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PREFACE TO TENTH EDITION 

In preparing a new edition of this Dictionary, the editor has not 
attempted to alter the form in which it was originally compiled, but has 
removed items which have become redundant by lapse of time or 
alteration of law, and inserted new matter which properly should 
find a place in a work of this description. There has been no attempt 
to write treatises on such topics, but to frame them in a concise manner 
compatible with the idea of a work of ready reference. 

The editor acknowledges his indebtedness and gratitude to his 
many banking friends and colleagues who have placed their knowledge 
and experience so readily at his disposal and by careful reading and 
checking have endeavoured to make the new edition free of errors. 

R. W. JONES 




PREFACE TO FIRST EDITION 


The Dictionary of Banking has been compiled in order to provide, in one volume, 
the means of obtaining information, with the minimum of trouble, upon any 
subject connected with the business of banking. 

Hitherto it has been a matter of continual difficulty with many bank officials 
to know exactly where to turn for information upon certain subjects ; but it is 
hoped and beheved that the present volume will meet this difficulty, and that 
it will enable anyone to find in its pages a ready and reliable reference whenever 
the occasion arises. 

The following pages include, as far as possible, a reference to all the various 
terms and matters which come within the scope of a banker’s ordinary duties, as 
well as to other matters which arise out of, or are associated with, the business 
of banking, such as bankruptcy, company regulations, partnerships, stamp duties, 
stock exchange, winding up, law of property, etc. 

The book is furnished with many cross-references, and at the end of each 
leading subject, e.g. Accounts, Bankruptcy, Bill of Exchange, Cheque, 
Companies, Insurance, Mortgage, Stamp Duties, Stock Exchange, Title 
Deeds, will be found a hst of the principal articles connected with that subject, 
which should facilitate the discovery of any particular point. 

The whole of the Bills of Exchange Act, 1882, is given, the sections being 
distributed under the appropriate headings. Under the title Bills of Exchange 
Act, 1882, references are supplied to the various articles in which the different 
sections have been placed. 

Many sections from other Acts, which are useful and interesting to bankers, 
are also given under the proper headings, and include the Currency and Bank 
Notes Act, 1928, and the Companies Act, 1929. For example, if information is 
required respecting the registration of a charge given by a company, the actual 
words of the Companies Act, 1929, on that subject are quoted under Registra- 
tion OF Charges ; and respecting the registration of a mortgage of a ship, the 
provisions of the Merchant Shipping Act, 1894, are set forth under Ship, 
and so in many other cases, an endeavour having been made, wherever 
practicable and necessary, to quote the sections of the Acts relating to 
matters of importance. 
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PREFACE 


There is probably no subject of greater interest to branch managers and 
senior clerks than that of securities for advances, and consequently all matters 
connected with the examination of title deeds and the investigation of titles 
have been treated in the Dictionary in accordance with their importance. 

In addition to the article on Title Deeds, dealing with the matter in a 
general way, there is an article on Title Deeds — Notes re Title, wherein is 
set out a number of the principal points which it is thought will prove useful 
in indicating what a banker should attend to when examining a parcel of deeds 
of freehold or leasehold property. If further information should be required 
on any of the points raised, the subject can be referred to in its alphabetical 
order in the book. A few questions relating to the value of a property which 
is offered as security are added to that article, and additional hints as to valua- 
tions, particularly for the benefit of younger managers, may be found under 
Advances, Farm Stock, Licensed Property, Ship — Valuation of. Valuation. 

With regard to securities other than title deeds, articles such as the following 
may be referred to: — ^American Share Certificates, Bearer Bonds, Bill 
of Lading, Bill of Sale, Bond of Credit, Certificate, Debenture, Debts — 
Assignment of. Dock Warrant, Guarantee, Inscribed Stock, Life Policy, 
Negotiable Instruments, Shares, etc. 

A list of many of the abbreviations which are used in bank offices is suppHed 
under Abbreviations. The article Bankrupt Person contains separate head- 
ings relating to a bankrupt drawer, partner, payee, surety, etc., and under 
Statute of Limitations the various sub-headings show how the statute affects 
the different matters with which a banker is concerned, such as a bank note, 
a bill of exchange, the drawer of a cheque, a guarantee, memorandum of deposit, 
promissory note, etc. A series of articles is supplied dealing with the position 
upon a death, e.g. Death of Acceptor, Administrator, Drawer, Guarantor, 
Joint Customer, Partner, Shareholder, Trustee, etc. 

Specimens of indorsements which are usually accepted, as well as examples 
of those which are not, as a rule, passed by a banker, are given in tabular form 
under Indorsement. 

The results of law cases have been given, wherever necessary, and in many 
instances the words of the judges are quoted. References are added to the 
various cases, and the abbreviations in the quotation of reports are explained 
on page x. 

To facilitate reference being made to law reports other than those that are 
quoted' in the text, the date of the decision has been given in every instance. 
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PREFACE 


The following books amongst others have been consulted in the preparation 
of the present volume — 


Grant’s Law of Banking 

Chalmers’ Bills of Exchange Act, 1882 

The Law of Banking ..... 

The Law of Banking ..... 

The Practice of Banking (4 Vols.) 

Banking and Negotiable Instruments 

Bills, Cheques, and Notes 

English Practical Banking 

The Country Banker ..... 

Lombard Street ...... 

Business Man’s Guide .... 

Present-Day Banking .... 

Banking and Currency .... 

The Practice and Law of Banking 
Banker’s Advances ..... 

Bankers’ Securities Against Advances 
Bankers’ Advances Against Produce 
Foreign Exchange and Foreign Bills 
My Banker and I .... . 

The Country Banker’s Handbook 

History, Principles, and Practice of Banking 

Money Market Primer .... 

The Elements of Banking .... 

Handbook on Joint Stock Companies 

Banking Law ...... 

Law of Stamp Duties ..... 

Questions on Banking Practice 
Journal of the Institute of Bankers 
Bankers’ Magazine 
Bankers’ Almanac and Year Book 
Law Times Reports 
Times Law Reports 


Heber Hart, LL.D. (Lond.) 

Sir John R. Paget, Bart., K.C. 
John Hutchison 
Frank Tillyard, M.A. 

J. A, Slater, B.A., LL.B. (Lond.) 

T, B. Moxon 

George Rae 

Walter Bagehot 

Sir Isaac Pitman & Sons, Ltd. 

F. E. Steele 
Ernest Sykes, B.A. 

H. P. Sheldon 
Francis R. Stead 
Lawrence A. Fogg 
Alfred Williams 
W. F. Spalding 
J. G. Kiddy 
J. G. Kiddy 
J. W. Gilbart 
George Clare 
H. D. Macleod, M.A. 

F. Gore-Browne, M.A , K.C., 
and W. Jordan 

W. Wallace, M.A., and A. McNeil 
E N. Alpe 


I have to express my deep indebtedness to the many friends who have been 
kind enough to supply most useful information and to read and correct the sheets 
as they have passed through the press. 

W. THOMSON 

Newcastle-on-Tyne 
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ABBREVIATIONS USED IN THIS BOOK WHEN 
REFERRING TO LAW CASES 


or > Appeal Cases, Law Reports. 
App. Cas. J 

A. & E., Adolphus & Ellis 

All E.R., All England Reports. 

B. & Ad., Bamewall & Adolphus. 

B. & C., Bamewall & Cresswell. 

Be., Beavan. 

Bing., Bingham. 

Burr., Burrows. 

C. B., Common Bench. 

C.B.N.S., Common Bench New Series. 

C.P.D., Common Pleas Division, Law 
Reports. 

Ch., Chancery, Law Reports. 

Ch. App., Chancery Appeals, Law Reports. 
Ch.D., Chancery Division, Law Repiorts. 

Cl. & Fin., Clark & Finelly. 

Com. Cas., Commercial Cases. 

Cox C.C., Cox's Criminal Cases. 

Dunl., Dunlop, Court of Sessions Cases, 
Scotland. 

E. & B., Ellis A Blackbume. 

£. A I. A., English and Irish Appeals, Law 
Reports. 

Exch., Exchequer Reports. 

F. , Fraser, Court of Sessions Cases, Scotland. 

H.L.C., Clark’s House of Lords’ Reports. 


I.C.L.R. 

Ir.R.C.L. 


Irish Common Law Reports. 


I.L.T., Irish Law Times. 

I. R., Irish Reports. 

J. A H., Johnson A Hemming. 


K. B., Kmg’s Bench, Law Reports. 

L. J., C.P., Law Journal, Common Pleas. 
L.J., Ch., Law Journal, Chancery. 

L.J., Q.B., Law Journal, Queen’s Bench. 
L.J.R. from [1947]-[1949] . 

L.R.C.P., Law Reports, Common Pleas. 
L.R., Eq., Law Repjorts, Equity. 

L.R., Ex., Law Reports, Exchequer. 

L.R , Ch., Law Reports, Chancery. 
L.R.H.L., Law Reports, House of Lords. 
L.R.Ir., Law Reports, Ireland, Chancery and 
Common Law. 

L.R.P.C., Law Reports, Privy Council. 

L.R., Q.B., Law Reports, Queen’s Bench. 

L. T., Law Times Reports. 

Ll.L.R., Lloyd’s List Law Reports. 

M. A S., Maule & Selwyn. 

M. A W., Meeson & Welsby. 

Macq. H.L.R., Macqueen’s Appeal Cases 
(Scotch). 

Mer., Merivale. 

Q.B., Queen's Bench Cases. 

Q. B.D., Queen’s Bench Division. 

R. , Rennie, Court of Session Cases, Scotland. 

S. C., Sessions Cases, Scotland. 

Sc.R., Scottish Law Reporter. 

S. L.T., Scots Law Times. 

Sol.J., Solicitors’ Journal. 

T. C., Tax Cases. 

T.L.R., Times Law Reports. 

T.R., Term Reports. 

W.N., Weekly Notes. 

W.R., Weekly Reporter. 
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ABB] 

ABBREVIATIONS. The following is a list 
of the chief abbreviations met with in 
banking — 

A/c., Account. 

A/C., Account Current. 

A/D., After Date. 

A/o., Account of. 

A/S., After Sight. 

Ad. Val., Ad valorem. 

Agt., Agreement. Agent. 

Assigt., Assignment. 

B.B., Branch Bill. 

B/C., Bills for Collection. 

B.D., Bill Discounted. 

B/E., Bill of Exchange. 

B/L., Bill of Lading. 

B.N., Bank Note. 

B. O., Branch Office. 

B/P., Bills Payable. 

B/R., Bills Receivable. 

B/S., Balance Sheet. Bill of Sale. 

C. , Copper. Country. 

C/-, Coupon. 

C.A., Chartered Accountant. Credit Account. 
C a/c, C/A., Current Account. 

C.B., Country Bill. 

C/B., Cash Book. 

C.C., Cash Credit. 

C.C., Country Cheque. Country Clearing. 
C.C.O., Country Clearing Ofl&ce. 

C.D., Cum Dividend. 

C.H., Clearing House. 

C.I.F., Cost, Insurance, Freight. 

C.I.F. and C., Cost, Insurance, Freight and 
Commission. 

C.I.F. and E., Cost, Insurance, Freight and 
Exchange. 

C/N., Contract Note. 

C.O., Cash Order. 

C.O.D., Cash on Delivery. 

C,P., Charter Party. 

Chq., Cheque. 

Com., Commission. 

Contra, Against. 

Cr., Creditor, Credit. 

Cum D., With Dividend. 


[ABB 

D., a penny. D is the first letter in Denarius 
(Latin). 

D.A., Deposit Account. 

D/A., Days after Acceptance. 

D/A., Documents on Acceptance. 

D/B., Day Book. 

D/D., Days after Date. Demand Draft. 
D/0., Delivery Order. 

D/P., Documents on Payment. 

D. P.B., Deposit Pass Book. 

D/R., Deposit Receipt. 

Deb., Debenture. 

Dft., Draft. 

Dis., Disct., Discount. 

Div., Dividend. 

Dols., Dollars. 

Dr., Debtor. 

D/S., Days after Sight. 

E. E., Errors Excepted. 

E. & O.E., Errors and Oimssions Excepted. 
Ex., Excluding. 

Ex Cp. or x/cp.. Ex Coupon. 

Ex D. or x/d.. Ex Dividend. 

Ex Int., Ex Interest. 

Exch., Exchange. 

Execx , Executrix. 

Exor., Executor. 

F. , Franc. 

F.A.S., Free Alongside Ship. 

F.O.B., Free on Board. 

F.O.R., Free on Rail. 

F/P., Fire Policy. 

F.P.A., Free from Particular Average. 

F. p., Fully Paid. 

Fi. Fa,., fieri factas {q-v.). 

Fo., Fol., Folio. 

G. , Gold. 

Gtee., Guarantee. 

G/A., General Average. 

H. M.C., His Majesty’s Customs. 

H.M.S., His Majesty’s Service. 

H.O., Head Ofl&ce. 

I/L, Indorsement Irregular. 

Ins., Insurance. 
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Int., Interest. 

Inv., Invoice. 

I O U, r Owe You. 

Irr., Irredeemable. 

J/A., Joint Account. 

Jour., Journal. 

Jr., Junr., Junior. 

L/A., Letter of Authority. 

L/C., Letter of Credit. 

L/D., Letter of Deposit. 

£h.., Pounds Australian. 

£E., Pounds Eg)rptian 
;fN.Z., Pounds New Zealand. 

£P., Pounds Palestine. 

£1., Pounds Turkish. 

Lit., Lire Italian. 

L.O., London Office. 

L/P., Life Policy. 

L.S. (Lat., Locus sigtlli), Place of the 
Seal. 

L. s.d. (Lat , Lthrae, soltdi, denarii), Pounds, 

Shillmgs, Pence. 

Led., Ledger. 

Ltd., Limited. 

M. (Lat., Mille), Thousand. 

M., Metropohtan. 

M/C., Marginal Credit. 

M/D., Months after Date. 

M/D., Memorandum of Deposit 

M. O., Money Order. 

MS., Manuscript. 

M/S., Months after Sight. 

M/T., Mail Transfer. 

N. A., New Account. 

N/A., Non-acceptance. 

N/N., Not to be Noted. 

No., Number. 

N. P., Notary Public. 

O. A., Old Account. 

O/A., On Account 
O/D., On Demand. 

O/D., Overdraft. 

% (Lat., Per centum). By the Hundred. 

O.O., Own Occupation, 
o/oo (Lat., Per mille). By the Thousand. 
O.R., Official Receiver. 

O.R., Owner's Risk. 

O. S., Old Style. 

O/s, o/sg.. Outstanding. 

P/A., P/Av., Particular Average. 

P/A., Power of Attorney. 

P. A. (Lat., Per annwni). Yearly. 


P.B., Pass Book. 

P/C., Price Current. 

P.C. (Lat., Per centum). By the Hundred. 
Pd., Paid. 

P. & L., Profit and Loss. 

P/N., Pro. Note, Promissory Note. 

P.O., Postal Order. 

P.P., Per Procurationem. 

P.S. (Lat., Post scriptum). Postscript. 

Payt., Payment. 

Per an (Lat., Per annum). Yearly. 

Per con. (Lat , Per contra). On the other 
side. 

Per cent (Lat , Per centum), By the Hundred. 
Per pro (Lat., Per procurationem), By pro- 
curation. 

Pm., Premium. 

Pro , For. 

Pro tern. (Lat., Pro tempore). For the time 
being 

Qr., Quarter. 

Qy . Query. 

R., Rupee 

R. A.P., Rupees, Annas, Pes. 

R/C., Re-credited. 

Recpt , Receipt. 

Reg , Regd., Registered. 

Rev. a/c , Revenue Account. 

Rs., Rupees. 

S. , Silver, Shilling (Lat , Solidus) 

$, Dollars 

S.B., Sub Branch. 

S.B., Short Bill. 

S.C., Safe Custody. 

5.0. , Sub Office. 

S.P.A., Sundry Persons’ Account. 

S.P., Suprk Potest. 

5.5., Special Settlement. 

S. S., Steamship. 

S/V., Surrender Value. 

St., Stet (Lat., Stet), Let it stand. 

Ster., Stg., Sterling. 

Sy. Crs., Sundry Creditors. 

Sy. Drs., Sundry Debtors. 

T. , Town. 

T/o., Turnover. 

T.T., Telegraphic Transfer. 

Tfr., Transfer. 

V/A., Voucher Attached. 

W. W., Warehouse Warrant. 

Wt., Warrant. 

X. C., Ex Coupon. 

X.D., Ex Dividend. 

X.In., Ex Interest. 
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ABRASION OF COINS. The loss of weight 
through their constant use which occurs in 
coins which are in circulation. After a 
certain time many coins become so much 
worn as to be below the minimum weight 
allowed by law, but so long as the impres- 
sions are discernible upon coins, the general 
public do not concern themselves very much 
with their weight. Anyone who has a gold 
com tendered which is below the least 
current weight may, by law, cut or deface 
It. (See Coinage, Light Gold.) 

ABSCONDING DEBTOR. (See Act of 
Bankruptcy.) 

ABSOLUTE TITLE. Land may be regis- 
tered under the Land Registration Act, 1925, 
with an Absolute Title. A grant of an 
Absolute Title gives the proprietor a state- 
guaranteed title against all the world. The 
Land Certificate thereafter is the sole docu- 
ment of title and the previous title deeds 
are obsolete. Absolute Title is granted for 
the most part in respect of freehold land, 
but in certain circumstances may be granted 
in respect of a leasehold estate. A good 
leasehold title may be converted into an 
absolute title after ten years. A possessory 
title may be converted into an absolute title 
after fifteen years if freehold, and after ten 
years if leasehold. (See Land Registration.) 

ABSTRACT. An abridgment or epitome 
of a book or document. 

ABSTRACT OF TITLE. A document pre- 
pared by the vendor’s solicitor and delivered 
to the purchaser’s solicitor. It is an epitome 
of the vendor’s deeds and subsidiary docu- 
ments, but IS not part of the title. The ab- 
stract should commence with the deed — the 
root of title — stipulated in the contract of 
sale for commencement of title. If there 
IS no such stipulation, the abstract should 
ordinarily cover a minimum period of thirty 
years. (Law of Property Act, 1925, Section 
44 (1).) Previously the period was forty 
years. An abstract of title will disclose in 
addition to the deeds in the vendor’s 
possession, documents not usually handed 
over to a purchaser, but necessary to show 
an unbroken chain of title, such as probates, 
marriage and death certificates, settlements, 
etc. An acknowledgment of the right to 
production of any missing deeds or docu- 
ments mentioned in the abstract of title 
should be obtained. (See Open Contract, 
Title Deeds.) 

ACCEPTANCE. This word is commonly 
used as meaning a bill of exchange, that is, 
the actual bill itself; but an acceptance is 
really the writing across the face of a bill by 


which the drawee agrees to the order of the 
drawer. The drawee is the person to whom 
a bill is addressed by the drawer, and who 
is required to pay on demand, or at a fixed 
or determinable future time, a sum certain 
in money to or to the order of a specified 
person, or to bearer. If the drawee agrees 
to the drawer’s order he signifies his assent 
by accepting the bill. When the drawer has 
accepted a bill he is called the acceptor. 

An acceptance is defined by Section 17 of 
the Bills of Exchange Act, 1882, as follows — 

“ (1) The acceptance of a bill is the signi- 
fication by the drawee of his assent 
to the order of the drawer. 

" (2) An acceptance is invalid unless it 
complies with the following con- 
ditions, namely: 

“(a) It must be written on the bill 
and be signed by the drawee. 
The mere signature of the 
drawee without additional 
words is sufi&cient. 

“ (6) It must not express that the 
drawee will perform his 
promise by any other means 
than the pa 3 nnent of money." 

As a rule a drawee accepts a bill after it 
haa been fully completed and signed by the 
drawer; but by Section 18, "A bill may be 
accepted — 

"(1) Before it has been signed by the 
drawer, or while otherwise incom- 
plete : 

“ (2) When it is overdue, or after it has 
been dishonoured by a previous 
refusal to accept, or by non- 
payment : 

“(3) When a bill payable after sight is 
dishonoured by non-acceptance, and 
the drawee subsequently accepts 
it, the holder, in the absence of 
any different agreement, is entitled 
to have the bill accepted as of the 
date of first presentment to the 
drawee for acceptance." 

There are two kinds of acceptances — 

(1) General acceptance. (See Accept- 
ance, General.) 

(2) Qualified acceptance. (See Accept- 
ance, Qualified.) 

"A general acceptance assents without 
qualification to the order of the drawer. A 
qualified acceptance in express terms varies 
the effect of the bill as drawn." (Section 19, 
s.s. 2.) 

An acceptance is usually upon the face of 
the bill, but the drawee’s signature plsu:ed 
upon the back of it is regarded as sufficient. 
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In such a case it is usual to make a reference 
on the front of the bill to the fact that the 
acceptance is on the back. A drawee may 
accept a bill by merely writing his name 
across it, without any further words, but it 
is customary for the word "accepted” to be 
used. When the bill is domiciled, the name 
of the bank where it is payable follows the 
word "accepted,” and then the acceptor 
signs his name. The commonest form of 
acceptance (a general acceptance) is — 

"Accepted, payable at the X & Y Banking 
Coy., Ltd., London, John Brown.” 

If the bill IS pa 3 rable at so many days after 
sight, the drawee must add the date of sighting 
to his acceptance. (See Sighting a Bill.) 

If there are several drawees named on a 
bill, each one of them must sign the accept- 
ance ; but an order addressed to two drawees 
in the alternative, or to two or more drawees 
in succession, is not a bill of exchange. (See 
Drawee.) 

Section 17 states that the acceptance must 
be signed by the drawee, but anyone who 
holds a proper authority from the drawee 
to accept bdls may accept on his behalf. 
A bill cannot be drawn on one person and 
accepted by another. 

V^^ere the drawee is a firm, the partner 
who accepts must do so in the name of the 
firm. Where the drawee is a limited com- 
pany, the acceptance should contain the 
name of the company as well as the signa- 
tures of the authorised officials. If officials 
in signing do not show that they sign for 
and on i^half of the company they may 
render themselves personally liable. (See 
Agent, "Per Pro.”) 

With regard to the rules as to presentment 
of a bill for acceptance, see Presentment 
FOR Acceptance. 

When a bill is duly presented for accept- 
ance and is not accepted within the cus- 
tomary time (that is by the close of business 
on the day following presentation for 
acceptance), the person presentmg it must 
treat it as dishonoured by non-acceptance. 
(See Dishonour of Bill of Exchange.) 

Until a drawee has accepted the bill he is 
not liable thereon ; but in Scotland where the 
drawee has funds available for its payment, 
the bill operates as an assignment of the 
amount of the bill in favour of the holder 
from the time when the bill is presented to 
the drawee. (Section 53.) 

An acceptor is at liberty to cancel his 
acceptance provided that the bill is still in 
his own hands, and that he has not led any 
one to believe that he would accept it. 


In the Bombay High Court {The Times, 
29th Nov., 1924), a decision was given with 
regard to certain bills which had been 
re-accepted, at or before maturity, an exten- 
sion of the due date having been agreed 
upon with the consent of the drawers. It 
was held that the original bills had been 
extinguished, and that the bills became new 
instruments which could not be received in 
evidence for want of the proper stamp duty. 

The liabihty of an acceptor is defined by 
Section 54 — 

"The acceptor of a bill, by accepting it — 

" (1) Engages that he will pay it according 
to the tenor of his acceptance ; 

" (2) Is precluded from denying to a holder 
in due course : 

" (a) The existence of the drawer, 
the genuineness of his signa- 
ture and his capacity and 
authority to draw the bill: 

" (6) In the case of a bill payable 
to drawer’s order, the then 
capacity of the drawer to 
indorse, but not the genuine- 
ness or validity of his in- 
dorsement ; 

" (c) In the case of a bill payable 
to the order of a third person, 
the existence of the payee 
and his then capacity to 
mdorse, but not the genuine- 
ness or validity of his in- 
dorsement,” 

As an acceptor is responsible for the 
genuineness of the drawer's signature, a 
drawee consequently incurs an unnecessary 
liability if he accepts a bill before it has been 
signed by the drawer. If the bill is drawn 
"per pro” or on behalf of the drawer, the 
drawee ought to satisfy himself, before accept- 
ing the bill, that the drawer has authorised the 
bill to be drawn in that way. He is not liable 
for signatures, such as the payee’s or an in- 
dorser’s, which do not, in the ordinary course 
of things, appear upon a bill until after it 
has been accepted. 

No person is liable as acceptor of a bill 
who has not signed it as such: Provided 
that (1) where a person signs a bill in a trade 
or assumed name, he is liable thereon as if 
he had signed it in his own name; (2) the 
signature of the name of a firm is equivalent 
to the signature by the person so signing of 
the names of all persons liable as partners 
in that firm (Section 23). In the case of a 
non-trading partnership, an acceptance by 
a partner binds himself alone and not the 
firm. 
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If there are several acceptors on a bill they 
are jointly liable, not jointly and severally. 

A^ere a bill is accepted payable at the 
acceptor’s bankers, that is a sufl&cient 
authority for the banker to debit it to his 
customer’s account ; but, in practice, country 
bankers often require particulars of accept- 
ances falling due to be given, and a written 
order from the customer to pay them. Such 
an order does not require to be stamped. 
London bankers pay inland bills without 
advice, but foreign bills domiciled in London 
require advice. 

The death or bankruptcy of an acceptor 
revokes a banker’s authority to pay an 
acceptance. 

If the banker is a holder for value, he may 
debit an acceptance to the acceptor’s 
account, even if the acceptor has sent in- 
structions not to pay the bill. 

Where a bill is accepted, say, by John 
Brown payable at the British Bank, Leeds, 
although no drawee’s name is mentioned in 
the bill, it may be debited to his account. 
A bill may also be charged to the acceptor’s 
account which is accepted simply “John 
Brown,’’ if there is an indication elsewhere 
on the bill that it is payable at the British 
Bank, Leeds. 

A banker is not obliged to pay a bill 
accepted payable with him or to retire an 
acceptance payable in London, except by 
instructions or by custom. In BanA of 
England v. Vaghano Brothers, [1891] A.C. 
107, it was held that “if a banker undertakes 
the duty of paying his customer’s accept- 
ances, the arrangement is the result of some 
special agreement, expressed or implied.’’ 

An order signed by a customer to retire an 
acceptance (whether his own or another per- 
son’s) does not require a stamp to be affixed. 

A drawer often indicates in the body 
of the bill, or below the drawee’s name, 
where it shall be payable, e.g. “payable in 
London,’’ but if there is no such indication, 
the drawee accepts it payable in the place 
where he lives, unless he follows the recog- 
msed custom and makes it payable in 
London. 

If a bill is accepted payable at, say, the 
British Bank, Ltd., and no town is men- 
tioned, it should be presented at the British 
Bank in the town where the drawee is 
described as living. 

As to the practice of banks accepting 
bills on behalf of customers see Confirmed 
Credit, Documentary Bill. 

In Scotland, acceptors usually sign their 
names under the drawer’s signature, but 


when they accept the bill payable at their 
bankers, the acceptance is generally across 
the bill. (See Bill of Exchange.) 

ACCEPTANCE CREDIT. A credit whose 
terms involve the drawing of time bills 
needing acceptance either by the bank issu- 
ing the credit or by the customer. (See 
Documentary Credit.) 

ACCEPTANCE FOR HONOUR. The 
drawer of a bill and any indorser may insert 
in the bill the name of a person to whom a 
holder may resort in case of need, that is in 
case the bill is dishonoured by non-accept- 
ance or non-payment. Such a person is called 
the referee in case of need. (See Bills of 
Exchange Act, 1882, Section 15.) If the 
bill IS not accepted by the drawee the holder 
may, after the bill is protested for non- 
acceptance, present it to the referee in case 
of need, ^^hlen the referee accepts it, he 
becomes an acceptor for honour. 

After protest for non-acceptance, any 
person may, with the consent of the holder, 
accept a bill supra protest for the honour of 
any party thereon. Section 65 of the Bills of 
Exchange Act, 1882, provides as follows — 

“(1) Where a bill of exchange has been 
protested for dishonour by non- 
acceptance, or protested for better 
security, and is not overdue, any 
person, not being a party already 
liable thereon, may, with the con- 
sent of the holder, intervene and 
accept the bill suprk protest, for 
the honour of any party liable 
thereon, or for the honour of the 
person for whose account the bill is 
drawn. 

“(2) A bill may be accepted for honour 
for part only of the sum for which 
it is drawn. 

“ (3) An acceptance for honour suprk 
protest in order to be valid must — 
“(a) be written on the bill, and 
indicate that it is an accept- 
ance for honour : 

“ (6) be signed by the acceptor for 
honour. 

“(4) Where an acceptance for honour 
does not expressly state for whose 
honour it is made, it is deemed to 
be an acceptance for the honour of 
the drawer. 

“(5) Where a bill pa3rable after sight is 
accepted for honour, its maturity 
is cidculated from the date of the 
noting for non-acceptance, and not 
from the date of the acceptance 
for honour.’’ 


5 



ACC] 


DICTIONARY OF BANKING 


[ACC 


An acceptance for honour is written across 
the bill as, “Accepted for the honour of 
John Brown, Thomas Jones,” or “Accepted 
suprk protest, Thomas Jones,” or “Accepted 
for the honour of John Brown with £ for 
notarial charges, Thomas Jones,” or, “Ac- 
cepted S.P. (i.e. suprk protest), Thomas 
Jones.” 

The liability of an acceptor for honour is 
dealt with in Section 66 as follows — 

“(1) The acceptor for honour of a bill by 
accepting it engages that he will, 
on due presentment, pay the bill 
according to the tenor of his accept- 
ance, if it is not paid by the drawee, 
provided it has been duly presented 
for payment, and protested for non- 
payment, and that he receives 
notice of these facts 

“ (2) The acceptor for honour is liable to 
the holder and to all parties to the 
bill subsequent to the party for 
whose honour he has accepted.” 

As to presentment for payment to an 
acceptor for honour see Section 67 under 
Presentment for Payment. (See Accept- 
ance, Bill of Exchange.) 

ACCEPTANCE, GENERAL. When a 
drawee writes his name across a bill agreeing 
to the order of the drawer, it is called an 
acceptance of the bill The Bills of Ex- 
change Act, 1882, Section 19, defines two 
kinds of acceptances — 

“(1) An acceptance is either (a) general 
or (6) qualified. (See Acceptance, 
Qualified.) 

“(2) A general acceptance assents with- 
out qualification to the order of the 
drawer. 

“(c) . . . An acceptance to pay 
at a particular place is a 
general acceptance, unless it 
expressly states that the bill 
is to be paid there only and 
not elsewhere.” 

The following are specimens of general 
acceptances — 

John Brown. 

Accepted, John Brown. 

Accepted, John Brown, 2, King Street, 
Leeds. 

Accepted, payable at X & Y Bank, 
Ltd., Leeds, John Brown. 

Sighted, June 16, John Brown, Leeds. 

Accepted, payable at A & B Bank, 
Ltd., London, per pro. John Brown, 
W. Robinson. 

A holder of a general acceptance may 
ptesent it to the acceptor himself, but, if 
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there is a place of pa 3 ment mentioned on 
the bill, unless it is presented at that place 
he will lose his recourse against all the 
other parties to the bill. (See Accept- 
ance, Acceptance Qualified, Bill of 
Exchange. 

ACCEPTANCE LEDGER. The ledger in 
which are entered, under the customer's 
name, particulars of bills accepted by the 
bank on his behalf. 

ACCEPTANCE OF CHEQUES. (See Cer- 
tification OF Cheques.) 

ACCEPTANCE, QUALIFIED. An accept- 
ance is either general (see Acceptance, 
General) or qualified. Section 19 of the 
Bills of Exchange Act, 1882, defines a 
qualified acceptance as follows — 

“ (2) ... A qualified acceptance in express 
terms varies the effect of the bill 
as drawn. 

“ In particular an acceptance is 
qualified which is — 

“ (a) conditional, that is to say, 
which makes payment by 
the acceptor dependent on 
the fulfilment of a condition 
therein stated : 

“ (6) partial, that is to say, an 
acceptance to pay part only 
of the amount for which the 
bill IS drawn : 

“(c) local, that is to say, an 
acceptance to pay only at a 
particular specified place: 

“An acceptance to pay at a par- 
ticular place IS a general accept- 
ance, unless it expressly states that 
the bill is to be paid there only and 
not elsewhere : 

“ (d) Qualified as to time : 

“ {e) The acceptance of some one 
or more of the drawees, but 
not of all.” 

With reference to an acceptance “ qualified 
as to time,” where a bill is drawn pa 5 rable at 
sight and is accepted payable, say, three 
months after date, the bill, in the opinion 
of the Board of Inland Revenue, shall be 
stamped in accordance with the terms of the 
bill as drawn, but it is possible that a court 
might come to a different conclusion. In 
Sir Mackenzie Chalmers's book on Bills of 
Exchange attention is drawn to the possible 
effect of the Stamp Act in invalidating such 
an acceptance. 

The following are specimens of qualified 
acceptances — 

Conditional. “Accepted, payable on de- 
livery of bills of lading. J. Brown." 
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Partial. Bill drawn for ;£100. “Accepted 
for ;^50 only. J. Brown.” 

Local. “Accepted, payable at the X & 
Y Bank, Ltd., Leeds, and there only. 
J. Brown.” In order to charge the 
acceptor and other parties, the bill must 
be presented for payment at the place 
named. 

As to time. Bill drawn at three months’ 
date. “Accepted, payable at six months' 
date. J. Brown ” 

Not accepted by all the drawees Bill 
drawn on W. Brown, J. Jones, and W. 
Robinson. “Accepted, payable at X 
& Y Bank, Ltd W. Robinson ” In 
this case W. Robinson is liable to pay 
the bill. 

The duties of the holder, the drawer, or 
the indorser of a qualified acceptance are 
set forth in Section 44 as follows — 

“(1) The holder of a bill may refuse to 
take a qualified acceptance, and if 
he docs not obtain an unqualified 
acceptance may treat the bill as 
dishonoured by non-acceptance. 

“ (2) Where a qualified acceptance is 
taken, and the drawer or an indorser 
has not expressly or impliedly 
authorised the holder to take a 
qualified acceptance, or does not 
subsequently assent thereto, such 
drawer or indorser is discharged 
from his liability on the bill 

“The provisions of this sub- 
section do not apply to a partial 
acceptance, whereof due notice has 
been given. Where a foreign bill 
has been accepted as to part, it 
must be protested as to the balance, 

“ (3) When the drawer or indorser of a 
bill receives notice of a qualified 
acceptance, and does not within a 
reasonable time express his dissent 
to the holder he shall be deemed 
to have assented thereto.” 

Where by the terms of a qualified accept- 
ance, presentment for payment is required, 
the acceptor, m the absence of an express 
stipulation to that effect, is not discharged 
by the omission to present the bill for pay- 
ment on the day that it matures. (Section 
52 (2).) If a bill be accepted with a qualified 
acceptance as to place, the holder cannot 
sue the acceptor before he has presented the 
bill for payment. 

A qualification of an acceptance must be 
in clear and unequivocal terms, so that any 
person taking the bill could not, if he acted 
reasonably, fail to understand that it was 


accepted subject to an express qu£ilification. 
{Decrotx v. Meyer (1890), 25 Q.B.D. 343.) 

ACCEPTANCE REGISTER. The book in 
which are kept full particulars of all bills 
accepted by the bank for customers. 

ACCEPTILATION. A formal discharge or 
release from a debt, the discharge being 
granted gratuitously or for a trifling payment 

ACCEPTING HOUSES. Financial houses 
which specialise in accepting bills drawn on 
them under credits established m favour of 
approved customers. The accepting house is 
an important institution in the Money 
Market, and came into being over a century 
ago, when leading merchants allowed smaller 
traders to draw on them in order that the 
superior quality of their acceptance would 
facilitate negotiation of the bills. This origin 
IS still seen in the description “merchant 
banker” sometimes given to some accepting 
houses. To-day accepting houses also deal in 
loan issues, deposits, and other financial op- 
erations. (See also Documentary Credit.) 

ACCEPTOR. When the drawee of a bill 
(that is the person to whom the bill is ad- 
dressed) agrees to the order of the drawer, 
he shows his assent by signing his name 
across the bill, that is, he accepts it, and when 
that IS done he is called the acceptor. The 
acceptor is the person who is expected to 
pay the bill at maturity. 

In applying the provisions of Part IV of 
the Bills of Exchange Act, 1882, dealing with 
Promissory Notes, the maker of a note is to 
be deemed to correspond with the acceptor 
of a bill. If there are several acceptors of a 
bill they can only be liable jointly, but in the 
case of a promissory note the makers may 
be liable jointly, or jointly and severally, 
according to the wording of the note. 

An acceptor is not discharged through any 
failure of a holder to present the bill to him 
at maturity for payment. He is liable there- 
on for six years from its maturity. If an 
acceptor becomes bankrupt, his acceptances 
should be withdrawn by any customer for 
whom they have been discounted, though 
legally the withdrawal cannot be enforced 
before the bills mature. (See Acceptance, 
Bill of Exchange.) 

“The position of the acceptor of a bill 
of exchange with reference to subsequent 
holders is very different from that of a 
customer with reference to his banker in 
the case of a cheque. In the latter case, 
there is a definite contractual relation 
involving the obligation to take reasonable 
precautions.” "There is no such connec- 
tion between the drawer or acceptor and 
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possible future indorsees of a bill of ex- 
change.” {London Joint Stock Bank, Ltd. 
V. Macmillan and Arthur, [1918] A C. 111. 
See under Alterations ) 

ACCEPTORS’ LEDGER. A separate ac- 
count is opened in this ledger for each 
acceptor of bills discounted by the bank, so 
that the banker may see at a glance to what 
extent the acceptances of any person or firm 
have been discounted In considering 
whether a bill should be discounted it is, of 
course, very important to know the amount 
for which the acceptor is already liable. 

ACCOMMODATION BILL. A bill to which 
a person, called an accommodation party, 
puts his name to oblige or accommodate 
another person without receiving any con- 
sideration for so doing. The position of 
such a party is, in fact, that of a surety or 
guarantor. Bills of this type are commonly 
called “kites,” or “windmills,” or “wind- 
bills.” A may accept a bill for the accom- 
modation of B the drawer, who is in need of 
money. A receives no consideration and 
does not expect to be called upon to pay 
the bill when due. B raises the necessary 
funds by discounting the bill, expecting 
that, at maturity, he will be in a position 
to meet the bill himself. If, however, he 
fails to do so, a holder for value, even 
though he knew it was an accommodation 
bill when he took it, can sue the acceptor 
and prior indorsers. But until value has been 
given, no one is liable on such a bill When 
a banker discounts an accommodation bill 
he becomes a holder for value. 

The Bills of Exchange Act, 1882, Section 28, 
defines an accommodation bill and the liability 
of an accommodation party as follows — 

“(1) An accommodation party to a bill 
IS a person who has signed a bill 
as drawer, acceptor, or indorser, 
without receiving value therefor, 
and for the purpose of lending his 
name to some other person. 

“(2) An accommodation party is liable 
on the bill to a holder for value; 
and it is immaterial whether, when 
such holder took the bill, he knew 
such party to be an accommodation 
party or not.” 

By Section 46 (2), presentment for pay- 
ment is dispensed with — 

“(c) As regards the drawer, where the 
drawee or acceptor is not bound, 
as between himself and the drawer, 
to accept or pay the bill, and the 
drawer has no reason to believe that 
the bill would be paid if presented. 


“(i) As regards an indorser, where the 
bill was accepted or made for the 
accommodation of that indorser 
and he has no reason to expect 
that the bill would be paid if 
presented.” 

Notice of dishonour is dispensed with, by 
Section 50 (2) — 

“ (c) (4) "V^hiere the drawee or acceptor 
IS as between himself and the 
drawer under no obligation to 
accept or pay the bill ; 

“ {d) As regards the indorser, 

“ (3) Where the bill was accepted or made 
for his accommodation.” 

But to preserve the holder’s rights against 
any prior parties the bill should be presented 
for payment at maturity. 

By Section 59 (3); — “Where an accom- 
modation bill is paid in due course by the 
party accommodated, the bill is discharged.” 

Where a banker discounted a bill for the 
drawer, a customer, and was informed, after 
the bill was dishonoured, that it was an 
accommodation bill, and the banker agreed, 
at the drawer’s request, not to apply to the 
acceptor but to depend upon him (the 
drawer), and his account afterwards showed 
a credit balance larger than the amount of 
the bill, it was held in Marsh v. Houlditch 
(an unreported case tried m 1818, and cited 
in Chitty, Bills of Exchange, 11th ed., 
p. 290), that the banker was ^und to have 
applied the balance m payment of the bill 
and that the acceptor was discharged. In 
his judgment, Mr. Justice Abbott said : “ The 
banking account of the drawer with the 
plaintiffs having at one time, after the bill 
was due, been in his favour to a larger 
amount than the bill, the plaintiffs (the 
bankers) were bound to apply the balance 
in discharge of that bill, and could not keep 
it as a security for a fluctuating balance 
which might ultimately become due to 
them.” (See Bill of Exchange.) 

ACCOMMODATION PARTY. The person 
who signs the bill as drawer, acceptor, or 
indorser, without receiving any value there- 
for, for the purpose of accommodating some 
other person. An accommodation party is 
liable to a holder for value. (See Accommo- 
dation Bill.) 

ACCORD AND SATISFACTION. The sub- 
stitution of one agreement for another, one 
party to a contract being willing to waive 
his claim under the contract for something 
different. 

There cannot be a good accord and satis- 
faction of the whole of a debt by payment 
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of part unless there be valuable considera- 
tion for giving up the remainder. The 
delivery and acceptance in satisfaction of a 
negotiable instrument for a less sum than 
the total sum due is good accord and satis- 
faction — ^the consideration being the getting 
of something different from legal tender in 
the shape of a negotiable instrument. 

ACCOUNT DAY. Otherwise known as 
Settlmg Day or Pay Day. The fifth and 
final day in each twice monthly Stock Ex- 
change settlement, when securities bought 
for the Account are delivered, payment for 
purchase made, and differences settled. 
Since January, 1947, Account Day is on a 
Tuesday (See Settling Days ) 

“ACCOUNT PAYEE.” These words, or 
their equivalent, such as “a/c A.B.,'” are 
frequently added to the crossing of a cheque, 
with the idea of safeguarding it in trans- 
mission. The phrase has no mention in the 
Bills of Exchange Act, 1882, and does not 
render a cheque not transferable. {National 
Bank V. Silke, [1891] 1 Q.B. 435.) Further- 
more, the words have no effect on the 
negotiable quality of a cheque. {A. L. Under- 
wood, Lid. V. The Bank of Liverpool cS- 
Martins, Ltd. (1924), 40 T.L.R. 302) 

The efficacy of the phrase lies in its warn- 
ing effect on a collecting banker, for the 
collection of a cheque bearing an a/c payee 
crossing for anyone but the payee will enable 
the latter to claim damages for conversion 
if the cheque has been used in fraud of him. 
It has been held that the collection of a 
cheque so crossed for someone other than the 
payee is negligence disentitling the banker 
to the protection of Section 82, Bills of 
Exchange Act, 1882. {Bevan v. National 
Bank, Ltd. (1907), 23 T.L.R. 65; House 
Property Co. of London, Ltd. <&* Others v. 
London County &• Westminster Bank, Ltd. 
(1915), 31 T.L.R. 479.) But where an English 
bank collected a cheque crossed “a/c payee” 
for a foreign banking correspondent who 
remitted it for credit in its account in London 
and the cheque had been paid into the 
foreign bank by one of its customers in fraud 
of the payee, it was held that the English 
bank had not acted negligently. {Importers 
Co., Ltd. V. Westminster Bank, Ltd. (1927), 
43 T.L.R. 325.) 

The fact that a cheque is payable to a 
specified person or to bearer and crossed 
“a/c payee” does not minimise the signi- 
ficance of the words. 

The pa3nng banker is not concerned with 
the special features of an a/c payee crossing, 
and evidence, in the shape of further indorse- 


ments, that the cheque has not gone to the 
payee’s account does not put him upon 
inquiry. 

An uncrossed cheque marked “a/c payee” 
and presented across the counter for pay- 
ment should not be paid. 

ACCOUNTABLE RECEIPT. A receipt 
given for moneys or goods which have to be 
subsequently accounted for, such as a deposit 
receipt, a safe custody receipt. A fraudulent 
entry in a pass book has been held to be 
a forgery of an accountable receipt. 

ACCOUNTS. See Current Account, 
Deposit Account. 

ACCOUNTS OPENED AND CLOSED 
BOOK. This book, as its name implies, 
contains a complete list of all accounts 
which have been opened and of those which 
have been closed, the date of opening or 
closing, and the reason for closing, if known, 
being given in each case. 

ACCREDITEE. A person entitled to 
credit Thus the holder of a circular letter 
of credit {q.v.) is sometimes termed the 
accreditee. 

ACCRUED INTEREST. Interest to which 
a banker or a customer is entitled, but which 
is not actually received till a later date. 
At the end of a half-year, a banker, before 
ascertaining his profits, provides for the 
interest which has accrued up to date, and 
for which he is liable, on the outstanding 
deposit accounts ; he also takes into account 
the interest which has accrued upon invest- 
ments or loans, and to which he is entitled, 
though the actual receipt of the dividends 
or interest will not take place till some 
date in the next half-year. 

ACKNOWLEDGMENT OF PRODUC- 
TION OF DEEDS. (See Abstract of Title, 
Title Deeds.) 

A COMPTE. French, on account. 

ACQUITTANCE. The document which 
relesises a person from a debt or obligation. 

ACT OF BANKRUPTCY. When a debtor 
commits an act of bankruptcy, the Court 
may, on a bankruptcy petition being pre- 
sented either by a creditor or by the debtor 
make a receiving order for the protection 
of the estate. The Act must have been 
committed within three months before the 
presentation of the petition. 

The various acts of bankruptcy are 
detailed in Section 1 of the Bankruptcy Act, 
1914— 

“(1) A debtor commits an act of bank- 
ruptcy in each of the following 
cases — 

“ (a) If in England or elsewhere 
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he makes a conveyance or 
assignment of his property 
to a trustee or trustees for 
the benefit of his creditors 
generally : 

“ (b) If m England or elsewhere 
he makes a fraudulent con- 
veyance, gift, delivery, or 
transfer of his property, or 
of any part thereof : 

“(c) If in England or elsewhere 
he makes any conveyance or 
transfer of his property or 
any part thereof, or creates 
any charge thereon, which 
would under this or any 
other Act be void as a 
fraudulent preference if he 
were adjudged bankrupt : 

“ (d) If with intent to defeat or 
delay his creditors he does 
any of the following things, 
namely, departs out of Eng- 
land, or being out of England 
remains out of England, or 
departs from his dwelling- 
house, or otherwise absents 
himself, or begins to keep 
house • 

"(e) If execution against him 
has been levied by seizure 
of his goods under process 
in an action in any court, 
or in any civil proceeding 
in the High Court, and the 
goods have been either sold 
or held by the sheriff for 
twenty-one days : 

Provided that, where an 
mterpleader summons has 
been taken out in regard to 
the goods seized, the time 
elapsing between the date 
at which such summons is 
taken out and the date at 
which the proceedings on 
such summons are finally 
disposed of, settled, or aban- 
doned, shall not be taken 
into account m calculating 
such period of twenty-one 
days: 

“ (/) If he files in the Court a 
declaration of his inability 
to pay his debts or pre- 
sents a bankruptcy petition 
against himself : 

“(g) If a creditor has obtained a 
final judgment or final order 


against him for any amount, 
and, execution thereon not 
having been stayed, has 
served on him in England, 
or, by leave of the Court, 
elsewhere, a bankruptcy 
notice under this Act, and he 
does not, within seven days 
after service of the notice, in 
case the service is effected in 
England, and in case the 
service is effected elsewhere, 
then within the time limited 
in that behalf by the order 
giving leave to effect the 
service, either comply with 
the requirements of the 
notice, or satisfy the Court 
that he has a counter-claim 
set-off or cross demand, 
which equals or exceeds the 
amount of the judgment 
debt or sum ordered to be 
paid, and which he could not 
set up in the action m which 
the judgment was obtained, 
or the proceedings in which 
the order was obtained : 

For the purposes of this 
paragraph and of Section 2 
of this Act, any person who 
IS, for the time being, en- 
titled to enforce a final 
judgment or final order, shall 
be deemed a creditor who 
has obtained a final judg- 
ment or final order, 

" (h) If the debtor gives notice 
to any of his creditors that 
he has suspended, or that 
he is about to suspend, pay- 
ment of his debts “ 

The phrase “begins to keep house” in 
sub-section (d) means to shut himself up 
in the house, or to refuse to see his creditors 
with the intention of delaying them. 

An available act of bankruptcy means any 
act of bankruptcy available for a bankruptcy 
petition at the date of the presentation of 
the petition on which the receiving order is 
made (Section 167). 

It is often difficult to decide whether a 
certain state of things does or does not 
constitute an act of bankruptcy. A mere 
statement by a debtor that, in certain 
events, he will be obliged to suspend pay- 
ment is not, of itself, an act of bankruptcy. 
Where a doctor, through his solicitor, sent 
a circular letter calling together a meeting 
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of his creditors it was held that the p>osition 
of a non-trader, such as a doctor, differed 
greatly from that of a trader, and that 
in the case of a non-trader a declaration 
of inability to pay his debts was not neces- 
sarily a notice to his creditors of an inten- 
tion to suspend pa 3 mient. {In re a Debtor , 
Ex parte the Petitioning Creditors, 1912, 106 
L.T. 812.) 

In Anglo-South American Bank, Ltd. v. 
Urban District Council of Withernsea (1924, 
K.B., unreported), a debtor had admitted 
at a creditors’ meeting that he was in- 
solvent and asked his creditors to accept a 
composition. He refused to file his petition 
and indicated that his intention was to carry 
on as long as he could and not to suspend 
payment of his debts generally unless he 
was forced into bankruptcy by his creditors. 
After the meeting he obtained money from 
the plaintiffs by means of the defendant’s 
cheque. It was held that there was no act 
of bankruptcy, and that the plaintiffs were 
bona fide holders for value without notice 
of any defect in the title of the debtor. 
Greer, J., in the course of his judgment, 
referring to paragraph (h) in the above 
Section, said, “It seems reasonably clear — 

“ (1) That the bankrupt’s statement must 
be something more than a mere 
casual remark. It must be a state- 
ment that by its form appears to 
be an intentional statement by 
the bankrupt of something that 
he has already done or something 
he intends to do. This, at least, is 
involved in the use of the word 
‘notice.’ 

" (2) That a statement by or on behalf of 
the debtor that he is insolvent, 
whether the deficiency be great or 
small, is not of itself an act of 
bankruptcy, unless it amounts to 
a statement of inability to pay each 
and every one of his creditors. 

“ (3) That a statement of insolvency may 
be made on such an occasion and 
with such surrounding circum- 
stances that a reasonably minded 
creditor would understand it as 
an intimation that the debtor had 
suspended, or was about to sus- 
pend, payment of his debts gener- 
ally, and if it be so made it is an 
act of bankruptcy.’’ 

By an act of bankruptcy a bill which has 
been given in payment of a debt becomes 
immediately payable, and where any person 
liable upon a bill commits an act of bank- 


ruptcy a holder can present a petition upon 
his debt (Ex parte Raatz, [1897] 2 Q.B. 80.) 

In a bankruptcy, the whole of the bank- 
rupt’s property devolves on the trustee 
and the trustee’s title to that property 
relates back to the act of bankruptcy on 
which the receiving order is made, or if there 
are more acts of bankruptcy than one, to the 
time of the first of the acts of bankruptcy 
committed within three months next pre- 
ceding the date of the presentation of the 
bankruptcy petition , but no bankruptcy 
petition, receiving order or adjudication shall 
be rendered invalid by reason of any act of 
bankruptcy anterior to the debt of the 
petitioning creditor. (See Section 37, under 
Adjudication of Bankruptcy.) 

A payment by a bankrupt to any of his 
creditors or a payment to a bankrupt is 
not invalidated by bankruptcy provided 
that the payment takes place before the 
date of the receiving order, and provided 
that the person (other than the debtor) to, 
by, or with whom the payment was made 
has not, at the time of the payment, notice 
of an available act of bankruptcy committed 
by the bankrupt before that time. (See 
Section 45, under Bankruptcy.) 

By Section 46 — 

Validity of Certain Payments to Bankrupt 
and Assignee, 

“A payment of money, or delivery of 
property, to a person subsequently adjudged 
bankrupt, or to a person claiming by 
assignment from him, shall, notwithstanding 
anything in this Act, be a good discharge to 
the person paying the money or delivering 
the property, if the pa)mient or delivery is 
made before the actual date on which the 
receiving order is made and without notice 
of the presentation of a bankruptcy petition, 
and is either pursuant to the ordinary course 
of business or otherwise bona fide.” 

By this Section a payment of money to a 
person subsequently adjudged bankrupt, or 
to a person claiming by assignment from 
him, is protected if the pa 5 mient is made 
before the date of the receiving order 
and without notice of the presentation of a 
bankruptcy petition. A banker is thus 
relieved from the difficulty of deciding 
whether an act of bankruptcy has, or has not, 
been committed. It is to be noted, however, 
that the payment must, apparently, be 
made to the person himself or to a person 
claiming by assignment from him. Payment 
of a cheque, drawn by a person who is 
subsequently adjudged bankrupt, in favour 
of a third party does not come within the 
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words of this Section. The payee of a 
bankrupt’s cheque is not a person claiming 
by assignment from the bankrupt, A banker 
is protected by this Section in pa^ying over 
any balance on a customer’s account to 
the trustee under a deed of assignment. 

With regard to the payment of cheques 
to third parties, Sir John Paget holds that 
it is outside the protection altogether. He 
states (Gilbart Lectures, 1914, No. 1): “It 
is no longer a question of whether you have 
had notice of an act of bankruptcy, but 
whether there has been one. If there has, 
and you pay cheques, and bankruptcy 
results, you are liable. If you hear rumours, 
or get notice, you have got to face the 
alternative of dishonouring cheques with 
the risk of an action, or honouring them and 
having to pay the money over again.’’ 

On the other hand, opinions have been 
given that Section 46 does protect a banker 
in the pa 3 rment of cheques to third parties. 
(See Mr. Stable, K.C., in Journal of the 
Institute of Bankers, Vol. LVII, p. 147.) 

In Re Wigzell, ex parte the Trustee ((1921), 

37 T.L.R. 373), a debtor, against whom a 
receiving order was made, obtained an order 
staying the advertisement pending an appeal, 
which was subsequently dismissed. The 
debtor was afterwards adjudicated bankrupt. 
After the receiving order, pajrments into 
his banking account were made by the 
debtor, and payments out were also made, the 
bankers not knowing of the receiving order. 
Held that the effect of Sections 18, 37 (see 
under Adjudication of Bankruptcy) and 

38 was to make the money paid into the 
account the property of the trustee, and that 
these transactions were not protected by 
Sections 45 or 46 (see above). The bankers 
were not entitled to credit themselves with 
an 3 rthing paid out to the bankrupt during the 
same period. This decision was affirmed by 
the Court of Appeal (1921, 37 T.L.R. 526). 
Younger, L.J., in his judgment said that the 
affirmation does not preclude the bank from 
claiming the right, by a proper application, 
to trace into the pockets of persons, who, but 
for the pa 3 nment to them, would have been 
creditors in the bankruptcy, the sums so 
paid to them, to the intent that the bank 
may stand in the shoes of those persons 
so paid and receive from the trustee in 
banlmiptcy the dividend to which but for 
the pajnnent they would have been entitled. 

Srotion 4 of the Bankruptcy (Amendment) 
Act, 1926, partially remedies this harshness; 
its effect is that where money has been paid 
to a third party in ignorance of a receiving 


order and before its advertisement, the 
trustee must, where reasonably practical, 
recover such money from such third party. 

By the Deeds of Arrangement Act, 1914 — 

“Section 24 (1). If the trustee under a 
deed of eirrangement, which either is 
expressed to be or is in fact for the benefit of 
the debtor’s creditors generally, serves in the 
prescribed manner on any creditor of the 
debtor notice in writing of the execution of 
the deed and of the filing of the statutory 
declaration certifying the creditors’ assents, 
with an intimation that the creditor will 
not, after the expiration of one month 
from the service of the notice, be entitled 
to present a bankruptcy petition against 
the debtor founded on the execution of 
the deed, or on any other act committed 
by him in the course or for the purpose of 
the proceedings preliminary to the execution 
of the deed, as an act of bankruptcy, that 
creditor shall not, after the expiration of 
that period, unless the deed becomes void, 
be entitled to present a bankruptcy petition 
against the debtor founded on the execution 
of the deed, or any act so committed by 
him as an act of bankruptcy.’’ (See Deed of 
Arrangement.) 

(See Assignment for Benefit of Credi- 
tors, Bankruptcy, Fraudulent Convey- 
ance, Fraudulent Preference, Receiving 
Order.) 

ACT OF GOD. These words (used in a 
Bill of Lading {q.v.), and a Charter Party 
{q.v.)) mean a sudden or violent act of nature 
(such as a storm, lightning) which could not 
reasonably be foreseen or provided against 
by ordinary skill or diligence. A person is 
not liable for damage occasioned by an Act 
of God. 

ACT OF HONOUR. Where a bill has been 
protested for dishonour by non-acceptance, 
any person, not being a party already liable 
thereon, may accept the bill supra protest, 
for the honour of any person liable thereon. 
Such an acceptance is usually attested by a 
notarial act of honour recording the process, 
but this is not necessary. (See Acceptance 
FOR Honour.) 

Where a bill has been protested for non- 
pa 3 rment, any person may pay it supra 
protest for the honour of any party liable 
thereon. Such pa)anent must be attested 
by a notarial act of honour, which may be 
appended to the protest. (See Payment 
FOR Honour.) 

ACTION. A civil proceeding in a court 
of law, commenced by writ, or in such other 
manner as may be prescribed by rules of 
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court. Where a creditor has obtained judg- 
ment against a debtor, the court provides 
means of enforcing it. (See Judgment 
Creditor.) 

ACTIVE BONDS. Bonds upon which a 
fixed interest is payable from the date of 
issue. (See Deferred Bonds ) 

ACTIVE CIRCULATION. The notes which 
are in circulation, that is, notes which have 
been issued from a bank of issue and are 
in the hands of the public, as distinguished, 
for example, from those held by the Banking 
Department of the Bank of England as part 
of the reserve. 

ACTIVE PARTNER. A member of a 
partnership who takes an active part in the 
management of the business, as distinguished 
from a dormant or sleeping partner, who 
simply supplies capital and is not actively 
engaged in the work of the firm. 

ACTUARY. An official in an insurance 
office skilled in the calculation of the values 
of life interests, and of the rates of premiums 
for life insurance, annuities, and other 
matters connected with the expectancy of 
life. The chief ofiicial in a savings bank. 

ADHESIVE STAMPS. By the Stamp Act, 
1891— 

"Section 7. Any stamp duties of an 
amount not exceeding two shillmgs 
and sixpence upon instruments 
which are permitted by law to be 
denoted by adhesive stamps not 
appropriated by any word or words 
on the face of them to any particular 
description of instrument, and any 
postage duties of the like amount, 
may be denoted by the same ad- 
hesive stamps." 

"Section 9. (1) If any person — 

" {a) Fraudulently removes or 
causes to be removed from 
any instrument any adhesive 
stamp, or affixes to any other 
instrument or uses for any 
postal purpose any adhesive 
stamp which has been so 
removed, with intent that 
the stamp may be used 
again, or 

"(6) Sells or offers for sale, or 
utters, any adhesive stamp 
which has been so removed, 
or utters any instrument, 
having thereon any adhesive 
stamp which has to his 
knowledge been so removed 
as aforesaid ; 

he shall, in addition to any other 


fine or penalty to which he may be 
liable, incur a fine of fifty pounds.” 

By the Revenue Act, 1898, Section 7, 
(4): The expression "instrument" in Sec- 
tion 9 of the Stamp Act, 1891, includes 
any postal packet within the meaning of 
The Post Office Protection Act, 1884. 

The stamp duty may (or must) be 
denoted by adhesive stamps in the following 
cases — 

Agreement, where the duty is sixpence 
only. 

Bill of Exchange, Inland (on demand, at 
sight, on presentation, or not exceeding 
three days after date or sight) . 

Bill of Exchange, Foreign (on demand or 
at sight, or not exceeding three days after 
date or sight, a postage stamp ; others 
require "appropriated” adhesive stamps). 
On cheques drawn abroad, the ordinary 
impressed stamp is sufficient. 

Cheque. 

Contract Note (appropriated stamp). 

Lease of any dwelling-house, or part 
thereof, for a term not exceeding a year at 
a rent not exceeding ;^10 per annum. 

Lease of any furnished dwelling-house or 
apartments for a term less than a year. 

Memorandum of deposit of marketable 
securities. 

National Insurance Cards (appropriated 
stamps). 

Policy of Insurance where the duty is one 
penny, other than sea or life insurance. 

Proof of Debt in Bankruptcy (an appro- 
priated stamp). 

Receipts 

(See Appropriated Stamps, Cancella- 
tion OF Stamps, Stamp Duties.) 

ADJUDICATION IN BANKRUPTCY. 
Where a receiving order has been made 
against a debtor (see Receiving Order), 
though he is not at that date adjudged bank- 
rupt, it means that, unless a composition or 
scheme of arrangement is accepted by the 
creditors, the Court will, shortly, make an 
order adjudicating the debtor bankrupt. 

Section 18 of the Bankruptcy Act, 1914, 
enacts — 

"(1) Where a receiving order is made 
against a debtor, then, if the credi- 
tors at the first meeting or any 
adjournment thereof by ordinary 
resolution resolve that the debtor be 
adjudged bankrupt, or pass no reso- 
lution, or if the creditors do not 
meet, or if a composition or scheme 
is not approved in pursuance of this 
Act withffi fourteen days after the 
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conclusion of the examination of 
the debtor or such further time as 
the Court may allow, the Court 
shall adjudge the debtor bankrupt , 
and thereupon the property of the 
bankrupt shall become divisible 
among his creditors and shall vest 
m a trustee. 

“(2) Notice of every order adjudging a 
debtor bankrupt, stating the name, 
address, and description of the 
bankrupt, the date of the adjudica- 
tion, and the Court by which the 
adjudication is made, shall be 
gazetted and advertised in a local 
paper in the prescribed manner, and 
the date of the order shall, for the 
purposes of this Act, be the date of 
the adjudication.” 

The Court has power in certain cases to 
annul an adjudication. Section 29 provides — 

” (1) Where m the opimon of the Court a 
debtor ought not to have been 
adjudged bankrupt, or where it is 
proved to the satisfaction of the 
Court that the debts of the bank- 
rupt are paid in full, the Court may, 
on the application of any person 
interested by order annul the 
adjudication. 

"(3) Notice of the order annulling an 
adjudication shall be forthwith 
gazetted and published in a local 
paper.” 

The creditors may, if they think fit, at any 
time after a debtor is adjudicated a bank- 
rupt, entertain a proposal for a composition 
in satisfaction of the debts due to them or 
for a scheme of arrangement of the bank- 
rupt’s affairs (Section 21 (1)). 

Section 37 (1), relates to the date when a 
bankruptcy is deemed to commence — 

"The bankruptcy of a debtor, whether 
it takes place on the debtor’s own petition 
or upon that of a creditor or creditors, 
shall be deemed to have relation back 
to, and to commence at, the time of the 
act of bankruptcy being committed on 
which a receiving order is made against 
him, or, if the bankrupt is proved to have 
committed more acts of bankruptcy than 
one, to have relation back to, and to 
commence at, the time of the first of the acts 
of bankruptcy proved to have been com- 
mitted by the bankrupt within three months 
next preceding the date of the presentation 
of the bankruptcy petition; but no bank- 
ruptcy petition, receiving order, or adjudica- 
tion shall be rendered invalid by reason of 


any act of bankruptcy anterior to the debt 
of the petitioning creditor.” 

See Section 46, Bankruptcy Act, 1914, 
under Act of Bankruptcy as to validity of 
certain payments to the bankrupt or his 
assignee (See also Section 45 under Bank- 
ruptcy.) 

ADJUDICATION STAMPS. Where a 
doubt exists as to the stamp duty with 
which any instrument is chargeable, the 
opinion of the Board of Inland Revenue 
may be obtained as to the proper stamp. 
The instrument itself, and also a sufficient 
abstract thereof, must be lodged with the 
Controller of Stamps, Bush House, and a 
separate abstract must be lodged with each 
deed. No document can be received for 
adjudication until it has been executed by 
all necessary parties. A security for advances 
without limit cannot be the subject of 
adjudication Where it is claimed that col- 
lateral, auxiliary, additional, or substituted 
security duty only is payable, the principal 
or primary security must be produced before 
adjudication. In the case of a transfer of 
mortgage, the amount of interest in arrear 
(if any) at the date of transfer must be stated. 

The regulations of the Stamp Act, 1891, 
with regard to these stamps are as follows — 

"Section 12. (1) Subject to such regula- 
tions as the Commissioners may 
think fit to make, the Commis- 
sioners may be required by any 
person to express their opinion with 
reference to any executed instru- 
ment upon the following questions : 
(a) Whether it is chargeable with 
any duty , 

(fc) With what amount of duty it 
is chargeable. 

" (2) The Commissioners may require to be 
furnished with an abstract of the 
instrument, and also with such 
evidence as they may deem neces- 
sary, in order to show to their satis- 
faction whether all the facts and 
circumstances affecting the liability 
of the instrument to duty, or the 
amount of the duty chargeable 
thereon, are fully and truly set forth 
therein. 

" (3) If the Commissioners are of opinion 
that the instrument is not charge- 
able with any duty, it may be 
stamped with a particular stamp 
denoting that it is not chargeable 
with any duty. 

"(4) If the Commissioners are of opinion 
that the instrument is chargeable 
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with duty, they shall assess the duty 
with which it IS in their opinion 
chargeable, and when the instru- 
ment is stamped m accordance with 
the assessment it may be stamped 
with a particular stamp denoting 
that it is duly stamped. 

" (5) Every instrument stamped with the 
particular stamp denoting either 
that it IS not chargeable with any 
duty, or is duly stamped, shall be 
admissible m evidence, and avail- 
able for all purposes notwithstand- 
ing any objection relating to duty. 

“ (6) Provided as follows — 

(a) An instrument upon which 

the duty has been assessed 
by the Commissioners shall 
not, if it IS unstamped or 
insufficiently stamped, be 
stamped otherwise than in 
accordance with the assess- 
ment , 

(b) Nothing m this Section shall 

extend to any instrument 
chargeable with ad valorem 
duty, and made as a security 
for money or stock without 
limit , or shall authorise the 
stamping after the execution 
thereof of any instrument 
which by law cannot be 
stamped after execution ; 

(c) A statutory declaration made 

for the purpose of this Sec- 
tion shall not be used against 

• any person making the same 
m any proceeding whatever, 
except m an inquiry as to 
the duty with which the 
instrument to which it re- 
lates IS chargeable , and 
every person by whom any 
such declaration is made 
shall, on payment of the 
duty chargeable upon the 
instrument to which it 
relates, be relieved from any 
fine or disability to which he 
may be liable by reason of 
the omission to state truly in 
the instrument any fact or cir- 
cumstance required by this 
Act to be stated therein.” 

By Section 13 any person who is dissatis- 
fied with the assessment of the Commissioners 
may, within twenty-one days after the date 
of the assessment, and on payment of duty 


in conformity therewith, appeal to the High 
Court. If the assessment is confirmed, the 
court may make an order for payment to 
the Commissioners of the costs mcurred by 
them in relation to the appeal. 

By Section 74 (2) of the Finance (1909-10) 
Act, 1910, notvvdthstanding anything in 
Section 12 of the Stamp Act, 1891 (quoted 
above), the Commissioners may be required 
to express their opinion under that section 
on any conveyance or transfer operating as 
a voluntary disposition inter vivos, and no 
such conveyance or transfer shall be deemed 
to be duly stamped unless the Commissioners 
have expressed their opinion thereon in 
accordance with that Section. 

Section 43 of the Finance Act, 1942, pro- 
vides, however, that Section 74 (2) of the 
Finance (1909-10) Act, 1910, shall not apply 
to the documents exempted from ad valorem 
duty, and such documents do not require 
adjudication 

ADMINISTRATION ORDER. An ad- 
ministration order is made by the county 
court against a debtor who is unable to pay 
an amount for which judgment has been 
obtained in a county court. An adminis- 
tration order is made only when the debtor’s 
total indebtedness does not exceed ;^50. 

Section 122 of the Bankruptcy Act, 1883, 
provides — 

" (1) Where a judgment has been obtained 
in a county court and the debtor is 
unable to pay the amount forthwith, 
and alleges that his whole indebted- 
ness amounts to a sum not exceed- 
mg fifty pounds, inclusive of the 
debt for which the judgment is 
obtained, the county court may 
make an order providing for the ad- 
ministration of his estate, and for 
the pajmient of his debts by instal- 
ments or otherwise, and either in 
full or to such extent as to the 
county court under the circum- 
stances of the case appears practic- 
able, and subject to any conditions 
as to his future earnings or income 
which the court may think just. 

" (2) The order shall not be invalid by 
reason only that the total amount 
of the debts is found at any time to 
exceed fifty pounds, but in such 
case the county court may, if it 
thinks fit, set aside the order. 

" (3) Where, in the opinion of the county 
court in which the judgment is 
obtained, it would be inconvenient 
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that the court should administer 
the estate, it shall cause a certificate 
of the judgment to be forwarded to 
the county court in the district of 
which the debtor or the majority of 
the creditors resides or reside, and 
thereupon the latter county court 
shall have all the powers which it 
would have under this Section, 
had the judgment been obtained 
in it.” 

With regard to the administration of a 
deceased insolvent’s estate, see Death of 
Insolvent Person, Bankruptcy. 

ADMINISTRATOR. Where a deceased 
person has left no will, the court appoints an 
administrator or administrators, usually the 
next of km, to wind up his estate. If the 
deceased has left a will, but does not name 
any one to act as executor, or the executor 
who was named died before the testator 
or refuses to act, the court appoints an 
administrator grantmg him "letters of ad- 
ministration with the will annexed” (called 
administrator cum testamento annexe). 

A banker does not allow any dealmgs 
with the account of a customer who has died 
intestate, or with any securities which may 
have been left in his hands by the deceased, 
until letters of administration have been 
granted. When letters have been ex- 
hibited, it IS customary for the administra- 
tor to sign a cheque transferring any credit 
balance on the deceased’s account to an 
account in his own name as admmistrator. 
If, however, the deceased’s account is over- 
drawn, it will be paid off by the adminis- 
trator, as may be arranged ; the banker can- 
not transfer, from any account which the ad- 
ministrator may have opened, a sum to clear 
off the debt upon the deceased’s account. 

Upon the death of the sole or last surviving 
administrator, his executors, if any, do not 
undertake the duties ; fresh letters of 
administration must be taken out. (See 
Administrator de bonis non.) 

An administrator winds up the deceased’s 
affairs according to law, whilst an executor 
settles them according to the provisions of 
the will. In an administration cum testa- 
mento annexe the administrator has, like 
an executor, to carry out the provisions of 
the will. An administrator can borrow on 
land or any other security for the purpose of 
administering the estate, such purpose to 
include anjrthing which may reasonably be 
held as likely to effect an improvement of the 
assets.of the estate ; e.g. (a) the carrying on 
of a business in order to reedise goodwill, or 


(6) the purchase of a freehold so as to realise 
the leasehold. In the two cases cited the 
business cannot be carried on or the freehold 
held ad infinitum, but each must be sold with- 
in a reasonable time — a reasonable time being 
a question of the facts of the particular case. 

Security consisting of assets of the estate 
must constitute a charge on specific assets. 
A banker must not be a party to any mis- 
administration , if circumstances arise where 
he is put upon inquiry and such inquiry is 
not made, his security may be thereby 
avoided. Where security becomes void by 
reason of improper admmistration which was, 
or should have been, known to the lender, he 
(the lender) has a personal remedy against 
the borrower but no right of recovery against 
the general assets of the estate. Where 
beneficiaries of the estate are minors, a 
busmess cannot be carried on until such time 
as they become of age and any borrowmg for 
the purpose of so carrying on the business 
would be ultra vires and any security held 
void if the banker had any knowledge, or 
should have had knowledge, of the facts that 
the estate was not being properly adminis- 
tered. As to administrators appointed for 
limited periods, see the succeeding headings. 
A banker is safe m dealing with an adminis- 
trator even if a will should, subsequently, be 
discovered. See the case of Hewson v. Shelley 
under Letters of Administration, See the 
provisions of the Administration of Estates 
Act, 1925, under Personal Representa- 
tives. Executors and administrators are 
called the personal representatives. (See 
Executor, Letters of Administration, 
Married Woman, Syndic.) 

ADMINISTRATOR AD LITEM. An 
administrator of a deceased person’s estate 
appointed for the purpose of litigation only. 

ADMINISTRATOR CUM TESTAMENTO 
ANNEXO. i.e. Admmistrator with the Will 
Annexed. (See Administrator.) 

ADMINISTRATOR DE BONIS NON. A 
contraction for administrator de bonis non 
administratis, which means administrator 
of effects not administered. Where an 
administrator dies, or an executor dies with- 
out appointing an executor, and the duties 
connected with the administration have not 
been completed, the court will appoint 
another person, called an administrator de 
bonis non, to complete the winding up of the 
estate. 

ADMINISTRATOR DURANTE AB- 
SENTIA. An administrator appointed to 
act during the absence abroad of an adminis- 
trator. 


16 



ADM] 


DICTIONARY OF BANKING 


[ADV 


ADMINISTRATOR DURANTE MINORE 
AETATE. An administrator appointed to 
act during the minority of the executor or 
of the person legally entitled to a grant of 
letters of administration. 

ADMINISTRATOR PENDENTE LITE. 
An administrator appointed to administer 
an estate pending any suit respecting the 
validity of a will or any other matter in 
dispute. 

ADMITTANCE. Copyhold was abolished 
and converted into freehold on 1st January, 
1926. 

The admittance of a copyholder was 
signified by the entry upon the court rolls 
when he was admitted by the lord of the 
manor as tenant of the copyhold land. 

A copy admittance, signed by the Steward 
of the Manor, was given to the copyholder, 
which was his evidence of title to the 
property. (See Copyhold.) 

AD REFERENDUM. Latin, to be further 
considered 

AD VALOREM. Latin, according to value. 

An ad valorem stamp duty is a duty calcu- 
lated according to the value of the subject 
matter contained in a document. On a 
cheque for any amount, a bill payable on 
demand, or at sight, or on presentation, or 
not exceeding three days after date or sight, 
the stamp duty is two pence, but on bills 
of any other kind and on all promissory 
notes the duty is an ad valorem one, calculated 
upon a certain scale according to the amount 
expressed in the document. A promissory 
note must always be stamped according to 
its amount, even though drawn on demand, 
at sight, etc. 

The duty is also ad valorem upon many 
other documents — assignments of leases, 
conveyances, mortgages, transfers of stocks 
and shares, etc. 

By the Stamp Act, 1891 — 

“Section 6. (1) Where an instrument is 
chargeable with ad valorem duty 
in respect of — 

(а) any money in any foreign or 

colonial currency, or 

(б) any stock or marketable 

security, 

the duty shall be calculated on the 
value, on the day of the date of the 
instrument, of the money in British 
currency according to the current 
rate of exchange, or of the stock or 
security according to the average 
price thereof. 

“ (2) V^ere an instrument contains a 
statement of current rate of ex- 


change, or average price, as the case 
may require, and is stamped in 
accordance with that statement, it 
is, so far as regards the subject 
matter of the statement, to be 
deemed duly stamped, unless or 
until it IS shown that the statement 
is untrue, and that the instrument 
is in fact insufficiently stamped.” 

By the Finance Act, 1899 — 

“Section 12. (1) Where an instrument 

other than a bill of exchange or 
promissory note is charged with an 
ad valorem duty m respect of any 
money in any foreign or colonial 
currency, a rate of exchange for 
which is specified in the schedule to 
this Act, the stamp duty on that 
instrument shall, instead of being 
calculated as provided by Section 
SIX of the Stamp Act, 1891, be cal- 
culated according to the rate of 
exchange so specified. 

“(2) The Commissioners may substitute, 
as respects any foreign or colonial 
currency mentioned in the Schedule 
to this Act, any rate of exchange for 
that specified in the Schedule, and 
may add to the Schedule a rate of 
exchange for any foreign or colonial 
currency not mentioned therein, 
and this Act shall be construed as if 
any rate of exchange for the time 
being substituted or added were 
contained in the said Schedule, and 
in the case of the substitution of a 
rate of exchange as if the rate for 
which the new rate is substituted 
were omitted from that Schedule. 

“ (3) Any substitution or addition so made 
by the Commissioners shall not take 
effect until it has been advertised in 
the London Gazette for two succes- 
sive weeks.” 

ADVANCE NOTE. When a seaman signs 
his articles of agreement, he may receive an 
advance note for a month’s wages. The 
note is drawn upon the owner of the vessel 
and is payable three days after the ship has 
sailed, to the person named in the note. If 
the seaman fails to join the ship, the advance 
note will not, of course, be paid. They are 
subject to the same duty as Bills of Exchange 
and were made legal, for sums not exceeding 
one month’s wages, by the Merchant Ship- 
ping Act, 1889, Section 2. 

ADVANCES. An advance is granted 
either by way of overdraft upon a current 
account, or by a loan upon a separate 
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account, or, in some districts, upon a 
promissory note. The discounting of bills 
is practically the same as making an 
advance upon the security of the bills 
(See Discounting a Bill, Promissory 
Note ) 

In considering an application for an ad- 
vance, a branch manager is influenced by 
his own personal knowledge of the borrower, 
by the figures as shown by the certified 
balance sheet of the customer, and by the 
history of prevnous transactions and the 
various conclusions to be drawn from a 
careful study of the customer's account. 
Some of the questions which naturally arise 
in a banker’s mmd are : For how long is the 
advance required ? If granted, is it likely to 
be repaid according to promise ? For what 
purpose is the money required ? What 
security is offered ^ (See Balance Sheet, 
Valuation.) 

It may be impossible to entertain an 
application in the form in which it is first 
made by a customer, Francis E Steele, 
in Present-day Banking, says; “Anybody 
can grant, or submit to his Head Office, 
a perfectly good proposal. Anybody can 
decline a transaction which is obviously 
impossible. Where the real skill of a bank 
manager proves itself is in getting a bor- 
rower so to modify an impracticable pro- 
posal that it will assume a shape in which 
it will be acceptable to himself and to his 
Head Office.’' 

Securities such as second mortgages, 
reversions, building land, brick fields, shares 
with a liability attached, etc., are, as a rule, 
avoided by most bankers. “The most 
dangerous of all loans,” wrote the late 
J. W. Gilbart, “are those which are made 
against unmarketable securities, such as 
mills, ironworks, coal mines, landed pro- 
perty, etc.” (See Second Mortgage.) 

The securities most commonly favoured 
by bankers are first-class stocks and shares, 
deeds of readily realisable properties, good 
bearer bonds, guarantees by reliable sure- 
ties, and life policies to the extent of 
the surrender value. (See Bearer Bonds, 
Guarantee, Life Policy, Share Capital, 
Title Deeds.) 

When securities are taken, the banker's 
document of charge should provide for the 
repayment of the money on demand, or 
on very short notice. (See Banker's 
Mortgage, Memorandum of Deposit, 
Mortgage.) 

With regard to unsecured advances, 
George Rae in The Country Banker puts 


the position in a most practical way. He 
supposes 1,000 to be advanced for three 
months without security and that the cus- 
tomer fails and pays 5s. in the pound. The 
profit on the transaction, taking all things 
into account, will not have much exceeded 
£5. “To secure this modest recompense of 
reward, you have risked ;^1,000 and actually 
lost ;^750. You will have to make 150 fresh 
advances of 1,000 each — that is to say, you 
will have to incur fresh uncovered risks to 
the amount of ;^150,000 to redeem your 
loss ” A banker should give particular 
attention to an account which is overdrawn 
without security so as to detect any signs 
of weakness in his customer. The nature of the 
items in an account often supplies valuable 
information. Where an account becomes 
continuously overdrawn, which formerly 
showed a credit balance at certain times, 
or cheques are being provided for at the 
last moment, the banker should be on the 
alert. 

With regard to advances to solicitors and 
stockbrokers, see Solicitors' Accounts, 
Stockbrokers’ Loans. 

In granting a limit a banker should reserve 
to himself the right to cancel the limit, at 
any time, if he should deem it necessary. 
In Rouse v. Bradford Banking Company, 
[1894] A.C. 586, Lord Herschell -said, at 
p. 595 ; “ It IS not necessary to consider 
what the rights of the bank were with regard 
to their debtors when they had agreed to an 
overdraft. The transaction is, of course, of 
the commonest. It may be that an overdraft 
does not prevent the bank who have agreed 
to give it from at any time giving notice that 
it IS no longer to continue, and that they 
must be paid their money. This, I think, 
at least it does : if they have agreed to give 
an overdraft, they cannot refuse to honour 
cheques or drafts, within the limit of that 
overdraft, which have been drawn and put 
in circulation before any notice to the person 
to whom they have agreed to give the over- 
draft that the limit is to be withdrawn. 
That effect I think it has in point of law; 
whether it has more than that in point of 
law it is unnecessary to consider.” The 
length of notice will depend upon what was 
arranged when the limit was granted; but 
a limit cannot be withdrawn before the ex- 
piration of the period for which it was sanc- 
tioned, unless the customer’s position, or 
his security, has greatly changed for the 
worse. 

When an advance is granted in a lump 
sum on a loan account and credited at 
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once to a current account, see under Set 
Off. 

It is not the business of a bank to provide 
a company or private trader with permanent 
capital. 

In lending upon securities such as land, 
houses, shares, etc., it is customary to 
preserve a margin between the value of the 
security and the amount of the loan or over- 
draft. A house, for example, may have been 
recently built at a cost of ;^500, but a banker 
would not, as a rule, advance ;£500 upon it. 
In a few years the house, in all probability, 
may not be saleable at all at that figure, 
particularly at a forced sale. Shares, even 
though of first-class description, may easily, 
for various reasons, also fall m value. A 
prudent banker, therefore, in considering 
what value of securities he should have for 
an overdraft or loan, ever bears m mind the 
uncertainty of values and endeavours to 
protect himself by lending an amount less 
than the value of the security at the time 
uhe arrangement is made. The difference 
between the amount lent and the estimated 
value of the security is the “margin ” The 
extent of the margin will differ according to 
the nature of the securities and the special 
circumstances of each case, but if a loan 
has been granted against shares with, say, 
a margin of 20 per cent, the banker will 
watch his securities, and, when they begin 
to fall and the margin to disappear, will 
require further securities to be given to 
restore the margin as agreed upon. The 
margin may be calculated either upon the 
value of the securities or upon the amount 
of the loan. The usual practice is to cal- 
culate it upon the value of the securities. 
The difference of the two methods is shown 
as follows — 

( 1 ) 

Value of securities 10,000 

Less 20 per cent 2,000 


; ^8,000 = Amount to 
~ be advanced. 

( 2 ) 

Amount to be advanced ;^8,000 
Add 20 per cent 1,600 


;^9,600 = Value of 
secunties 
required. 

In each case the amount to be advanced is 
the same, ;^8,000, but in the former case the 
value of the securities will be ;£10,000, 
whereas m the latter case the value will be 
;^9.600. 


In cases where margins of a certain per 
cent are required, the simple calculations 
are — 

If the margin is 25 per cent deduct one- 
fourth from the value of the securities 
offered, e.g. — 

;^ 2,000 

Less one-fourth 500 


; ^1,500 = Amount to 
^ be advanced. 

If a loan of 1,500 is applied for, the 
value of the security required to provide 
a 25 per cent margin will be one-third 
of the 1,500 added to that amount, 
eg.— 

;^L500 

Add one-third 500 


;^2,000 = Security 
required. 

If the margin is 20 per cent, on the same 
principle as above — 

Security offered . 1,000 
Less one-fifth . 200 


^800 = Amount to 
be advanced. 

Loan required . ;^800 
Add one-fourth . 200 


1,000 = Security 
“““ required. 
If the margin is 15 per cent — 

Security offered . 1,000 
Less 15 per cent . 150 


;^850 = Amount to 
be advanced. 

Loan required . £S50 

Add Hths . 150 

(or roughly one- 

sixth) 1,000 = Security 

“““ required. 
If the margin is 10 per cent — 

Security offered . 1,000 

Less one-tenth . 100 


;^900 = Amount to 
be advanced. 

Loan required . ;^900 
Add one-ninth . 100 


; ^1,000 = Security 
" required. 

When the amount of the loan required is 
known, the value of the securities necessary 
to obtain, say, a margin of 20 per cent is 
arrived at by adding to the amount of the 
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loan one-fourth of that loan, the reason 
being, of course, that when 20 per cent, or 
one-fifth, is deducted from the value of the 
securities, the difference (in this case sup- 
posed to be the loan) is in eightieths, and if 
twenty of those eightieths — that is, one- 
fourth — are added, the amount is restored 
to the original figure (in this case the value of 
the securities), e.g. — 

;^100 = Security. 

Deduct 20 per cent , } nr 

or one-fifth ( = “ = Margin. 

;^80 = Loan. 

Add Uths or one- ( _ 

fourth i = 20 = Margin. 


;^100 = Security. 

With respect to advances to farmers on 
their farming stock, see Agricultural 
Credits Act, 1928. 

ADVICE. When a banker issues a draft, 
he sends an advice, called a letter of advice, 
to the banker upon whom the draft has been 
drawn, giving him particulars of the amount, 
number, date, and payee, so that, when the 
instrument is presented for payment, the 
drawee banker may be able to satisfy him- 
self that the draft is in order. In the absence 
of an advice, a banker would hesitate to pay 
a draft. 

The word “advice” applies also to many 
other forms of intimation which a banker in 
the course of his business has to make to 
customers, other banks, and his own head 
office or London agents, such as advices of 
credits received, payments to be made, bills 
to be pziid, etc. (See Standing Credits.) 

ADVICE BOOK. The book in which 
particulars are entered of all drafts advised 
as having been drawn upon the Head Office 
or branches of a bank, or upon its country 
correspondents, and of acceptcinces to be 
paid and other payments to be made by the 
Head Office. 

“ ADVISE FATE.” Where early notice is 
required as to the pa 3 rment, or non-pa 3 mient, 
of a cheque, the cheque is sent direct to the 
banker on whom it is drawn with a request 
to “ advise fate.” If a reply is required 
before return of post, a stamped telegram 
form should be enclosed for a reply by wire 
as soon as possible after the cheque is 
received. A banker is not under any obliga- 
tion to wire the fate of a cheque, but it is 
constantly done as a matter of courtesy 
between bankers. When a banker replies 
by telegraph that a cheque is paid, the 


drawer cannot stop payment of the cheque 
after the dispatch of the telegram. 

When a wire is received askmg if a certain 
cheque will be paid when presented, a banker 
should be careful to qualify an affirmative 
reply, otherwise he may find that, by the 
time the cheque is actually presented, the 
customer’s account has altered so as not to 
admit of its payment, or that payment of 
the cheque has been stopped by the drawer, 
or that the balance of the account has been 
attached by a legal order, and yet he will, 
if he gave an unqualified reply, be liable to 
pay it. The reply frequently made by 
bankers, "Yes, if in order,” is, for the above 
reasons, not a safe one to make. The 
Council of the Institute of Bankers recom- 
mend some such reply being made as, 
“Would pay if in our hands and in order.” 

A banker must not set aside or “ear- 
mark” a sum out of the customer's balance 
to meet a cheque which another banker has 
wired about. The cheque cannot be dealt 
with till It arrives. (See Appropriation of 
Payments.) 

AFFIDAVIT. A written declaration, 
given on oath, before some person who is 
entitled to administer an oath, as a solicitor 
who has been appointed a Commissioner 
for Oaths, a magistrate, consul, or notary 
public. The affidavit must give the person's 
name and address and be signed by him, and 
be attested by the person before whom it is 
sworn. 

The fee of a Commissioner for Oaths for 
admimstenng the oath is 2s 6d , with Is. 6d. 
additional for each document attached to the 
affidavit. Such additional document is 
known as an “exhibit.” 

By the Finance Act, 1949, stamp duty on 
an affidavit was abolished. 

The word “affidavit” is Low Latin, and 
means “has pledged his faith.” It was 
at one time usu^ for the document to 
commence thus: Affidavit N. M., etc. 

AFFREIGHTMENT. A contract of 
affreightment is the agreement made by a 
shipowner to carry goods in consideration of 
a certain payment called the freight. 

When the contract is with respect to the 
use of the whole ship for the cargo, the 
terms are embodied in the Charter Party 
{g.v.), but if the contract is merely to convey 
certain goods, as part of the ship's cargo, the 
agreement is contained in the Bill of 
Lading {q.v.). 

AFTER ACQUIRED PROPERTY. (See 
Bankrupt Person.) 

AFTER HOURS. A transaction which 
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occurs after the bank doors have been closed 
for business is said to have taken place 
“after hours." 

In country districts money may frequently 
be paid in ^ter hours, and though it is not 
considered advisable to encourage the prac- 
tice, a banker usually accommodates his 
customer by permitting it. If the books for 
the day have been closed, the customer dates 
the credit slip for the following day, and 
where cheques form part of the credit he is 
warned that they will not be sent forward 
for collection, or otherwise dealt with, until 
the next day. In such cases it is important 
that the paying-m slip be dated for the next 
day, otherwise the slip would be evidence 
that the money was paid in on the date 
shown on the slip. Where a customer 
requires the credit to be entered in his pass 
book when he hands over the money to the 
bank after hours, it should, of course, be 
entered as for the following day, so that the 
credit slip, the bank books and the pass 
book will all show the same date. 

A banker, however, does not, as a rule, 
give cash for a cheque (unless it is the cus- 
tomer’s own cheque) after hours A drawer 
of a cheque has a right to stop pajmient of 
it and to give notice during business hours, 
and if a cheque is cashed after hours, the 
bank would be liable in the event of a notice 
to stop pa5mient being received the followmg 
morning. The banker would also lose the 
protection of Section 60 of the Bills of Ex- 
change Act, 1882 (see under Payment of 
Bill), as the cheque would not have been 
paid “in the ordinary course of business.” 
(See Bank Hours.) 

Where a cheque was cashed five minutes 
after the closing hour on a market day and 
payment was countermanded by the drawer 
the next day, it was held that a banker is 
entitled to a reasonable margin after the 
advertised time of closing and the drawer’s 
action failed. {Baines v. National Provincial 
Bank, Ltd. (1927), 32 Com Cas. 216.) 

AGE ADMITTED. (See Life Policy.) 

AGENCY. Where a bank is not represented 
by a branch or sub-branch it occasionally 
appoints a reputable party, such as a shop- 
keeper, to act as its agent in receiving credits 
and paying cheques by arrangement. Such 
items are remitted daily to the branch under 
which the agent works. 

AGENDA. Literally, things to be done. 

The agenda are notes of various matters 
which are to be brought before the directors 
of a company, or before a meeting, for con- 
sideration. They are written upon a sheet 


of paper, or in the agenda books, and are 
used by the chairman in conducting the 
business of the meeting, a brief record being 
made opposite each entry as to how the 
matter is disposed of. 

AGENT. An agent is a person who acts 
under authority from his pnncipal, and the 
extent of his powers to bind his principal 
IS limited to the terms of that authority. 
It IS therefore necessary in dealing with an 
agent, in matters of any importance, to 
ascertain exactly what are his powers. If 
an agent is authorised to enter into a con- 
tract under seal, he must be appointed by 
deed He may have authority to act only 
in some particular or special duty, as m the 
case of an agent empowered to purchase a 
house ; or the authority may be of a much 
wider nature and constitute a person a 
general agent, as in the case of a manager of 
a branch bank, where he is authorised to take 
charge of the branch and conduct its busi- 
ness. The manager’s actions will bind his 
principals within the scope of that business, 
and though there may be, as between the 
principals and the manager, a clear arrange- 
ment as to the limitation of the latter’s 
authority, as regards a third party who has 
no knowledge of any such private arrange- 
ment, the principals will be bound by the 
manager’s actions, even if he has disregarded 
that private arrangement. 

When a banker employs a correspondent 
or agent in carrying out a transaction for a 
customer, the banker is responsible to his 
customer for any loss arising from the con- 
duct of the agent. {Mackersy v. Ramsays 
(1843), 9 Cl. and Fin. 818.) The banker, how- 
ever, will have a right of recourse against 
his correspondent, by whose default the 
banker has incurred the loss. (Grant’s Law 
of Banking.) 

Where a person’s authority is unlimited, 
he is called a universal agent, and the prin- 
cipal is bound by whatever his agent does, 
so long as it is in accordance with the law 
of the land. 

An agent has no power to delegate his 
authority to another person. 

Where an agent, in exercise of his author- 
ity, affixes his name to a bill of exchange, 
as drawer, acceptor, or indorser, he must be 
careful to sign in such a manner that no 
personal liability will attach to him. The 
addition of such words as “manager," 
“agent,” “secretary” would not be suffi- 
cient to clear him from personal liability. 

In Leadbitter v. Farrow ((1816), 5 M. & S., 
at p. 349), Lord Ellenborough said: “Is it 
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not a universal rule that a man who puts 
his name to a bill of exchange thereby 
makes himself personally liable, unless he 
states upon the face of the bill that he 
subscribes it for another, or by procuration 
of another, which are the words of exclusion ? 
XJnless he says plainly, ‘I am the mere 
scribe,’ he is liable.” 

The Bills of Exchange Act, 1882, Section 
26, provides as follows — 

"(1) Where a person signs a bill as 
drawer, indorser, or acceptor, and 
adds words to his signature, indi- 
cating that he signs for or on behalf 
of a principal, or in a representative 
character, he is not personally 
liable thereon , but the mere 
addition to his signature of words 
describing him as an agent, or as 
filling a representative character, 
does not exempt him from personal 
liability. 

” (2) In detemuning whether a signature 
on a bill is that of the principal or 
that of the agent by whose hand it 
IS written, the construction most 
favourable to the validity of the 
instrument shall be adopted ” 

In signing for a company it is much better 
if an agent states defimtely the capacity in 
which he signs, and prefixes the words ‘‘per 
pro.” or ‘‘For and on behalf of,” e g 
per pro. T. Brown & Sons, Ltd., 

R. Jones, Secretary, 
per pro. British Banking Co , Ltd. 

T. Smith, 

Manager. 

For and on behalf of the 

Coy,, Ltd. 

R. Brown, Director 
R. Jones, Secretary. 

But the form of signature, ‘‘T. Brown & 
Sons, Ltd., R. Jones, Secretary,” without a 
prefix is very common. 

With regard to a procuration signature. 
Section 25 enacts — 

‘‘A signature by procuration operates 
as notice that the agent has but a limited 
authority to sign, and the principal is only 
bound by such signature if the agent in so 
signing was acting within the actual limits 
of his authority.” ‘‘When a bill so signed 
in excess of authority has been honoured 
Section 25 does not confer a right to recover 
the proceeds.” {Mortson v. London County 
and Westminster Bank (1914), 30 T.L.R. 481, 
see under Per Pro.) 

In A . Stewart & Son of Dundee, Ltd. v. 
Westmifister Bank, [1926] Weekly Notes, p. 


126, Rowlatt, J., said, in the course of hi 
judgment, with reference to Section 25 (se< 
above), that he was of opinion that thi 
expression ‘‘by procuration” must be under 
stood as limited to agency on behalf of i 
natural person and not as extending to < 
signature on behalf of a company whict 
cannot sign by itself. In the Court of Appea 
{Weekly Notes, p 271) the Court did no1 
express any opinion whether the provisions 
of Section 25 were liimted to the case oi 
agency on behalf of a natural person In this 
case the bank collected cheques payable to 
the limited company (the cheques being 
indorsed ‘‘For and on behalf of” the limited 
company by Sir John S , the managing direc- 
tor, who held the whole of the ordinary 
capital of the company), and credited the 
proceeds to an account in the name of the 
old private firm, A. S. & Son, the business 
of which had been taken over by the limited 
company. On the death of Sir John it was 
found that he had used the proceeds of the 
cheques for his own purposes in fraud of the 
limited company. It was held that the bank 
had no defence to an action by the company 
for the recovery of the amount of such 
cheques. There was no authority for Sir 
John to indorse the cheques and pay them 
into the old firm’s account (of which firm 
he was formerly sole partner). His actual 
authority could only be to indorse cheques 
for the benefit of the company, and at 
the time that he indorsed them he intended 
to steal the proceeds. By Section 24 the 
signature was wholly inoperative and the 
defendants acquired no rights under that 
signature unless it could be shown that Sir 
John had ostensible authority to indorse 
the cheques But there was no ostensible 
authority. The appeal was allowed and 
judgment entered for the plaintiffs. 

Where a signature is placed on a bill with- 
out the authority of the person whose sig- 
nature it purports to be, the unauthorised 
signature is wholly inoperative. The sup- 
posed principal is not bound because it is not 
his signature , and the supposed agent is not 
bound on the bill because the signature 
pretends to be that of a principal. Apart 
from the bill, a person so signing would be 
liable for false representation of authority. 

No person is liable as drawer, indorser, or 
acceptor of a bill who has not signed it as 
such, except where a person signs m a trade 
or assumed name, or in the name of a 
firm. 

An agent may have authority, instead of 
signing per pro., to sign the actual name of 
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his principal, or to impress the signature 
with a rubber stamp. Section 91 enacts — 

" (1) Where, by this Act, any instrument 
or writing is required to be signed 
by any person, it is not necessary 
that he should sign it with his own 
hand, but it is sufficient if his signa- 
ture is written thereon by some 
other person by or under his 
authority. 

“ (2) In the case of a corporation, where, 
by this Act, any instrument or 
writing IS required to be signed, it 
is sufficient if the instrument or 
writing be sealed with the corporate 
seal. 

“But nothing in this Section shall be 
construed as requiring the bill or 
note of a corporation to be under 
seal “ 

An infant may act as an agent. An undis- 
charged bankrupt may also act as agent. 

It has been held in Cookson v Bank of 
England (a case tried at the Guildhall in 
1860, and approved by the Court of Com- 
mon Pleas in Ireland in Hare v. Copeland 
(1862), 13 I C L R. 426) that, where an agent 
indorsed a cheque “per pro Jackson & Co., 
A. Holmes, Agent,” and he had no authority 
to indorse, the bank was protected. 

In Bradford v. Price (1923), 39 T L R. 
272, the following extract from Leake on 
Contracts was quoted with approval by 
McCardie, J , m the course of his judgment, 
"an agent is not justified in accepting a 
cheque on behalf of his principal m lieu of 
a payment m cash unless he has authority 
to do so; but if an agent authorised to 
receive payment in cash accepts a cheque 
which is met upon presentation, and before 
his authority to receive cash is revoked, the 
debtor is discharged.” 

An agent should not place to the credit 
of his own private account, cheques payable 
to his principal. Where the business re- 
quires this to be done, there should be a 
written authority from the principal. When 
cheques are drawn, under authority, by an 
agent and he pays them into his own private 
account, the banker is put on inquiry. See 
the case of Monson v. London, County and 
Westminster Bank, under Per Pro. 

Where cheques are to be signed by an 
agent, an authority or mandate should be 
given by the principal requesting the banker 
to honour such cheques, and if the agent is 
to have power to sign when the account is 
overdrawn, the authority should include 
that power, (See Mandate.) In the case 


of a limited company, a resolution should be 
passed by the directors as to the method m 
which cheques are to be signed, and a copy 
of the resolution, signed by the chairman, 
should be furnished to the banker along with 
specimens of the authorised signatures. 
(See Companies.) 

In entering into a contract with anyone 
purporting to act on behalf of a limited 
liability company it is essential to ascertain 
that the official has the requisite authority. 
In Kreditbank Cassel v. Schenkers' Ltd., 
where bills were drawn by an official of the 
defendants, without authority, it was held 
that, in the absence of evidence that he had 
ostensible authority to draw bills on behalf 
of the company, the plaintiffs (who had 
discounted the bills) were not entitled to 
assume that he had such authority. (See the 
case under Companies.) 

On the death of the principal, any author- 
ity given to an agent to sign cheques is 
cancelled The death of an agent does not 
prevent a banker paying a cheque signed 
by the agent on the account of his prin- 
cipal, and presented for payment after the 
agent’s death. The authority is also deter- 
mined by the bankruptcy or insanity of the 
principal. 

The board of directors, council, or other 
governing body of a corporation aggregate 
may by resolution appoint an agent, either 
generally or in any particular case, to execute 
on behalf of the corporation any agreement 
or other instrument not under seal in relation 
to any matter within the powers of the 
corporation. (Law of Property Act, 1925, 
Section 74 (2) ) 

The following cases show how necessary 
it is that an agent should, in order to avoid 
all risk, sign in such a manner that there 
may be no question that he does so merely 
as an agent — 

In Chapman v. Smethurst, [1909] 1 K.B. 
73, an action was brought on a promissory 
note: “Six months after demand I pro- 
mise to pay to Mrs. M. Chapman the sum 
of for value received, together with 6 
per cent interest per annum. J. H. Smeth- 
urst’s Laundry and Dye Works (Limited), 
J. H. Smethurst, Managing Director.” The 
words “J. H. Smethurst's Laundry and 
Dye Works (Limited)” and “Managing 
Director” were placed on the note by 
means of a rubber stamp. Mr. Justice 
Channell held that the defendant was per- 
sonally liable on the promissory note, 
because he had not added any words to show 
that he signed merely as the agent of th^ 
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company. On appeal, however, it was held 
that the company could be sued on the 
note. 

In Landes v. Marcus <&- Davids (1909), 
25 T.L R 478, a cheque was signed by 
the defendants (directors of Marcus & Co., 
Limited), in favour of the plaintiff, in the 
following way; “B. Marcus, Director.” 
"S. H. Davids, Director.” The space for 
the secretary’s signature was left blank. 
The name of the company was printed only 
at the top of the cheque. Although the 
directors added words to show their repre- 
sentative capacity, it was held that, in 
sigmng the cheques, they did not indicate 
that they did so on behalf of the company, 
and that they were personally liable on the 
cheque. (See the case of Elliott v. Bax- 
Ironside under Indorsement.) 

An agent cannot borrow money on behalf 
of his principal unless authorised to do so; 
and if a banker, with knowledge of the 
extent to which an agent may borrow, 
permits him to exceed his authority, the 
principal will not be liable. (See further 
under Negotiable Instruments.) 

In Lloyd v. Grace, Smith, (S- Co. (1912), 
107 L.T. 531, where a fraud was committed 
by an agent for his own benefit, the House 
of Lords held that the principal is liable 
for the fraud of his agent acting within the 
scope of his authority. Lord Macnaghten, 
in the course of his judgment, said; “The 
only difference, in my opinion, between the 
case where the principal receives the benefit 
of the fraud, and the case where he does 
not, IS that in the latter case the principal 
is liable for the wrong done to the person 
defrauded by his agent acting within the 
scope of his agency; in the former case he 
is liable on that ground and also on the 
ground that by taking the benefit he has 
adopted the act of his agent.” (See Per 
Pro.) 

As to corrupt transactions with agents, 
see Prevention of Corruption Act. 

AGENT DE CHANGE. A licensed broker 
on the Paris Exchange. (See Coulisse.) 

AGIO. The difference in value between a 
metallic money and its nominal paper equiva- 
lent when the latter has depreciated. Also 
used to express the depreciation suffered by 
a gold coin through abrasion. 

AGREEMENT. By the Stamp Act, 1891, 
the regulations respecting the stamp duty on 
agreements are as follows — 

Agreement or Contract, accompanied 
with a deposit. 

See Mortgage, and Section 23 


below, and Section 86 under 
Mortgage. 

Agreement for a lease or tack, or 
for any letting. 

See Leasehold, and Section 
75. 

Agreement for sale of property. 

See Conveyance. 

Agreement or Contract made or £ s. d. 
entered into pursuant to the 
Highway Acts for or relating to 
the making, maintaining, or 
repairing of highways ... 0 0 6 

Agreement or any Memorandum 
of an Agreement, made in Eng- 
land or Ireland under hand only, 
or made in Scotland without any 
clause of registration, and not 
otherwise specifically charged 
with any duty, whether the 
same be only evidence of a 
contract, or obligatory upon the 
parties from its being a written 

instrument 0 0 6 

Exemptions. 

(1) Agreement or memoran- 
dum the matter whereof is 
not of the value of £5. 

(2) Agreement or memoran- 
dum for the hire of 
any labourer, artificer, 
manufacturer, or menial 
servant. 

(3) Agreement, letter, or 
memorandum made for 
or relating to the sale of 
any goods, wares, or mer- 
chandise. [But by the 
Finance Act, 1907, Sec- 
tion 7, any agreement for 
or relating to the supply 
of goods on hire, whereby 
the goods in considera- 
tion of periodical pay- 
ments will or may be- 
come the property of the 
person to whom they are 
supplied, shall be charged 
with stamp duty as an 
agreement, or, if under 
seal (or in Scotland with a 
clause of registration), as a 
deed, as the case requires.] 

(4) Agreement or memo- 
randum made between the 
master and mariners of 
any ship or vessel for 
wages on any voyage 
coastwise from port to 
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port in the United £ s d. 
Kingdom. 

(5) Agreement entered into 
between a landlord and 
tenant pursuant to sub- 
section SIX of Section 
eight or sub-section two of 
Section twenty of the Land 
Law (Ireland) Act, 1881. 

And see Sections 22 and 23, which are as 
follows — 

“ 22 The duty of sixpence upon an agree- 
ment may be denoted by an adhesive 
stamp, which is to be cancelled by the 
person by whom the agreement is first 
executed. 

“23. (1) Every instrument under hand only 
(not being a promissory note or bill 
of exchange) given upon the occasion 
of the deposit of any share warrant 
or stock ''<‘rtificate to bearer, or 
foreign or colonial share certificate, 
or any security for money transfer- 
able by delivery, by way of security 
for any loan, shall be deemed to be 
an agreement, and shall be charged 
with duty accordingly. 

“ (2) Every instrument under hand only 
(not being a promissory note or bill 
of exchange) making redeemable or 
qualifying a duly stamped transfer, 
intended as a security, of any regis- 
tered stock or marketable security, 
shall be deemed to be an agreement, 
and shall be charged with duty 
accordingly. 

“ (3) A release or discharge of any such 
instrument shall not be chargeable 
with any ad valorem duty.” 

An agreement under hand, chargeable with 
a duty of sixpence, if not stamped with an 
adhesive postage stamp (or stamps) at the 
time the document is signed, may be stamped 
with an impressed stamp within fourteen 
days from its date 

If an agreement is under seal it is charge- 
able with ad valorem mortgage duty. (See 
Mortgage and Section 86 (1) (d).) Instead 
of executing an agreement under seal, a 
company may (see Section 32, Companies 
Act, 1948, under Contracts) appoint an 
official to sign an agreement under hand 
(stamp 6 d.) on its behalf. When given to a 
bank, the bank should be supplied with a 
copy of the minute authorising the arrange- 
ment. 

When a company issues debentures to a 
bank as security, accompanied by an agree- 
ment under seal, as the debentures are 


stamped with ad valorem duty it is the prac- 
tice of the stamp office to stamp the agree- 
ment with a fixed duty of 10 s. provided that 
the date of the agreement is the same as, or 
is subsequent to, the date of the debentures. 
If the date of the agreement is prior to the 
date of the debentures the agreement must 
be stamped 5s. per cent. 

AGRICULTURE ACT, 1947 . An Act to 
provide for guaranteed prices and assured 
markets, and to secure good estate manage- 
ment and good husbandry. The Minister of 
Agriculture and Fisheries is empowered to 
acquire land by agreement or otherwise, 
and the Agricultural Land Commission is 
set up to manage such land and to advise 
the Minister generally in respect of agri- 
cultural land. 

AGRICULTURAL BANK. (See Credit 
Banks.) 

AGRICULTURAL CREDIT SOCIETY. 

(See Credit Banks.) 

AGRICULTURAL CREDITS ACT, 1928 . 

This Act was passed on 3rd August, 1928, and 
came into force on 1st October, 1928. It does 
not apply to Scotland or Northern Ireland. 

Part I provides for the formation of an 
Agricultural Mortgage Corporation (which 
was registered at Somerset House in Novem- 
ber, 1928), to be assisted out of public funds, 
for the purpose of making long-term loans 
on mortgages of agricultural land. 

Part II deals with agricultural short-term 
credits, and the followmg are the main 
provisions — 

A farmer may create in favour of a bank 
a charge, called an agricultural charge, on 
“the farming stock and other agricultural 
assets belonging to him as security for sums 
advanced, or to be advanced, to him, or 
paid or to be paid on his behalf under any 
guarantee by the bank and interest, com- 
mission and charges thereon.” 

This agricultural charge may be — 

A fixed charge upon the farming stock 
and other agricultural assets belonging to 
the farmer at the date of the charge as 
may be specified in the charge (including 
in the case of live stock any progeny bom 
after the date of the charge, and any agri- 
cultural plant substituted for the plant 
specified in the charge) ; or 

A floating charge upon the farming stock 
and other agricultural assets from time to 
time belonging to the farmer ; or 
Both a fixed and a floating charge. 

The sum secured may be either a specified 
amount, or a fluctuating amount advanced 
on current account. 
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For the purposes of the Act — 

“Farmer” means any person who, as 
tenant or owner of an agricultural holding, 
cultivates it for profit. 

“Farming stock” means crops or horti- 
cultural produce, whether growing or 
severed from the land, and after severance 
whether subjected to any treatment or 
process of manufacture or not ; live stock, 
including poultry and bees, and the pro- 
duce and progeny thereof ; any other agri- 
cultural or horticultural produce whether 
subjected to any treatment or process of 
manufacture or not ; seeds and manures , 
agricultural vehicles, machinery, and other 
plant, agricultural tenant’s fixtures and 
other agricultural fixtures which a tenant 
IS by law authorised to remove. 

A fixed charge confers on the bank a right, 
upon the happening of any event specified 
in the charge as being an event authorising 
the seizure of the property, to take possession 
of the property and, after an interval of five 
clear days, to sell the property 

A fixed charge imposes on the farmer an 
obligation to pay to the bank the proceeds 
of a sale of any of the property or money 
received m respect of “other agricultural 
assets” comprised in the charge, except as 
the charge otherwise provides or the bank 
otherwise allows , also an obligation to pay 
to the bank any money received under any 
policy of insurance, or by way of compensa- 
tion in respect of any of the property com- 
prised in the charge, except as the bank other- 
wise allows or the charge otherwise provides 
A floating charge shall have the like effect 
as if the charge had been created by a 
debenture issued by a company. Provided 
that — 

(а) The charge shall become a fixed charge 
upon the property comprised m the charge 
as existing at the date of its becoming a 
fixed charge — 

(1) Upon a receiving order being made 
against the farmer ; 

(2) Upon the death of the farmer ; 

(3) Upon the dissolution of a partner- 
ship (if partnership property) ; 

(4) Upon notice in writing to that effect 
being given by the bank on the happening 
of any event which, by virtue of the charge, 
confers on the bank the right to give such 
notice. 

(б) The farmer, whilst the charge remains 
a floating charge, shall be subject to the same 
obligation as in the case of a fixed charge to 
I>ay to the bank the proceeds of sale, etc., 
received by him : 


Provided that it shall not be necessary for 
the farmer to comply with such obligation 
if and so far as the amount so received is 
expended by him in the purchase of farming 
stock which on purchase becomes subject to 
the charge. 

An agricultural charge shall not be deemed 
to be a bill of sale within the meaning of the 
Bills of Sale Acts. 

An agricultural charge shall be no protec- 
tion in respect of property in the charge 
which, but for the charge, would have been 
liable to distress for rent, taxes or rates 

An instrument creating an agricultural 
charge is exempt from stamp duty 

Eveiy'^ agricultural charge must be regis- 
tered at the Land Registry within seven 
clear days after execution, otherwise it shall 
be void against any person other than the 
farmer. Such registration constitutes notice 
of the charge to all persons. Before taking 
an agricultural charge the result of an official 
search of the register should be obtained, to 
ascertain whether or no any prior charge has 
been registered. It is not lawful to print or 
publish any list of such charges or of the 
names of the farmers who have created 
them, but confidential notification, by an 
association representative of a particular 
trade to its members trading in the district 
in which the property subject to such charge 
IS situate, of the creation of the charge shall 
not be deemed to be publication. 

If, with intent to defraud, a farmer who 
has created an agricultural charge fails to 
comply with his obligations to pay to the 
bank sums received by him from proceeds of 
sale, in respect of “other agricultural assets,” 
or under a policy of insurance or by way of 
compensation, or removes from his holding 
any property subject to the charge, he shall 
be liable on conviction on indictment to 
penal servitude for a term not exceeding 
three years. 

“Section 12. Until the first day of Jan- 
uary, nineteen hundred and thirty- 
one, the foregoing provisions of this 
Part of this Act shall be subject to 
the following modification — 

“Where a bank has before the 
passing of this Act made 
advances to a farmer, whether 
by means of an overdraft 
or otherwise, an agricultural 
charge created in favour of the 
bank shall be enforceable only 
in respect of moneys advanced 
in addition to and in excess of 
a sum equal to the amount of 
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such advances outstanding at 
the passing of this Act.” 

” Section 13. Any farmer being the tenant 
of an agricultural holding shall have 
the right to create an agricultural 
charge notwithstanding any provi- 
sion in his contract of tenancy to 
the contrary.” 

“Section 14. (1) A debenture issued by a 
society registered under the Indus- 
trial and Provident Societies Acts, 
1893 to 1928, creating in favour of a 
bank a floating charge on property 
which IS farming stock within the 
meaning of this Part of this Act, 
may be registered in like manner as 
an agricultural charge, and Section 
nine of this Act shall apply to such 
a charge in like manner as it applies 
to an agricultural charge, and the 
charge if so registered shall as 
respects such property be valid 
notwithstanding anything m the 
Bills of Sale Acts, 1878 and 1882, 
and shall not be deemed to be a bill 
of sale within the meaning of those 
Acts : 

“Provided that, where any such charge is 
so registered, notice thereof signed 
by the secretary of the society shall 
be sent to the central office estab- 
lished under the Friendly Societies 
Act, 1896, and registered there. 

“ (2) Any such debenture may create a 
floating charge on any farming 
stock the property in which is 
vested in the society.” 

AGRICULTURAL CREDITS (SCOTLAND) 
ACT, 1929. Part II of this Act applies to a 
society registered in Scotland under the 
Industrial and Provident Societies Acts, and 
having for its principal object the provision 
and sale of agricultural requisites to its 
members or the sale of agricultural produce 
purchased from its members. The society 
may create in favour of a bank an agricul- 
tural charge as security for sums advanced 
to it or paid on its behalf under any guar- 
antee by the bank. The property which may 
be affected by such a charge shall be the 
stocks of merchandise belonging to the 
society in pursuance of the objects which it 
has been formed to carry out. The sum 
secured may be either a specified amount or 
a fluctuating amount advanced on current 
account. Every agricultural charge shall 
be registered under this Act within seven 
clear days with the Assistant Registrar of 
Friendly Societies for Scotland. 


For Part I of the Act see Appendix on 
“Scottish Banking,” under Agricultural 
Credits (Scotland) Act, 1929. 

AGRICULTURAL MORTGAGE CORPOR- 
ATION, LIMITED. This Corporation was 
authorised by the Agricultural Credits Act, 
1928 {q.v.). The purpose of the Corporation 
is to grant long term loans — 

(1) Against mortgages of agricultural 
land, and 

(2) in respect of major improvements to 
agricultural land and buildings. 

Applications for loans must be made through 
any one of the banks which are shareholders 
of the Corporation 

ALLOCATUR. (Law Latin, it is allowed.) 
A certificate of allowance of costs, given by 
the taxing master at the termination of an 
action. When there is an order to tax 
costs in any proceedings, or when a judg- 
ment has been given in favour of one of the 
parties with costs, the allocatur must be 
obtained before the amount of the costs can 
be added to the judgment debt and an 
execution levied in respect of them. 

ALLONGE. (Fr., allonge, lengthened.) 
An allonge is a slip of paper attached to a 
bill of exchange for the purpose of receiving 
indorsements, when the back of the bill itself 
has become completely covered by the 
indorsements of the various parties through 
whose hands the bill has passed. In order 
to prevent an allonge being removed 
from one bill and attached to another, it 
IS the practice to write the first indorse- 
ment on the allonge over the junction of 
the two documents, so that it begins on the 
bill and ends on the allonge. In some 
countries a copy of the bill is used instead 
of an allonge. Section 32, s.s. 1 of the Bills 
of Exchange Act, 1882, provides that “an 
indorsement written on an allonge, or on 
a ‘copy’ of a bill issued or negotiated in 
a country where ‘copies' are recognised, 
is deemed to be written on the bill 
itself.” 

An allonge does not require to be stamped, 
as it is merely a continuation of a bill 
which is already stamped. (See Bill of 
Exchange.) 

ALLOTMENT. An applicant for shares 
which are being issued by a company gener- 
ally fills up a printed form of application 
supplied by the company, in which he re- 
quests that the shares he requires may be 
allotted to him. At the same time he either 
sends a cheque to the company for the 
deposit which is payable on application, or 
pays in the amount to the company’s 
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bankers. If his application is successful 
he wall, in due course, receive a letter of 
allotment stating the number of shares 
which have been allotted to him, and re- 
questing payment of the amount due per 
share upon allotment. (See Application 
FOR Shares.) 

An allotment of stock or bearer bonds is 
often payable by instalments. (See Instal- 
ment Allotment.) 

With regard to the allotment of share 
capital of a company, the Companies Act, 
1948, Section 47, provides as follows — 

“(1) No allotment shall be made of any 
share capital of a company offered 
to the public for subscription unless 
the amount stated in the prospectus 
as the minimum amount which, in 
the opinion of the directors, must be 
raised by the issue of share capital 
in order to provide for the matters 
specified in paragraph 4 of the 
Fourth Schedule to this Act has 
been subscribed, and the sum pay- 
able on apphcation for the amount 
so stated has been paid to and 
received by the company. 

For the purposes of this sub- 
section, a sum shall be deemed to 
have been paid to and received by 
the company if a cheque for that 
sum has been received in good faith 
by the company and the directors 
of the company have no reason for 
suspecting that the cheque will not 
be paid. 

"(2) The amount so stated in the pros- 
pectus shall be reckoned exclusively 
of any amount payable otherwise 
than in cash, and is in this Act 
referred to as the ‘minimum sub- 
scription.’ 

"(3) The amount payable on application 
on each share shall not be less than 
five per cent of the nominal amount 
of the share. 

“ (4) If the conditions aforesaid have not 
been complied with on the expira- 
tion of forty days after the first issue 
of the prospectus, all money re- 
ceived from applicants for shares 
shall be forthwith repaid to them 
without interest, and, if any such 
money is not so repaid within 
forty-eight days after the issue of 
the prospectus, the directors of the 
company shall be jointly and 
severally liable to repay that money 
with interest at the rate of five per 
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centum per annum from the expira- 
tion of the forty-eighth day : 

Provided that a director shall not 
be liable if he proves that the de- 
fault in the repayment of the money 
was not due to any misconduct or 
negligence on his part. 

“(5) Any condition requiring or binding 
any applicant for shares to waive 
compliance with any requirement of 
this Section shall be void. 

“ (6) This Section, except sub-section (3) 
thereof, shall not apply to any 
allotment of shares subsequent to 
the first allotment of shares offered 
to the public for subscription.” 

When a company limited by shares, or a 
company limited by guarantee and having a 
share capital, makes any allotment, the com- 
pany must, within one month thereafter, file 
with the registrar of companies a return of 
the allotments in accordance with Section 52 
of the Act. (See Companies, Letter of 
Allotment, Prospectus.) 

ALLOTMENT LETTER. (See Letter of 
Allotment.) 

ALLOTMENT NOTE. A note in an 
approved form signed by a seaman author- 
ising the master of the ship to pay his wages 
to a near relative, or to a savings bank. 
Previously the amount was limited to one- 
half of the wages, and the payment did not 
commence till the expiration of one month 
from the date of the agreement with the 
crew, the payments thereafter being at inter- 
vals of one month; but by the Merchant 
Shipping (Seamen’s Allotment) Act, 1911, it 
IS enacted that ‘‘by agreement with the 
master an allotment note may be granted to 
a seaman providing for — 

(a) payment of a greater sum than one- 

half of the wages , 

(b) payment at a period earlier than one 

month from the date of the agree- 
ment with the crew and at intervals 
more frequent than one month." 

If an officer or a man who had authorised 
the payment of part of his wages in the 
above manner were to leave the ship at a 
foreign port, having drawn all he was entitled 
to, the allotment note would, of course, be 
void. 

ALLOTTEE. The person to whom shares 
in a company are allotted in response to an 
application for shares. 

ALLOY. (From the French i hi, Latin 
ad legem, according to law.) 

Gold and silver in the pure state are too 
soft to be used for coins, and therefore they 
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are mixed with another metal, copper, 
called the alloy, in order to impart the 
requisite amount of hardness. 

The light yellow colour of certain Austra- 
lian sovereigns is due to the alloy being 
silver. 

The standard fineness of gold coins is 
eleven-twelfths fine gold, one-twelfth alloy 
(copper) . Silver coins contained thirty-seven- 
fortieths fine silver and three-fortieths alloy 
(copper), until the Coinage Act, 1920, when 
their content was changed to one-half fine 
silver, one-half alloy, the composition being 
500 parts silver, 400 parts copper, and 100 
parts nickel. The Coinage Act, 1946, replaced 
silver coins by cupro-nickel coins containing 
three-quarter copper and one-quarter nickel 
Bronze coins are a mixed metal composed of 
copper, tin, and zinc. (See Coinage.) 

ALTERATIONS. Where alterations are 
necessary in any of the books of a bank, 
they should be made carefully, the wrong 
entry being neatly ruled through, and the 
correct one written above or below it. 
Errors are not to be put right merely by the 
fresh figures being thickly written upon the 
top of the old ones. Some banks require 
that alterations in ledgers and other impor- 
tant books be made m red ink. If a ledger 
entry has been posted into a wrong account, 
it is customary, when rectifying the mistake, 
to quote the folio of the correct account. 

Bankers do not, as a rule, issue a deposit 
receipt, or draft, showing any alteration in 
an important part. Where a mistake has 
been made in drawing such a document, it 
IS considered desirable to have a fresh one 
written, rather than to issue one to the 
pubhc showing evidence of carelessness or 
inaccuracy. 

All material alterations in a bill must be 
initialed or signed by all the parties liable 
on the bill, and all alterations m a cheque 
must be confirmed by the drawer. It is 
not suf&cient, in the case of a limited com- 
pany's cheque, if a material alteration is 
initialed only by the secretary, unless, of 
course, the banker has authority to accept 
the signature of the secretary alone. 

Owing to the facihty with which many 
initials may be forged, it is recommended 
that material alterations should be con- 
firmed by full signatures and not merely by 
initials. 

With regard to alterations in a bill of 
exchange. Section 64 of the Bills of Exchange 
Act, 1^2, enacts — 

“(1) Where a bill or acceptance is 
materially altered without the 


assent of all parties liable on the 
bill, the bill is avoided except as 
against a party who has himself 
made, authorised, or assented to 
the alteration, and subsequent 
indorsers : 

“Provided that, 

“Where a bill has been materially altered, 
but the alteration is not apparent, 
and the bill is m the hands of a 
holder m due course, such holder 
may avail himself of the bill as if 
it had not been altered, and may 
enforce payment of it according to 
its original tenor. 

“(2) In particular the following altera- 
tions are material, namely, any 
alteration of the date, the sum 
payable, the time of pa)nnent, the 
place of payment, and, where a bill 
has been accepted generally, the 
addition of a place of payment 
without the acceptor’s assent.” 

By Section 78 — “A crossing authorised 
by this Act is a material part of the cheque ; 
it shall not be lawful for any person to 
obliterate or, except as authorised by this 
Act, to add to or alter the crossing.” 

The alterations authorised by the Bills of 
Exchange Act, 1882, are — 

Any holder may convert a blank indorse- 
ment into a special indorsement (Section 
34, (4). 

Where a cheque is uncrossed, the holder 
may cross it generally or specially (Sec- 
tion 77). 

Where crossed generally, the holder may 
cross it specially (Section 77). 

Where crossed generally or specially, the 
holder may add the words “not negotiable” 
(Section 77). 

Where crossed specially, a banker to 
whom it is crossed may cross it specially 
to another banker for collection (Section 77). 

Where an uncrossed cheque, or a cheque 
crossed generally, is sent to a banker for 
collection, he may cross it specially to 
himself (Section 77). 

Where a bill payable at a fixed period 
after date is issued undated, or an accept- 
ance of a bill payable at a fixed period after 
sight is undated, any holder may insert the 
true date (Section 12). 

As to cancellation of a crossing, see 
Opening a Crossing. 

A cheque which is payable to “bearer” 
may be altered by the payee to “order,” but 
an alteration of a cheque from “order” to 
“bearer” must be initialed by all the 
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drawers, and of a bill by all parties liable 
thereon. In Aldous v. Cornwell (1868), 
L.R. 3 Q.B. 573, where no time of pay- 
ment was stated on a bill, it was held 
that the words “on demand’’ could be 
inserted. 

Various protections have been devised in 
order to prevent, or to make difficult, the 
fraudulent alteration of a cheque. Words 
such as “under one hundred pounds’’ or 
“not exceeding one hundred pounds’’ are 
often written across, or stamped upon, a 
cheque; or the cheque may be perforated 
with those words.* 

The body of a cheque may also be tinted, 
or printed over with words or a design to 
show more readily if an erasure takes place, 
and the paper may be made with a 
“fugitive” surface, that is, a paper which 
loses its surface if any attempt is made to 
rub out what is written thereon. Cheque 
paper is also specially prepared to prevent 
chemicals being used to effect an alteration 

As to the various points to be observed 
when drawing a cheque, see Drawing a 
Cheque. 

The following case illustrates the import- 
ance of seeing that any material alteration 
in a cheque is initialed by all the persons by 
whom the cheque is drawn. 

In the Kepihgalla Rubber Estates, Limited 
V. The National Bank of India, Limited, 
[1909] 2 K.B 1010, the plaintiffs had given 
the defendants a written authority to honour 
cheques drawn by two directors and the 
secretary. A cheque for ;^150 was altered 
from “order” to “bearer” and initialed by 
the secretary, and the initials of one of 


the directors were forged by means of a 
rubber stamp. The other director signed 
the cheque, but did not initial the altera- 
tion. Mr Justice Bray said: “With regard 
to the payment of the cheque for ;^150, 
where Mr. Lauder had not initialed the 
alteration from ‘order’ to ‘bearer,’ the 
accountants stated that it was usual for 
bankers to pay if two out of the three 
initialed the alteration It seemed to me, 
however, that they would do this at their 
own risk; if Mr. Lauder never initialed or 
authorised the alteration the payment of 
the cheque by the bank would not be 
authorised ” 

In Souchette, Ltd. v. London County 
Westminster &■ Parr’s Bank, Ltd. (1920), 
36 TLR 195, a cheque “Pay self or 
order” was signed for the Souchette Com- 
pany by two directors, Frank Matthews 
and another. The cheque went through 
Mr Matthews’s account and was forwarded 
by the defendant bank for collection. The 
cheque was returned and sent back to 
Mr. Matthews to be put in order When 
it came back for collection it was altered 
to read “Pay self, F. Matthews, or order ” 
The addition of the words “F. Matthews” 
was in that person’s writing and was not 
authenticated by the initials of the other 
signing director. Mr. Justice Greer in his 
judgment said that when the cheque came 
to the defendant bank if they thought 
about it at all they would have seen that it 
was an alteration of a cheque which was 
payable only to the order of the company 
itself, into a cheque payable to the order of 
F Matthews, one of the directors who had 


* The following ingenious device to prevent alterations in the amount of a cheque is 
printed at the left-hand side of a certain form of cheque. 


Not exceeding ;^10 




No London, 

To X & Y Bank, Ltd. 

Pay or order 

the Sum of Two hundred and Twenty Pounds 

»> ;^30 




;^130 




£220 

220 


• 

1 > ft ;^330 




.. .. ;^L300 




„ „ ;^2,300 




A300 




J. J3KUVVJN. 

;^10,000 





(See Limited Cheque.) 
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signed it, without apparently the concur- 
rence of the other director The defendant 
bank were negligent in cashing that cheque 
without making any inquiries to see whether 
or not the other bank or company were 
willing that the cheque should be placed to 
the credit of Mr Matthews’s account (Other 
points in tins case are referred to under 
Collecting Banker, Conversion ) 

In Young v Grote (1827), 4 Bing 253, 
the amount of a cheque drawn by the plain- 
tiff had been fraudulently increased after 
the cheque had been signed. An arbitrator 
found that the plaintiff had been negligent 
m causing his cheque to be handed to his 
clerk in such a state that he could, by the 
mere insertion of words, make it appear to 
be a cheque for the larger sum. It was 
held by the Court of Common Pleas that 
the defendants, the plaintiff’s bankers, were 
not liable for the loss sustained by the 
plaintiff. 

In London Joint Stock Bank, Ltd. v. 
Macmillan and Arthur, [1918] AC. 777, the 
respondents had a confidential clerk to 
whom was entrusted the duty of filling in 
cheques for signature The clerk presented 
to Mr Arthur for signature a bearer cheque 
for petty cash There were no words at all 
in the space left for words, and in the space 
for figures there appeared the figures 2-0-0. 
The clerk having obtained Mr. Arthur’s 
signature to the cheque in this condition, 
added the words “One hundred and twenty 
pounds’’ in the space left for words and 
the figures 1 and 0 on either side of the 
figure 2 [This was an appeal by the Bank 
to the House of Lords from an order of the 
Court of Appeal, [1917] 2KB 439, which 
affirmed a judgment of Sankey, J., [1917] 
1KB 363, who decided that Macmillan 
and Arthur were not guilty of any negligence 
which misled the bank.] 

The Lord Chancellor, in the course of his 
judgment, said: “The relation between 
banker and customer is that of debtor and 
creditor, with a superadded obligation on 
the part of the banker to honour the cus- 
tomer’s cheques if the account is in credit 
A cheque drawn by a customer is in point 
of law a mandate to the banker to pay the 
amount according to the tenor of the cheque. 
It is beyond dispute that the customer is 
bound to exercise reasonable care in drawing 
the cheque to prevent the banker being 
misled. If he draws the cheque in a manner 
which facilitates fraud, he is guilty of a 
breach of duty as between himself and the 
banker, and he will be responsible to the 


banker for any loss sustained by the banker 
as a natural and direct consequence of this 
breach of duty.’’ “The question whether 
there was negligence as between banker and 
customer is a question of fact in each par- 
ticular case, and can be decided only on a 
view of the cheque as issued by the drawer, 
with the help of any evidence available as 
to the course of dealings between the parties 
or otherwise.’’ “If Young v. Grote is right, 
the judgment now appealed from is wrong. 
In my opinion, the decision in Young v. 
Grote IS sound in principle and supported 
by a great preponderance of authority, and 
must be treated as good law.’’ “In the 
present case, the customer neglected all 
precautions He signed the cheque, leaving 
blank the space where the amount should 
have been stated in words, and, where it 
should have been stated in figures, there 
was only the figure ‘2’ with blank spaces 
on either side of it. In my judgment, there 
was a clear breach of the duty which the 
customer owed to the banker.’’ “No one 
can be certain of preventing forgery, but it 
IS a very simple thing in drawing a cheque 
to take reasonable and ordinary precautions 
against forgery If, owing to the neglect of 
such precautions, it is put into the power 
of any dishonest person to increase the 
amount by forgery, the customer must bear 
the loss as between himself and the banker. 
But, further, it is well settled law that if a 
customer signs a cheque in blank and leaves 
it to a clerk or other person to fill it up, he 
is bound by the instrument as filled up by 
the agent ’’ “For all practical purposes, the 
cheque was in blank, as the figure ‘ 2 ’ in its 
isolated position afforded no security what- 
ever against a fraudulent increase.’’ “For 
these reasons I think that judgment should 
be entered for the bank.’’ 

Viscount Haldane, in the course of his 
judgment, said: “The obligation of the 
customer to avoid negligence was, I think, 
well expressed by Kennedy, J., in Lewes 
Sanitary Steam Laundry Co. v. Barclay 
(1906), 95 L.T. 444, when that very accom- 
plished judge defined it as including ' a duty 
to be careful not to facilitate any fraud which, 
when it has been perpetrated, is seen to 
have in fact flowed in natural and uninter- 
rupted sequence from the negligent act.' 
The limitation of the liability to that which 
flows directly from the act established as 
negligent was obviously introduced by 
Kennedy, J., because of what has been 
repeatedly laid down in the decided cases 
as essential, that the negligence should be 
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of such a kind that the loss has resulted 
from it and not from some intervemng cause, 
which, although it was able to produce 
its effect because of what the customer 
had previously done or omitted to do, was 
not itself brought into existence as the 
immediate and natural outcome of his action. 
Thus a man may be imprudent in leaving 
his cheque book and pass-book in the hands 
of his clerk, who is thereby enabled to forge 
a cheque. But he is not liable for this 
reason, that the direct and real cause of the 
loss is the intervention of an act of wicked- 
ness on the part of the clerk which the law 
does not call on him to anticipate in the 
absence of obvious ground for suspicion.” 
Viscount Haldane held that it was immedi- 
ately due to the action of the respondents, 
and not to any other cause, that the clerk 
was able to make additions to the cheque; 
and “I am of opinion that in putting as 
much as they did within his power, they 
took the nsk of failure in the discharge of 
their duty to the bank of which they were 
customers. It follows that they cannot now 
recover the amount of a loss which was due 
to their own negligence.” 

In Adelpht Bank v. Edwards (1882), 26 
Sol. J. 360, where the amount of a bill had 
been fraudulently altered by a holder, 
spaces having been left in drawing the bill, 
which enabled this to be done. Lord Justice 
Baggallay said : “It seems to me impossible 
to say that there was any duty on the part 
of the acceptor of the bill towards the party 
who might subsequently become the holder 
of the bill so to criticise, and so to exanune 
the bill before he signed, as to put it out 
of the possibility of any additional words 
being afterwards inserted in it.” The case 
was cited with approval in the case of Schol- 
field V. Earl of Londeshorough (1896), 75 L.T. 
254 ; A.C. 514, where it was held that the 
acceptor of a bill of exchange is not under 
a duty to take precautions against fraudu- 
lent alterations in the bill after acceptance. 
In referring to this case (in London JotrU 
Stock Bank, Ltd. v. Macmillan and Arthur), 
the Lord Chancellor said: “The decision 
of the House of Lords in the Scholfield case 
proceeded on the ground that the duty 
which Young v. Groie affirmed to exist as 
between banker and customer had no rela- 
tion to any supposed duty on the part of 
the acceptor of a bill of exchange to those 
into whose possession the bill might pass. The 
decision of the House of Lords does not in- 
fringe upon the authority of Young v. Grote. 
On the contrary, I think it recognises it.” 


If a customer has not been negligent in 
drawing a cheque and the amount has been 
fraudulently increased, the loss will fall upon 
the banker who has paid the cheque. 

Where a solicitor prepared a cheque for the 
signatures of trustees, making it payable 
to ‘‘John Prust & Co.,” and after receiving 
the cheque duly signed, added to the payee's 
name ‘‘per Cumberbirch & Potts,” it was 
held that this unauthorised addition was a 
material alteration voiding the cheque. The 
signing of the cheque by the trustees with a 
space after the payee's name was not negli- 
gence and the drawee bank was liable. 
{Shngshy and Others v. District Bank, Ltd., 
[1932] 1 K.B. 544.) 

Material alterations in a deed should be 
initialed by the parties signing the deed, 
and they should be specifically referred to 
in the attestation clause. 

(See also Material Alteration.) 

ALTERNATE DIRECTORS. If the articles 
of association of a company permit, a 
director can nominate an alternate or sub- 
stitute director, who can act when his prin- 
cipal is absent, but his acts done within the 
scope of his authority are binding on the 
company. Unless provided by the articles, 
an alternate director cannot look to the 
company for his fees, which are the responsi- 
bihty of his principal. 

Particulars of alternate directors must be 
included in the annual return to Bush House. 

ALTERNATIVE DRAWEE. An order 
addressed to two drawees in the alternative, 
or to two or more drawees in succession, is 
not a bill of exchange. (See Drawee.) 

ALTERNATIVE PAYEE. A bill of ex- 
change may be made payable in the alterna- 
tive to one of two, or one or some of several 
payees. (See Payee.) 

AMALGAMATIONS. (See Bank Amal- 
gamations.) 

See provisions of the Companies Act, 1948 
(Section 209), regarding amalgamations 
under Arrangement with Creditors. 

AMERICAN SHARE CERTIFICATES. 
One type of these certificates partakes of 
the nature of a registered holding and also 
of a bearer security. On the face is given the 
name of the registered holder of the shares 
and on the back is supplied a blank form of 
transfer, which, when signed by the regis- 
tered holder, makes the certificate trans- 
ferable by delivery like a bearer bond. The 
registered holder, however, is the person to 
whom the company sends the dividends, 
and the owner of the certificate (unless he 
gets registered himself) must apply to him 
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for the dividend, producing the certificate to 
show that he is entitled to it. If, as is often 
the case, the registered holder is a well- 
known London firm, the application for the 
dividend may be easily made, but if the 
registered holder is not well known there 
may be considerable trouble in finding him. 
In some cases a commission is charged by 
the registered holder for receiving and pay- 
ing over the dividend to the owner of the 
certificate. A note of the payment of each 
dividend is stamped on the back of the 
certificate (See Marking Names.) 

These certificates differ from a beaxer bond, 
in that a bearer bond is a “ negotiable instru- 
ment,” which a certificate of this description 
IS not, and therefore they do not give to the 
owner any better title than the previous owner 
had In practice, however, they pass from one 
person to another by mere delivery. 

Trouble may arise to the unregistered 
owner owing to the death of the registered 
private holder, or to the company requiring 
verification of the transferor’s signature 
on the form of transfer. It is also possible 
for a charge to be registered on the com- 
pany’s books against the shares. To avoid 
trouble, a purchaser should have the shares 
registered in his own name. Owing to the 
fact that "American” shares m the names 
of limited liability companies, corporations, 
societies, or institutions constitute bad 
delivery, the Stock Exchange Committee 
made a rule in January, 1931, as follows — 

“ The Committee for General Purposes have 
ruled that ‘American’ shares in the names 
of limited liability companies, corporations, 
societies, or institutions will be a bad deliv- 
ery after Friday, 6th March, unless each 
certificate is stamped with the signed 
guarantee of the limited liability company, 
corporation, society, or institution in whose 
name the shares are registered, to the effect 
that all necessary papers have been filed 
with the registrar and/or transfer agent to 
ensure transfer.” 

This rule makes the companies or cor- 
porations responsible for delivering to a 
buyer shares which will be accepted as good 
delivery in New York and/or Montreal. 

When the certificates are lodged as 
security the bank’s usual memorandum of 
deposit should be signed by the customer. 

When such certificates are purchased or 
taken as security, they should be indorsed 
by the registered holder, otherwise, in the 
event of his death, there would be consider- 
able delay and expense in sending proof of 
death to America. 


If the indorsement on a certificate should 
prove to be a forgery, the banker holding 
it would not have any title to the shares. 
It IS therefore necessary, when taking 
such certificates, to inquire as to the genuine- 
ness of the indorsements, particularly when 
the name of the registered holder is not a 
well-known one. Brokers often guarantee 
the mdorsements of private persons when the 
shares are sold. 

The stamp duty on the certificates when 
negotiated m this country is threepence for 
each £25 

The following is the wording on a certifi- 
cate of this nature — 

"This certifies that John Brown is the 
owner of ten paid shares of the Capital 
Stock of the Company of one 

hundred dollars each, transferable only on 
the books of the company in person or by 
Attorney, and upon the surrender of this 
certificate. 

"This certificate shall not become valid 
until countersigned by the transfer agent 
and also by the registrar of transfers.” 

On the back there appears the following : 

"For value received have bar- 

gained, sold, assigned, and transferred, and 
by these presents do bargain, sell, assign, 
and transfer unto 
shares of the Capital Stock of the 
Company mentioned in the within certifi- 
cate, and do hereby constitute and 

appoint true and lawful Attorney, 

irrevocable, for and in 

name and stead, but to use to sell, 

assign, transfer, and set over all or any 
part of the said Stock, and for that purpose 
to make and execute all necessary acts of 
assignment and transfer, and one or more 
persons to substitute with like full power. 

"Dated 19 

"John Brown. 
"Signed and acknowledged 

in presence of 

"The witness must state his address and 
occupation. The Company reserves the 
right of requiring further identification of 
the transferor’s signature. 

"Notice . — ^The signature to this assign- 
ment must correspond with the name as 
written upon the face of the certificate, in 
every particular, without alteration or en- 
largement, or any change whatever.” (See 
Certificate of Subscription, Stock 
Trust Certificate.) 

AMORTISATION OR AMORTISEMENT. 
The redemption of loans or bonds by annual 
pa3rments from a sinking fund. The sinking 
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fund IS built up for the purpose of redeeming 
annually such an amount of bonds as are 
due to be paid off, along with the interest on 
outstanding bonds. 

An amortisation table is printed on certain 
bonds which are repayable in this manner, 
showing what amount is redeemable each 
year. 

AMOUNT OF BILL OR CHEQUE. The 

amount must be "a sum certain in money.” 
The amount is usually in words, in the body 
of a cheque, and, at the bottom left-hand 
corner, in figures In bills the figures are 
usually at the top left-hand corner. If the 
amount includes a halfpenny, the halfpenny 
is disregarded 

The Bills of Exchange Act, 1882, does not 
specifically say that the amount must be 
stated in words, and it would therefore appear 
that a banker could not legally refuse 
payment of a cheque where the sum was 
expressed in figures only, instead of in words 
and figures It is the practice, however, to 
return a cheque for completion when the 
amount is not in words. If the amount 
IS in words only, it is customary to pay 
the cheque. 

In drawing cheques, drafts, etc , the words 
of the amount should be written closely 
together, so as to prevent any possibility of 
an alteration, and the figures should be 
commenced close to the the space be- 
tween the pounds and the shillings bemg 
filled with a line. Plain, large and heavy 
figures help to prevent fraudulent alterations. 

If a cheque is drawn as "Ten six shillings 
and eight pence,” and the amount in figures 
clearly ^10 6s. 8d., it is not usual to return 
the cheque merely because the word 
“pounds” has been omitted, if it is 
apparently only a clerical error. 

With regard to the sum payable b^'^ a bill 
of exchange, see Section 9, Bills of Exchange 
Act, 1882, and the case of Cohn v. Boulken 
(under Bill of Exchange) where the prac- 
tice of bankers is referred to with respect to 
cheques drawn in England on an English 
bank in French currency. 

Where a bill in foreign currency is drawn 
out of but payable in the United Kingdom, 
see Section 72 (4), under Foreign Bill. 
(See Alterations, “Amounts Differ.”) 

“ AMOUNTS DIFFER.” If the amount 
in words on a cheque or bill differs from the 
amount in figures, the cheque or bill is usually 
returned unpaid by the banker, with the 
answer “amounts differ,” or some similar 
words. Some bankers, however, pay the 
less amount. 


In practice a banker rarely pays the 
amount in words if it is the larger amount, 
although by the Bills of Exchange Act, 1882, 
Section 9 (2), “where the sum payable 
IS expressed in words and also in figures, 
and there is a discrepancy between the two, 
the sum denoted by the words is the amount 
payable.” Most persons in dealing with 
cheques and bills look only at the figures 
and not at the words. Were a drawee to 
accept a bill on which the amount in figures 
is stated as ;^50, and he took that as the 
amount of the bill when accepting it, not 
noticing that the words stated the amount 
as “ Five hundred pounds,” no banker would 
be inclined to pay the amount in words, 
unless authorised by the acceptor to do so. 

“AND REDUCED.” Where the share 
capital of a company has been reduced, 
the court may, if it thinks proper so to do, 
direct that the words “and reduced” be 
added to the name of the company, after the 
word “limited,” until such date as the court 
may fix. The object of the words is to 
give notice to anyone who may be giving 
credit to the company on the strength of 
the capital stated m the memorandum of 
association. (See Reduction of Share 
Capital.) 

ANNUAL GENERAL MEETING. A general 
meeting of every company shall be held once 
at the least in every calendar year, and not 
more than fifteen months after the last pre- 
ceding general meeting. (See Section 131 of 
the Companies Act, 1948, under heading 
Meetings ) 

The usual business at the annual meeting 
of shareholders is: reading the notice con- 
vening the meeting, reading the auditor’s 
report, adopting the directors’ report and 
balance sheet, sanctioning a dividend, elect- 
ing directors in place of those retiring by 
rotation, and appointing the auditors. 

ANNUAL RETURN. By Section 21 of the 
Bank Charter Act, every banker in England 
and Wales must, on the 1st day of January in 
each year, or within fifteen days thereafter, 
make a return to the Commissioners of 
Stamps and Taxes (now Inland Revenue) of 
his name, residence, and occupation, or, in 
the case of a company or partnership, of the 
name, residence, and occupation of every 
member and also the name of the firm under 
which such banker or company carries on 
business. If a banker or company omits or re- 
fuses to make such return within the fifteen 
days mentioned, or shall wilfully make other 
than a true return, every one so offending 
shall forfeit the sum of £SQ. 
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By the same Section the Commissioners 
had to publish a copy of the return m certain 
newspapers, but, by Section 57 of 43 & 44 
Vict c. 20, it shall not be obligatory on 
the Commissioners to publish in any news- 
paper any return made to them by any 
banking company, which is duly registered 
under the provisions of 6 Geo IV, c. 42, 
7 Geo. IV, c 46, 7 Geo. IV, c. 67, and the 
Companies Acts or any of them 

The above return is not required from bank- 
ing companies registered under the Companies 
Acts, but in place of it an annual return must 
be sent to the registrar of companies 

The provisions of the Companies Act, 1948, 
with regard to the annual return are — 
Every company having a share capital 
shall once at least in every year send to the 
registrar of companies a return (called the 
“Annual Return”) of all persons, who, on 
the fourteenth day after the first ordinary 
general meeting in the year, are members 
of the company, and of all persons who have 
ceased to be members since the date of the 
last return. The return must state the names, 
addresses, and occupations of all the past 
and present members therein mentioned, 
and the number of shares held by each of 
the existing members at the date of the 
return, specifying shares transferred since 
the date of the last return and the dates of 
registration of the transfers, and must con- 
tain a summary specifying various particulars 
regarding the shares. A banking company 
must add to the return a statement of the 
several places where it carries on business. 

The return must be completed within 
fourteen days after the fourteenth day, 
above mentioned, and forwarded forthwith 
to the registrar. 

The return for the registrar must be writ- 
ten upon special forms for the purpose, and 
be impressed with a five-shilling fee stamp. 
(See Companies.) 

ANNUITANT. A person who is in the 
receipt of an annuity. 

ANNUITY. (From Latin annus, a year.) 
A sum of money paid yearly, or it may be 
by quarterly or half-yearly payments. A 
life annuity is payable only during a per- 
son’s life-time ; a perpetual annuity is pay- 
able in perpetuity. A deferred annuity is 
one which does not take effect till after a 
certain period, whereas an immediate annuity 
begins at once. A terminable annuity ceases 
at a certain fixed time, or at death. (See 
Terminable Annuity.) 

An annuity may be created by will, or 
during the life-time of the donor. Annuities 


may be purchased from the Government or 
an insurance office. A person who has no 
one dependent upon him sometimes sinks 
his capital in the purchase of an annuity, 
which will produce a better income than 
if he lent or invested the money. An 
annual payment received from land is a 
rent, not an annuity. 

Consols are really perpetual annuities, 
though it is customary to refer to Consols 
as stock, and to the half-yearly payments 
as dividends. 

Where annuities are paid direct to a bank 
for credit of the annuitant’s account, insur- 
ance companies often require a certificate 
from the bank, or some responsible person, 
that the annuitant is still alive. 

The following is a form of an insurance 
company’s annuity receipt — 

Insurance Company. 

Annuity Receipt Deposit { 

No. Annuity £ 

Received from this day of 

19 the sum of pounds, 

being the purchase money for an annuity 
of on the life of himself. 

Directors. 

, Secretary. 

By the Stamp Act, 1891 — 

Annuity, conveyance m consideration of. 

(See Conveyance, and Section 56 in 
the Act.) 

Purchase of. (See Conveyance, and 
Section 60 m the Act.) 

Creation of, by way of security. (See 
Mortgage, etc., and Section 87.) 

Instruments relating to, upon any other 
occasion. (See Bond, Covenant, 
etc.) 

ANSWERS. When a bill or cheque, for 
any reason, is returned unpaid, the answer 
given by the banker, as the reason of its 
return, must not be at variance with the 
actual fact. The answer is usually written 
upon the bill or cheque. There is no legal 
obligation to give a written answer on an 
unpaid cheque, but if presented under 
Clearing House Rules, it must bear a written 
reason for non-payment. There is a danger 
in not putting a written answer on a cheque 
presented over the counter, for a subsequent 
holder would not know of its dishonour. A 
banker might be held liable in damages if he 
returned a cheque marked " Refer to drawer ” 
when the correct answer should have been 
"Postdated,” or “Figures and words differ,” 
or some similar answer. 

It should be noted that a careless use of 
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an abbreviated answer may render a banker 
liable. In an action on a returned bill which 
had been marked “N.A.,” it was suggested 
that those letters meant “No assets” or 
“No account,” as well as “No advice,” 
which was the answer the banker intended 
to give. 

The Committee of the Bankers’ Clearing 
House, having observed that answers on 
unpaid cheques and bills are frequently 
indicated by initials which in some cases 
would convey little meamng to a bank’s 
customer and are not always intelligible to 
the collectmg bank, resolved that from 15th 
October, 1928, the general rule with regard 
to answers on returns be altered to read as 
follows — 

“No return can be received without an 
answer in writing on the return why pay- 
ment IS refused, such answer in every case 
to be wntten in words without abbreviation 
and not indicated by initials.” 

A banker is sometimes able to get a tech- 
nical mistake in a cheque corrected by the 
drawer, and where this can be conveniently 
done it is much better than returning the 
cheque. 

AA^ere there are not sufficient funds to 
meet a cheque, and there is also a technical 
irregularity in it, when returnmg the cheque, 
the answer given often refers only to the 
irregularity and not to the want of funds, 
particularly if it is expected that by the time 
the irregularity has been put right the banker 
will be in a position to pay it. 

The words “Will pay on banker’s con- 
firmation” are occasionally added to an 
answer, when the sole reason for the return 
of the cheque is a technical one, such as 
“Indorsement irregular.” If the drawer 
dies before the cheque arrives back, or the 
account changes so as not to admit of 
the cheque being debited, the banker is not 
liable, by reason of the words used, to pay 
the cheque. The words have reference only 
to the technical irregularity and not to the 
pa 3 anent of the amount. 

With regard to the answer to be given 
when a wire is received asking if a certain 
cheque will be paid, see "Advise Fate.” 

The following are some of the “answers” 
which are given on cheques and bills (the 
answer being generally written in ink on the 
left-hand top corner) — 

"Acceptor bankrupt.” 

"Acceptor dead.” (See Death of Ac- 
ceptor.) 

"Account attached.” (See Garnishee 
Order.) 


"Account closed” (more often "No 
account”). 

"Alteration in . . . requires drawer's con- 
firmation” 

“Amounts differ ” {q.v.). 

“Crossed to two bankers” [q.v.). 

“Date incomplete.” 

“Drawer bankrupt ” 

“Drawer dead ” (See Death of Drawer.) 

“Effects not cleared” [q.v.). 

“Incompletely signed” (or “Further sig- 
nature required”). 

“Indorsement irregular.” 

“Indorsement required ” 

“Indorsement requires confirmation.” 

“Insufficient funds.” 

“Insufficiently stamped.” 

“Irregularly drawn.” 

“Mutilated cheque” [q.v ). 

“No account” [q v.). 

“No advice” [q.v ). 

“No effects ” 

“No orders” [q.v ). 

‘Not provided for” [q v.). 

“Not Saturdays” [q v.). 

“Not sufficient” [q.v.) (also written 
“Not sufficient funds”) 

“Orders not to pay.” 

“ Out of date.” (See Stale Cheque ) 

“Postdated” [q.v ) 

“Present again” [q.v.). An insufficient 
answer in itself. 

“Refer to acceptor.” 

“Refer to drawer ” 

“Re-present.” (See Present Again.) 

"Requires banker’s crossing” [q.v). 

"Requires stamp of banker to whom 
crossed.” 

"Signature differs” (i.e. differs from the 
customer’s usual hand or method of signmg). 

"Stale.” (See Stale Cheque.) 

"Words and figures differ.” (See " Amounts 
Differ.”) 

ANTE-DATED. Ante-dating is placing 
a date on a document prior to that on which 
it is actually signed. "To ante-date a bill 
in order to defraud may amount to a for- 
gery.” (Chalmers.) 

A bill of exchange is not invalid by reason 
only that it is ante-dated (Section 13 (2), 
Bills of Exchange Act, 1882). The date of 
the stamp upon an ante-dated bill may 
therefore be subsequent to the date of 
the bill, and give the bill the appearance 
of not being m accordance with the Stamp 
Act, 1891, Section 37 (2):— "No bill of 
exchange shall be stamped with an im- 
pressed stamp after the execution thereof.” 
(See Date.) 
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APPLICATION FOR SHARES. A form 
of application for shares usually accom- 
panies a prospectus offering to the public 
for subscription or purchase shares in a 
company. 

A^^en the form is filled up by an applicant, 
it is dispatched, along with the sum payable 
on application, to the company or the 
company's bankers. If the application is 
successful, a letter of allotment (see Letter 
OF Allotment) is sent to the applicant in 
due course. 

The following is the standard application 
form as recommended by the Council of 
the Institute of Bankers — 

Application for shares with receipt form attached Size I3 in 
by 8i in., the receipt bemg exactly a quarter of the whole form 

Imperial Trust, Limited 


Share Capital £ 

Divided into Shares of £ each. 


Issue of Shares of 


No 


FORM OF APPLICATION 


To the Directors of the 

IMPERIAL TRUST, LIMITED. 

Gentlemen, 

Having paid to your Bankers the sum of 
£ being a deposit of per Share on 

Application for Shares of £ each in 

the above-named Company, I/we hereby 
request that you will allot to me/us that 
number of Shares, and I/we hereby agree to 
accept the same or any less number that you 
may allot to me/us upon the terms and con- 
ditions of the Prospectus (dated ) 

and Memorandum and Articles of Association 
of the Company, and I/we authorise you to 
place my /our name(s) on the Register of 
Members in respect of the Shares allotted 
to me/us. 

' Name {in full) 

To be written . Address {in full) 

distinctly. . , 

> Profession or Business 

A lady should state whether she is a Spinster, Wife or Widow. 

{Date) 19 . . . {Signature) 

This Form, when duly filled up as directed 
above, should be sent entire, with the 
necessary remittance, to the Company’s 


Bankers, the Bank of London Limited, 83, 
Lombard Street, London, E.C. 

Cheques should be made payable to 


BEARER and crossed 




If altered from “Order” to "Bearer” 
the alteration should he signed by the Drawer. 

The Applicant is particularly requested 
to write clearly, within the bordered space 
below, his or her name and the full address 
to which the receipt should be sent. For 
Joint Accounts the first name should be 
written within, and the other or others 
below the bordered space. 


Imperial Trust, Limited 


Application Receipt. 


Name of 
first or of 
Sole Ap- 
phcant. 



Jomt 
Appli- 
cants (if 
any) 
Names 
only. 


Received for account of 
the Impenal Trust, Limited, 
from the person(s) whose 
name(s) is/are written in the 
margin, the undermen- 
tioned amount, being a 
deposit of per share on 
Application for Shares in 
the above-mentioned Com- 
pany 

For BANK OF LONDON 
LIMITED 







Cashier 


£ ^9 • 

This l^eceipt, when re- 
turned by the Bankers, 
must be preserved by the 
Applicant to be exchanged 
in due course for the 
relative Share Certificate. 


(See Standard Forms.) 

APPLICATION FORMS. A general term 
signifying any form which is filled up and 
signed by a customer when making an 
application to a banker, e.g. an applica- 
tion form for a deposit receipt or for a 

APPLICATION MONEY. The sum sent 
to a company on application for shares. 
(See Application for Shares.) 

APPOINTMENT. By the Stamp Act, 
1891, the duty is — £ s. d. 

Appointment of a new trustee, 
and Appointment in execution 
of a power of any property, or of 
any use, share, or interest in any 
property, by any instrument not 
being a will . . . . 0 10 0 

And see ' Section 62, under 
heading Conveyance. 

APPRAISER. A person who appraises or 
values property, real or personal, for a fee. 
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The licence of an appraiser costs £2 per 
annum. 

APPROPRIATED STAMPS. Section 10 
of the Stamp Act, 1891, enacts — 

"(1) A stamp which by any word or 
words on the face of it is appropri- 
ated to any particular description of 
instrument is not to be used, or, 
if used, is not to be available, 
for an instrument of any other 
description. 

“ (2) An instrument falling under the 
particular description to which 
any stamp is so appropriated as 
aforesaid is not to be deemed duly 
stamped, unless it is stamped with 
the stamp so appropriated.” 

Appropriated stamps are used for — 

Bankruptcy, proof of debt. 

Brokers’ contract notes. 

The stamp in each case is adhesive. 

Foreign bills — that is, bills and promissory 
notes drawn or made out of the United 
Kingdom, except such bills as are payable 
on demand, at sight, or on presentation, or 
at not exceeding three days after date or 
sight, for which a postage stamp is the 
proper one to be used. On cheques drawn 
abroad, the ordinary impressed stamp is 
suflSicient. (See under Bill of Exchange ) 
Foreign bill stamps are adhesive. 

Inland bills and promissory notes drawn 
or made in the United Kingdom (except such 
bills as are payable on demand, at sight, or 
on presentation, or at not exceeding three 
days after date or sight, when a twopenny 
postage or impressed stamp may be used), 
and the appropriated stamps must be 
impressed. It is the practice of the Inland 
Revenue Department to regard the appro- 
priated bill or note stamps as applicable 
only to bills or notes chargeable with ad 
valorem duty. 

APPROPRIATION ACCOUNT. An ac- 
count which shows how net profits are 
appropriated. On the one side appears the 
total sum available for division, and on the 
other side the manner in which that sum is 
appropriated, for payment of dividend, 
transfers to reserve fund, etc. 

APPROPRIATION ACT. An Act passed 
annually, at the end of the session, to give 
statutory authority to the various payments 
out of the public money — ^the Consolidation 
Fund — as authorised during the session. 
The Schedules to the Act show how the 
sums granted are appropriated. 

APPROPRIATION OF GOODS. Upon 
a sale of unascertained or future goods is an 


act identifying goods specifically with the 
contract. 

APPROPRIATION OF PAYMENTS. If a 

customer pays in money for a particular 
purpose, the banker must apply it accord- 
ingly. For example, if an amount is paid 
in to meet a specified cheque or bill, it must 
be used for that purpose, but if the amount 
is paid in without any particular instructions 
being given, the banker may appropriate the 
money m reduction of the customer’s 
indebtedness. Where there is no special 
appropriation then, according to the rule in 
Clayton’s case, an amount paid to credit is 
held to be a payment of the earliest unpaid 
debit m the account, and it is the sum 
first paid in that is first drawn out. (See 
Clayton’s Case ) 

APPURTENANCES. Things or rights 
which appertain or belong to a property and 
which pass along with the property. 

ARBITRAGE. The purchase of foreign 
exchange bullion or securities in one centre 
for sale forthwith in another centre where 
higher prices are ruling In other words, the 
taking advantage of the difference in prices 
between two markets. (See also Arbitra- 
tion OF Exchange.) 

ARBITRATION. A matter which is in 
dispute IS often settled by means of arbitra- 
tion — that IS, the case is referred by the dis- 
puting parties to one or more persons, the 
arbitrators, who act as arbiters or judges, 
and upon whose decision the disputants agree 
to abide. The written decision of an arbi- 
trator IS called the award 

ARBITRATION OF EXCHANGE. (Fre- 
quently called Arbitrage ) The operation 
by which a merchant pays a debt in one 
country by means of a bill payable in 
another. The price of bills payable in 
different centres is taken into account, and 
if it is found that it is cheaper to settle a debt 
m, say, Paris, by means of a bill upon, say, 
Amsterdam or Berlin, than by a bill upon 
Pans, the merchant takes advantage of that 
fact and makes payment accordingly. 

Simple arbitration is where only one 
intermediate place is included in the trans- 
action; where there are several places it is 
called compound arbitration. 

Similar operations are conducted by 
bankers in order to make exchange profits. 
ARRANGEMENT WITH CREDITORS. 
ARRANGEMENT WITH MEMBERS. 
Where a person is unable to pay his debts he 
may (apart altogether from the Bankruptcy 
Acts) endeavour to make an arrangement 
with his creditors with respect to the money 
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he owes to them. A debtor usually offers — 

(1) To pay the creditors so much in the 
pound m full satisfaction of his debts to them 
(see Composition with Creditors) ; or 

(2) To transfer his property to a trustee 
to be realised and the proceeds divided 
amongst the creditors. (See Assignment 
FOR Benefit of Creditors.) 

If such an arrangement is made by deed 
or agreement, the deed of arrangement must 
be registered within seven days. (See Deed 
OF Arrangement ) 

In the case of a proposed arrangement 
between a company and its creditors, or 
between the company and its members, the 
Companies Act, 1948, Section 206, enacts — 

“ (1) Where a compromise or arrangement 
IS proposed between a company and 
its creditors or any class of them, 
or between the company and its 
members or any class of them, the 
court may, on the application m a 
summary way of the company or of 
any creditor or member of the com- 
pany or, in the case of a company 
being wound up, of the liquidator, 
order a meeting of the creditors or 
class of creditors, or of the members 
of the company or class of members, 
as the case may be, to be sum- 
moned in such manner as the court 
directs. 

" (2) If a majority m number representing 
three-fourths m value of the cre- 
ditors or class of creditors, or mem- 
bers or class of members, as the 
case may be, present and voting 
either in person or by proxy at the 
meeting, agree to any compromise 
or arrangement, the compromise or 
arrangement shall, if sanctioned by 
the court, be binding on all the 
creditors or the class of creditors, 
or on the members or class of mem- 
bers, as the case may be, and also on 
the company, or, m the case of a 
company m the course of being 
wound up, on the liquidator and 
contributories of the company.” 

The expression “company” means any 
company liable to be wound up under this 
Act, and the expression “arrangement” 
includes a re-organisation of the share capital 
by the consolidation of shares of different 
classes or by the division of shares into shares 
of different classes or by both those methods 
(s.s. (6).) An order under sub-section (2) 
shall have no effect until an office copy 
of the order has been delivered to the 


registrar of companies, and a copy of every 
such order shall be annexed to every copy 
of the memorandum of the company issued 
after the order has been made (s.s. (3)). 

The Companies Act, 1948, makes provi- 
sions for facilitating reconstruction and amal- 
gamation of companies. Where application 
is made to the Court for sanction of a com- 
promise or arrangement under Section 206 
and the Court is satisfied that the scheme 
IS for reconstruction or amalgamation, the 
Court may, either by an order sanctioning 
the compromise or arrangement, or by any 
subsequent order, make provision, amongst 
other things, for the transfer of the property 
and liabilities from the one company to the 
other company, the allotment and appropria- 
tion of shares and other interests, and the 
dissolution, without winding-up, of the trans- 
feror company. (Section 208 ) (See Winding 
Up — Winding Up Voluntarily.) 

ARREARS CERTIFICATE. Where the 
half-year’s interest on a debenture is not 
paid, or part only is paid, an arrears certifi- 
cate may be issued for the unpaid interest, 
stating that it will be payable out of the 
surplus profits for any subsequent half-year. 
(See Deferred Interest Certificate ) 

ARRESTMENT. A term in Scottish 
Law. (See Appendix on “ Scottish Banking ” 
under Arrestment.) The equivalent m 
England is attachment {q.v.). 

ARTICLES OF ASSOCIATION. The 
articles of association are the regulations 
or by-laws of a joint stock company by 
which its affairs are governed. 

The memorandum forms the boundary to 
the company’s powers, but within that boun- 
dary the company can make its own rules 
and regulations, and these are contained in 
the articles of association. The articles 
“accept the memorandum of association as 
the charter of incorporation of the company, 
and so accepting it the articles proceed to 
define the duties, the rights and the powers 
of the governing body as between themselves 
and the company at large, and the mode and 
form in which the business of the company 
is to be carried on, and the mode and form 
in which changes in the internal regulations 
of the company may from time to time be 
made.” (Ashbury Railway Carriage Co. 
V. Riche (1875), L.R. 7 H.L. 653.) 

Before dealing with a company a banker 
should be careful to make himself acquainted 
with the memorandum and articles of 
association of the company, and particularly 
as to the powers of the directors to borrow 
and to mortgage the company's property. 


4— (B.1535) 
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Every person dealing with a company is 
deemed to have notice of the contents of the 
memorandum and articles 

The following are the provisions contained 
m the Companies Act, 1948 — 

"6 There may, in the case of a company 
limited by shares, and there shall 
in the case of a company limited by 
guarantee or unlimited, be regis- 
tered with the memorandum articles 
of association signed by the sub- 
scribers to the memorandum and 
prescribing regulations for the com- 
pany 

‘‘7 (1) In the case of an unlimited com- 
pany, the articles must state the 
number of members with which the 
company proposes to be registered 
and, if the company has a share 
capital, the amount of share capital 
with which the company proposes 
to be registered 

(2) In the case of a company 
limited by guarantee, the articles 
must state the number of members 
with which the company proposes 
to be registered ” 

AppheaUon of Table A 
"8 (1) Articles of association may 
adopt all or any of the regulations 
contained m Table A 

(2) In the case of a company 
limited by shares and registered 
after the commencement of this Act, 
if articles are not registered, or, if 
articles are registered, in so far as 
the articles do not exclude or modify 
the regulations contained in Table 
A, those regulations shall, so far as 
applicable, be the regulations of 
the company in the same manner 
and to the same extent as if they 
were contained in duly registered 
articles " 

Printing, Stamp, and Signature of Articles 
“9 Articles must — 

(1) Be printed 

(2) Be divided into paragraphs 
numbered consecutively 

(3) Bear the same stamp as if they 
were contained in a deed 

(4) Be signed by each subscriber 
of the memorandum of association 
in the presence of at least one wit- 
ness who must attest the signature, 
and that attestation shall be suffi- 
cient in Scotland as well as in 
England ” 


Alteration of Articles by Special Resolution 
“10 (1) Subject to the provisions of this 
Act and to the conditions contained 
in its memorandum, a company may 
by special resolution alter or add to 
its articles 

(2) Any alteration or addition so 
made in the articles shall, subject 
to the provisions of this Act, be as 
valid as if originally contained there- 
in, and be subject in like manner to 
alteration by special resolution “ 
Table A, referred to in the above sections, 
contains regulations which may be adopted 
for a company’s articles of association, but 
in many companies special articles are pre- 
pared Articles of association deal with the 
following matteis share capital, hen on 
shares, calls on shares, transfer and trans- 
mission of shares, forfeiture of shares, con- 
version of shares into stock, alteration of 
capital, general meetings, proceedings at gen- 
eral meeting, votes of members, directors, 
powers and duties of directors, the seal, 
disqualifications of directors, rotation of 
directors, proceedings of directors, divi- 
dends and reserve, accounts, audit, notices 
The following sections set forth the 
general provisions of the Act with respect 
to the memorandum and articles — 

Effect of Memorandum and A rticles 
“20 (1) Subject to the provisions of this 
Act, the memorandum and articles 
shall, when registered, bind the com- 
pany and the members thereof to 
the same extent as if they respec- 
tively had been signed and sealed by 
each member, and contained cove- 
nants on the part of each member 
to observe all the provisions of the 
memorandum and of the articles 
(2) All money payable by any 
member to the company under the 
memorandum or articles shall be a 
debt due from him to the company, 
and in England be of the nature of 
a specialty debt “ 

Registration of Memorandum and Articles 
“12 The memorandum and the articles 
(if any) shall be delivered to the registrar of 
companies for England or the registrar of 
companies for Scotland, accordmg as the 
registered office of the company is stated by 
the memorandum to be situate in England 
or Scotland, and the registrar shall retain 
and register them “ 

Effect of Registration, 

“ 13 (1) On the registration of the 
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memorandum of a company, the 
registrar shall certify under his 
hand that the company is incor- 
porated, and in the case of a limited 
company that the company is 
limited 

(2) From the date of incorporation 
mentioned in the certificate of incor- 
poration, the subscribers of the 
memorandum together with such 
other persons as may from time to 
time become members of the com- 
pany, shall be a body corporate by 
the name contained in the memoran- 
dum, capable forthwith of exercis- 
ing all the functions of an incor- 
porated company, and having per- 
petual succession and a common 
seal, but with such liability on the 
part of the members to contribute 
to the assets of the company in the 
event of its being wound up as is 
mentioned in this Act " 
Conclusiveness of Certificate of Incorporation 
“15 (1) A certificate of incorporation 
given by the registrar in respect of 
any association shall be conclusive 
evidence that all the requirements 
of this Act in respect of regis- 
tration and of matters precedent 
and incidental thereto have been 
complied with, and that the associa- 
tion is a company authorised to 
be registered and duly registered 
under this Act 

(2) A statutory declaration by a 
solicitor of the Supreme Court, and 
in Scotland by an enrolled law 
agent, engaged m the formation of 
the company, or by a person named 
in the articles as a director or secre- 
tary of the company, of compliance 
with all or any of the said require- 
ments shall be produced to the 
registrar, and the registrar may 
accept such a declaration as sufii- 
cient evidence of compliance ” 

A company shall send to any member, at 
his request, a copy of the memorandum and 
articles, if any, on payment of one shilling or 
such less sum as the company may presenbe 
(Section 24 ) 

Where articles have been registered, a 
copy of every special resolution for the 
time being in force shall be embodied m or 
annexed to every copy of the articles issued 
after the parsing of the resolution (See 
Resolutions ) (See also Companies, Memo- 
randum OF Association, Table A ) 


[/ 

“ AS PER ADVICE “ These words, wl 
found upon a bill of exchange, imply tl 
the drawer has drawn the bill in accordai 
with a letter of advice 

ASSENT TO DEVISE (See Person 
Representatives ) 

ASSESSMENT OF INCOME TAX. 1 

income of a person liable to pay income f 
IS assessed by the Inspector of Taxes w 
determines the amount of tax which is ps 
able (See Income Tax ) The word "Asse 
ment” is used for the official value ol 
property or income for taxation purpos 
and also for the amount of the tax 
individual has to pay 

ASSETS The goods, property, and 
sources of all kinds, of a company or 
individual, which are available for 1 
payment of the debts or liabilities 
banker’s assets are his cash in hand 
with his London agents or at the Bank 
England, money at call and short noti 
mvestments in Government and otl 
securities, bills, advances to custome 
premises, etc (See Balance Sheet ) 
ASSIGNATION. (See Appendix on “ Sc 
tish Banking” under Assignation ) 
ASSIGNEE. The person to whom 
property or a right is assigned 

ASSIGNMENT. To assign a right or 
property is to transfer it, or make it over, 
another person 

As to the difference between “eissif 
ability” and “negotiability,” see Ne< 
TiABLE Instruments 

As to the stamp duty on an assignmt 
by way of security, see Mortgage, a 
upon a sale or otherwise, see Conveyani 
As to an assignment of a life policy, i 
Life Policy 

(See Debts, Assignment of ) 
ASSIGNMENT FOR BENEFIT ( 
CREDITORS. A person who is unable 
pay his debts may legally call his credit< 
together and offer to transfer his property 
a trustee, in order that it may be realis 
and the proceeds apportioned amongst 1 
creditors, according to the amount of th 
claims, in full discharge of what he is owi 
to them 

The deed assigning the property to 1 
trustee must be registered within seven da 
otherwise it is void (See Deed of Arranc 

MENT ) 

An assignment of the debtor’s proper 
for the benefit of his creditors, is an arran{ 
ment quite apart from proceedings un^ 
the Bankruptcy Acts 

Where a debtor assigns his property tc 
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trustee for the benefit of his creditors it is 
an act of bankruptcy (see Act of Bank- 
ruptcy), and a debtor may be adjudged a 
bankrupt upon a bankruptcy petition pre- 
sented within three months from the date 
of an act of bankruptcy (see Receiving 
Order). When such a petition is presented 
and the debtor is made bankrupt, the deed 
of assignment becomes void (See Bank- 
ruptcy, Composition with Creditors.) 

A banker is protected by Section 46 of 
the Bankruptcy Act, 1914, in paying over to 
a trustee under a deed of assignment any 
balance there may be in the debtor’s account. 
(See under Act of Bankruptcy.) 

An account opened by a trustee under a 
deed of assignment should be "in the name 
of the debtor’s estate.” Unless all the credi- 
tors have assented to the deed, withdrawals 
should only be permitted to meet expenses 
properly incurred by the trustee in perform- 
ing his duties, for if bankruptcy ensue 
within three months on the petition of any 
dissentient creditors (or witlun one month 
if notice has been given to them under 
Section 24, Deeds of Arrangement Act, 1914, 
quoted under Acts of Bankruptcy) the 
trustee in bankruptcy can claim all moneys 
paid into such account. (See Deed of 

ASSIGNMENT OF DEBTS. (See Debts, 
Assignment of.) 

ASSIGNMENT OF LIFE POLICY. (See 
Life Policy.) 

ASSIGNOR. The person by whom a 
property or a right is assigned. 

ASSOCIATION OF ENGLISH COUNTRY 
BANKERS. The Association was formed in 
1874 to keep a watch over all matters 
arising in Parliament or elsewhere affecting 
directly or indirectly the interests of the Eng- 
lish country banks, or any sect’on thereof. 
It ceased to exist in December, 1919, on 
the formation of the British Bankers’ 
Association. (See British Bankers' As- 
sociation.) 

ASSOCIATIONS. (See Societies.) 

ASSUMED NAME. Where a person trades 
in an assumed name, and signs cheques and 
bills in that name, it is customary for a 
banker to receive a written authority from 
him to honour cheques or bills when signed 
in the trade name. The authority is signed 
by the person in his real name and a specimen 
signature of the assumed name is given. 

The Bills of Exchange Act, 1882, permits 
a bill to be signed in an assumed name. By 
Section 23 — 

"(1) Where a person signs a bill in a 


trade or assumed name, he is liable 
thereon as if he had signed it in his 
own name.” 

A purchaser of a business often assumes, 
for a time at any rate, the name of the person 
who built up the connection. 

Every individual carrying on a business 
under a business name which does not con- 
sist of his true surname must be registered 
under the Registration of Business Names 
Act, 1916. (See Registration of Business 
Names ) 

ASSURANCE. Originally the word 
"assurance” appears to have been applied 
only to life assurance, and the word "in- 
surance” to fire insurance, but either word 
is now commonly used without regard to its 
original meaning (See Fidelity Guar- 
antee, Fire Insurance, Life Policy, 
Marine Insurance Policy, Policy of 
Insurance, Sinking Fund Assurance, 
Specie — Transmission of.) 

ATTACHMENT. Where a person has 
obtained a judgment for the recovery of 
money, he may, by application to the Court, 
obtain a garnishee order, which, when served 
upon a banker, will attach any money in the 
banker’s hands belonging to the person 
against whom judgment was given. (See 
Garnishee Order.) 

ATTESTATION. A formal witnessing of a 
signature. 

In the case of a will, the testator’s signa- 
ture must be made, or acknowledged, by the 
testator in the presence of two or more 
witnesses present at the same time, each of 
whom must attest or "witness” the will. 
There is no special form of attestation 
necessary, but the following is a common 
attestation clause — 

" Signed by the said , the testator, 

in the presence of us, both present at the 
same time, who in his presence and at his 
request and in the presence of each other 
have hereunto set our names as witnesses. 

" A.B. 

"C.D. 

The witnesses give their names, addresses, 
and descriptions. A legacy to a witness or 
to the wife of a witness is void. 

Where a signature is witnessed, as in the 
case of a transfer of shares, the form is 
usually — 

"Signed, sealed, and delivered by the 
above named in the presence of 

" Signature 
"Address 

" Occupation .” 

When a document is executed by a person 
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acting under a power of attorney, the form 
is — 

"Signed, sealed, and delivered by the 
above-named John Brown by his attorney 
John Jones in the presence of,” etc. 

A transferee should not witness a trans- 
feror’s signature. A minor is not a suitable 
witness. There is no legal objection to a wife 
witnessing her husband's signature, or a 
husband that of his wife, but many railway 
and other companies will not accept such 
witnesses 

A transfer of shares to the nominees of a 
bank should not be witnessed by one of the 
nominees. It should, however, be witnessed 
by some other bank official. (See Forged 
Transfer ) 

When a wife gives a security for her 
husband’s account her signature to the docu- 
ment of charge should be witnessed by her 
own solicitor. (See the remarks regarding 
undue influence under Guarantee and the 
article Undue Influence.) 

When a transfer is executed out of Great 
Britain the signature should be attested by 
H.M Consul or Vice-Consul, a clergyman, 
magistrate, notary public, or other person 
holding a public appointment. When a 
witness is a female, she must state whether 
she IS a spinster, wife or widow, and if a 
wife she should give her husband’s name, 
address, and occupation. 

As to the instructions of the Bank of 
England for attesting the signatures on a 
demand for registration of stock as stock 
transferable by deed, see under National 
Debt. 

Where any material alterations or inter- 
lineations have been made in a deed, they 
should be referred to m the attestation clause 
as having been made before execution of the 
document. 

In a document under hand, a witness often 
signs simply as: — "Witness, John Brown,” 
and gives his address and description. 

In Scotland, as for example where a cus- 
tomer signs a banker’s printed memorandum 
of deposit, known in Scotland as a Letter of 
Pledge, a clause, called the "testing clause,” 
in the following form is included before he 
signs — 

"In witness whereof these presents are 
subscribed by me the said at 

upon the day of one thousand 

nine hundred and before these witnesses 


of {description] and 
signatures of witnesses. 


of etc 
" Witness. 

" Witness." 


The testing clause m a Scotch deed usually 
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states the number of pages on which it is 
written, and mentions any important altera- 
tions or erasures which have been made in 
the document. 

Where a signature by "mark” is wit- 
nessed, the form is — 
his 

John X Brown, 
mark 

Witness, 

John Jones, 

Warwick Road, 

Carlisle, Builder. 

In banks it is customary for two persons 
to witness a "mark.” 

In the case of a deed which is executed 
by a "mark,” the words used are to the 
following effect — 

"Signed, sealed, and delivered by the 
above-named John Brown, he having signed 
by a mark in consequence of being unable to 
sign his name, m the presence of us, the deed 
having first been read over and explained 
to him when he appeared perfectly to under- 
stand the same.” 

Several signatures on a document may be 
witnessed by the same person. 

(See also Appendix on " Scottish Banking ” 
under Deeds — Execution of ) 

ATTESTED COPY. A copy which is 
certified by a witness to be an exact copy of 
the original document. (See Certified 
Copy.) 

The following is a specimen of the form of 
attestation at the foot of a copy of a docu- 
ment of several pages — 

"We have carefully examined this and the 
two foregoing sheets with the original docu- 
ment and attest it to be a true copy thereof. 
Dated this day of 

19 . . . 

i Clerks with Brown & Jones, 

\ Sohcitors, Carlisle.” 

For Stamp Duty, see Copy. 

ATTORNEY, LETTER AND POWER OF. 
(See Power of Attorney.) 

ATTORNEY, WARRANT OF. (See War- 
rant OF Attorney.) 

A'TTORNMENT. An attornment clause 
in a mortgage deed is where the mortgagor 
attorns or acknowledges himself the tenant 
of the mortgagee, at a rent usually of the 
same amount as the interest payable under 
the mortgage. By such a clause the relation- 
ship of landlord and tenant is created, and 
the mortgagee is thereby empowered to dis- 
train for rent, and in that way enforce pay- 
ment of the interest due on the debt. The 
rent must be a reasonable one, for if so 
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excessive that it could never have been 
intended to be paid, it may be regarded by 
the Courts as an attempt to give the lender a 
preference in case of the debtor’s bank- 
ruptcy. 

A bank’s mortgage may include a clause 
to the effect that the mortgagor thereby 
attorns tenant to the bank of such of the 
premises as are in his occupation at the 
yearly rent of a peppercorn, if demanded, 
provided that the bank at any time may 
enter into such premises and determine the 
tenancy thereby created without giving to the 
mortgagor any notice to quit, and that 
neither the tenancy created by the attorn- 
ment nor any receipt of rent shall constitute 
the bank mortgagees in possession or render 
them liable to account as such . (See Banker ’s 
Mortgage, Mortgage.) 

AUDIT. The examination, usually yearly 
or half-yearly, of books of account, by a 
person specially appointed, the auditor, for 
the purpose of ascertaining the correctness 
of the books. (See Auditors.) 

AUDITORS. The auditors of a company 
are appointed by the shareholders, and their 
particular function is to make an independent 
investigation of the company’s affairs and to 
report to the shareholders. 

The appomtment, powers, and duties of 
auditors are set forth in the following Sec- 
tions of the Companies Act, 1948 — 
Appointment and Remuneration of Auditors. 

“159. — (1) Every company shall at each 
annuod general meeting appoint an 
auditor or auditors to hold office 
from the conclusion of that, until 
the conclusion of the next, annual 
general meeting. 

“ (2) At any annual general meetmg a retir- 
ing auditor, however appointed, 
shall be reappomted without any 
resolution being passed unless — 
“(a) he is not qualified for re- 
appomtment; or 
“(6) a resolution has been passed 
at that meeting appomting 
somebody instead of him 
or providing expressly that 
he shall not be reappomted ; 
or 

“ (c) he has given the company 
notice in writing of his un- 
willingness to be reap- 
pomted: 

“Provided that where notice is 
given of an intended resolution to 
• appoint some person or persons in 
place of a retiring auditor, and by 


reason of the death, incapacity or 
disqualification of that person or 
of all those persons, as the case may 
be, the resolution cannot be pro- 
ceeded with, the retiring auditor 
shall not be automatically reap- 
pointed by virtue of this subsection. 

(3) Where at an annual general meetmg 

no auditors are appointed or re- 
appointed, the Board of Trade may 
ajipoint a person to fill the vacancy 

(4) The company shall, within one week 

of the Board's power under the last 
foregoing subsection becoming ex- 
ercisable, give them notice of that 
fact, and, if a company fails to give 
notice as required by this subsec- 
tion, the company and every officer 
of the company who is in default 
shall be liable to a default fine. 

(5) Subject as hereinafter provided, the 

first auditors of a company may be 
appointed by the directors at any 
time before the first annual general 
meeting, and auditors so appointed 
shall hold office until the conclusion 
of that meetmg : 

“Provided that — 

“ (a) the company may at a 
general meeting remove 
any such auditors and 
appoint in their place any 
other persons who have 
been nominated for ap- 
pointment by any mem- 
ber of the company and 
of whose nomination 
notice has been give to 
the members of the com- 
pany not less than four- 
teen days before the date 
of the meetmg ; and 
“ (b) if the directors fail to exer- 
cise their powers under 
this subsection, the com- 
pany in general meeting 
may appomt the first 
auditors, and thereupon 
the said powers of the 
directors shall cease. 

“(6) The directors may fill any casual 
vacancy in the office of auditor, 
but while any such vacancy con- 
tinues, the surviving or continuing 
auditor or auditors, if any, may act. 

“ (7) The remuneration of the auditors of 
a company — 

“(a) m the case of an auditor 
appomted by the directors 
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or by the Board of Trade, 
may be fixed by the direc- 
tors or by the Board, as 
the case may be ; 

“ (b) subject to the foregoing 
paragraph, shall be fixed 
by the company in gen- 
eral meeting or in such 
manner as the company 
m general meeting may 
determine. 

‘ For the purposes of this subsection, any 
sums paid by the company in 
respect of the auditors’ expenses 
shall be deemed to be included 
in the expre.ssion ‘remuneration.’ 

Provisions as to Resolutions Relating to 

Appointment and Removal of Auditors 

‘160. — (1) Special notice shall be re- 
quired for a resolution at a com- 
pany’s annual general meeting 
appointing as auditor a person 
other than a retiring auditor or 
providing expressly that a retiring 
auditor shall not be reappointed 

“ (2) On receipt of notice of such an in- 
tended resolution as aforesaid, the 
company shall forthwith send a 
copy thereof to the retiring auditor 
(if any). 

“ (3) Where notice is given of such an 
intended resolution as aforesaid 
and the retiring auditor makes 
with respect to the intended resolu- 
tion representations in writing to 
the company (not exceeding a 
reasonable length) and requests 
their notification to members of 
the company, the company shall, 
unless the representations are re- 
ceived by it too late for it to do so — 
“ (a) in any notice of the resolu- 
tion given to members of 
the company, state the 
fact of the representations 
havmg been made ; and 

“(6) send a copy of the repre- 
sentations to every mem- 
ber of the company to 
whom notice of the meet- 
ing is sent (whether before 
or after receipt of the 
representations by the 
company) ; 

and if a copy of the representations 
is not sent as aforesaid because 
received too late or because of the 


company’s default, the auditor 
may (without prejudice to his right 
to be heard orally) require that the 
representations shall be read out 
at the meeting ; 

“Provided that copies of the 
representations need not be sent 
out and the representations need 
not be read out at the meeting if, 
on the application either of the 
company or of any other person 
who claims to be aggrieved, the 
court IS satisfied that the rights 
conferred by this section are being 
abused to secure needless publicity 
for defamatory matter, and the 
court may order the company’s 
costs on an application under this 
section to be paid in whole or in 
part by the auditor, notwithstand- 
ing that he is not a party to the 
application, 

“ (4) The last foregoing subsection shall 
apply to a resolution to remove the 
first auditors by virtue of subsec- 
tion (5) of the last foregoing section 
as it applies in relation to a resolu- 
tion that a retiring auditor shall 
not be reappointed. 

Disqualifications for Appointment as Auditor. 

“ 161. — (1) A person shall not be qualified 
for appomtment as auditor of a 
company unless either — 

“ (a) he is a member of a body 
of accountants estabhshed in the 
United Kingdom and for the time 
bemg recognised for the purposes 
of this provision by the Board of 
Trade; or 

“(6) he is for the time being 
authorised by the Board of Trade 
to be so appointed either as having 
similar qualifications obtained out- 
side the United Kingdom or as 
having obtained adequate know- 
ledge and experience in the course 
of his employment by a member 
of a body of accountants recog- 
nised for the purposes of the fore- 
gomg paragraph or as having before 
the sixth day of August, nineteen 
hundred and forty-seven, practised 
in Great Britain as an accountant : 

“Provided that this subsection 
shall not apply in the case of a 
private company which at the time 
of the auditor’s appointment is an 
exempt private company. 
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“ (2) None of the following persons shall 
be qualified for appointment as 
auditor of a company — 

“ (a) an officer or servant of the 
company , 

“ {b) a person who is a partner 
of or m the employment of an 
officer or servant of the company , 

“(c) a body corporate : 

“Provided that paragraph (6) of 
this subsection shall not apply m 
the case of a private company 
which at the time of the auditor’s 
appointment is an exempt private 
company. 

“References m this subsection 
to an officer or servant shall be 
construed as not including refer- 
ences to an auditor. 

“ (3) A person shall also not be qualified 
for appointment as auditor of a 
company if he is, by virtue of the 
last foregoing subsection, disquali- 
fied for appointment as auditor of 
any other body corporate which is 
that company’s subsidiary or hold- 
ing company or a subsidiary of 
that company’s holdmg company, 
or would be so disquahfied if the 
body corporate were a company 

“(4) Notwithstandmg anything in the 
foregoing provisions of this section, 
a Scottish firm shall be quahfied 
for appointment as auditor of a 
company if, but only if, all the 
partners are qualified for appoint- 
ment as auditor thereof 

“(5) Any body corporate which acts as 
auditor of a company shall be liable 
to a fine not exceeding one hundred 
pounds. 

Auditors’ Report and Right of Access to 
Books, and to A ttend and he Heard at 
General Meetings. 

“ 162. — (1) The auditors shall make a 
report to the members on the 
accounts examined by them, and 
on every balance sheet, every profit 
and loss account and all group 
accounts laid before the company 
in general meeting durmg their 
tenure of office, and the report 
shall contain statements as to the 
matters mentioned in the Ninth 
Schedule to this Act. 

“(2). The auditors’ report shall be read 
before the company m general 
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meeting and shall be open to 
inspection by any member. 

‘(3) Every auditor of a company shall 
have a right of access at all times 
to the books and accounts and 
vouchers of the company, and shall 
be entitled to require from the 
officers of the company such in- 
formation and explanation as he 
thinks necessary for the perform- 
ance of the duties of the auditors 

'(4) The auditors of a company shall be 
entitled to attend any general 
meeting of the company and to 
receive all notices of and other 
communications relating to any 
general meeting which any mem- 
ber of the company is entitled to 
receive and to be heard at any 
general meeting which they attend 
on any part of the business of the 
meeting which concerns them as 
auditors 

Construction of References to Docu- 
ments Annexed to Accounts. 

‘163 References in this Act to a docu- 
ment annexed or required to be 
annexed to a company’s accounts 
or any of them shall not include 
the directors’ report or the auditors’ 
report : 

“Provided that any information 
which IS required by this Act to be 
given in accounts, and is thereby 
allowed to be given in a statement 
annexed, may be given in the 
directors’ report instead of in the 
accounts and, if any such informa- 
tion IS so given, the report shall be 
annexed to the accounts and this 
Act shall apply in relation thereto 
accordingly, except that the audi- 
tors shall report thereon only so 
far as it gives the said information.’’ 
AUTHORISED CAPITAL. The capital of a 
company as authorised by its memorandum of 
association. It is called also the “nominal’’ 
and “registered” capital. (See Capital.) 

AUTHORITIES. The authorities which 
bankers may receive from customers are in 
connection with many different matters. In 
all cases they should be in writing, and in 
many cases bankers have their own printed 
forms, which they prefer to be used. 

Authorities are given for a banker to pay, 
on certain dates, subscriptions to societies 
and clubs, premiums on policies, etc., also for 
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the periodical transfer of an amount from the 
account of the customer giving the authority 
to the credit of an account with another bank 
or of another customer in the same bank 
Such transfers are made m accordance with 
the instructions in the authority, whether 
weekly, monthly, quarterly, half-yearly, 
yearly, or on particular dates, or on par- 
ticular occasions, as, for instance, where an 
authority is given to transfer a specified 
amount from a No 1 account to a No. 2 
account when the balance on the latter 
account is almost exhausted. 

Bankers receive instructions to pay calls, 
to pay over certain sums in exchange for 
specified documents, and also to hand over 
documents in exchange for certain sums, and 
m each case the particular instructions con- 
tained in the authority must be carefully 
observed A record is made in a diary of 
all special payments, and in some offices a 
note may also with advantage be kept m the 
bill case under the correct date. Where sub- 
scriptions and other periodical payments are 
numerous, it is customary to keep a special 
book for the purpose, and detail under each 
day eveiything which is due to be paid on 
that day. (See Banker's Order.) 

Authorities are often given in connection 
with signing upon accounts. In each case 
particulars of the authority, and, if only for 
a fixed period, the date of its expiry, should 
be noted in the ledger against the account. 
It IS an advantage if these authorities are 
signed in the presence of a bank official. 
(See Joint Account, Mandate.) 

There are also authorities to give up to a 
third party articles left for safe custody (see 
Safe Custody) and to give up deeds, certi- 
ficates and other documents which are held 
as security for an overdraft or loan. When 
such authorities are acted upon, the person 
receiving the authorities should, of course, 
give a receipt for them. Where a customer 
authorises a banker to lend his securities to 
a solicitor, an undertaking should be taken 
from the solicitor to return the securities. 
(See Solicitor's Undertaking ) 

An authority in connection with one 
matter must not be taken to include another, 
e.g. an ordinary authority for signing upon 
an account does not empower the person in 
whose favour it is given to withdraw securi- 
ties or arrange an overdraft limit. 

For convenience of reference, it is a good 
plan to sort the authorities into alphabetical 
cases, or to enter particulars of them in books, 
duly indexed, each entry and authority 
being numbered. 


AVAL. French. An indorsement upon a 
foreign bill or promissory note by a person 
who signs as a surety. An "Aval” is a form 
of guarantee unknown to English law. The 
only equivalent is the provision in Section 
56 of the Bills of Exchange Act, 1882, which 
provides that where a person signs a bill 
otherwise than as drawer or acceptor, he 
thereby incurs the liabilities of an indorser 
to a holder in due course. 

AVERAGE. The average bank rate is 
ascertained as follows — 

3 % for 20 days, 3 X 20 = 60 

4 % for 60 days, 4 x 60 = 240 

2i% for 10 days, 2^ x 10 = 25 

2 % for 12 days, 2 x 12 = 24 


102 ) 349 


Average for that period = £3 8 5 

The average balance of an account is 
ascertained in the same way — 

Balance ;^2,500 for 20 days = 50,000 
;^1,800 for 62 days = 111,600 
;^450 for 18 days = 8,100 

;^3,260 for 81 days = 264,060 


181 ) 433,760 


Average balance for half-year = £2,396 

In this example it is supposed that the 
balance has varied only four times during 
the half-year 

AVERAGE (IN SHIPPING). The amount 
payable by the owner of a ship and by the 
owners of the cargo, in proportion to their 
individual interests, to make good any loss 
caused by throwing part of the cargo over- 
board or cutting away the masts or such 
like things, in order to prevent the loss of 
the ship and the rest of the cargo. (See 
General Average.) 

AVERAGE ADJUSTER. A person who 
settles or adjusts the amount to be paid by 
the owner of the ship and the owners of the 
cargo, in connection with any intentional 
losses which have been made for the safety 
of the ship or the cargo. (See General 

AVERAGE BOND. Where a ship has 
suffered an intentional loss of cargo m order 
to save the ship and the rest of the cargo, the 
master of the ship obtains from the con- 
signees of the goods, before delivery is made, 
a bond under which they agree to pay their 
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proportion of the general average as soon as 
the amount is ascertained. (See General 
Average.) 

AVERAGE CLAUSE. The clause m a 
marine insurance policy which may provide 
that certain articles are free from average, 
unless general, or the ship be stranded, and 
that other articles are free from average 
under, say, three per cent, unless general, 
or the ship be stranded, sunk, burnt, or on 
fire 

Under an average clause in a fire policy, 
in the event of a fire, the amount payable 
by the insurance company will be, if the 
property is only partially destroyed, and has 
not been insured up to the full value of the 
property, a proportioned amount of the 
damage, based upon the proportion which 
the amount insured bears to the full value 
of the property. Where a property, value 
1,000, IS insured for ;^500, and damage by 


fire occurs to the extent of ;^300, the amount 
which the company will pay will be ;^150 — 
that is, half the loss, because the property 
was insured for only half its value. It is 
not usual, however, in the case of insurance 
of an ordinary dwellmg-house to insert an 
average clause in an English fire policy. 
A perusal of the policy will show whether 
or not the clause is included. 

AVERAGING (STOCK EXCHANGE). A 
“bull" speculator on the Stock Exchange 
buys more of a certain stock he holds, when 
the price has fallen, so as to make the average 
price of the whole purchase less than the 
price paid for the original purchase; and a 
“bear" speculator, when the price rises 
against him, sells more of the stock so as to 
average the price. 

AWARD. The decision of an arbitrator 
upon any matter in dispute which has been 
referred to him by the disputants 
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BACKING A BILL. The indorsement of a 
bill or cheque by a party who is not the 
payee or indorsee, for the purpose of acting 
as surety for the drawer, payee or other 
party to the instrument. Such a “stiffen- 
ing” indorsement will make the person so 
signing liable on the bill although his indorse- 
ment was not necessary for its negotiation. 

If the bank is the holder of a bill or note 
payable to its own order, and requires the 
indorsement of an additional party to the 
bill for better security, such tlurd party is 
not liable as indorser to the bank. 

If the bank has indorsed the bill or note 
as payee before getting the “stiffening” 
indorsement, the bank is a pnor indorser 
to the third party, and the latter is only 
bound to reimburse subsequent indorsers. 
(Bills of Exchange Act, Section 55 (2) (a).) 
If, however, the bank gets the surety’s 
indorsement before indorsing the bill or note 
itself, it cannot claim to be a holder in due 
course, because it does not take the bill 
from the surety “complete and regular on 
the face of it,” in that its own indorsement 
as payee is lacking. 

Hence when a party becomes surety to 
the drawer of a bill payable to the latter’s 
own order or to the payee of a bill, it is 
necessary to have evidence additional to the 
surety’s indorsement, showing explicitly if 
such indorsement was made to secure the 
drawer or payee, or was merely for the benefit 
of subsequent holders. Such evidence should 
take the form of a separate letter acknow- 
ledging liability or a note written on the 
bill by the surety. An oral understanding 
IS insufficient, for, being a contract of surety- 
ship, such an engagement must, by the 
Statute of Frauds, be m writing. 

BACKWARDATION. Where a “bear” 
speculator on the Stock Exchange wished to 
continue his account, instead of delivering 
on the settlement day the securities which 
he had sold, he arranged with his broker to 
postpone delivery. In such a case the 
broker would borrow the stock and pay for 
it at the “making up ” price. If the demand 
for money by the “bulls” was greater than 
the demand for the stock in question by the 
“bears,” the “bear” would receive interest 
(called contango) from the “bull” for the 
money lent to the “bull” on the borrowed 
stock, but if the demand for the stock was 
so great that there was a scarcity of it, the 
“bear” might have to pay a “backwarda- 
tion” rate for the loan of the stock instead 
of the “bull” paymg interest for the loan 
of the money. This practice, abohshed on 


the outbreak of war m 1939 when dealings 
for cash took the place of fortnightly settle- 
ments, was not restored when the latter 
were resumed in January, 1947. (See Con- 
tango, Stock Exchange ) 

BAD AND DOUBTFUL DEBTS. A bad 
debt is one which is irrecoverable, and a 
doubtful debt is one the recovery of which, 
in whole or in part, is uncertain. As soon 
as a debt is ascertained to be altogether bad, 
a banker treats it as a loss and writes it 
off accordingly. With regard to a doubtful 
debt, a sum is at once set aside out of profits 
as a provision to meet the whole of the 
debt or such portion of it as, in the banker’s 
opinion, may ultimately prove to be bad. 
An account for this purpose is usually 
called “Provision for bad and doubtful 
debts.” 

BAIL BOND. A bond given by a banker 
on behalf of his customer in order to secure 
the release of the latter’s ship after it has 
been arrested as a consequence of a collision. 

BAILEE. The person to whom goods are 
entrusted for a specific purpose by another per- 
son called the bailor. (See Safe Custody.) 

BAILOR. The person who entrusts goods 
to another person (the bailee) for a specific 
purpose. (See Safe Custody.) 

BALANCE BOOK. A book in which 
balances of accounts are entered in order 
to prove their accuracy with the balance as 
shown in the general ledger. For example, 
the balance book for the current account 
ledgers contains the names of all the accounts, 
and the balances, debit or credit, are entered 
therein weekly, or at such intervals as may 
be required, the final difference between the 
debit and credit columns agreeing with the 
balance of the current account totals account 
in the general ledger. Small branches prove 
the current accounts all together, but in 
large branches it is convenient, and saves 
much time, to balance each ledger separately. 
(See Day Book.) 

Some banks prove the cunent account 
ledgers by taking out the totals of the debit 
columns and the totals of the credit columns 
and agreeing each summation with the 
corresponding summation of totals in the 
general ledger. 

The process of ascertaining if the final totals 
are correct is called “striking a balance.” 

BALANCE CERTIFICATE. When a portion 
of the shares represented by a certificate is 
sold, the shareholder receives a "balance 
certificate” for the shares remaining unsold. 

BALANCE SHEET. A balance sheet is a 
statement prepared so as to exhibit on the 
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one hand the liabilities of a company, or 
person, and, on the other hand, the assets or 
property available to meet the liabilities 
The liabilities are shown on the left-hand 
side, and the assets on the right-hand side 
As a balance sheet is simply a statement, 
it IS not headed "Dr ” and "Cr and the 
words "To” and "By” are not used, these 
terms being only used for an account 

A balance sheet must be so drawn up as 
to exhibit a truthful statement of the 
position The position should not be 
represented as being better than it actually 
IS, but the position may be better than is 
disclosed in the statement Lord Justice 
Buckley has said "The purpose of the 
balance sheet is primarily to show that the 
financial position of the company is at least 
as good as there stated, not to show that it 
IS not and may not be better ” 

The balance sheet of a company must 
be signed on behalf of the board by two 
directors, or, if there is only one, by that 
director, and the auditors’ report must be 
attached to the balance sheet, and must be 
read before the company in general meeting 
and shall be open to inspection by any 
shareholder (See Sections 155 and 156 of 
the Companies Act, 1948 ) 

Section 127 of that Act requires that the 
annual return to be filed with the registrar 
of companies must (except where the com- 
pany is an exempt private company) include 
a written cojiy, certified by a director or the 
manager or secretary of the company to be 
a true copy, of the last balance sheet which 
has been audited, together with a copy of 
the auditors’ report 

Under Section 148 the directors of every 
company shall once at least in every year 
lay before the company in general meeting 
a profit and loss account, also a balance 
sheet as at the date to which the profit and 
loss account is made up There shall be 
attached to every such balance sheet a report 
by the directors with respect to the com- 
pany’s afiairs, the amount which they recom- 
mend should be paid by way of dividend and 
the amount, if any, which they propose to 
carry to a reserve fund 

By the Companies Act, 1948, every balance 
sheet of a company shall contain a summary 
of the authorised share capital and of the 
issued share capital, its liabilities and its 
assets, together with such particulars as are 
necessary to disclose the general nature of 
the liabilities and the assets, and to dis- 
tinguish between the amounts of the fixed 
assets and of the floating assets, and shall 


state how the values of the fixed assets have 
been arrived at There shall be stated under 
separate headings, so far as not written off, 
the preliminary expenses and any expenses 
incurred in connection with any issue of 
share capital or debentures, and if it it is 
shown as a separate item in, or is otherwise 
ascertainable from, the books of the com- 
pany, the amount of the goodwill and of any 
patents and trade marks (Eighth Schedule ) 

Where any liability is secured on any 
assets of the company, the balance sheet 
shall include a statement that that liability 
IS so secured, but it shall not be necessary 
to specify the assets on which the liability 
is secured (Eighth Schedule ) 

Where any of the assets consist of shares 
in, or amounts owing from, a subsidiary com- 
pany, or where a company is indebted to a 
subsidiary company, the amounts shall be 
set out in the balance sheet separately from 
the other assets and liabilities (Eighth 
Schedule ) 

Every member and every debenture holder 
of a company — public or pnvate must be 
sent a copy of the company's balance sheet, 
profit and loss account and auditor's report 
not less than 21 days before the annual 
general meeting (Section 158) 

(See other sections under Directors ) 

In the case of a banking company regis- 
tered after August 15, 1879, the balance sheet 
must be signed by the secretary or manager, 
and where there are more than three directors 
of the company by at least three of those 
directors, and where there are not more than 
three directors by all the directors (Section 
155 (2)) 

Every limited banking company must, on 
the first Monday in February and the first 
Tuesday in August in every year, make a 
statement of its capital, liabilities and assets 
in a prescribed form, and display a copy in 
its registered office and in every branch 
or place of business (Section 433) (See 
Banking Company ) 

The auditors’ certificate and report on a 
bank’s balance sheet is usually in a form 
similar to the following — 

"We beg to report to the shareholders 
that we have examined the books and 
accounts of the X & Y Banking Company, 
Limited, at December 31, 19 , along with 

the securities representing the investments 
of the bank or held against loans, the bills 
discounted, the cheques on other banks %n 
transiiu, the money at call and short notice, 
and the cash balances at the head office 
and at several of the branch offices We 
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have obtained all the information and ex- 
planations which we have required, and, 
in our opinion, the foregoing balance sheet 
IS properly drawn up so as to exhibit a true 
and correct view of the state of the bank's 
affairs, according to the best of our informa- 
tion and the explanations given to us, and 
as shown by the books of the company ” 

In order to obtain a clear view of the 
position as shown by a balance sheet it is 
desirable to group the items under various 
headings On the liabilities side the items 
should be arranged in three gioups — 

(1) Liabilities to the shareholders (or 
proprietors) 

(2) Liabilities to the public 

(3) Liabilities such as reserve accounts 

On the assets side, the items should be 

arranged into four groups — 

(1) Fixed assets (Land, buildings, plant, 
machinery, etc ) 

(2) Circulating assets (Book debts, stocks 
in hand, work in progress, etc ) 

(3) Liquid assets (Cash in hand, bank 
balances, realisable securities, etc ) 

(4) Intangible assets (Preliminary ex- 
penses, debenture discount, goodwill, patent 
rights, etc ) 

It should be noted that items such as 
“reserve for depreciation,” on the liabilities 
side, are not direct liabilities either to the 
shareholders or to the public, and that 
intangible assets such as "preliminary ex- 
penses,” “debenture discount,'* are not 
eissets at all, but represent irrecoverable out- 
lay Such items, permissible in a company's 
balance sheet, should be wiped out from pro- 
fits as soon as possible Goodwill, another 
intangible asset, has a value only in connec- 
tion with a going concern The whole of the 
intangible assets should, therefore, be ex- 
cluded by a banker from a balance sheet which 
he is considering in view of an application 
for a loan 

It IS very desirable to compare a balance 
sheet with the statements for several previous 
years, and to note any important variations 
The trading account and profit and loss 
account should also be scrutinised 

In many balance sheets several items are 
often included in one amount, but it is 
important for a banker to ascertain what is 
the actual amount for each of the individual 
items, so that he may arrive at a proper 
understanding of the position 

In considering a customer's balance sheet, 
a banker should scrutinise each individual 
item, and not be satisfied merely by ascer- 
tammg the difference between the total of 


the assets and the total of the liabilities 
As to the liabilities, it may be taken for 
granted that the customer will have to meet 
all he has shown to the full extent, but there 
may be items on that side of the sheet which 
have been omitted or forgotten, and there 
may also be contingent liabilities, as, for 
example, in respect of any guarantees he 
may have given, which will not appeal on his 
balance sheet Such contingent liabilities 
should be revealed to the banker, as it is 
necessary that they be taken into account 
in obtaining a correct estimate of a person's 
position If bills have been discounted for 
the customer, his liability for any which 
may be dishonoured should not be over- 
looked The natural tendency is to minimise 
liabilities and to swell assets 

Ascertain whether the capital shown in the 
balance sheet of a private trader is his 
own or whether it has been borrowed and 
not disclosed 

It IS important to note whether the assets 
which are shown on a balance sheet aie of 
such a nature as to be readily realisable, or 
whether they are “tied up” and would be 
difficult to realise Do the circulating and 
liquid assets show a good margin in excess 
of the current liabilities to the public 
(excluding debentures and loans) ’ 

In considering the assets, the item “book 
debts ” calls for inquiry Is the money owing 
by 1 ehable parties ? Are the debtors few 
and the individual amounts large, or is 
the total spread over a large number of 
persons ^ If any portion is bad or doubtful 
the banker will not regard it as an asset 
Has any provision been made for bad and 
doubtful debts ? As to the value of the 
“stock,” as shown in the balance sheet, it 
should be ascertained if it is taken at cost 
price or at the present market price An 
increased value in the stock due to the 
current market price should not be entered 
in the balance sheet Have the figures been 
obtained from an actual stocktaking ? The 
nature of the stock must not be forgotten, 
because certain articles do not improve 
by* keeping, or they may go out of fashion and 
have practically no value A farm stock 
should be put down in a balance sheet at what 
it will sell for at present, not at what the 
farmer anticipates it will produce two or 
three months ahead It does not necessarily 
follow that all the sheep on a farm belong to 
the farmer who owns or rents the farm, nor 
that the stock in a shop always belongs to the 
shopkeeper It is necessary to bear m mind 
that the value of the stock of a going concern 
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is, as a rule, very different from that which 
prevails when the business comes to an end 
and the stock is sold by auction. 

If the customer owns property it is desir- 
able to ascertain the nature of the property 
and also whether the value in the balance 
sheet is a fair one. If there are any mort- 
gages upon the property the amounts must, 
of course, be deducted, but as margins fre- 
quently disappear when the property is 
realised to repay the mortgage, it is not 
wise, as a rule, to rely upon an asset of that 
description. The value of the property and 
the amount of the mortgage must be shown. 

If the value of any shares is included, the 
present price should be ascertained, and a 
note made of any liability on the shares. 

If the statement shows the existence of 
private loans, particulars should be furnished 
of the security which is held. 

Each balance sheet must be separately 
studied in connection with the peculiarities 
of each trade, but, as a rule, the amount of 
book debts and stock as shown in a balance 
sheet requires a considerable allowance to be 
made in order to arrive at what may be 
regarded as the approximate sum which 
would be obtained if the debts were suddenly 
called in or the stock realised under the 
hammer. After allowing a liberal margin 
for that object, the banker should notice if 
the customer is in such a sound position that 
all his current liabihties could be cleared 
off, without requirmg any amount which may 
be entered as the value of the premises in 
which his business is conducted. The value 
of the premises is not an asset to be relied 
upon in times of difficulties. Machinery, 
plant and similar assets should be regularly 
written down to provide for depreciation, 
and a reserve fund for their replacement 
should be established. The difference between 
depreciation and a reserve is described by 
Philip Tovey, F.C.I.S., in his book on 
Balance Sheets, as follows: “Depreciation 
should be wntten off before arriving at the 
year's profits ; the reserve is built up by set- 
ting aside portions of the profit itself. Depre- 
ciation represents the estimated wear and tear 
which will ultimately reduce the property and 
plant to scrap value ; reserve represents the 
amounts kept in readiness to replace such pro- 
perty and plant when finally they have to be 
scrapped.” The proper method is for the 
amount allowed for depreciation to be shown 
in the balance sheet, duly deducted from 
the value of the asset concerned. Reserves, 
whether for specific purposes such as the re- 
placement of plant, machinery, etc., or for the 
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purpose of providing a fund for unforeseen 
losses, if invested outside the business in 
sound mterest-beanng securities, will be real- 
isable when the funds are required, but if 
merely invested in the business the funds will 
probably not be available when they are 
needed. 

It should be ascertained whether or not 
interest upon capital has been deducted 
before arriving at the profits for the year. 

A banker may have, in many cases, to help 
a customer in making out a balance sheet, 
and much may be done to assist in obtaining 
a statement from which nothing matenal 
has been omitted, and in which none of the 
assets IS over-valued. Such a balance sheet 
should be signed by the customer. Balance 
sheets should be preserved so that a new one 
may be compared with the previous ones. 

The most satisfactory form of private 
balance sheet is one that is certified by an 
auditor or accountant. 

If the balance sheet of a company shows 
that debentures have been issued, the banker 
should give particular attention to the assets 
which are covered by the debentures Are 
the debentures irredeemable, or are they 
repayable at a certain date ? If they mature 
at an early date, what provision has been 
made for their repayment ? Has a redemp- 
tion or sinking fund been established and is 
it invested outside the business ? 

Ascertain if there has been a recent inde- 
pendent valuation of the fixed assets by an 
expert, and, if so, how does his valuation com- 
pare with the figures in the balance sheet ? 
Scrutinise an auditor’s certificate to see if any 
special remarks are made, such as “sufficient 
depreciation has not been allowed.” 

Where debentures have been issued by a 
company to a bank as security for a loan, 
the full amount of the debentures must, 
properly, be shown in an inner column of 
the company’s balance sheet with a note to 
the effect that they are held by the bank as 
security, and under the heading “bank over- 
draft” on the balance sheet, there should 
be a note to the effect that it is secured 
by the issue of . debentures. A balance 
sheet which omits any mention of the fact 
that debentures have been issued as security 
does not give a correct view of the state of 
the company’s affairs. (See Debenture.) 

A readiness on the part of a customer to 
supply particulars of his position begets con- 
fidence in a banker's mind. George Rae, in 
The Country Banker, says: “The solid man 
of business who, from pride or prejudice, 
hesitates to disclose the position of his 
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business affairs to the confidential ears of 
his bankers, damnifies himself in two ways : 
on the one hand, he lessens the full measure of 
credit which he might obtain from them should 
he ever desire to borrow; on the other, he 
fails to furnish them with data whereon to 
speak of his position, with knowledge and 
decision, m reply to inquiries from without.” 

In the usual form of a balance sheet the 
liabilities appear on the left and the assets 
on the right, that is the opposite sides from 
those on which the balances appear in the 
books. In the balance sheets of many com- 
panies, particularly in Scotland, the liabili- 
ties are usually placed on the right and 
the assets on the left, thus corresponding to 
the sides on which the balances appear in 
the books. In America a large number of 
companies merely place the liabilities under 
the assets and extend the two totals 

In England a bank's half-yearly balance 
takes place at 30th June and 31st December, 
but in Scotland some of the banks adopt 
other dates. 

BALANCE TICKET. Where a certain 
number of shares has been sold and the 
certificate, which is sent by the seller’s broker 
to the company’s office for certification, is 
for a larger number than has been sold, a 
balance ticket is given to the broker for the 
remaining shares. When the new certificate 
for the unsold shares is ready, it can be 
obtained on delivery of the balance ticket. 
(See Certified Transfer.) 

BANK. The word “bank” is said to be 
derived from the Italian word banco, a bench. 
The early bankers, the Jews in Lombardy, 
transacted their business at benches in the 
market-place. When a banker failed his 
banco was broken up by the people, whence 
our word "bankrupt.” 

One of the earliest Italian banks, the Bank 
of Venice, was originated for the manage- 
ment of a pubhc loan, or monte, as it was 
called. Macleod, in his Elements of Banking, 
says: "At that period the Germans were 
masters of a great part of Italy; and the 
German word banck came to be used as 
its Italian equivalent monte, and was Italian- 
ised into banco, and the loans were called 
indifferently monti or banchi.” 

"The relation between banker and cus- 
tomer is that of debtor and creditor, with 
a superadded obligation on the part of the 
banker to honour the customer’s cheques 
if the account is in credit.” {London Joint 
Stock Bank, Ltd. v. Macmillan and Arthur, 
[1918] A.C. 777. See that case under Altera- 
tions.) (See Banker and Customer.) 


The principal business of a banker is to 
receive money from customers either on 
current account or on deposit account, and 
in the former case to pay cheques drawn by 
the customers. A banker also discounts bills 
and promissory notes, and makes advances 
either by way of a loan or of an overdraft. 
He undertakes the agency of other British 
banks and of foreign banks, effects purchases 
and sales of securities, collects cheques, 
dividends, coupons, and foreign bills, makes 
periodical and other payments, pays cus- 
tomers' acceptances, issues drafts, circular 
notes and letters of credit, conducts foreign 
exchange business, and remits funds to 
almost any part of the world ; accepts bills for 
customers, undertakes the office of executor 
and trustee, and takes charge of securities 
and other valuables for customers. A bank- 
er often acts as treasurer for a local 
authority, and sometimes manages the issue 
of a loan for a foreign Government or for 
a corporation (See further under Custodian 
Trustee.) 

With reference to the use of the word 
"bank,” Mr. Justice Eve expressed an 
opinion in the case of Saunders v. Car- 
bonneau (1910, unreported) that the "time 
has arrived when the legislature might well 
impose some restriction on the indiscriminate 
use of the term ‘bank’ by individuals and 
corporations whose business has no relation 
to bankmg, properly so-called.” 

(See Sections 429-433 of the Companies 
Act, 1948, under Banking Company.) 

The Moneylenders Act, 1911, Section 2 
(see Moneylender), prohibits the regis- 
tration of a moneylender under any name 
including the word "bank,” or implying 
that he carries on banking business. 

There is no statutory definition of a bank. 
The definition in Section 2 of the Bills of 
Exchange Act, 1882, is ineffectual and from 
time to time attempts have been made in 
statutes to define the term for particular pur- 
poses — such as the Moneylenders Act, 1911, 
the Finance (No. 2) Act, 1915 ; the Agricul- 
tural Credits Act, 1928, II, where " bank” 
means a bank approved by the Minister of 
Agriculture and Fisheries. A bill was promoted 
in 1921 with a view to giving a legal status to 
a bank, but it never got on the Statute book. 

The making of a Return under the Bank 
Charter Act, 1844, or the Companies Act, 
1948, does not of itself constitute the party 
making the Return a banker. 

Sir John Paget, K.C., considered that the 
four tests of banking business are — 

(a) The taking of deposits. 
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(6) The taking of current accounts. 

(c) The pa 3 anent of cheques. 

(d) The collection of cheques. 

Furthermore, these activities must not be 

subsidiary to another business carried on by 
the same concern. 

A bank is entitled to protect itself against 
an employee obtaining a situation in another 
bank in the same district. “What an 
employer is entitled to protection against 
IS the use by the employee against him in 
his business of knowledge obtained by him 
of his employer’s affairs and the influence 
acquired by him over his customers in the 
course of an ordinary trade, and, in the case 
of a professional man, over what is more 
commonly called his clients." {Dewesv Fitch, 
[1921] A.C. 158, 36 T.L R. 585.) In Spence 
V. Mercantile Bank of India, Ltd. (1921), 
37 T.L.R 390: “The only way in which 
the former employer can protect himself 
is by some reasonable restriction against the 
employee entering an employment where 
such knowledge could be used.” In this 
case it was held that the restriction covered 
too wide an area This decision was reversed 
by the Court of Appeal (1921), 37 T.L R. 
745, when it was held that the restriction 
was not wider than was necessary for the 
reasonable protection of the defendants 
The word “bank" is sometimes used in 
the singular and sometimes in the plural. It is 
customary to say, e.g “the bank has a note 
issue,” “the bank allows 2 per cent interest," 
“the bank have considered your application,” 
“the bank are willing to grant the loan." (See 
Bank as Executor and Trustee, Bank 
OF Deposit, Bank of England, Bank of 
Issue, Banking Company, Chartered 
Bank, Municipal Bank, Private Bank ) 
BANK ACCEPTANCE. A bill accepted 
by a bank. A merchant in this country, 
purchasing, say, cotton in America, may 
arrange for his bankers to accept a bill 
drawn on them by the shippers in America, 
the various shipping documents being at- 
tached to the bill. The shipper may then sell 
the bill and thus receive immediate payment 
for the cotton. (See Documentary Credit.) 
Banks show the total of these acceptances in 
their balance sheet as a liability with a con- 
tra entry on the assets side of the customers’ 
liability to the bank. (See Balance Sheet.) 

BANK AMALGAMATIONS. A Treasury 
Committee was appointed in 1918 to 
consider and report to what extent, if at all, 
amalgamations between banks may affect 
prejudicially the interests of the industrial and 
mercantile community, and whether it is desir- 


able that legislation should be introduced to 
prohibit such amalgamations or to provide 
safeguards under which they might continue 
to be permitted. In the Report of that Com- 
mittee, the following recommendations were 
made — 

“We therefore recommend that legisla- 
tion be passed requiring that the prior 
approval of the Government must be ob- 
tained before any amalgamations are an- 
nounced or carried into effect. And, m 
order that such legislation may not merely 
have the effect of producing ludden amal- 
gamations instead, we recommend that all 
proposals for interlocking directorates, or 
for agreements which in effect would alter 
the status of a bank as regards its separate 
entity and control, or for purchase by one 
bank of the shares of another bank, be also 
submitted for the prior approval of the 
Government before they are carried out 
“As general principles to be acted upon 
at present by the Government at its dis- 
cretion, we would suggest that a scheme for 
amalgamating or absorbing a small local 
bank, or any scheme of amalgamation 
designed to secure important new facilities 
for the public or a really considerable and 
material extension of area or sphere of 
activity for the larger of the two banks 
affected, should normally be considered 
favourably, but that if an amalgamation 
scheme involves an appreciable overlap of 
area without securing such advantages, or 
would result in undue predominance on the 
part of the larger bank, it should be refused. 
Consideration should also, in our opinion, 
be given to the undesirability of permitting 
an unusual aggregation of deposits without 
fully adequate capital and reserves. 

“ It only remains to make a suggestion 
as to which Government department or 
departments should be charged with the 
responsibility of approving or disapproving 
amalgamation schemes, etc., under our pro- 
posal above. On the whole, we think that 
the approval both of the Treasury and of 
the Board of Trade should be obtained and 
that legislation should be passed requiring 
the two departments to set up a special 
Statutory Committee to advise them, the 
members of which should be nominated by 
the departments from time to time, for such 
penod as may seem desirable, and should 
consist of one commercial representative and 
one financial representative, with power to 
appoint an arbitrator, should they disagree." 
(See Novation.) The latest amalgamation 
took place in 1939, when the Union Bank 
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of Manchester was absorbed by Barclays 
Bank, Ltd., no objection being raised by the 
Treasury. 

BANK AS EXECUTOR AND TRUSTEE. 

The trustee department or company of a 
bank undertakes the following functions — 

Executorship and/or trusteeship of wills, 
administration of wills, administration of 
estates of intestates , attorney administra- 
tions , trusteeship of settled legacies or funds ; 
trusteeship of new settlements ; trustee- 
ship of trust agreements or declarations, 
custodian trusteeships, receiverships, pen- 
sion schemes. 

The appointment of a bank trustee com- 
pany eliminates the trouble and expense 
which follow upon the death or retirement 
of private trustees It secures also the advan- 
tages of expert administration, continuity, 
security, secrecy, audit of the trust accounts 
and impartiality. 

The remuneration of the trustee must 
be authorised by the terms of the will or 
settlement, or, when an existing trust is 
taken over, by the beneficiaries. 

When the bank acts as custodian trustee 
it may charge and retain out of the trust 
property fees not exceeding the fees charge- 
able by the public trustee acting as custodian 
trustee (See Custodian Trustee.) 

A bank trustee company is a "Trust 
Corporation" within the meaning of the 
Law of Property Act, 1925, and the Trustee 
Act, 1925. (See Trust Corporation ) 

BANK BILL. A bill which is drawn or ac- 
cepted by a bank The discount rates for bank 
bills are less than the rates for fine trade bills ; 
for example, when the rates for three months’ 
bank bills are quoted at 2)5 per cent, trade 
bills may be quoted at, say, 3^ to 4. 

BANK BOOK. A name sometimes given 
to a pass book. 

BANK BUILDINGS. (See Bank Premises ) 
BANK CHARTER ACT, 1844 (7 & 8 
ViCT. c. 32). An Act to regulate the issue 
of bank notes and for giving to the Governor 
and Company of the Bank of England cer- 
tain privileges for a limited period The Act 
was passed on 19th July, 1844. By the Cur- 
rency and Bank Notes Act, 1928, various sec- 
tions of the Bank Charter Act were repealed, 
see under Bank of England, and Currency 
AND Bank Notes Act, 1928. The main 
provisions of the Bank Charter Act, before 
these repeals, were : The Bank of England 
was to be divided into two departments, 
the issue department and the banking de- 
partment. The directors were to transfer to 
the issue department securities to the ex- 


tent of 14,000,000, of which the debt due by 
the pubhc was to be a part, and also so much 
of the gold com, gold and silver bullion as 
should not be required for the banking de- 
partment, m exchange for bank notes. 

The Act gave the Bank of England a 
monopoly of note issue within a radius of 
three miles from the City of London. 

After the passing of the Act there were to 
be no new banks of issue in any part of the 
United Kingdom, and, if a banker ceased to 
issue his own notes, the Bank of England 
was empowered to increase its note issue 
against public securities by two-thirds of the 
amount of such issue withdrawn from circu- 
lation. A bank issuing notes on 6th May, 
1844, was allowed to continue to issue to 
an average amount as ascertained by the 
average amount of the bank’s notes in circu- 
lation for twelve weeks preceding 27th April. 
Issuing banks were to render accounts to the 
Commissioners of Inland Revenue 

By Section 11, "it shall not be lawful for 
any banker to draw, accept, make, or issue, 
m England or Wales, any bill of exchange or 
promissory note or engagement for the 
payment of money payable to bearer on 
demand,” except in the case of those banks 
which were issuing their own notes in 1844. 
(The exception was repealed by the Currency 
and Bank Notes Act, 1928.) 

Previous to the passing of this Act bankers 
issued notes without restrictions, and it was 
anticipated that the restrictions imjxised 
by the Act would have a beneficial effect in 
preventing the evils from which the country 
had suffered through an unrestricted issue. 
The working of the Act was soon tested. 
In 1847 a severe crisis occurred, but the 
Act did not fulfil what had been expected, 
and m order to save the situation the Govern- 
ment had to intervene and authorise the 
Bank to issue notes in excess of the amount 
as fixed by the Act. This is called the 
"Suspension of the Bank Act,” and it was 
successful m restoring confidence. In Novem- 
ber, 1857, another crisis occurred, and again 
the Government gave permission to the Bank 
to exceed its authorised issue, with the 
same result as on the previous occasion. In 
May, 1866, the Act was suspended for the 
third time, and, as before, the trouble soon 
passed away. H. D. Macleod says the 
expansive theory "was the only means of 
saving the Bank itself as well as every other 
bank from stopping payment. Thus we see 
the entire failure of Peel’s expectations (that 
is, the restrictive theory in the Bank Charter 
Act). He took away the power of unlimited 
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issues from the Bank, and imposed a rigorous 
numerical limit on its powers of issue, under 
the hope that he had prevented the recur- 
rence of panics. But the panics recurred 
with precisely the same regularity as before ; 
and therefore, in this sense, the Act has 
failed; and when monetary crises do occur, 
it is decisively proved that it is wholly 
incompetent to deal with them.” 

On the outbreak of war with Germany m 
August, 1914, the Government issued an 
emergency paper currency of ;^1 and 10s 
notes (See Moratorium.) On 1st August, 
1914, the Prime Minister and the Chancellor 
of the Exchequer sent a letter to the Bank 
of England authorising the suspension of 
the Bank Act. In answer to a question in 
the House of Commons (9th November, 1915) 
as to whether the Bank Act was, in fact, 
suspended in August, 1914, the Prime 
Minister said: “The authority of 1st August 
was never acted upon, and was succeeded by 
Section 3 of the Currency and Bank Notes 
Act, 1914, which received the Royal Assent 
on 6th August. On 7th and 8th August, as 
adequate supplies of currency notes were 
not for the moment available, certain notes 
of the Bank of England were used, at the 
request of the Treasury, for the purpose of 
advances to bankers under the Currency 
and Bank Notes Act, the maximum excess 
involved being ;^3,043,000 By 10th August 
the position as regards the bank notes had 
become normal in all respects.” Section 3 
provided that “the Governor and Company of 
the Bank of England and any persons con- 
cerned in the management of any Scottish or 
Irish bank of issue may, so far as temporarily 
authorised by the Treasury and subject to 
any conditions attached to that authority, 
issue notes m excess of any limit fixed by law , 
and those persons are hereby indemnified, 
freed, and discharged from any liability, 
penal or civil, in respect of any issue of notes 
beyond the amount fixed by law which heis 
been made by them since 1st August, 1914, 
in pursuance of any authority of the Trea- 
sury, or of any letter from the Chancellor of 
the Exchequer, and any proceedings taken 
to enforce any such liability shall be void.” 

In 1928 the currency note issue of the Trea- 
sury was transferred to the Bank of England. 
(See Currency and Bank Notes Act, 1928.) 

The Act regulating the issue of notes in 
Northern Ireland is 8 & 9 Vict. c. 37, and the 
corresponding Act for Scotland is 8 & 9 
Vict. c. 38. (See Bank Notes, Bank of 
England, Bank of Issue.) 

BANK CLERKS’ ORPHANAGE. Office: 


34 Threadneedle Street. E.C.2. Instituted 
1883; incorporated, 1884, under the Com- 
panies Acts. 

The object of the Institution is the main- 
tenance and education of children of sub- 
scribing bank officials deprived of a father’s 
care and protection. Such children are ord- 
inarily eligible for admission between the 
ages of six and eleven. The Orphanage has 
no buildings and no uniform. The children 
are placed in suitable boarding schools and 
the cost of their education, maintenance, 
clothing, medical attendance, etc., is under- 
taken until they are sixteen years of age. 
The management of the Orphanage is in 
the hands of representatives of the leading 
banks. Since its foundation, the total num- 
ber of children admitted is over 950. The 
minimum annual subscription is 5s. 

BANK DRAFT. See Bank Bill. 

BANK FOR INTERNATIONAL SETTLE- 
MENTS. The “B.I.S ” was created in May, 
1930, chiefly for the purpose of facilitating 
the transfer and mobilisation of German 
reparation payments arising out of the First 
World War In addition, it was formed in 
order to study the problems arising out of 
international indebtedness and to devise 
methods of securing exchange stability. Its 
headquarters are at Basle and it has no 
branches The share capital (Swiss gold 
francs 500,000,000, of which 25 per cent is 
paid up) was subscribed by the central 
banks {q.v.) of the nations chiefly interested 
in the reparations, and nominees of those 
nations constitute the board of directors. 
A year after its foundation it was faced by 
the European banking crisis of 1931. In an 
efiort to avert the crisis, the B.I.S. granted 
substantial credits to the Central Banks of 
Germany, Austria, Hungary, and Yugo- 
slavia, but it had not the resources to allow 
it to intervene on a large enough scale, and 
its ability to grant further help ceased when 
its Central Bank depositors proceeded to 
withdraw their deposits. 

In 1932 reparations were cancelled, leaving 
the B.I.S. with its function of trustee- 
administrator of various funds and its agency 
business on behalf of certain international 
organisations Its international banking 
business continued on a limited scale and its 
services proved useful as a clearing institu- 
tion for transfers of gold. The Bank also 
provided frequent opportunities for meet- 
mgs of the heads of the various central 
banks. But difficulties in the field of inter- 
national payments in the years preceding 
the Second World War dashed any hopes 
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that may have been held at the time of its 
foundation that the B.I.S. might come to 
occupy a key position m international 
finance. 

The position of the Bank was greatly com- 
plicated by the Second World War. Its 
official attitude was one of strict neutrality, 
but rather naturally its neutrality was sus- 
pect when Switzerland was completely sur- 
rounded by nations under German domina- 
tion or influence. It was thought that in 
any case its position was anomalous and 
that it should be liquidated. That process, 
however, presented difficulties once the War 
had begun, and the Bank continued in being 
though no British representative took any 
part in its management. British participa- 
tion was not completely withdrawn, as it 
was not desired that control should pass 
into enemy hands. 

As the War neared its conclusion and 
proposals were put forward for the future 
conduct of international finance, the ques- 
tion once more arose of what useful purpose 
the BIS could serve, particularly when the 
International Bank for Reconstruction and 
Development {q.v.) came into being It was 
argued, however, that the B I.S could carry 
through certain classes of transactions which 
were not within the legal powers of its new 
rival. It might usefully grant small credits 
to central banks, in certain circumstances, 
to the extent of its limited resources. The 
Bank, therefore, continues in business. 

The statistical work of the B.I.S. has 
always been of a high quality, and its Annual 
Report is a very full and informative docu- 
ment on many aspects of international 
finance 

BANK HOLIDAYS. The Act (34 Vict. c. 17) 
making provision for bank holidays, and re- 
specting obligations to make payments and do 
other acts on such bank holidays, was passed 
on 25th May, 187 1 . The Act is as follows — 

“Whereas it is expedient to make provision 
for rendering the day after Christmas Day, 
and also certain other days, bank holidays, 
and for enabling bank holidays to be 
appointed by royal proclamation : 

" Be it enacted by the Queen’s most excel- 
lent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, 
and Commons, m this present Parliament 
assembled, and by the authority of the same, 
as follows — 

Bills due on Bank Holidays to he Payable on 
the Follovuing Day. 

“Section 1. After the passing of this 


Act the several days in the Schedule to this 
Act mentioned (and which days are in this 
Act hereinafter referred to as bank holidays) 
shall be kept as close holidays in all banks in 
England and Ireland and Scotland respec- 
tively, and all bills of exchange and pro- 
missory notes which are due and payable on 
any such bank holiday shall be payable, and 
in case of non-payment may be noted and 
protested, on the next following day, and 
not on such bank holiday, and any such 
noting or protest shall be as valid as if made 
on the day on which the bill or note was 
made due and payable ; and for all the pur- 
poses of this Act the day next following a 
bank holiday shall mean the next following 
day on which a bill of exchange may be 
lawfully noted or protested. 

Provision as to Notice of Dishonour and 
Presentation for Honour. 

“ 2. When the day on which any notice of 
dishonour of an unpaid bill of exchange or 
promissory note should be given, or when 
the day on which a bill of exchange or pro- 
missory note should be presented or received 
for acceptance, or accepted or forwarded to 
any referee or referees is a bank holiday, 
such notice of dishonour shall be given and 
such bill of exchange or promissory note 
shall be presented or forwarded on the day 
next following such bank holiday. 

As to any Payments on Bank Holidays. 

“3. No person shall be compellable to 
make any payment or to do any act upon 
such bank holidays which he would not be 
compellable to do or make on Christmas Day 
or Good Friday , and the obligation to make 
such payment and do such act shall apply 
to the day following such bank holiday ; and 
the making of such payment and doing such 
act on such following day shall be equivalent 
to payment of the money or performajice of 
the act on the holiday. 

Appointment of Special Bank Holidays by 
Royal Proclamation. 

“4. It shall be lawful for Her Majesty, 
from time to time, as Her Majesty may 
seem fit, by proclamation in the manner in 
which solemn fasts or days of public thanks- 
giving may be appointed, to appoint a 
special day to be observed as a bank holiday, 
either throughout the United Kingdom or 
in any part thereof, or in any county, city, 
borough, or district therein, and any day so 
appointed shall be kept as a close holiday in 
all banks within the locality mentioned in 
such proclamation, and shall, as regards bills 
of exchange and promissory notes payable 
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in such locality, be deemed to be a bank 
holiday for all purposes of this Act. 

Day Appointed for Bank Holiday may he 
altered by Order in Council 

“5. It shall be lawful for Her Majesty in 
like manner, from time to time, when it is 
made to appear to Her Majesty in Council 
in any special case that in any year it is 
inexpedient that a day by this Act appointed 
for a bank holiday shall be a bank holiday, 
to declare that such holiday shall not in such 
year be a bank holiday, and to appoint such 
other day as to Her Majesty in Council may 
seem fit to be a bank holiday instead of such 
day, and thereupon the day so appointed 
shall in such year be substituted for the day 
so appointed by this Act. 

Short Title 

"7. This Act may be cited for all purposes 
as ‘The Bank Holidays Act, 1871 ’ 

Schedule 

Bank Holidays in England and Ireland. 

"Easter Monday. 

The Monday in Whitsun Week. 

The first Monday in August. 

The 26th day of December, if a week-day.” 
(If the 26th December is a Sunday, Monday, 
27th December, shall be a bank holiday. 
See Section 2 of the Act of 1875 given on 
this page.) 

Bank Holidays in Scotland. 

" New Year’s Day. 

Christmas Day. 

If either of the above dates falls on a 
Sunday the next following Monday shall be 
a bank holiday. 

Good Friday. 

The first Monday of May. 

The first Monday of August.” 

By 3 Edw. 7, c 1, Bank Holiday (Ireland) 
Act, 1903, St. Patrick’s Day, 17th March, 
when a week-day shall be a bank holiday, 
but if 17th March is a Sunday, 18th March 
shall be a bank holiday. 

Christmas Day and Good Friday, which 
are common law hohdays in England and 
Ireland, are statutory holidays in Scotland. 
Holidays Extension Act, 1875 (38 Vict. 
c. 13). 

"Whereas it is expedient to amend ‘The 
Bank Hohdays Act, 1871’ (in this Act 
referred to as the Holidays Act of 1871), and 
to extend certain of the hohdays named 
therein to the customs, bonded warehouses 
and docks, and to amend the Acts relating 
to holidays in the inland revenue ofi&ces in 
England and Ireland — 

" Be it therefore enacted, etc. 


Days mentioned in Schedule to be Holidays. 

"Section 1. From and after the passing of 
this Act, the several days and each and 
every of them in the Schedule to this Act 
mentioned, being holidays under the Holi- 
days Act of 1871, shall be kept as public 
holidays in the customs, inland revenue 
offices, and bonded warehouses in England 
and Ireland respectively; and it shall be 
lawful for the directors or governing body 
(by whatever name known) of any dock or 
docks in England and Ireland respectively 
to cause the said days or any of them to be 
kept as holidays in such dock or docks, any 
restraining clause in any Act of Parliament 
notwithstanding: Provided that such direc- 
tors or governing body shall give notice 
thereof by inserting an advertisement to 
that effect in some newspaper circulating in 
the locality of such dock or docks, and by 
affixing to the prmcipal gates of the said dock 
or docks, or to some conspicuous place in the 
immediate neighbourhood, a notice to the 
same effect for at least a week immediately 
preceding any day which it is intended to 
observe as a holiday under this Act; and 
the anniversary of the coronation of Her 
Majesty and her successors, and the birthday 
of the Prince of Wales, shall no longer be 
kept as holidays in any inland revenue office 
in England or Ireland. 

December 2&th falling on Sunday. 

"Whenever the 26th day of December 
shall fall on a Sunday, the Monday immedi- 
ately next following, that is to say, the 27th 
day of December, shall be a holiday under 
this Act, and also under the Holidays Act of 
1871. 

Short Title. 

"4 This Act may be cited for all purposes 
as ‘The Holidays Extension Act, 1875.’ 

Schedule 

"Easter Monday. 

Monday in Whitsun week. 

The first Monday in August. 

The 26th of December (if a week-day).” 

With respect to the three days of grace 
which are allowed upon a bill which is not pay- 
able on demand, the bill is due and payable 
on the last day of grace ; Provided that 

" (a) When the last day of grace falls on 
Sunday, Christmas Day, Good 
Friday, or a day appointed by 
Royal proclamation as a public 
fast or thanksgiving day, the bill 
is, except in the case hereinafter 
provided for, due and payable on 
the preceding business day ; 


58 



BAN] 


DICTIONARY OF BANKING 


[BAN 


“ (b) When the last day of grace is a bank 
holiday (other than Christmas Day 
or Good Friday) under the Bank 
Holidays Act, 1871, and Acts 
amending or extending it, or when 
the last day of grace is a 
Sunday and the second day of 
grace is a bank holiday, the bill is 
due and payable on the succeeding 
business day.” (Section 14, Bills 
of Exchange Act, 1882.) 

For the purposes of the Bills of Exchange 
Act, non-business days mean — 

(a) Sunday, Good Friday, Christmas Day • 

(b) A bank holiday under the Bank Holi- 

days Act, 187 1, or Acts amending it : 

(c) A day appointed by Royal proclama- 

tion as a public fast or thanks- 
giving day. 

Any other day is a business day. (Sect. 92 ) 
(See Time of Payment of Bill ) 

BANK HOLIDAYS ACT, 1871. (See Bank 
Holidays ) 

BANK HOURS. The hours during which 
banks are open to do business with the public 
do not vary very much. The bankers in any 
one town generally agree to act together as 
to the hours when the doors will be opened 
and closed. From 9 or 10 a.m. till 3 p.m. 
are the hours which are usually con- 
sidered sufficient, though in some market 
towns the banks continue open for an extra 
hour upon market days In very small towns 
or in villages, the hours may be much shorter, 
and are regulated according to the amount of 
business to be done. Sub-branches are, in 
some cases, open only for two or three hours 
once a week, or as may be found necessary. 

On the occasion of local holidays, bankers 
may agree to be open for only, say, an hour, 
or they may agree to close altogether, and 
in such cases due notice of the holiday must 
be exhibited in the bank for some time pre- 
viously. When a banker closes upon a local 
holiday he must arrange for bills falling due 
to be attended to and also see if there is 
anything urgent m the remittances and 
correspondence . 

Most banks have one half-day holiday in 
the week and close at either 12 or 1 o’clock. 
As to position where a cheque is presented 
and paid after the advertised hour for 
closing, see Baines v. National Provtnctal 
Bank, Ltd , under After Hours. 

BANK INTEREST CERTIFICATE. A 
certificate given to a borrower on Revenue 
Form R.62 in order that he may claim rebate 
of income tax m respect of mterest paid by 
him on his advance. No alteration of the 


printed matter is permissible except that 
of the terminal date where the certificate is 
for part of a fiscal year. A certificate can 
only be issued in cases where interest charged 
has been taken to profits. 

A guarantor who discharges his liability 
cannot claim a certificate in respect of that 
portion of the debt representing interest due 
from the debtor. (See Income Tax.) 

Where a guarantor is given time to pay 
on condition of paying interest on the sum 
due, he cannot of right claim a Bank Interest 
certificate in respect of such interest pay- 
ments, but, in practice. Inspectors of Taxes 
will recognise certificates given m such cases. 

BANK NOTES. Bank notes are promissory 
notes issued by a bank and payable to bearer 
on demand, but unlike promissory notes they 
may be re-issued after payment. They are 
practically money and in the ordinary course 
of business are treated as cash. 

The definition of a bank note by 17 & 18 
Viet. c. 83, Section 11, is: "All bills, drafts, 
or notes other than notes of the Bank of 
England which shall be issued by any banker, 
or the agent of any banker, for the payment 
of money to the bearer on demand ; and all 
bills, drafts, or notes so issued which shall 
entitle or be intended to entitle the bearer 
or holder thereof, without indorsement, or 
without any further or other indorsement 
than may be thereon at the time of the issuing 
thereof, to the payment of any sum of 
money on demand, whether the same shall 
be so expressed or not, in whatever form 
and by whomsoever such bills, drafts, or 
notes shall be drawn or made, shall be 
deemed to be bank notes of the banker by 
whom or by whose agent the same shall be 
issued within the meaning of the 7 & 8 Viet, 
c. 32, and 8 & 9 Vict. cc 37 & 38.” 

The Chinese are said to have been the inven- 
tors of bank notes about the year 1 19 b.c. 

The origin of bank notes in England is to 
be found in the receipts which goldsmiths 
gave for money left with them for safe 
keeping. At first they were special promises 
with regard to some particular money in 
their possession, but afterwards they became 
general promises to deliver a sum of money 
on demand. 

Bank notes have relieved bankers and the 
public generally from many inconvenient 
transfers of large quantities of coins, which 
would otherwise have been necessary. Pro- 
fessor Jevons says: "I find that a Bank 
of England note weighs about 20J grains, 
whereas a single sovereign weighs about 123 
grains, and the note may represent five. 
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ten, fifty, a thousand or ten thousand such 
sovereigns with slight diflerences in printing.” 

Notes for less than £5 were prohibited in 
England by an Act of 1826 (7 Geo. IV, c. 6, 
Section 3). By the Currency and Bank 
Notes Act, 1928, the Bank of England was 
empowered to issue bank notes for £\ and 
for 10s. (Section 1 (1).) 

In Scotland and Northern Ireland, banks 
of issue may issue notes for £\ and upwards. 

The note issue of England and Wales is 
now in the sole hands of the Bank of Eng- 
land as a result of the provisions of the Bank 
Charter Act, 1844 (the last note-issuing bank 
(Fox Fowler & Co.) being absorbed by 
Lloyds Bank in 1921), and of the Currency 
and Bank Notes Act, 1928, which trans- 
ferred the issue of ;^1 and 10s notes from 
the Treasury to the Bank of England. 

On the outbreak of war with Germany in 
1914, the Government issued an emergency 
paper currency of ;^1 and 10s notes. (See 
Currency Notes ) 

The currency note issue of the Treasury was 
transferred to the Bank of England in 1928 
(See Currency AND Bank Notes Act, 1928 ) 

(See Bank Charter Act, Bank of 
England Notes, Bank of Issue, Com- 
position, Country Bank Notes, Forgery, 
Half Notes, Indorsement on Bank Note, 
Legal Tender, Note Register, Note 
Return, Payment Stopped (Notes), Post, 
Statute of Limitations, Stolen Bank 
Notes, Currency and Bank Notes Act, 
1928, Section 6.) 

BANK OF CIRCULATION. The same as 
Bank of Issue (^.u.). 

BANK OF DEPOSIT. A term applied to 
banks which receive deposits from their 
customers but are not empowered to issue 
their own notes, to distinguish them from 
“banks of issue” which are authorised to 
issue their own notes. 

BANK OF ENGLAND. In the year 1691, 
William Paterson, a native of Dumfriesshire, 
submitted to the Government a plan for the 
establishment of a national bank, and in the 
year 1694 the Bank of England, which has 
since become the greatest banking institution 
n the world, was incorporated by Act 5 & 6 
William & Mary. The Act is entitled "An 
Act for granting to their Majesties several 
duties upon tonnage of ships and vessels, 
and upon beer, ale, and other liquors, for 
securing certain recompenses and advan- 
tages in the said Act mentioned, to such 
persons as shall voluntarily advance the 
sum qi fifteen hundred thousand pounds 
towards carrying on the war with France.” 


The Act authorised the raising of ;^1, 200,000 
by voluntary subscription, the subscribers 
to be incorporated under the style of “The 
Governor and Company of the Bank of 
England.” The sum of ;([300,000 was also 
authorised to be raised by subscription and 
annuities granted to the subscribers. All 
the money was quickly subscribed, and a 
charter was granted on 27th July, 1694, for 
eleven years, and it has since then been 
renewed from time to time 

Within three years the Bank was com- 
pelled to suspend payment. 

In 1708, when the Bank Charter was 
renewed, a clause was inserted constituting 
the Bank of England the only joint stock 
bank in England In 1718 subscriptions 
for Government loans were for the first time 
received at the Bank, and the Bank has 
been employed by the Government in similar 
transactions ever since such time 

In 1720 the Bank found itself in danger 
of being involved in the South Sea Com- 
pany’s ruin In 1734 its business was trans- 
ferred from the Grocers’ Hall to a newly 
erected building in Threadneedle Street. 
The Bank commenced to issue Bank Post 
Bills in 1738 (see Bank Post Bill) The 
Bank began to issue notes for ;^10 and /1 5 
in 1759, previous to that year it would 
appear that the lowest amount of note 
issued was ;^20. In 1780 the Gordon Riots 
occurred, and for protection a company of 
Foot Guards did duty in the Bank, and ever 
since a picket of Grenadier or Coldstream 
Guards have mounted guard at the Bank 
each night In 1793, or practically one 
hundred years after the Bank was founded, 
notes for £5 were first issued The capital of 
the Bank had by that time increased to 
11,642,400 In 1797, owing to the effects of 
the unusual demand for specie, an Order in 
Council was issued “that it is indispensably 
necessary for the public service, that the 
Directors of the Bank of England should 
forbear issuing any cash in payment, until 
the sense of Parliament can be taken on the 
subject.” . . . 

Notes for £\ and £2 appeared for the first 
time in 1797. In the same year Peel’s 
“Restnction Act” was passed. It is entitled 
“An Act for continuing for a limited time 
the restriction contained in the minute of 
Council of the 26th of February, 1797, of 
payment of cash by the Bank.” 

In 1810, the Bullion Committee reported 
to the House of Commons upon the high 
price of bullion and the state of the circu- 
lating medium. In 1816, the Bank was 
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authorised to increase its capital to 
;^14,553,000, at which amount it stood until 
public ownership m 1946. In 1819 the Bank 
Restriction Act was further continued till 
1820. On 1st May, 1821, the Bank began to 
pay their notes in gold. In December, 1825, 
the Bank passed through a very severe time, 
and it appears that the credit of the Bank 
was saved by the finding of a box containing 
a quantity of one-pound notes. In 1825, at 
a time of general financial crisis, the Bank of 
England was authorised to open branches m 
the larger provincial towns and to issue notes 
therefrom. Accordingly, branches were 
opened at Gloucester, Manchester, and 
Swansea At the present time, branches are 
established at Birmingham, Bristol, Law 
Courts (London), Leeds, Liverpool, Man- 
chester, Newcastle-upon-Tyne, Plymouth, 
and Southampton In 1826, notes under £5 
were abolished , and the monopoly which the 
Bank had hitherto enjoyed was done away 
with except m London and within a radius of 
sixty-five miles thereof. In 1844, the Bank 
Charter Act was passed. It separated the 
Bank into two departments, the Issue 
Department and the Banking Department. 
The Bank's note issue was limited to 
;^14,000,000 against securities, part of which 
was the debt due from the public, for any 
notes issued in excess of that amount gold 
coins, or gold or silver bullion must be 
deposited in the issue department The 
net profit on any issue of notes against 
securities exceeding ;^14,000,000 was paid to 
the State. The Bank Act has been sus- 
pended on three occasions — in 1847, 1857, 
and 1866. On the outbreak of war with 
Germany m 1914, the Bank was authorised to 
suspend the Bank Act, but the authority was 
not acted upon. (See Bank Charter Act.) 

The Bank of England’s advertised rate of 
discount, known as “Bank Rate,” was the 
rate on which all money rates hinged (See 
Bank Rate.) 

For many years prior to public ownership, 
the Bank of England had assumed the func- 
tions of a Central Bank (q.v ), and m pur- 
suance of this policy had gradually shed its 
private and commercial business, selling its 
Western Branch in Burhngton Gardens, 
London, to the Royal Bank of Scotland. 

The Bank kept the national reserve of 
bullion, and as all other banks throughout 
the country keep an account with the Bank 
of England, either directly or indirectly (by 
keeping an account with a London agent, 
which agent keeps an account there), the 
Bank of England occupied the unique posi- 


tion of being the holder of the ultimate 
banking reserve. In a time of panic all 
banks fell back upon the Bank of England 
for supplies of gold 

The Bank has charge of the Government 
accounts and manages the National Debt, 
paying the interest thereon. From the sums 
which are paid to the Bank for the manage- 
ment of the public debt, the Bank, by the 
Act of 1844, allowed the State 180,000 
per annum for the privileges which it en- 
joyed. The remuneration for the manage- 
ment of the National Debt was fixed at an 
annual sum of ;^325 per 1,000, 000 up to 
;^500,000,000; ;^100 per ;^1,000,000 above 

;^500,000,000, but the amount was not to 
be less than ;^160,000 per annum The re- 
muneration for the management of Ex- 
chequer Bonds was ;^100, and of Treasury 
Bills ;^200, for every 1,000,000 of such 
Bonds or Bills outstanding on the last day of 
the previous financial year (55 & 56 Vict. c. 48) . 

The following sections in the Bank Charter 
Act (7 & 8 Vict c. 32) deal with the issue 
of notes by the Bank and with the privileges 
which it enjoys (but by the Currency and 
Bank Notes Act, 1928, Sections 2, 3, 5, and 
9 were repealed. See Currency and Bank 
Notes Act, 1928) — 

“1. The issue of promissory notes of the 
Governor and Company of the Bank of 
England payable on demand shall be separ- 
ated and thenceforth kept wholly distinct 
from the general banking business of the 
said Governor and Company ; and the busi- 
ness of and relating to such issue shall be 
thenceforth conducted and carried on by the 
said Governor and Company in a separate 
department to be called ‘The Issue Depart- 
ment of the Bank of England,’ subject to 
the rules and regulations hereinafter con- 
tained; and it shall be lawful for the court 
of directors of the said Governor and Com- 
pany, if they shall think fit, to appoint a 
committee or committees of directors for 
the conduct and management of such issue 
department of the Bank of England, and 
from time to time to remove the members, 
and define, alter, and regulate the constitu- 
tion and powers of such committee, as they 
shall think fit, subject to any by-laws, rules or 
regulations which may be made for that pur- 
pose: Provided nevertheless, that the said 
issue department shall always be kept separ- 
ate and distinct from the banking depart- 
ment of the said Governor and Company. 

“2. There shall be transferred, appropri- 
ated, and set apart by the said Governor 
and Company to the issue department of the 
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Bank of England securities to the value of 
fourteen million pounds, whereof the debt 
due by the public to the said Governor 
and Company shall be deemed a part , 
and there shall also at the same time be 
transferred, appropriated, and set apart by 
the said Governor and Company to the said 
issue department so much of the gold coin 
and gold and silver bullion then held by the 
Bank of England as shall not be required 
by the banking department thereof; and 
thereupon there shall be delivered out of the 
said issue department into the said banking 
department of the Bank of England such 
an amount of Bank of England notes as, 
together with the Bank of England notes 
then in circulation, shall be equal to the 
aggregate amount of the securities, coin, 
and bullion so transferred to the sard issue 
department of the Bank of England; and 
the whole amount of Bank of England notes 
then in circulation, including those delivered 
to the banking department of the Bank of 
England as aforesaid, shall be deemed to be 
issued on the credit of such securities, com, 
and bullion so appropriated and set apart to 
the said issue department , and from thence- 
forth it shall not be lawful for the said 
Governor and Company to increase the 
amount of securities for the time being in 
the said issue department, save as heremafter 
is mentioned, but it shall be lawful for the 
said Governor and Company to dimmish the 
amount of such securities, and again to 
increase the same to any sum not exceedmg 
in the whole the sum of fourteen million 
pounds, and so from time to time as they 
shall see occasion; and from and after such 
transfer and appropriation to the said issue 
department as aforesaid it shall not be law- 
ful for the said Governor and Company to 
issue Bank of England notes, either into the 
banking department of the Bank of England, 
or to any persons or person whatsoever, 
save m exchange for other Bank of England 
notes, or for gold coin or for gold or silver 
bullion received or purchased for the said 
issue department under the provisions of 
of this Act, or m exchange for securities 
acquired and taken in the said issue depart- 
ment under the provisions herein contained : 
Provided always, that it shall be lawful for 
the said Governor and Company m their 
banking department to issue all such Bank 
of England notes as they shall at any time 
receive from the said issue department or 
otherwise, in the same manner in all respects 
as such issue would be lawful to any other 
person or persons. (Repealed 1928.) 


“3. It shall not be lawful for the Bank of 
England to retain m the issue department of 
the said Bank at any one time an amount 
of silver bullion exceedmg one-fourth part 
of the gold com and bullion at such time 
held by the Bank of England in the issue 
department. (Repealed 1928 ) 

“All persons shall be entitled to demand 
from the issue department of the Bank of 
England, Bank of England notes m exchange 
for gold bullion, at the rate of £3 17s. 9d. 
per ounce of standard gold : Provided always, 
that the said Governor and Company shall 
m all cases be entitled to require such gold 
bullion to be melted and assayed by persons 
approved by the said Governor and Company 
at the expense of the parties tendering such 
gold bullion 

“5. Provided, always, that if any banker 
who on the 6th day of May, 1844, was issuing 
his own bank notes shall cease to issue his 
own bank notes, it shall be lawful for Her 
Majesty m Council at any time after the 
cessation of such issue, upon the application 
of the said Governor and Company, to 
authorise and empower the said Governor 
and Company to increase the amount of 
securities m the said issue department be- 
yond the total sum or value of fourteen 
million pounds, and thereupon to issue addi- 
tional Bank of England notes to an amount 
not exceedmg such increased amount of 
securities specified m such Order m Council, 
and so from time to time : Provided always, 
that such increased amount of securities 
specified in such Order m Council, shall in no 
case exceed the proportion of two-thirds the 
amount of bank notes which the banker so 
ceasing to issue may have been authorised 
to issue under the provisions of this Act ; and 
every such Order in Council shall be pub- 
lished m the next succeeding London Gazette. 
(Repealed 1928.) 

“7. The said Governor and Company of 
the Bank of England shall be released and 
discharged from the pa5anent of any stamp 
duty, or composition in respect of stamp 
duty, upon or in respect of their promissory 
notes payable to bearer on demand ; and all 
such notes shall be and continue free and 
wholly exempt from all liability to any stamp 
duty whatsoever. 

"9 In case, under the provisions herein- 
before contained, the securities held in the 
said issue department of the Bank of 
England shall at any time be increased 
beyond the total amount of fourteen million 
pounds, then and m each and every year m 
which the same shall happen, and so long 
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as such increase shall continue, the said 
Governor and Company shall, in addition 
to the said annual sum of ;^180,000, make a 
further payment or allowance to the public, 
equal in amount to the net profit derived in the 
said issue department during the current year 
from such additional securities, after deduct- 
ing the amount of the expenses occasioned by 
the additional issue during the same period, 
which expenses shall include the amount of 
any and every composition or payment to 
be made by the said Governor and Company 
to any banker in consideration of the discon- 
tinuance at any time hereafter of the issue of 
bank notes by such banker.” (Repealed 1928 ) 

In 1844 there were 207 private banks and 
72 joint stock banks authorised to issue 
their own notes in England. The last of 
these issues lapsed in 1921, representing a 
total of ;(^8,63 1,647 In pursuance of the 
Act of 1844 two-thirds, that is, ;^5,754,431, 
of the lapsed amount may be added by 
Order in Council to the Bank of England’s 
fiduciary issue of ;^14,000,000 as defined by 
that Act. By various Orders, as shown 
above, ;^5,750,000 of the two-thirds of the 
lapsed issues has been added to the Bank's 
issue, leaving a balance of ;^4,431. 

On 22nd November, 1928, the currency 
note issue of the Treasury was transferred 
to the Bank of England, and the Bank was 
empowered to issue bank notes against securi- 
ties to the amount of ;^260,000,000. This 
issue IS called the fiduciary note issue. This 
amount could be increased by Treasury 
sanction, subject to ultimate parliamentary 
approval. (See Fiduciary Issue.) By the 
same Act ‘‘the Bank may issue bank notes 
for one pound and for ten shillings.” (See 
Currency and Bank Notes Act, 1928 ) 

(See Bank Notes, Bank of Issue, Bank 
Return, Central Bank, Fiduciary Issue, 
National Debt ) 

On 14th February, 1946, the Bank of 
England Act, 1946, was passed which 
brought the capital stock of the Bank into 
public ownership, subjected the Bank to 
public control, and made provision with 
respect to the relations between the Treas- 
ury, the Bank of England, and other banks. 

The text of the Act and the consequential 
Charter is as follows — 

Bank of England Act, 1946. 

Chapter 27. 

‘‘An Act to bring the capital stock of the 
Bank of England into pubhc ownership and 
bring the Bank under pubhc control, to 
make provision with respect to the relations 


between the Treasury, the Bank of England 
and other banks, and for purposes connected 
with the matters aforesaid. 

[14th February, 1946.] 

‘‘Be it enacted by the King’s most Ex- 
cellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Tem- 
poral, and Commons, m this present Parlia- 
ment assembled, and by the authority of 
the same, as follows — 

Transfer of Bank Stock to Treasury. 

“ 1 — (1) On the appointed day: 

‘‘ (a) the whole of the existing 
capital stock of the Bank 
(hereinafter referred to as 
‘‘Bank stock”) shall, by 
virtue of this section, be 
transferred, free of all 
trusts, liabilities and in- 
cumbrances, to such per- 
son as the Treasury may 
by order nominate, to be 
held by that person on 
behalf of the Treasury ; 

‘‘ (b) the Treasury shall issue to 
the person who immedi- 
ately before the appointed 
day is registered in the 
books of the Bank as the 
holder of any Bank stock, 
the equivalent amount of 
stock created by the Treas- 
ury for the purpose (here- 
inafter referred to as the 
‘ Government stock ’) . 

‘‘(2) The Government stock shall bear 
interest at the rate of three per cent 
per annum , and the equivalent 
amount of Government stock shall, 
in relation to any person, be taken 
to be such that the sum payable 
annually by way of interest thereon 
is equal to the average annual gross 
dividend declared during the period 
of twenty years immediately pre- 
ceding the thirty-first day of March, 
nineteen hundred and forty-five, 
upon the amount of Bank stock of 
which that person was the regis- 
tered holder immediately before the 
appointed day. 

‘‘ (3) The Government stock may be re- 
deemed at par by the Treasury on 
or at any time after the fifth day 
of April, nineteen hundred and 
sixty-six, after giving not less than 
three months' notice in the London 
Gazette of their intention to do so. 
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"(4) After the appointed day, no divi- 
dends on Bank stock shall be de- 
clared but m heu of any such divi- 
dends the Bank shall pay to the 
Treasury, on every fifth day of 
April and of October, the sum of 
eight hundred and seventy-three 
thousand, one hundred and eighty 
pounds, or such less or greater sum 
as may from time to time be agreed 
upon between the Treasury and 
the Bank. 

" (5) The incidental and supplemental 
provisions set out in the First 
Schedule to this Act shall have 
effect with respect to the Govern- 
ment stock and to the sums pay- 
able to the Treasury under the last 
foregoing subsection. 

Court of Directors of the Bank. 

"2. — (1) On the appointed day, all per- 
sons who are, immediately before 
that day, holding office as Governor, 
Deputy Governor or director of the 
Bank shall vacate their office, and 
on and after that day there shall 
be a Governor, a Deputy Governor 
and sixteen directors of the Bank, 
who shall be the court of directors. 

" (2) The Governor, Deputy Governor and 
other mem^rs of the court of 
directors shall be appointed by His 
Majesty. 

“ (3) The provisions of the Second Sched- 
ule to this Act shall have effect as 
respects the tenure of office, quali- 
fications and employment of mem- 
bers of the court of directors and 
meetings of the court. 

Consequential Provisions as to 
Constitution and Powers of the Bank. 

“3. — (1) So much of any enactment as 
hmits the duration of the Bank as 
a body corporate shall cease to 
have effect. 

" (2) As from the appointed day every 
member of the court of directors 
of the Bank shall be a member of 
the said body corporate, notwith- 
standing that he holds no Bank 
stock, and accordmgly the mem- 
bers of the said body shall be the 
members for the time being of that 
court together with the person who 
for the time being holds the Bank 
stock on behalf of the Treasury. 

"(3) As from the appointed day His 
Majesty may revoke all or any of 
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the provisions of the charters of the 
Bank except m so far as they in- 
corporate the Bank, and thereafter, 
subject to the provisions of this 
Act, the Bank shall be constituted 
and regulated in accordance with 
so much of the said charters as 
remains unrevoked and such other 
charters as may from time to time 
be granted by His Majesty and 
accepted on behalf of the Bank by 
the court of directors. 

“ (4) The enactments set out in the Third 
Schedule to this Act are hereby 
repealed as from the appointed day 
to the extent specified in the third 
column of that Schedule. 

Treasury Directions to the Bank and 

Relations of the Bank with Other Banks. 

“A. — (1) The Treasury may from time to 
time give such directions to the 
Bank as, after consultation with 
the Governor of the Bank, they 
think necessary in the public 
interest. 

" (2) Subject to any such directions, the 
affairs of the Bank shall be man- 
aged by the court of directors in 
accordance with such provisions 
(if any) m that behalf as may be 
contained m any charter of the 
Bank for the time being in force 
and any byelaws made thereunder. 

“ (3) The Bank, if they think it necessary 
in the public interest, may request 
mformation from and make recom- 
mendations to bankers, and may, 
if so authorised by the Treasury, 
issue directions to any banker for 
the purpose of securing that effect 
IS given to any such request or 
recommendation : 

“Provided that — 

“ {a) no such request or recom- 
mendations shall be made 
with respect to the affairs 
of any particular cus- 
tomer of a banker , and 
“ (6) before authorising the issue 
of any such directions the 
Treasury shall give the 
banker concerned, or such 
person as appears to them 
to represent him, an op- 
portunity of making rep- 
resentations with respect 
thereto. 
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“ (4) If, at any time before any recom- 
mendations or directions are made 
or given in writing to a banker 
under the last foregoing subsection, 
the Treasury certify that it is 
necessary in the pubhc interest that 
the recommendations or directions 
should be kept secret, and the 
certificate is transmitted to the 
banker together with the recom- 
mendations or directions, the re- 
commendations or directions shall 
be deemed for the purpose of sec- 
tion two of the Official Secrets Act, 
1911, as amended by any subse- 
quent enactment, to be a document 
entrusted in confidence to the banker 
by a person holding office under 
His Majesty , and the provisions of 
the Official Secrets Acts, 1911 to 
1939, shall apply accordingly. 

" (5) Save as provided in the last fore- 
going subsection, nothing in the 
Official Secrets Acts, 1911 to 1939, 
shall apply to any request, recom- 
mendations or directions made or 
given to a banker under subsection 
(3) of this section. 

“ (6) In this section the expression 
‘banker’ means any such person 
carrying on a banking undertaking 
as may be declared by order of the 
Treasury to be a banker for the 
purposes of this section. 

“ (7) Any order made under the last fore- 
going subsection may be varied or 
revoked by a subsequent order. 

" (8) This section shall come into opera- 
tion on the appointed day. 

Interpretation. 

“5. For the purposes of this Act — 

“(a) the expression ‘the Bank’ 
means the Bank of Eng- 
land ; 

“(fc) the appointed day shall be 
such day as the Treas- 
ury may by order appoint, 
not being later than three 
months from the date of 
the passing of this Act. 

Short Title. 

“6. This Act may be cited as the Bank of 
England Act, 1946.” 

First Schedule 

Incidental and Supplemental Provisions 
as to the Government Stock and Sums Payable 
by the Bank to the Treasury. 

‘‘1. The principal of and interest on the 
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Government stock, and any ex- 
penses incurred in connection with 
the issue or redemption thereof, 
shall be charged on and issued out 
of the Consolidated Fund of the 
United Kingdom or the growing 
produce thereof (hereafter m this 
Schedule referred to as ‘the Con- 
solidated Fund’). 

‘‘2 There shall be paid to the Bank and 
the Bank of Ireland out of the Con- 
solidated Fund such sums m re- 
spect of the management m any 
financial year of the Government 
stock as may be agreed upon be- 
tween the Treasury and those 
Banks respectively. 

‘‘3. The interest on the Government stock 
shall be payable on the fifth day of 
April and the fifth day of October 
in each year. 

‘‘4. A full half year’s interest on the 
Government stock shall be payable 
on whichever of the dates men- 
tioned in the last foregoing para- 
graph occurs first after the ap- 
pointed day, and shall be deemed 
to have accrued from day to day 
during the six months preceding 
that date. 

‘‘5. The interest on the Government stock 
shall be paid out of the permanent 
annual charge for the National 
Debt. 

‘‘6. Section forty-seven of the Finance 
Act, 1942 (which empowers the 
Treasury to make regulations as 
respects the transfer and registra- 
tion of stock and registered bonds 
of the descriptions specified in 
Part I of the Eleventh Schedule to 
that Act), and any regulations 
made thereunder which are m 
force immediately before the ap- 
pointed day, shall have effect as if 
the Government stock were m- 
cluded among the stocks men- 
tioned m the said Part I and among 
the stocks to which the said regu- 
lations apply. 

‘‘7. Wliere immediately before the ap- 
pointed day any dead person is 
registered m the books of the Bank 
as the holder or one of the jomt 
holders of any Bank stock, any 
Government stock purporting to 
be issued to him, or to him and the 
other jomt holders, shall be deemed 
to be duly issued to his personal 
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representatives, or to the sur- 
vivors or the personal representa- 
tives of the last survivor of the 
joint holders, as the case may be; 
and, in the case of administrators, 
as well as in the case of executors, 
this paragraph shall have effect 
notwithstanding that there is no 
grant of representation to them 
until after the appomted day. 

8. The Government stock issued in sub- 

stitution for any Bank stock shall 
be held in the same rights and on 
the same trusts and subject to the 
same powers, privileges, provisions, 
charges, restraints and liabilities as 
those in, on or subject to which the 
Bank stock was held immediately 
before the appointed day, and so 
as to give effect to and not revoke 
any deed, will, order, mandate, 
notice or other instrument or testa- 
mentary or other disposition dis- 
posing of or affecting the Bank 
stock, and every such instrument 
or disposition shall take effect with 
reference to the whole or a pro- 
portionate part, as the case may 
be, of the substituted Government 
stock. 

9. Trustees, executors and all other 

holders m any representative or 
fiduciary capacity of any Bank 
stock may hold, dispose of or other- 
wise deal with the Government 
stock issued in substitution there- 
for in all respects as they might 
have held, disposed of or otherwise 
dealt with the Bank stock. 

10. Paragraphs 3, 4 and 5 of the Second 

Schedule to the National Loans 
Act, 1939 (which applies certain 
enactments to securities issued 
under that Act), shall have effect 
as if references to securities issued 
under that Act included references 
to the Government stock. 

11. The Government stock shall be sub- 

ject to the provisions of the 
National Debt Act, 1870, so far as 
is consistent with the tenor of 
this Act. 

12. The Treasury may, for the purpose 

of providing any sums required by 
them in order to redeem the Govern- 
ment stock in accordance with sec- 
tion one of this Act, raise money 
in any manner in which they are 
authorised to raise money under 


the National Loans Act, 1939, and 
any securities created and issued 
to raise money under this para- 
graph shall be deemed for all pur- 
poses to have been created and 
issued under that Act. 

“13. The sums paid by the Bank to the 
Treasury m lieu of dividends on 
Bank stock shall be paid into the 
Exchequer, and issued out of the 
Consolidated Fund at such times 
as the Treasury may direct, and 
applied by the Treasury to the 
payment of any interest which 
would apart from this paragraph 
have fallen to be paid out of the 
permanent annual charge for the 
National Debt. 

“14. In charging the profits and gains of 
the Bank for the purposes of in- 
come tax for any year of assess- 
ment, the sums paid by the Bank 
as aforesaid m that year shall be 
allowed as a deduction ” 

Second Schedule 

Supplemental Provisions as to 
Court of Directors. 

“1. The term of office of the Governor 
and of the Deputy Governor shall 
be five years. 

“2 The term of office of the directors 
shall be four years, and four of 
them shall retire each year on the 
anniversary of the appointed day : 
Provided that, of the directors ap- 
pointed to take office on the appomt- 
ed day, four shall be appointed to 
hold office until the first anniversary 
of that day and shall then retire, 
four shall be appointed to hold office 
until the second anniversary of that 
day and shall then retire, and four 
shall be appomted to hold office 
until the third anniversary of that 
day and shall then retire. 

“3. A person who has held the office of 
Governor, Deputy Governor or 
director shall be eligible for re- 
appointment to that office or for 
appomtment to any other of those 
offices. 

“4. A person shall be disqualified for 
holding the office of Governor, 
Deputy Governor or director if — 

“ (a) he IS a Member of the Com- 
mons House of Parlia- 
ment or a Minister of the 
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Crown, or a person serv- 
mg in a Government 
Department in employ- 
ment in respect of which 
remuneration is payable 
out of moneys provided by 
Parliament, or 

“ {b) he IS an alien within the 
meaning of the British 
Nationality and Status of 
Aliens Acts, 1914 to 1943, 
or 

“ (c) he IS subject to any dis- 
qualification which may 
be imposed by the charter 
of the Bank ; 

and a person shall vacate any such 
office if he becomes subject to any 
such disqualification. 

"5. Where the office of a director is 
vacated under the foregoing para- 
graph, or by death or resignation, 
a person appointed to fill the 
vacancy shall hold office until the 
time when the person in whose 
place he was appointed would 
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regularly have retired, and shall 
then retire. 

“6. Not more than four of the directors 
may be employed to give their 
exclusive services to the Bank. 

“7. The following provisions shall have 
effect as respects any meeting of 
the court of directors held on or 
after the appointed day but before 
a charter making provision for the 
matters dealt with by this para- 
graph has been granted and ac- 
cepted under this Act — 

“(a) the meeting may be called 
by the Governor or Deputy 
Governor in such manner 
as he may determine ; 

“ (6) a quorum shall consist of 
not less than eight direc- 
tors together with the 
Governor or Deputy Gov- 
ernor ; 

“ (c) when a quorum is present 
the court may act not- 
withstanding that a va- 
cancy exists among the 
members of the court.” 


THIRD SCHEDULE 
Enactments Repealed 


Session and 
Chapter 

Short Title 

Extent of Repeal 

5 & 6 W. & M. c. 20. 

The Bank of England Act, 1694 

Section twenty-five 

8 & 9 Will 3, c. 20 . 

The Bank of England Act, 1696 

Sections thirty, thirty-two, forty-five 
and forty-nine 

7 Ann, c 30 . 

The Bank of England Act, 1708 

Sections sixty, sixty-one, seventy and 
seventy-seven 

8 Ann, c. 1 

The Bank of England Act, 1709 

The whole Act 

3 Geo. 1, c 8 

The Bank of England Act, 1716 

Section thirty-eight 

15 Geo. 2, c. 13 

The Bank of England Act, 1741 

In section eight, the words from ‘‘dis- 
abled’* to ‘‘Parliament, or be” 

39 & 40 Geo. 3, c. 28 

The Bank of England Act, 1800 

In section thirteen the words from 
‘‘and also subject” to the end of 
the section; in section fifteen, the 
words from ‘‘subject to redemp- 
tion” to ‘‘and not otherwise”; 
section sixteen 

3 & 4 Will. 4, c. 98 . 

The Bank of England Act, 1833 

In section one the words from ‘‘for 
the penod” to the end of the sec- 
tion ; in section fourteen the words 
from ‘‘subject nevertheless” to the 
end of the section 

7 & 8 Vict c. 32 

The Bank Charter Act, 1844 

Section twenty-seven except in so far 
as it authorises the redemption of 
the debt due from the pubhc to the 
Bank of England 

33 & 34 Vict. c. 71 . 

The National Debt Act, 1870 

Section seventy-two 

55 & 56 Vict. c. 48 . 

The Bank Act, 1892 

Subsection (1) of section seven 


67 





BAN] 


DICTIONARY OF BANKING 


[BAN 


Bank of England Charter 
Dated Is/ March, 1946 

“George the Sixth, by the Grace of God, 
of Great Britain, Ireland and the British 
Dominions beyond the Seas, King, Defender 
of the Faith, Emperor of India : 

“ To all to whom these Presents shall come* 
Greeting ' 

“Whereas by a Charter granted by Their 
Majesties King William and Queen Mary by 
Letters Patent under the Great Seal in pur- 
suance of the Bank of England Act 1694 
and dated the twenty-seventh day of July 
in the sixth year of their reign the Governor 
and Company of the Bank of England (here- 
inafter called “the Bank of England”) were 
duly incorporated with perpetual succession 
and a common seal and such rights, powers 
and privileges as are therein described : 

“And whereas by a Supplemental Charter 
granted by Her Majesty Queen Victoria by 
Letters Patent under the Great Seal in pur- 
suance of the Bank Act, 1892 and dated the 
nineteenth day of August in the sixtieth 
year of Her reign the internal affairs of the 
Bank of England were further regulated . 

“And whereas the Bank of England Act 
1946 by section one enacted that on a day 
to be appointed (hereinafter called “the 
appointed day”) the whole of the existing 
capital stock of the Bank of England should 
be transferred to such person as the Treasury 
might by order nominate: and by section 
two enacted that on and after the appointed 
day there should be a Governor a Deputy 
Governor and sixteen Directors of the Bank 
of England who should be the Court of 
Directors and should be appointed by Us 
Our Heirs and Successors and that the pro- 
visions of the Second Schedule to that Act 
should have effect as respects the tenure of 
office qualifications and employment of mem- 
bers of the Court of Directors: and by sec- 
tion three enacted that as from the ap- 
pointed day the members of the said body 
corporate should be the members for the 
time being of the Court of Directors together 
with the person who for the time being 
should hold the capital stock of the Bank of 
England on behalf of the Treasury and by 
section five enacted that the appomted day 
should be such day as the Treasury might 
by order appoint : 

“And whereas the Bank of England Act 
1946 by section three further enacted that 
as from the appointed day all or any of the 
provisions of the Charters of the Bank of 
England might be revoked except in so far 


as they incorporate the Bank of England 
and that thereafter, subject to the provisions 
of that Act, the Bank of England should be 
constituted and regulated in accordance 
with so much of the said Charters as re- 
mained unrevoked and such other Charters 
as might from time to time be granted by 
Us Our Heirs and Successors and accepted 
on behalf of the Bank of England by the 
Court of Directors : 

“And whereas by the Bank of England 
(Appointed Day) Ordei 1946 the Treasury 
have appointed the first day of March nine- 
teen hundred and forty-six as the appointed 
day for the purposes of the Bank of England 
Act 1946: 

“And whereas it is Our pleasure in pur- 
suance of section three of the Bank of Eng- 
land Act 1946 to revoke the existing Charters 
of the Bank of England except in so far as 
they incorporate the Bank of England, con- 
stitute its capital stock, authorise it to have 
a common seal, to hold land and other pro- 
perty as therein mentioned and to sue and 
be sued and in place thereof to grant such 
new Charter as is herein set forth : 

“Now therefore know ye that We, taking 
the premises mto Our consideration and of 
Our especial grace, certain knowledge, and 
mere motion do, in pursuance of the Bank 
of England Act 1946 and of all other powers 
enabling Us m that behalf, by these Presents 
for Us Our Heirs and Successors give, grant, 
ordain and declare as follows, that is to say : 

Revocation of Charters in part. 

“1. As from the appointed day the 
Charter of the Bank of England 
dated the 27th day of July 1694 
(except in so far as it incorporates 
the Bank of England, constitutes 
its capital stock and authorises it to 
have a common seal, to hold land 
and other property as therein men- 
tioned and to sue and be sued) and 
the Supplemental Charter of the 
Bank of England dated the 19th 
day of August 1896 shall be and 
the same are hereby revoked. 

Stock to Vest in Nominee of Treasury. 

“2. If at any time the Treasury direct 
that the capital stock of the Bank 
of England and any part thereof 
shall be transferred from the per- 
son nominated by them under sec- 
tion one of the Bank of England 
Act 1946 to any other person 
nominated by them the said stock 
or such part thereof shall without 
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any instrument of transfer vest in 
the person so nominated by them 
to be held by him on behalf of the 
Treasury accordingly. 

Powers of the Court of Directors 

3. The Court of Directors may and shall 

choose and appoint and remove 
officers servants and agents and 
determine their remuneration and 
conditions of service and generally 
in all matters do whatsoever they 
may judge necessary for the well 
ordering and managing of the 
Bank of England and the affairs 
thereof. 

Power to Make By-Laws. 

4. The By-Laws of the Bank of England 

heretofore made under the said 
Charter and Supplemental Charter 
ceasing to have effect as from the 
appointed day, the Court of Direc- 
tors shall have power hereunder to 
make such By-Laws as appear to 
them to be required for the good 
order and management of the Bank 
of England and from time to time 
to repeal alter or supplement any 
By-Laws so made: provided al- 
ways that the said By-Laws and 
any repeal alteration or supple- 
ment thereof shall not be repugnant 
to the laws or statutes of this Our 
Realm or to the provisions of the 
charters of the Bank of England 
from time to time m force. 

How the Court of Directors may act. 

5. The Court of Directors may act not- 

withstanding that a vacancy or 
vacancies exist among the members 
of the Court and shall have power 
to act by sub-committees and to 
delegate such duties and powers as 
they think fit from time to time, to 
such sub-committees and to any of 
their own number and to the 
officers and servants and agents of 
the Bank. The Court shall meet 
once in every week at the least but 
the Governor (or in his absence the 
Deputy Governor) may summon a 
meeting at any time on giving such 
notice as m his judgment the 
circumstances may require. 

Meetings of the Court of Directors. 

6. At a meeting of the Court of Directors 
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the proceedings shall be regulated 
as follows : 

“ (1) The quorum shall consist of 
not less than nine mem- 
bers. 

" (2) The Governor or m his 
absence the Deputy Gov- 
ernor shall take the chair. 
If either the Directors 
present are satisfied that 
neither the Governor nor 
Deputy Governor will be 
present or the Governor 
and Deputy Governor are 
absent for fifteen minutes 
after the time appointed 
for the meeting, the Direc- 
tors present may choose 
one of their own number 
to be Chairman for that 
meeting and the trans- 
actions of that meeting 
shall be as valid and 
effectual for all purposes 
as if the Governor or 
Deputy Governor had 
been present. 

“(3) The Governor or in his 
absence the Deputy Gov- 
ernor or in the absence of 
both the Governor and 
Deputy Governor the 
Chairman chosen for that 
meeting shall not have 
any vote save where there 
shall be an equality of 
votes. 

“ (4) The Minutes of all orders, 
resolutions and trans- 
actions of the Court of 
Directors shall be taken 
by the Secretary or his 
Deputy or Assistant as 
the case may be and 
written in a book to be 
kept for that purpose. 

Declarations to he Made. 

“7. No person appointed as Governor, 
Deputy Governor or Director of 
the Bank of England shall be 
capable of executing or acting m 
the office to which he may have 
been appointed until he shall have 
made the declaration set out in 
that behalf in the Schedule to these 
presents. Which declaration may 
and shall be made before any one 
of the Lord High Chancellor of 
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Great Britain or the Chancellor of 
the Exchequer or the Lord Chief 
Justice of Us Our Heirs and Suc- 
cessors or the Governor or Deputy 
Governor of the Bank of England 
or before any preceding Governor 
or any preceding Deputy Governor. 
A Governor, Deputy Governor or 
Director who at the date of his 
appointment is absent from the 
United Kingdom may make the 
declaration required by these pre- 
sents before the representative of 
Us Our Heirs and Successors in any 
foreign state, before the United 
Kingdom High Commissioner in 
any of Our Dominions or before the 
Governor in any of Our Crown 
Colonies. 

WhenOffices to he Vacated. 

“8 Without prejudice to the provisions 
of paragraph 4 of the Second 
Schedule to the Bank of England 
Act 1946, a Governor Deputy 
Governor or Director of the Bank 
of England shall be disqualified for 
holding and shall vacate his office 
“ (a) If he be found lunatic or 
become of unsound mind , 

“ (&) If he become bankrupt or 
suspend payment or com- 
pound with his creditors , 

“ (c) If he be convicted of an 
offence and the Court 
with the approval of Our 
Chancellor of the Ex- 
chequer resolve that his 
office be vacated , 

" {d) If he absent himself from 
Meetings of the Court of 
Directors continuously for 
six months without the 
consent of the Court and 
the Court with the ap- 
proval of Our Chancellor 
of the Exchequer resolve 
that his ofiice be vacated , 
or 

“ (e) If by notice m writing to 
the Court (which notice 
shall forthwith be com- 
municated by the Court 
to Our Chancellor of the 
Exchequer) he resign his 
office. 

Interest of Members of the Court 
of Directors to he Disclosed. 

‘9, In all cases where the Governor, 


Deputy Governor and Directors or 
any of them shall have any interest 
direct or indirect in any dealing or 
business with the Bank of England 
such Governor, Deputy Governor 
or Director shall at the time of such 
dealing or business being negotiated 
or transacted declare and di.sclose 
to the Court of Directors his interest 
therein and shall have no vote re- 
lating thereto . provided that a 
member of the Court shall not be 
deemed to have an interest in any 
dealing or business by reason only 
of his being the beneficial owner of 
not more than one per cent of the 
share capital of a company inter- 
ested in such dealing or business 

Those Concerned in Debates to Withdraw. 

“10 Where any question shall at any 
time arise at a meeting of the 
Court of Directors touching or con- 
cerning any member of the Court 
such member shall have no vote 
relating thereto but shall withdraw 
and be absent during the debate of 
any matter in which he is con- 
cerned 

Exclusive Services of Members of the 
Court of Directors. 

“11 — (1) The Governor and the Deputy 
Governor shall render their ex- 
clusive services to the Bank of 
England. 

“ (2) The Court of Directors may from 
time to time engage the exclusive 
services of Directors, in number 
not exceeding four at any time, for 
a period not exceeding the unex- 
pired portion of their respective 
terms of office. Such Directors 
shall be called and known by the 
name of Executive Directors, or 
by such other name as the Court 
may from time to time determine. 

Remuneration of Members of the 
Court of Directors. 

“12. — (1) The Governor, Deputy Gov- 
ernor and Directors shall in respect 
of their services on the Court of 
Directors receive fees at the same 
rate as the fees which were payable 
to them respectively immediately 
before the date of these presents 
for the same services that is to say 
the Governor at the rate of Two 
Thousand Pounds a year the 
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Deputy Gkjveraor at the rate of 
One Thousand Five Hundred 
Pounds a year and each Director 
at the rate of Five Hundred Pounds 
a year. 

“(2) The Governor and Deputy Governor 
and any Director rendering ex- 
clusive services to the Bank of 
England may in respect of their 
exclusive services receive remunera- 
tion at such rates as the Court of 
Directors may from time to time 
determine in addition to their fees 
for their services on the Court and 
the Court may pay or create and 
maintain a fund for the payment 
of pensions or capital grants to 
members or former members of the 
Court who shall have rendered such 
exclusive services 


Custody and Use of the Seal 
"13. The Seal of the Corporation shall be 
carefully kept under three locks, 
the three keys whereof shall be 
severally kept by such three mem- 
bers of the Court of Directors as 
the Court shall from time to time 
empower to keep the same The 
said Seal shall not be affixed to any 
instrument whatsoever but by an 
Order of the Court of Directors for 
that purpose first had and obtained 
and m the presence of three or more 
members of the Court for the time 
being. The affixing of the Seal 
shall be attested by the signature 
of any three of the members of the 
Court so present. 

"In Witness whereof We have caused 
these Our Letters to be made 
Patent. 

"Witness Ourself at Westminster the 
first day of March in the tenth year 
of Our Reign. 

"By Warrant under The King's Sign 
Manual. 

NAPIER." 


Schedule 

Forms of Declaration 

Form of Declaration by the Governor 
or Deputy Governor. 

I, A B, being appointed to the office of 
Governor (Deputy Governor) of the Corpora- 
tion of the Governor and Company of the 
Bank of England do solemnly and sincerely 
declare that I will to the utmost of my 
power, by all lawful ways and means, en- 
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deavour to support and maintain the said 
Corporation and the liberties and privileges 
thereof: and in the execution of the said 
Office I will faithfully and honestly demean 
myself according to the best of my skill and 
understanding. 

Form of Declaration by a Director. 

I, A B, being appointed to the office of a 
Director of the Corporation of the Governor 
and Company of the Bank of England do 
soleannly and sincerely declare that in the 
said office I will be indifferent and equal to 
all manner of persons : and I will give my 
best advice and assistance for the support 
and good government of the said Corpora- 
tion : and in the execution of the said Office 
I will faithfully and honestly demean myself 
according to the best of my skill and under- 
standing. 



BANK OF ENGLAND NOTES. The Bank 
of England is a bank of issue, and may issue 
notes in England and Wales. The Bank is 
separated into two departments, the Issue 
Department and the Banking Department. 
By the Currency and Bank Notes Act, 1928, 
the currency note issue of the Treasury was 
transferred to the Bank of England, the 
Bank was empowered to issue bank notes 
for £\ and for 10s , such notes to be legal 
tender in Scotland and Northern Ireland as 
in England, and the Bank’s note issue against 
securities (the "fiduciary note issue") was 
fixed at ;^260, 000,000. (See Currency and 
Bank Notes Act, 1928, Fiduciary Issue.) 

By the Gold Standard Act, 1925, until 
otherwise provided by Proclamation, the 
Bank of England shall not be bound to pay 
any note of the Bank in com. (See Gold 
Standard Act, 1925.) 

Bank of England notes may be signed by 
machinery instead of being written (16 & 17 
Viet. c. 2, Section 1). 

Notes of the Bank of England are not 
subject to any stamp duty. They are issued 
for 10s., £\, and £5. Until 30th April, 1945, 
notes for ;^10, £20, £50. ;£100, £200, £500, and 
1,000 were also in circulation, but on that 
date they were withdrawn in connection 
with the Government's policy to stamp out 
"black market” operations and to check 
income tax evasion. These high value notes 
are now no longer legal tender, but are still 
repayable at the Bank of England. Owing 
to the prevalence of forged £5 notes in 
Europe, at the close of the second German 
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war, a new type of note of better protective 
character was issued in October, 1945. 

As from 1st March, 1946, the old type of 
£5 note was called in and from that date 
was no longer legal tender, although en- 
cashable at the Bank of England. By the 
Act of 1928, any person who prmts or im- 
presses on any bank note any words, letters, 
or figures shall be liable to a penalty not 
exceedmg £\. (Section 12.) This section 
does not affect the negotiability of any such 
note The only person who is liable to the 
penalty is the person who defaced the note. 

The Bank of England does not object to 
the code stamp and serial number of a bank 
being placed on the back of notes for £5, 
but they must not be placed on the face of 
the notes 

On the £\ and 10s. notes there is a special 
"window” water-mark in the centre of the 
lower half of the notes representing in profile 
the head of Britannia, whose figure, adopted 
in 1694 as the seal of the Bank, has appeared 
on the Bank’s notes from the earliest days 
The head is surmounted by a helmet of 
classic type The Bank’s "wave line” water- 
mark appears round the edges of the notes. 

Where notes of the Bank of England 
issued more than forty years ago (m the 
case of notes for £\ or 10s., twenty years, see 
the 1928 Act) have not been presented for 
payment, the Bank of England is empowered 
by the Bank Act, 1892, Section 6, to write 
off the amount, or any proportion of it, of 
such notes from the total amount issued by 
the issue department, and the Bank Charter 
Act, 1844, IS to apply as if the amount so 
written off had not been issued, provided 
that — 

" (a) A return of the amount of notes so 
written off shall be forthwith sent 
to the Treasury and lard by them 
before Parliament , and 

' ‘ (6) This Section shall not affect the 
liability of the Bank to pay any 
note included in the amount so 
written off, and if it is presented for 
payment the amount shall either 
be paid out of the bank notes, gold 
coin, or bullion in the banlang 
department; or, if it is exchanged 
for gold com or bullion in the issue 
department, or for a note issued 
from the issue department, a corre- 
sponding amount of gold com or 
bullion shall be transferred from 
the banking department and appro- 
priated to the issue department.” 

Lord Mansfield (m Miller v. Race, 1758, 


1 Burr. 452) said: "Bank notes are not 
goods, nor securities, nor documents for 
debts, nor are they so esteemed, but are 
treated as money, as cash, m the ordinary 
course and transaction of business by the 
general consent of mankind.” 

A material part of a Bank of England note, 
and of all bank notes, is the number. If a 
note is lost or stolen, the number often 
enables the loser who has kept a record of 
it to trace the note. The fact of notes being 
numbered, and therefore traceable, no doubt 
often tends to prevent them being stolen. 

The numbers also are necessary to the 
Bank in order that a correct register may be 
kept of all notes issued, and the date of issue, 
and that, when withdrawn from circulation, 
each note may be written off in the register 
as having been paid. (See Bank Notes, 
Bank of England.) 

In Suffell V. Bank of England (1882), 9 
Q B D 555, the numbers upon certain notes 
had been fraudulently altered before they 
had been hona fide purchased by the plaintiff 
for value. It was held that, although the 
alteration did not vary the contract, it was 
material in the sense of altering the notes 
in an essential part, and that therefore the 
notes were vitiated so that the plaintiff could 
not recover. 

In Hongkong and Shanghai Banking Cor- 
poration V. Lo Lee Shi (1928), 44 T.L.R. 233, 
one of its notes had been accidentally muti- 
lated and the number was missing. With 
regard to the liability of the bank to pay 
the note from which the number was missing, 
the Judicial Committee of the Privy Council 
held that there was nothing to destroy the 
liability of the bank upon a document which 
was admitted to be one of its notes. They 
added, "it is not possible in this case to lay 
down any general principles of law; they 
desire their judgment to be limited to this 
point, that in the special circumstances of 
this case it is possible, by means of the 
fragments of the document, assisted by oral 
evidence, to establish a claim against the 
bank for the $500 due upon the note.” In 
this case the number had been accidentally 
defaced, and it was pointed out that the 
case of Suffell v. Bank of England was 
different, as in that case the notes had been 
intentionally and fraudulently altered. 

Mutilated bank notes for £\ and 10s. are 
referred to under Mutilated Notes. 

The Bank of England will register a 
"stop” in respect of a lost or stolen note 
of £5 denomination and upwards on pay- 
ment of a registration fee of half a crown. 
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This procedure only guarantees that the 
Bank will require the presenter of the note 
to justify his title to payment, for the Bank 
is bound by the terms of the Bank Charter 
Act, 1844, to honour its notes presented by 
the public. 

Where a note has been destroyed, the 
Bank will issue a fresh one after a year on 
satisfactory proof of destruction and against 
an approved indemnity Where the destruc- 
tion cannot be proved, five years must elapse 
before a fresh note will be issued against 
an indemnity. 

BANK OF ISSUE. A bank which issues 
its own notes payable to bearer on demand. 

Principally through amalgamations, the 
banks of issue in England have disappeared, 
leaving only the Bank of England 

The issue of bank notes in Ireland was 
regulated by the Act of 1845 (8 & 9 Vict. 
c. 37). A banker in Ireland was prohibited 
from issuing notes in excess of the amount 
certified by the Commissioners of Stamps 
and Taxes (that is, the average amount of 
notes in circulation for one year prior to 
1st May, 1845) except against the monthly 
average amount of gold and silver held by 
such banker at the head office and four 
principal places of issue. 

The issue of bank notes m Scotland is 
regulated by the Act of 1845 (8 & 9 Vict. 
c. 38). Bankers issuing notes on 6th May, 
1844, were emjxiwered to continue to issue 
them to the extent of the amount certified 
by the Commissioners (that is, the average 
amount of notes in circulation for one year 
prior to the passing of the Act) and the 
monthly average of gold and silver com held 
by such banker at the head office or principal 
place of issue. 

In each of those Acts of 1845 it is provided 
that the silver against which notes may be 
issued must not exceed one-fourth part of 
the gold com ; that notes for one pound and 
upwards may be issued; and that Bank of 
England notes, though they may circulate 
in Ireland and Scotland, are not a legal 
tender m those countries. 

By the Currency and Bank Notes Act, 
1928, for the purpose of any enactment 
which, in the case of a bank in Scotland or 
Northern Ireland, limits by reference to the 
amount of gold and silver coin held by any 
such bank the amount of notes which that 
bank may have in circulation. Bank of 
England notes held by that bank, or by the 
Bank of England on account of that bank, 
shall be treated as being gold coin held by 
that bank. (Section 9 (1).) 


A bank in Scotland or Northern Ireland 
may hold the com and Bank of England 
notes, by reference to which the amount of 
notes which it is entitled to have in circula- 
tion IS limited, at such of its offices m 
Scotland or Northern Ireland respectively, 
not exceeding two, as may from time to 
time be approved by the Treasury. (Section 
9(2)) 

By Section 1 of the same Act, Bank of 
England notes for £\ and for 10s. may be 
put into circulation m Scotland and Northern 
Ireland, and shall be current and legal tender 
there as in England. 

By the Bankers (Northern Ireland) Act, 
1928— 

Whereas under the Act of 1845, the 
aggregate amount of notes which 
banks m Ireland are authorised to 
issue in excess of the amount issued 
against gold and silver was fixed at 
;^6,354,494 (that is the “fiduciary note 
issue") and 

Whereas by the Currency Act, 1927, of 
the Irish Free State provision is made 
for the issue within the Irish Free 
State of currency and bank notes, 
and the issue in the Irish Free State 
of bank notes other than those 
authorised by that Act is prohibited ; 
and 

Whereas in consequence of the passing 
of the said Currency Act, 1927, it is 
necessary that the aggregate amount 
of the fiduciary note issue m Northern 
Ireland should be reduced ; and 

Whereas the banks in Northern Ireland 
which are entitled to fiduciary note 
issues have agreed with the Treasury 
that the aggregate fiduciary note issues 
in Northern Ireland should be reduced 
to 1,634, 000 [the Act apportions that 
amount amongst the six banks of 
issue in Northern Ireland] ; 

it was enacted that the Act of 1845 shall, 
in its application to Northern Ireland, have 
effect as if that amount (;^1,634,000) had 
been the amount authorised under the Act 
of 1845. (Section 1 (1).) The notes which 
any such bank is by the Act of 1845, as 
amended by this Act, authorised to issue 
shall be in addition to any bank notes which 
the bank is by any law for the time being 
in force in the Irish Free State, authonsed to 
issue within the Irish Free State. (Section 1, 
(2).) It shall not be lawful for a banker 
in Northern Ireland to pay out or put in 
circulation any bank or other notes formmg 
part of the currency of any country outside 
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the United Kingdom, except as the Treasury 
may by any general or special licence 
authorise. (Section 2.) 

For the purposes of the Act of 1845 which 
relate to the issue of notes against gold and 
silver com, there shall not be included any 
gold or silver com held by a bank at any office 
outside the United Kingdom. (Section 3 ) 

A bank in Scotland does not lose its right 
to issue notes by opening an office m London 

By the Currency and Bank Notes Act, 
1914, Section 4, notes of banks of issue m 
Scotland or Ireland were made legal tender 
until revoked by Royal Proclamation This 
Section was, by Proclamation, revoked as 
from 1st January 1920. 

The authorised issues are as follows — 
Bank of England 

Issue authorised against securities £260,000,000 
England 

Joint Stock Banks — 

Through amalgainations, the last issue 
disappeared in 1019 

Private Banks — 

Through amalgamations, tlu last issue 
disapi^ared m 1921 
Scotland — 

Eight Joint Stock Banks 2,676,350 

Northern Ireland — 

Six Joint Stock Banks 1 ,63-1,000 

Total £264,310,350 


(But see Currency and Bank Notes 
Act, 1928, Section 8 ) 

To show how greatly the authorised issues 
of the English country banks had dimin- 
ished, “m March, 1858, the fixed issues of 
the issuing private banks, 153 in number, 
amounted to £^4,432,790, and those of the 
63 issuing joint stock banks to £^3,303,357 ” 
(Hutchison’s Practice of Banking, Vol ii, 
p. 349 ) The authorised issue of the banks 
in Scotland m that year was £^3,087,209, or 
only ;^4 10,000 more than at present. (See 
Bank Notes.) 

BANK POST BILL. Bank Post Bills were 
first issued by the Bank of England m 1738, 
payable at seven or sixty days after sight, 
without grace. They were issued to cus- 
tomers of the Bank of England free of stamp 
duty and commission and were originally 
used as a precaution against robbery m 
transit, as they could be stopped before their 
due date. For a long time past their issue 
had been confined to seven-day bills and, as 
such, they appeared on the liability side of 
the Weekly Return (Banking Department). 
They finally ceased to be issued m September, 
1934. 

BANK PREMISES. The premises of a 


banking company are frequently written 
down much below what may be regarded as 
their market value In the case of the Bank 
of England its valuable property does not 
appear at all m the balance sheet. 

Where the property is leasehold, the 
amount at which it stands in the books is 
reduced annually from profits by such an 
amount as will clear off the amount by the 
expiration of the lease. For example, if the 
outlay upon the land and buildings has been 
£^2,000 and the term of the lease is fifty years, 
a sum of £^40 should be set aside out of 
profits each year so that by the end of the 
term the balance at the debit of the premises 
account will be cleared off 

BANK PREMISES REDEMPTION FUND. 
The name of the account to which are 
credited, yearly or half-yearly, any sums 
which are set aside out of profits for the 
purpose of reducing, when necessary, the 
balance at the debit of bank premises 
account. 

BANK RATE. The Bank Rate is the 
advertised minimum rate at which the 
Bank of England will discount approved 
bills of exchange (of not more than three 
months’ currency), but the rate which was 
actually charged to customers who kept 
their accounts with the Bank was the current 
market rate, which was, as a rule, lower 
than the Bapk Rate. The Bank Rate is 
fixed by the Directors at their weekly 
meeting each Thursday, though alterations 
are sometimes made, when necessary, upon 
other days. The Rate was regulated accord- 
ing to the supply of money, on the one hand, 
and the demand for it, on the other. When 
the Bank reserve got too low, the Directors 
raised the Rate, but when the Directors found 
that they were in a position to increase their 
loans or discounts, the Rate was lowered. 
The reserve in the banking department was 
the most important cause of the rise or fall 
of the Bank Rate. A small reserve indicated 
a high Rate, and a large reserve a low Rate, 
When gold standards were in operation, a 
rise in the Bank Rate tended to attract gold 
to this country, a fall in the Rate encour- 
aged gold to go abroad. The Bank Rate was, 
therefore, of the utmost importance in pro- 
tecting the national reserve of gold. The 
rates, whether for loans, discounts, or de- 
posits, of all the other banks in the country 
were regulated more or less, according to 
the Bank Rate, 

The Bank Rate has now (1954) assumed 
some of its former significance as a weapon 
m the hands of the Government to check 
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inflation and stimulate demand as and when 
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6 

6i 

6 

Si 

6 

7 

8 
9 

10 

(Bank Charter 
Act suspended 
Nov. 12) 

8 

6 

5 
4 

3i 

3 

2i 

3i 

4 

i* 

6 

5 

6 

7 

8 
7 
6 

5 

6 
5 

4 

I* 

i‘ 

3 

4 

5 
4 

i* 

3* 

4 

5 

6 

7 

8 

7 

8 
7 
6 

7 

8 
9 
8 
7 


Yearly Aver. 

£ s. 


6 1 3 


6 12 11 


3 4 7 


2 14 8 


4 3 7 


.S 4 n 


2 10 6 


4 8 2 
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1864. 

1865. 


1866. 


1867. 

1868. 

1869. 

1870. 


1871. 


1872. 


Date. 

June 16 
July 25 
Aug. 4 
Sept. 8 
Nov. 10 
24 

Dec. 15 
Jan. 12 
26 

Mar. 2 
.. 30 

May 4 
.. 25 

June 1 
„ 15 

July 27 
Aug. 3 
Sept. 28 
Oct. 2 
» 5 

» 7 

Nov. 23 
Dec. 28 
Jan. 4 
Feb. 22 
Mar. 15 
May 3 
» 8 
H 

.. 12 


Aug. 16 
» 23 

„ 30 

Sept. 6 
» 27 

Nov. 8 
Dec. 20 
Feb. 7 
May 30 
July 25 
Nov. 19 
Dec. 3 
April 1 
May 6 
June 10 
24 

July 15 
Aug. 19 
Nov. 4 
July 21 
» 23 

„ 28 
Aug. 4 

» 4 

„ 18 

„ 25 

Sept. 1 

„ 15 

.. 29 

Mar. 2 

April 13 

June 15 

July 13 

Sept. 21 

.. 28 

Oct. 7 

Nov. 16 

„ 30 

E)ec. 14 

April 4 

11 

May. 9 


Per cent. 

6 

7 

8 

9 
8 
7 
6 
5* 

5 

4i 

4 

4* 

4 

3* 

3 
3* 

4 

4* 

5 

6 
7 
6 

7 

8 
7 
6 

7 

8 
9 

10 

(Bank Charter 
Act sus^nded) 

7 

6 

5 

4* 

4 

3i 

3 

2 * 

2 

2 * 

3 

4 

4i 

4 

3* 

3 

2 * 

3 
3* 

4 

5 

6 
5* 

4* 

4 

3* 

3 

2 * 

3 

2 * 

2i 

2 

3 

4 

5 
4 

3i 

3 

3* 

4 

5 


Yearly Aver. 

£ s. d. 


7 10 


4 15 6 


3 4 2 


3 1 11 


2 17 8 


Date. 

1872. May 30 
June 13 

„ 20 
Julv 18 
Sept. 18 
» 26 
Oct. 3 
„ 10 
Nov. 9 
„ 28 
Dec 12 

1873. Jan. 9 

23 
„ 30 

Mar. 26 
May 7 
10 

„ 17 

June 4 
» 12 
July 10 
» 17 

24 
„ 31 

Aug 21 
Sept 25 
.. 29 

Oct 14 
„ 18 
Nov 1 
7 

.. 20 
27 


„ 30 

1875. Jan. 7 

» 14 

*» 28 
Feb. 18 
July 8 
.. 29 

Aug. 12 
Oct. 7 
” 

Nov. 18 
Dec. 30 

1876. Jan. 6 
Jan. 27 
Mar. 23 
April 6 

„ 20 

1877. May 3 
July 5 

„ 12 
Aug. 28 
Oct. 4 
» 11 
Nov. 29 

1878. Jan. 10 

.. 31 


Per cent. 
4 

3* 

3 

3i 

4 

4i 

5 

6 
7 
6 
5 

4 

H 

4 

44 

5 

6 
7 
6 
5 

44 

4 

34 

3 

4 

5 

6 

7 

8 
9 
8 
6 


Yearly Aver. 

£ s- d. 





Dec. 4 

5 




„ 11 . 

44 




1874. Jan. 8 . . 

4 




„ 15 . 

34 




April 30 

4 

6 

18 

11 

May 28 

34 




June 4 

3 




„ 18 . . 

24 

2 

10 

9 

J^y 30 . 

3 




Aug 6 . 

4 

2 

1 

11 

„ 20 . . 

34 




„ 27 . 

3 




Oct. 15 

4 




Nov. 16 

5 


6 

5 

4 

3 

31 

3 

21 

2 

21 

31 

4 

3 

4 

5 
4 

31 

3 

2 

3 

21 

2 

3 

4 

5 
4 
3 
2 


4 1 11 


4 15 10 


3 13 10 


3 4 8 


2 12 2 


2 18 0 
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Date. 


Per cent. 

Yearly Aver. 


Date. 


Per cent. 

Yearly Aver. 





£ s- d. 





£ s. d. 

1878, 

Mar. 28 

. 

3 


1889. 

Aug. 8 


3 



May 30 

. 




„ 29 


4 



June 27 


3 



Sept. 26 


5 



July 4 


3* 



Dec. 30 


6 

3 10 11 


Aug. 1 . 


4 


1890. 

Feb. 20 


5 



„ 12 . 


5 



Mar. 6 


H 



Oct 14 . 


6 



» 13 


4 



Nov. 21 


5 

3 15 7 


April 10 


34 


1879. 

Jan. 16 . 


4 



,, 17 


3 



» 30 . 


3 



June 26 


4 



Mar. 13 . 


2i 



July 31 


5 



April 10 . 


2 



Aug. 21 


4 



Nov. 6 


3 

2 10 4 


Sept. 25 

. 

5 


1880. 

June 1 7 





Nov. 7 


6 



Etec. 9 . 


3 

2 15 4 


Dec. 4 


5 

4 10 5 

1881. 

Jan. 13 


3i 


1891. 

Jan. 8 


4 



Feb 17 . 


3 



„ 22 


3J 



April 28 . 


2* 



„ 29 


3 



Aug 18 


3 



April 16 


H 



»i 25 


4 



May 7 


4 



Oct. 6 


5 

3 10 0 


„ 14 


5 


1882. 

Jan. 30 . 


6 



June 4 


4 



Feb. 23 


5 



» 18 


3 



Mar. 9 . 


4 



July 2 


2J 



» 23 . 

. 

3 



Sept. 24 


3 



Aug 17 . 


4 



Oct. 29 


4 



Sept. 14 . 


5 

4 2 0 


Dec 10 


34 

3 5 2 

1883. 

Jan. 25 


4 


1892. 

Jan. 21 


3 



Feb. 15 . 


3i 



April 7 

* , 

24 



Mar 1 


3 



„ 28 


2 



May 10 . 


4 



Oct. 20 


3 

2 10 6 


Sept. 13 


3i 


1893. 

Jan. 26 


24 



27 . 


3 

3 114 


May 4 


3 


1884. 

Feb. 7 . 


3i 



» 11 


34 



Mar. 13 . 


3 



„ 18 


4 



April 3 . 


2* 



June 8 


3 



June 19 . 


2 



„ 15 


24 



Oct. 9 . 


3 



Aug. 3 


3 



30 . 


4 



„ 10 


4 



Nov. 6 . 


5 

2 19 1 


„ 24 


5 


1885. 

Jan. 29 


4 



Sept. 14 


4 



Mar. 19 . 


3* 



„ 21 


34 



May 7 


3 



Oct. 5 


3 

3 1 1 


» H 


2* 


1894. 

Feb. 1 


24 



„ 28 . 


2 



22 


2 

2 2 3 


Nov. 12 . 


3 


1895. 



2 

2 0 0 


Dec. 17 . 


4 

2 17 7 

1896. 

Sept. 10 


24 


1886. 

Jan. 21 


3 



„ 24 


3 



Feb. 18 . 


2 



Oct. 22 


4 

2 9 8 


May 6 . 


3 


1897. 

Jan. 21 


34 



June 10 . 


2* 



Feb. 4 


3 



Aug. 26 . 





April 8 


24 



Oct. 21 . 


4 



May 13 


2 



Dec. 16 . 


5 

3 1 0 


Sept. 23 


24 


1887. 

Feb. 3 . 


4 



Oct. 14 


3 

2 12 8 


Mar. 10 . 


3* 


1898. 

April 7 


4 



24 . 


3 



May 26 


34 



April 14 


2| 



June 2 


3 



„ 28 . 


2 



» 30 


24 



Aug. 4 . 


3 



Sept. 22 


3 



Sept. 1 . 


4 

3 7 0 


Oct. 13 


4 

3 4 11 

1888. 

Jan. 12 


3i 


1899. 

Jan. 19 


34 



» 19 . 


3 



Feb. 2 


3 



Feb. 16 . 


2* 



July 13 





Mar. 15 . 

. 

2 



Oct. 3 


44 



May 10 . 


3 



» 5 


5 



June 7 . 


2* 



Nov. 30 


6 

3 15 1 


Aug. 9 


3 


1900. 

Jan. 11 


5 



Sept. 13 . 


4 



„ 18 


44 



Oct. 4 . 


5 

3 5 11 


„ 25 


4 


1889. 

Jan. 10 


4 



May 24 


34 



» 24 . 


3* 



June 14 


3 



» 31 . 


3 



July 19 


4 

3 19 3 


April 18 

. 

2i 


1901. 

Jan. 3 

. 

5 
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Date. 


Per cent. 

Yearly Aver. 


Date. 

Per cent 

Yearly Aver 





£ 

s. 

d 




£ s d. 

1901. 

Feb. 7 


4i 




1919. 

Nov. 6 

5 

5 3 0 


21 

, 

4 




1920. 

April 15 

7 

6 14 2 


June 6 

. 

3i 




1921. 

April 28 




„ 13 


3 





June 23 . . 

6 



Oct. 31 


4 

3 

14 

4 


July 21 

Si 


1902. 

Jan. 23 


H 





Nov. 3 . 

5 

6 1 11 


Feb. 6 


3 




1922. 

Feb 16 

H 



Oct. 2 


4 

3 

6 

7 


April 13 

4 


1903. 

May 21 


H 





June 15 

3i 



June 18 


3 





July 13 

3 

3 14 0 


Sept 3 


4 

3 

15 

0 

1923 

1 uly 5 

4 

3 9 9 

1904. 

April 1 4 


3* 




1924. 


4 

4 0 0 


.. 21 


3 

3 

6 

1 

1925 

Mar. 5 

5 


1905. 

Mar. 9 


2i 





Aug. 6 

4i 



Sept. 7 

, , 

3 





Oct 1 

4 



„ 28 


4 

3 

0 

1 


Dec 3 

5 

4 116 

1906. 

April 5 


3i 




1926 


5 

5 0 0 


May 3 


4 




1927. 

April 21 

4i 

4 13 1 


June 21 


3i 




1928 


4i 

4 10 0 


Sept 13 


4 




1929 

Feb 7 

Si 



Oct. 11 


5 





Sept 26 

6i 



„ 19 


6 

4 

5 

3 


Oct 31 . 

6 


1907. 

Jan. 17 


5 





Nov 21 

Si 



April 1 1 


4i 





Dec 12 

5 

5 9 10 


„ 25 


4 




1930. 

Feb 6 

4i 



Aug. 15 


4i 





Mar. 6 

4 



Oct. 31 

. , 

Si 





20 

3i 



Nov. 4 


6 





May 1 

3 

3 8 3 


7 


7 

4 

18 

5 

1931. 

May 14 

21 


1908. 

Jan. 2 


6 





July 23 

3i 



16 


5 





M 30 

4i 



23 


4 





Sept 20 

6 

3 19 4i 


Mar. 5 


3i 




1932 

Feb. 18 

5 



„ 19 


3 





Mar. 10 

4 



May 28 


2i 

3 

0 

4 


„ 17 

3i 


1909. 

Jan. 14 


3 





April 21 

3 



April 1 


2i 





May 12 

2i 



Oct. 7 


3 





June 30 

2 

3 0 2 


„ 14 


4 




1933. 



2 0 0 


» 21 


5 




1934. 



2 0 0 


Dec. 9 


4i 

3 

2 

0 

1935. 



2 0 0 

1910. 

Jan. 6 


4 




1936. 



2 0 0 


„ 20 


3i 




1937 

• • • • 


2 0 0 


Feb. 10 


3 




1938 



2 0 0 


Mar. 17 


4 




1939. 

Aug. 24 . 

4 



June 2 


3i 





(In anticipation of 

war with Germany) 


9 


3 





Sept 28 . 

3 



Sept. 29 


4 





Oct. 26 . . 

2 

2 5 3 


Oct. 20 


5 




1940. 

• • • • • 


2 0 0 


Dec. 1 


4i 

3 

14 

5 

1941. 

• • • • 


2 0 0 

1911. 

Jan. 26 


4 




1942. 

• • • • • 


2 0 0 


Feb. 16 


3i 




1943. 

• • • • 


2 0 0 


Mar. 9 


3 




1944-50 .... 


2 0 0 


Sept. 21 


4 

3 

9 

4 

1951. 

Nov. 8 . 

2i 

2 1 6 

1912. 

Feb. 8 


3i 




1952. 

Mar 11 . 

4 

2 14 2 


May 9 

« • 

3 




1953 

Sept. 17 

3i 

3 17 1 


Aug. 29 


4 









Oct. 17 

• • 

5 

3 

15 

6 





1913. 

April 17 

• • 

4i 









Oct. 2 


5 

4 

15 

4 





1914. 

Jan. 8 


4i 




BANK RATE BOOK. This book shows all 


Jan. 22 


4 

o 




the changes for a number of years past which 


„ 29 

Tuly 30 


3 

4 




have taken place in 

the Bank of England 


„ 31 


8 




Rate, 

and whenever 

any alteration of the 


Aug. 1 


10 




Rate occurs, a record of it, with the date of 


(Outbreak of war with Germany.) 



the change, is immediately entered. The 


n 8 


V/ 

5 

4 

0 

9 

averages of the Bank Rate for the half-year 

1915. 



5 

5 

0 

0 

and for the year are also entered in the book. 

1916. 

July 13 

. 

6 

5 

9 

7 

BANK RETURN. 

By the Bank Charter 

1917. 

Jan. 18 
April 5 

• 

Si 

5 

5 

3 

1 

Act, 

1844 (7 & 8 Viet 

c 32), 

Section 6, it is 

1918. 


• • 

5 

5 

0 

0 

provided that the Bank of England issue a 
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weekly return as to its financial position: 
“An account of the amount of Bank of 
England notes issued by the Issue Depart- 
ment of the Bank of England and of gold 
com and of gold and silver bullion respec- 
tively, and of securities in the said Issue 
Department, and also an account of the 
capital stock, and the deposits, and of the 
money and securities belonging to the said 
Governor and Company m the Banking 
Department of the Bank of England, on 
some day in every week to be fixed by the 
Commissioners of Stamps and Taxes, shall 
be transmitted by the said Governor and 
Company weekly to the said Commissioners 
in the form prescribed in the schedule hereto 
annexed marked (A) and shall be published 
by the said Commissioners in the next suc- 
ceeding London Gazette in which the same 
may be conveniently inserted " By the Cur- 
rency and Bank Notes Act, 1928, the form 
prescribed under the above section may be 
modified to such an extent as the Treasury, 
with the concurrence of the Bank, consider 
necessary, having regard to the provisions 
of this Act. (Section 10 ) The Weekly Re- 
turn IS still published in the London Gazette, 
and IS also issued to the Press and pubhc. 
It is pubhshed on Thursdays and is made up 
to the close of business on the previous day. 

The Weekly Return issued by the Bank 
of England on 7th September, 1844 (that is, 
shortly after the Bank Charter Act was 
passed) is given for comparison with the 
Weekly Returns issued to the press on 29th 
November, 1928, and 20th April, 1949, 
respectively. 

Issue Department 


September 7, 1844. 

Notes issued 

£28,351,295 

Government Debt. 

Other securities 

Gold com and bullion 

Sliver bullion 

£11,015,100 

2,984,900 

12,657,208 

1,694,087 


£28,351,295 

Banking Department 
September 7, 1844. 
Proprietors’ capital . 

Rest 

Public deposits 

Other deposits 

Seven-day and other bills 

£14,553,000 

3,564,729 

3,630,809 

8,644,348 

1,030,354 


£31,423,240 

Government securities 

Other securities 

Notes 

Gold and silver com 

£14,554,834 

7,835,616 

8,175,025 

857,765 


£31,423,240 


The currency note issue of the Treasury 
was transferred to the Bank of England on 
22nd November, 1928, the Bank was author- 
ised to issue notes for £\ and for 10s., and 
the fiduciary note issue, that is, the amount 
of notes that may be issued against securities, 
was fixed at ;^260,000,000. The securities may 
include silver coin not exceeding ;^5,500,000. 
(See Currency and Bank Notes Act, 1928.) 

The Weekly Return of the Bank issued 
29th November, 1928, is regarded as an 
historical document, because it was the first 
Return to be issued after the amalgamation 
of the currency note issue with the Bank’s 
own issue, and because it inaugurated a new 
and more informative type of Return. The 
following is the Return for that date — 

Issue Department 
Notes Issued — 

In circulation . . £367,001,148 

In banking department . . 52,087,797 


£419,088,945 


Government debt 

. £11,015,100 

Other Government securities 

233,568,550 

Other securities 

10,176,193 

Silver com 

5,240,157 

Amount of fiduciary issue 

£260,000,000 

Gold com and bullion 

. 159,088,945 

£419,088,945 

Banking Department 

Proprietors’ capital . 

. £14,553,000 

Rest 

3,254,001 

Public deposits 

Other deposits — 

21,452,051 

Bankers 

62,379,409 

Other accounts 

37,185,203 

Seven-day and other bills . 

2,649 

£138,826,313 

Government securities 

Other securities — 

. £52,180,327 

Discounts and advances . 

13,586,293 

Securities 

20,214,855 

Notes .... 

52,087,797 

757,041 

£138,826,313 

Gold and silver com . 


The Return for 20th April, 1949, is given 
on page 80 showing the war-time changes as 
regards the note issue and gold reserve, and 
the above-mentioned changes in nomen- 
clature. 

As a result of the withdrawal of silver 
coin and its replacement by cupro-mckel 
coin following the Coinage Act, 1946, in the 
Bank Return for 13th November, 1946, and 
thereafter the item in the Issue Department 
“Silver Coin” is styled “Coin other than 
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Apnl 20, 1949 
Issue Department 

i 

Notes Issued — 

In Circulation . . . 1,280,611,454 

In Banking Department . . 19,636,379 


£1,300,247,833 


Government Debt . 

Other Government Securities 

Other ^cunties 

Com (other than Gold) . 


£ 

11,015,100 

1,288,255,118 

717,031 

12,751 


Amount of Fiduciary Issue . . 1,300,000,000 

Gold Com and Bullion (at 172s. 3d 
per oz. fine) .... 247,833 


£1,300,247,833 


Banking Department 


Capital .... 

, 

14,553,000 

Rest .... 

Public Deposits — 

• 

3,210,079 

Public Accounts* 

, 

12,755,494 

H.M. Treasury Special Account 
Other Deposits — 

688,270 

Bankers 


. 307,422,553 

Other Accounts • 


93,964,163 

£432,593,559 

Government Securities 

Other Securities — 

• 

£ 

. 370,663,941 

Discounts and Advances 

« 

16,277,644 

Securities . 

• 

21,606,984 

Notes .... 


19,636,379 

Com • • • • 

• 

4,408,61 1 

£432,593,559 


* Indudmg Exchequer, Savmgs Banks, Commis- 
sioners of National Debt and Dividend Accounts. 

Gold Coin’ ’ ; whilst in the Banking Depart- 
ment, “Gold and Silver Coin” is now simply 
“Coin." 

Under the Bank Charter Act, 1844, the 
Bank was empowered to mclude silver coin 
in its metalhc backing of the note issue, but, 
in fact, never used this power. The “Silver 
Coin” which appears in the Return above 
arose on the amalgamation of the note issues 
in 1928, when the Bank took over the assets 
held against Treasury notes in the old Cur- 
rency Notes Account. These mcluded silver 
coin, which was consequently absorbed into 
the fiduciary issue cover and not into the 
metallic reserve. The coin held in the Bank- 


ing Department has for sometime consisted 
mostly of silver, which in due course will 
give place to cupro-nickel. 

The Issue Department section of the Re- 
turn for 20th April, 1949, shows on the one 
side the total amount of notes issued by that 
Department and, on the other side, the 
securities and coin (forming the security for 
the fiduciary issue) and the gold coin and 
bulhon held in the Department, against 
which the notes have been issued. Only a 
nominal amount of gold has been held by 
the Bank of England for this purpose since 
6th September, 1939, when the Issue De- 
partment’s holding was finally transferred to 
the Exchange Equahsation Account in 
accordance with the policy of concentrating 
the country’s gold resources in this Account. 
The value of the gold now held by the Issue 
Department is shown at current market 
price, which (in the Return dated 20th April, 
1949) is quoted as 172s 3d. per oz. fine. 
This procedure was introduced on and after 
1st March, 1939, when, under the terms of 
the Currency and Bank Notes Act, 1939, 
the assets of the Issue Department were re- 
valued weekly at current market values. The 
first asset, “ Government Debt,” ;^1 1,015, 100, 
formed the amount of the old Government 
debt shown m the 1844 Return and is still 
retained as a separate item. 

The first item m the Return for the Bank- 
ing Department — Capital, £^14,553,000 — was, 
before the nationahsation of the Bank of 
England on 1st March, 1946, designated 
“Propnetors’ Capital.” The original capital 
of the Bank, when it was estabhshed m 1694, 
was ;^1, 200,000, and it was increased from 
time to time until it reached the amount of 
£^14,553,000, in 1816, at which figure it has 
since remained. Under the terms of the 
Bank of England Act, 1946, the whole of 
the existing capital stock was transferred to 
the Treasury. The next item is the Rest or 
Reserve Fund, ;^3,576,771, which has been 
accumulated from profits and to which 
profits have been added from time to time. 
This item is never allowed to fall below 
;^3,000,000. 

Pubhc Deposits represent the moneys paid 
mto the Bank by the Government Depart- 
ments, 

“H.M. Treasury Special Account” first 
figured on the Return in August, 1948. Its 
balance represents the sterling equivalent 
of the United States dollar outgoings on 
“E.R.P.” grants under Marshall aid, and 
notified to the Bank of England from time 
to time. 
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The item “Other Deposits’’ is divided to 
show bankers’ deposits and other accounts. 
The former are composed of the balances 
kept with the Bank of England by banks m 
England, Scotland, and Northern Ireland. 
The Bank of England is thus the Bank upon 
which all other banks would rely m a time 
of pressure. In ordinary times, when money 
is abundant and not m demand, the amount 
of “Other Deposits’’ increases, owing to 
bankers keeping larger balances in the Bank, 
but when the demand for money becomes 
stronger the bankers’ balances diminish and 
the amount of “Other Deposits’’ therefore 
decreases. 

On the assets side the item “Other Securi- 
ties’’ IS divided to show discounts and 
advances made by the Bank, and other 
securities. 

The “Reserve’’ is formed of the last two 
items on the Return, notes and com The 
notes are those held by the Banking Depart- 
ment in the ordinary course of its banking 
business, and are those shown by the Issue 
Department as notes issued and held in the 
Banking Department. The percentage which 
the Reserve bears to the liabilities to the 
public (i.e. Public Deposits and Other De- 
posits) IS known as the “Proportion’’ and is 
an index to the strength of the Bank’s 
position In the Return for 20th April, 1949, 
notes and coin amount to ;^24,044,990, and 
the “Proportion’’ to the “Public’’ and 
“Other’’ deposits, ;^4 14,830,480, was approx- 
imately 5-8 per cent. 

BANK SHARES. The capital issued by 
banks consists of shares which are only 
partly-paid, and, in some banks, also of 
shares which are fully-paid. Contracts for 
the purchase and sale of bank shares or 
stock must set forth the distinctive numbers 
of the shares or stock. This requirement is 
not now observed however. (See Leeman’s 
Act.) 

BANK STOCK. The stock or capital of 
the Bank of England before pubhc owner- 
ship. 

'The Bank was established in 1694, with 
a capital of ;^1, 200,000, and by the year 1816 
it had been increased to ;^14,553,000, at 
which figure it still stands. By the Bank of 
England Act, 1946, this stock was trans- 
ferred to the Treasury, holders thereof re- 
ceiving in exchange a 3 per cent Government 
Stock. (See Bank of England.) 

BANKER AND CUSTOMER. The ord- 
inary relationship between a banker and a 
customer is that of debtor and creditor. 
When a customer pays in money to the 


credit of his account, the banker becomes 
the debtor and the customer the creditor, 
but when the banker makes a loan to a 
customer the position is reversed, as the 
customer is then the debtor and the banker 
the creditor. The money which a banker 
receives from a customer is at the free dis- 
posal of the banker; he may preserve it in 
his till, invest it in some security, or lend it 
out to another customer, but the customer 
retains the right to demand back a similar 
amount or to draw cheques upon the banker 
up to that sum, the cheques being payable 
either to the customer himself or to some 
other person. The obligation of a banker 
to pay his customer’s cheques is in addition 
to the relationship of debtor and creditor. 
The right to overdraw an account, however, 
only arises from a special agreement. The 
customer may also accept bills and arrange 
with the banker that they be charged to 
his account at maturity, or he may, in certain 
cases, make arrangements for the banker to 
accept bills on his behalf. In order to con- 
stitute a person a customer. Lord Davy said, 
in Great Western Railway v. London and 
County Banking Co., [1901] A.C. 414: “I 
think there must be some sort of account, 
either a deposit or a current account or 
some similar relation.’’ See other cases under 
Customer. (See Bank.) 

In Swiss Bank Corporation v. Joachimson 
(1921), 37 T.L.R. 534, the Court of Appeal 
held that express demand by a customer for 
repayment of a current account is a con- 
dition precedent to the right to sue the 
banker for the amount. A banker may, 
therefore, have to face legal claims for 
balances which have remained dormant for 
more than six years. This decision will not 
have much practical effect, as a banker never 
takes advantage of the Limitation Act, 1939, 
Atkin, L.J., in his judgment, summarised 
the relations between a banker and his 
customer as follows: “The bank under- 
takes to receive money and to collect bills 
for its customer's account. The proceeds 
so received are not to be held in trust for 
the customer, but the bank borrows the 
proceeds and undertakes to repay them. 
The promise to repay is to repay at the 
branch of the bank where the account is 
kept and during banking hours. It includes 
a promise to repay any part of the amount 
due, against the written order of the cus- 
tomer addressed to the bank at the branch, 
and, as such written orders may be out- 
standing in the ordinary course of business 
for two or three days, it is a term of the 
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contract that the bank will not cease to do 
business with the customer except upon 
reasonable notice. The customer, on his 
part, undertakes to exercise reasonable care 
in executing his written orders so as not to 
mislead the bank or to facilitate forgery. I 
think it is necessarily a term of such con- 
tract that the bank is not liable to pay the 
customer the full amount of his balance until 
he demands payment from the bank at the 
branch at which the current account is kept." 
(See Limitation Act, 1939; Unclaimed 
Balances.) 

If a customer leaves with his banker a 
parcel of securities for safe custody, the 
banker’s position is that of a bailee, and his 
liability depends, to a certain extent, upon 
whether he undertakes the duty gratuitously 
or for reward. The difference between a 
banker as a debtor to his customer and as a 
bailee may be illustrated as follows ; If 
John Brown pays in £2Q to the credit of his 
account, the banker becomes Brown’s debtor 
and IS liable to repay to Brown £20 on 
demand, but until the demand is made the 
banker can do what he likes with the money, 
and the £20 which is ultimately repaid to 
Brown is not, of course, the same coins as 
were originally handed by Brown to the 
banker; but if Brown gives to the banker 
a sealed bag containing, say, coins to the 
value of £20 and leaves it for safe custody, the 
banker becomes a bailee and must take care 
of the bag, as entrusted to him and return 
it, with the contents untouched, to the cus- 
tomer when required. (See Safe Custody.) 

A banker and his staff are bound to secrecy 
regarding the business and accounts of the 
customers, but a banker may, in certain 
cases, be compelled to give evidence in a 
court of law, and he may also be required 
to give a copy of entries in the books of the 
ba^. (See Bankers' Books (Evidence) 
Act, 1879.) 

In Tournier v. National Provincial and 
Union Bank of England, Ltd. (1924), 40 
T.L.R. 214, Bankes, L.J., said in the course 
of his judgment, with regard to the claim 
for damages for breach of the confidence 
existing between banker and customer, that 
the duty of a banker towards his customer 
not to disclose his affairs is a legal one arising 
out of contract and that the duty is not 
absolute, but qualified. The qualifications 
of the contractual duty of secrecy implied m 
the relation of banker and customer can be 
classified under four heads — 

(1) Where disclosure is under compulsion 
of law. 


(2) Where there is a duty to the public 
to disclose. 

(Example, where danger to the State or 
public duty may supersede the duty of 
the agent to his principal.) 

(3) Where the interests of the bank require 
disclosure. 

(Example, where a bank issues a writ 
claiming payment of an overdraft, 
stating on the face of the writ the 
amount of the overdraft.) 

(4) Where the disclosure is made by 
the express or implied consent of the 
customer. 

(Example, where the customer authorises 
a reference to his banker.) 

The duty does not cease the moment a 
customer closes his account. Information 
gained during the currency of the account 
remains confidential, unless released in cir- 
cumstances bringing the case within one 
of the above four classes of qualification. 
Again, the confidence is not confined to the 
actual state of the customer’s account. It 
extends to information derived from the 
account itself. 

"A more doubtful question is whether the 
confidence extends to information in refer- 
ence to the customer and his affairs derived 
not from the customer’s account, but from 
other sources, as, for instance, from the 
account of another customer of the cus- 
tomer’s bank. ... I cannot think that the 
duty of non-disclosure is confined to infor- 
mation derived from the customer himself or 
from his account.” 

As to a banker’s position when he is 
requested by another banker to supply an 
opinion as to the status or sufficiency of a 
customer, see Banker’s Opinions. 

A bank which is empowered by its memo- 
randum of association may act in the capa- 
city of sole executor under a will, or as 
trustee under a will or settlement, or as 
custodian trustee. (See Bank as Executor 
AND Trustee, Custodian Trustee.) 

Further information respecting the various 
matters and positions by which a banker is 
brought into more or less direct contact with 
his customers will be found under the respec- 
tive headings, and in particular the following 
articles may be referred to : Accounts, 
Advances, Bankrupt Person, Collecting 
Banker, Companies, Death of Customer, 
Deposit Receipt, Partnerships, Paying 
Banker, Promissory Note, Security, 
Stockbroking Transactions. 

BANKERS' AGENTS. (See Agents.) 
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BANKERS’ BOOKS (EVIDENCE) ACT, 

1879 (42 Vict. c. 11). This Act was passed 
on 23rd May 1879. 

In Rex V. Bono <5* Another (1913), 29 
T.L.R. 635, it was held that this Act was 
for the benefit of bankers, and its object 
was to relieve them of the necessity of 
actually attending in court with their books , 
it was not passed to increase facilities for 
discovery. It was clearly a matter of judicial 
discretion what were proper cases in which 
to afford such facilities ; certainly the case of 
a defendant seeking to justify a libel was 
not such a case. 

“Section 3. Subject to the provisions of 
this Act, a copy of any entry in a banker's 
book shall m all legal proceedings be received 
as prima facte evidence of such entry, and of 
the matters, transactions, and accounts 
therein recorded. 

“4. A copy of an entry in a banker’s book 
shall not be received in evidence under this 
Act unless it be first proved that the book 
was at the time of the making of the entry 
one of the ordinary books of the bank, and 
that the entry was made in the usual and 
ordinary course of business, and that the 
book IS in the custody or control of the 
bank. 

“Such proof may be given by a partner 
or officer of the bank, and may be given 
orally or by an affidavit sworn before any 
Commissioner or person authorised to take 
affidavits. 

“5. A copy of an entry in a banker’s book 
shall not be received in evidence under this 
Act unless it be further proved that the copy 
has been examined with the original entry 
and IS correct. 

“ Such proof shall be given by some person 
who has examined the copy with the original 
entry, and may be given either orally or by 
an affidavit sworn before any Commissioner 
or person authorised to take affidavits. 

“6. A banker or officer of a bank shall not 
m any legal proceeding to which the bank is 
not a party, be compellable to produce any 
banker’s books, the contents of which can 
be proved under this Act, or to appear as a 
witness to prove the matters, transactions, 
and accounts therein recorded, unless by 
order of a judge made for special cause. 

“7. On the application of any party to a 
legal proceeding, a Court or judge may order 
that such party be at liberty to inspect and 
take copies of any entries in a banker’s book 
for any of the purposes of such proceedings. 
An order under this Section may be made 
either with or without summoning the bank 


or any other party, and shall be served on 
the bank three clear days before the same 
is to be obeyed, unless the Court or judge 
otherwise directs. 

“8. The costs of any application to a 
Court or judge under or for the purposes of 
this Act, and the costs of anything done or 
to be done under an order of a Court or 
judge made under or for the purposes of 
this Act, shall be m the discretion of the 
Court or judge, who may order the same or 
any part thereof to be paid to any party by 
the bank, where the same have been occa- 
sioned by any default or delay on the part 
of the bank. Any such order against a bank 
may be enforced as if the bank was a party 
to the proceeding. 

“9. In this Act the expressions ‘bank’ 
and ‘banker’ mean any person, persons, 
partnership, or company carrying on the 
business of bankers and having duly made 
a return to the Commissioners of Inland 
Revenue, and also any savings bank certified 
under the Acts relating to savings banks, and 
also any Post Office Savings Bank. 

"... Expressions in this Act relating to 
‘ bankers’ books ’ include ledgers, day books, 
cash books, account books, and all other 
books used in the ordinary business of the 
bank. 

“11. Sunday, Christmas Day, Good Fri- 
day, and any bank holiday shall be excluded 
from the computation of time under this 
Act.’’ 

The word “Court,’’ as used in Section 7 
IS defined in Section 10 as “the Court, judge, 
arbitrator, person or persons before whom 
a legal proceeding is held or taken.’’ Thus 
a magistrate before whom criminal proceed- 
ings are being taken, ha.s power to order 
that the prosecutor may inspect and take 
copies of entries in the books of a bank at 
which the defendant keeps his account. 

By Section 432 of the Companies Act, 
1948, where a company carr 3 nng on the 
business of bankers has duly forwarded to 
the registrar of companies the annual return 
required by Section 124, Sixth Schedule of 
this Act, and has added thereto a statement 
of the names of the several places where it 
carries on business, the company shall be 
deemed to be a “bank” and “bankers” 
within the meaning of the Bankers’ Books 
(Evidence) Act, 1879. 

In Waterhouse v. Barker (1924), 40 
T.L.R. 805, the plaintiff applied under 
Section 7 of the above Act for liberty to 
inspect and take copies of certain entries 
in the female defendant’s bankers’ books. 
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The defendant objected to produce those 
entries, swearing that they might tend to 
incriminate her and subject her to a criminal 
prosecution It was held that a litigant who 
swears that an inspection might tend to 
incriminate him (or her) is privileged from 
inspection, and, therefore, as the defendant 
had sworn that the entries in question might 
tend to incriminate her, no order for inspec- 
tion could be made before the trial of the 
action. 

BANKERS’ CLEARING HOUSE. (See 
Clearing House.) 

BANKER’S DRAFT. A person who wishes 
to remit money to someone in another place 
may, if he does not send his own cheque, 
obtain from his banker a draft on demand 
payable to the person who is to be paid the 
money. It may be drawn upon the banker’s 
London office or London agents, or upon 
one of the banker’s own branches, or upon 
some other bank where an arrangement 
exists for drafts to be so drawn. Whenever 
a draft is drawn, an advice is dispatched 
the same day, advising the London agents, 
bank or branch, as the case may be, of the 
particulars of the draft, so that the banker 
on whom it is drawn may recognise the 
draft when it is presented. 

By the Bank Charter Act, 1844, “it shall 
not be lawful for any banker to draw, accept, 
make, or issue in England or Wales, any bill of 
exchange or promissory note, or engage- 
ment for the payment of money payable to 
bearer on demand," except those banks 
which were lawfully issuing their own notes 
on 6th May, 1844. The last note issue of a 
bank in England disappeared in 1921, leaving 
only the Bank of England with a note issue. 

A draft on demand, like a cheque, requires 
a 2d. stamp. A draft drawn by any banker 
in the United Kingdom upon any other 
banker in the United Kingdom not payable to 
bearer or to order, and used solely for the pur- 
pose of settling or clearing any account 
between such bankers is exempt from stamp 
duty. (See Banker's Payment.) 

A draft on demand drawn by one branch 
upon another branch or upon the head office, 
is not a cheque within the meaning of the 
Bills of Exchange Act, 1882, as it is not 
addressed by one person to another, which 
is part of the definition of a cheque. 

By the Bills of Exchange Act (1882) 
Amendment Act, 1932, it is provided, how- 
ever, that Sections 76 to 82 of the Bills of 
Exchange Act, 1882 (i.e. the crossed cheque 
sections), shall apply as amended by the 
Bills of Exchange (Crossed Cheques) Act, 


1906, to a banker’s draft as if the draft 
were a cheque. The phrase “ banker’s draft ’’ 
IS defined by the Act as “a draft payable 
on demand drawn by or on behalf of a bank 
upon itself, whether payable at the head 
office or some other office of the bank.” 
This amending Act was passed to afford the 
same protection by way of crossing to such 
instruments as obtains in the case of cheques. 
These documents can now be effectively 
crossed, and when so marked can be regarded 
in all respects like crossed cheques. A further 
protection is now available in adding the 
words “not negotiable” to the crossing. 

A banker paying a crossed banker’s draft 
is protected against a forged indorsement by 
Section 80 of the principal Act, as amended 
by the new Act of 1932. In paying an 
uncrossed draft, he is not protected by 
Section 60, inasmuch as the amending Act 
only extends Sections 76 to 82 to banker’s 
drafts, and reliance must still be placed on 
Section 19 of the Stamp Act, 1853, in respect 
of protection against forged indorsements, 
and this is as follows — 

“Provided always, that any draft or order 
drawn upon a banker for a sum of money 
payable to order on demand which shall, 
when presented for pajmient, purport to be 
indorsed by the person to whom the same 
shall be drawn payable, shall be a sufficient 
authority to such banker to pay the amount 
of such draft or order to the bearer thereof , 
and it shall not be incumbent on such banker 
to prove that such indorsement, or any sub- 
sequent indorsement, was made by or under 
the direction or authority of the person to 
whom the said draft or order was or is made 
payable, either by the drawer or any indorser 
thereof.” 

It IS considered by some authorities that 
this section protects a banker in paying not 
only drafts drawn by one branch on another 
or on the head office, but also drafts drawn 
abroad on the head office in England. 

In the case of a draft after date, however, 
a forged or unauthorised signature is wholly 
inoperative and no right can be acquired 
through or under that signature. (Section 24, 
Bills of Exchange Act, 1882.) 

Where a banker's draft has been lost, a 
new one will be issued only on a satisfactory 
indemnity being provided. (See Bills of 
Exchange Act, 1882, Section 69.) Counter- 
mand of pa3niient will not be accepted by 
a bank of its own draft, but if lost before 
indorsement, advice of its loss would vir- 
tually make it impossible for the draft to be 
cashed at the drawee's office. If, however. 
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it was negotiated abroad, this would not 
follow, as a title can be made through a 
forgery in some foreign countries. 

Where a customer applies for a banker’s 
draft, the form of application and authority 
to debit his account should be stamped two- 
pence, unless a cheque accompanies it. 

The mere production of a cheque by the 
customer's agent without other authority is 
not sufficient. In Domtmon S' Gresham 
Guarantee Co. v. Bank of Montreal, a 
Privy Council case (see Financial News, 
18th July, 1930), an official of a company 
procured the proper complement of signa- 
tures to a cheque payable to the company's 
bankers and obtained, m exchange for the 
cheque and an application form signed by 
himself, a bank draft on New York in fraud 
of his company. It was held that the bank 
was liable for issuing drafts without the 
company's authority. 

BANKER'S MORTGAGE. A mortgage 
given to a banker usually takes one of three 
forms — a legal mortgage, an equitable mort- 
gage, or an equitable mortgage incorporating 
a power of attorney in favour of one of the 
bank’s officials and sometimes a declaration 
of trust by the mortgagor. 

Practice differs as to which type is used, 
but most banks keep standard forms of 
legal and equitable mortgages, and, in a 
few cases, forms for equitable mortgages 
including a power of attorney and declara- 
tion of trust as mentioned above. Some 
banks use mortgage forms to cover all 
moneys lent or to be lent, others insert a 
specific sum as the amount recoverable 
thereunder. 

There are features common to all these 
forms , they are drawn as a continuing 
security, the personal covenant is to pay on 
demand, a right of realisation on default or 
within a short time thereafter is covenanted 
for, the right of consolidation (see Con- 
solidation OF Mortgages) is preserved, 
and the power of the mortgagor to grant 
leases is subject to the bank’s consent. 

A legal mortgage is executed under seal 
and may take the form of a grant of a term 
of years (usually 3,000) if a freehold, or, if 
a leasehold, a sub-demise of the property, 
for a term one day less than the mortgagor’s 
term. (See Mortgage.) Alternatively, the 
formula for both freehold and leeisehold prop- 
erty may be used of a “charge by way of 
legal mortgage.’’ (See Charge by Way of 
Legal Mortgage.) Some banks use the 
latter form, others adhere to the more 
elaborate formula. 


A legal mortgage requires stamping at the 
rate of 5s. per cent on the highest sum 
advanced or to be advanced, or on the limit 
inserted in the form. Collateral stamping is 
permissible. (See Collateral Stamping.) 

An equitable mortgage merely gives a 
charge on the property scheduled, but con- 
tains, in addition to the above-mentioned 
common features, covenants to execute a 
legal mortgage if required and to execute 
any necessary documents to convey the 
property to a purchaser. It is executed 
under hand, unless it contains the power of 
attorney as mentioned above, when it will 
be executed under seal. (See Equitable 
Mortgage.) 

An equitable mortgage requires stamping 
at the rate of 2s. per cent on the highest 
amount advanced or to be advanced or on 
the limit inserted, unless it contains a power 
of attorney, when, being under seal, it requires 
the rate of 5s. per cent. 

Collateral stamping is not available for 
equitable mortgages stamped at 2s. per cent. 

A legal mortgage is discharged by the 
completion of the statutory receipt usually 
found on the back of the mortgage form and 
requires sealing by the bank. (See Statu- 
tory Receipt.) 

An equitable mortgage, not forming part 
of the title, is often marked “Cancelled’’ 
and handed to the mortgagor ; if a discharge 
is asked for, however, a simple receipt for the 
moneys (or balance of the moneys) secured 
may be indorsed under hand on the mortgage 
and will not require a receipt stamp by virtue 
of the Stamp Act, 1891 (Receipts — Exemp- 
tion No. 11). (See also Mortgage.) 

BANKER’S OPINIONS. One of the cases 
where a bank is absolved from the duty of 
secrecy regarding his customer’s affairs, 
given m Tourmer v. Nahonal Provincial S' 
Union Bank of England, Ltd. (see under 
Banker and Customer) is where the dis- 
closure IS made by the express or implied 
consent of the customer. Frequently cus- 
tomers give their banker’s name as a refer- 
ence — this IS express consent — but a large 
number of inquiries are made which are not 
at the instance of the customer. Some 
authorities consider that the consent of the 
customer is implied in such cases, inasmuch 
as by opening an account he impliedly agrees 
to the estabhshed usages of bankers obtain- 
mg as regards his account. In the above 
case, Atkin, L.J., said: “It appears tome 
that if it (i.e. the practice of bankers to give 
information about their customers to other 
bankers) is justified it must be upon the 
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basis of an implied consent of the customer.” 
In Parsons v. Barclay Co. and Another 
(1910), 26 T.L.R. 628, Baron Bramwell’s 
opinion in Sxmft v. Jewsbury, L R. 9 Q.B. 301, 
was quoted with approval, to the effect that 
the giving of opinions by one banker to 
another was a well-established custom among 
bankers. 

Replies to inquiries should be carefully 
worded so as to avoid any possibility of an 
action for libel by the customer. Legal 
proceedings have more usually arisen, how- 
ever, at the instance of the party at whose 
instance the inquiry was made. 

Actions may be for fraudulent misrepre- 
sentation or for innocent misrepresentation. 
The first term connotes somethmg wider 
than criminal fraud — there can be a legal 
fraud, and m this sense a fraudulent mis- 
representation IS one made “knowing it not 
to be true or without belief that it is true 
or . . . recklessly or carelessly as to whether 
it was true or false.” (Ridley, J., in Parsons 
V. Barclay Co. and Another.) But by 
Lord Tenterden’s Act, 1828, “no action shall 
be brought whereby to charge any person 
upon or by reason of any representation 
or assurance made or given concerning or 
relating to the character, credit, ability, 
trade or dealings of any other person to the 
intent or purpose that such other person 
may obtain credit, money or goods upon it, 
unless such representation or assurance be 
made in writing, signed by the party to be 
charged therewith.” 

Hence a bank cannot be charged with 
fraudulent misrepresentation unless the opin- 
ion bears its seal (i.e. its signature). If the 
opinion is signed by the manager, he will be 
liable if his answer can be construed as 
fraudulent misrepresentation. If, as is some- 
times done, the opinion is unsigned, neither 
bank nor manager will be liable. 

The more usual risk comes from innocent 
misrepresentation. This, in itself, is not a 
cause of action unless it can be shown that 
the answer was given negligently. This 
means that it must be shown that the 
banker is under a duty to take care, and the 
duty is to answer honestly from the facts 
immediately before the banker; it does not 
extend to seeking out information from 
sources beyond the banker's immediate 
province. In Parsons v. Barclay Co. and 
Another {supra) the Appeal Court held that 
no further duty was required of a banker 
than that of answering honestly and to the 
best of his ability and judgment from the 
facts immediately before him. 


In Batts Combe Quarry Co. v. Barclays 
Bank, Ltd. {The Times, 17th October, 1931), 
the plaintiffs alleged that the bank was 
negligent and guilty of a breach of duty m 
answering an inquiry made on their behalf 
by another bank. The jury found, on the 
direction of the judge, for the defendants, on 
the ground that there was no evidence that 
the defendants owed a duty to the plaintiffs 
and that there was in fact no evidence of 
negligence 

Suitable records are kept by banks of 
answers given to inquiries and of answers 
received to inquiries. A note should be made 
of any reports given orally and not in 
writing. Answers are usually given only to 
bankers whose names appear in the Banker’s 
Almanac and to certain recognised Trade 
Protection Societies. Any inquiries received 
from other sources are returned with a 
request for them to be put through a banker. 
The police have no more right than other 
persons to information unless they produce 
a Court Order. The Board of Trade and the 
Director of Pubhc Prosecutions have certain 
rights to information concerning a company 
whose affairs are the subject of an inspection 
or which is in liquidation, by Sections 
164-171 and 334 of the Companies Act, 
1948. (See also Banker and Customer, 
Secrecy ^ 

BANKER’S ORDER. A written order 
given by a customer to a banker to make a 
pajnnent or senes of payments on his behalf. 
It IS commonly used to give authority to a 
banker to pay subscriptions to clubs and 
societies year by year, insurance premiums, 
weekly or monthly payments, etc. The order 
requires a 2d. stamp. The following is a 
specimen form — 

Banker’s Order. 

January 2, 19 

To the Bntish Banking Co., Ltd., Leeds. 

Please to pay to the X & Y Bank, Ltd., 
London, the sum of £2 2s,, my subscription 
to the A B Club for the year 19 , and a 

like sum on January 1 in each succeeding 
year until otherwise ordered. 

Signed, John Brown. 

N.B. — ^This form to be signed by the 
member and forwarded by him to his own 
banker. 

By Section 32 {b) of the Stamp Act, 1891, 
“an order for the payment of any sum of 
money, weekly, monthly, or at any other 
stated periods, and also an order for the 
payment by any person at any time after 
the date thereof of any sum of money, and 
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sent or delivered by the person making the 
same to the person by whom the payment is 
to be made, and not to the person to whom the 
payment ts to he made or to any other person on 
his behalf,” is deemed to be a bill payable 
on demand, and hence attracts the stamp 
duty of 2d. Accordingly, instructions given 
to bankers to pay club subscriptions, insur- 
ance premiums, and similar periodical pay- 
ments require a 2d stamp, but the debits 
charging customers’ accounts with such 
amounts from time to time do not require 
stamping Some club secretaries add a 
request to the blank order forms when 
issuing them to members, requesting the 
return of the completed forms to them direct 
instead of to the bankers concerned. The 
Inland Revenue Department is of opinion 
that such action does not take these orders 
out of the provisions of the above section, 
notwithstanding that they are delivered “to 
the person to whom the payment is to 
be made.’’ (See Journal of the Institute of 
Bankers, Vol xlvi, p. 168.) 

An order to a banker to pay subscriptions 
to different payees at stated periods is liable 
to a duty of 2d. m respect of each such 
subscription, whether the payments fall to 
be made on the same date or not. 

An order to a banker to pay over a certain 
sum of money against delivery of specified 
securities is also chargeable with the stamp 
duty of 2d. 

An order to a banker to purchase stock 
and “debit the cost to my account’’ does 
not require to be stamped, as the order does 
not contain any reference to a definite sum 
of money. The office debits to the cus- 
tomer’s account are also not liable to stamp 
duty. (Board of Inland Revenue.) 

But if the order is to invest (say) ;^100 it 
will require stamping. 

A letter of request from a customer to 
transfer the balance of his account from one 
branch to another branch, or to transfer an 
amount from, say, his No. 1 account to his 
No. 2 account, does not require a stamp. 
(See Cheque.) 

BANKER’S PAYMENT. An order drawn 
by one banker in favour of another for 
settlement of certain transactions, such as 
local clearing differences, special presenta- 
tion of cheques, etc. The use of agency 
accounts between different banks has of recent 
years considerably reduced the use of such 
payments. Banker’s payments, i.e. orders 
or drafts drawn by any banker in the United 
Kingdom upon any other banker in the 
United Kingdom not payable to bearer or 


to order and used solely for the purpose of 
settling or clearing any account between 
such bankers, are exempt from stamp duty. 
(Stamp Act, 1891.) 

BANKERS’ RECEIPTS. Receipts given 
by bankers, on behalf of a company, for pay- 
ments made on application for shares or for 
payment of calls (See Application for 
Shares ) Receipts on account of applica- 
tions for shares must be preserved in order 
to be exchanged in due course for the share 
certificates. They do not form a security for 
an advance. 

Receipts upon a letter of allotment are 
no longer exempt from stamp duty. 

Several other receipts given by bankers are 
exempt from duty. (See under Receipt ) 

BANKING COMPANY. The Sections of 
the Companies Act, 1948, which particu- 
larly refer to banking companies are as 
follows — 

Section 429: 

“No company, association, or partnership 
consisting of more than ten persons shall be 
formed for the purpose of carrying on the 
business of banking unless it is registered 
as a company under this Act, or is formed 
in pursuance of some other Act of Parlia- 
ment, or of letters patent.’’ 

A statement is to be made by a limited 
banking company m accordance with Section 
433, which is as follows — 

“ ( 1 ) Every company being a limited bank- 
ing company or an insurance com- 
pany or a deposit, provident, or 
benefit society shall, before it com- 
mences business, and also on the 
first Monday in February and the 
first Tuesday in August in every 
year during which it carries on busi- 
ness, make a statement in the form 
set out in the thirteenth schedule to 
this Act, or as near thereto as cir- 
cumstances admit. 

“ (2) A copy of the statement shall be put 
up in a conspicuous place in the 
registered office of the company, 
and in every branch office or place 
where the business of the company 
IS carried on. 

“ (3) Every member and every creditor of 
the company shall be entitled to a 
copy of the statement, on payment 
of a sum not exceeding sixpence. 

“ (4) If default is made in compliance with 
this Section the company and evei^ 
officer of the company who is in 
default shall be liable to a default 
fine. 
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" (5) For the purp>oses of this Act a com- 
pany which carries on the business 
of insurance in common with any 
other business or businesses shall 
be deemed to be an insurance 
company 

'' (6) This section shall not apply to any 
assurance company to which the 
provisions of the Assurance Com- 
panies Act, 1909, as to the accounts 
and balance sheet to be prepared 
annually and deposited by such a 
company, apply, if the company 
complies with those provisions 

Thirteenth Schedule. 

“ Form of Statement to he published by Bank- 
ing and Insurance Companies, and 
Deposit, Provident, or Benefit Societies. 

“♦The share capital of the company is 
, divided into shares of 

each. 

“The number of shares issued is 

Calls to the amount of pounds 

per share have been made, under which 
the sum of pounds has been 

received. 

“The liabilities of the company on the 
first day of January {or July) were — 

“Debts owing to sundry persons by the 
company. 

“On judgment, £ 

“On specialty, £ 

“On notes or bills, £ 

“On simple contracts, £ 

“On estimated liabilities, £ 

“The assets of the company on that day 
were — 

“Government secunties {stating 
them'] 

“Bills of exchange and promissory 
notes, £ 

“Cash at the bankers, £ 

“ Other securities .“ 

By Section 164 it is provided that the 
Board of Trade may appoint one or more 
competent inspectors to investigate the 
affairs of any company, and to report 
thereon in such manner as the Board direct : 
in the case of a banking company having a 
share capital, on the application of members 
holding not less than one-third of the shares 
issued. (See Investigation of Company’s 
Affairs.) 

In the case of a banking company regis- 
tered after 15th August, 1879 — 

♦ If the company has no share capital the portion 
of the statement relating to capital and shares m t 
be omitt^. 11$; 


The balance sheet must be signed by the 
secretary or manager (if any), and where 
there are more than three directors of the 
company, by at least three of those directors, 
and where there are not more than three 
directors, by all the directors. (Section 
155 (2).) 

“ Liability of Bank of Issue Unlimited in 
Respect of Notes. 

“431. (1) A bank of issue registered 

under this Act as a limited company 
shall not be entitled to limited lia- 
bility in respect of its notes, and 
the members thereof shall be liable 
in respect of its notes in the same 
manner as if it had been registered 
as unlimited • Provided that, if, in 
the event of the company being 
wound up, the general assets are 
insufficient to satisfy the claims of 
both the note-holders and the gen- 
eral creditors, then the members, 
after satisfying the remaining de- 
mands of the note-holders, shall be 
liable to contribute towards pay- 
ment of the debts of the general 
creditors a sum equal to the amount 
received by the note-holders out of 
the general assets. 

“ (2) For the purposes of this Section the 
expression ‘ the general assets ' 
means the funds available for pay- 
ment of the general creditor as well 
as the note-holder. 

“ (3) Any bank of issue registered under 
this Act as a limited company may 
state on its notes that the limited 
liability does not extend to its notes, 
and that the members of the com- 
pany are liable in respect of its 
notes in the same manner as if it 
had been registered as an unlimited 
company.” 

Since 1921, the only bank that has a note 
issue in England is the Bank of England. 
(See Bank of Issue.) 

On Registration of Banking Company with 

Limited Liability, Notice to be given to 
Customers. 

“430. (1) Where a banking company 

which was in existence on the 
seventh day of August eighteen 
hundred and sixty-two proposes to 
register as a limited company, it 
shall, at least thirty dajrs l^fore so 
registering, give notice of its inten- 
tion so to register to every person 
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who has a banking account with the 
company, either by delivery of the 
notice to him, or by posting it to 
him at, or delivering it at, his last 
known address. 

“ (2) If the company omits to give the 
notice required by this Section, then 
as between the company and the 
person for the time being interested 
in the account in respect of which 
the notice ought to have been given, 
and so far as respects the account 
down to the time at which notice is 
given, but not further or otherwise, 
the certificate of registration with 
limited liability shall have no 
operation.” 

Prtvtleges of Banks making Annual Return. 

”432. (1) Where a company carrying on 
the business of bankers has duly 
forwarded to the registrar of com- 
panies the annual return required by 
Section 124 of this Act and has added 
thereto a statement of the names of 
the several places where it carries 
on the business, the company — 

" (a) Shall not be required to furnish to 
the Commissioners of Inland Rev- 
enue any returns under the pro- 
visions of the Country Bankers Act, 
1826, the Bankers (Scotland) Act, 
1826, Section twenty-one of the 
Bank Charter Act, 1844, or Section 
thirteen of the Bank Notes (Scot- 
land) Act, 1845; and 

"(6) shall be deemed to be a ‘bank’ and 
‘ bankers ' within the meaning of the 
Bankers' Books (Evidence) Act, 
1879.” 

BANKRUPT PERSON. A person who has 
been adjudicated a bankrupt by the Court 
of Bankruptcy. In the early days of banking, 
when a banker failed, his bench, or banco, 
at which he did business, was broken by 
the people, whence the word “bankrupt.” 
(It. banco, a bench. Lat. ruptus, broken.) 

As to the validity of certain payments 
to a person subsequently adjudged bank- 
rupt, or to his assignee, see under Act of 
Bankruptcy. 

As soon as a person is adjudicated a 
bankrupt he is an undischarged bankrupt 
until he receives his discharge. 

The Bankruptcy Act, 1914, provides — 
Obtaining Credit by U ndischarged Bankrupts. 

“Section 155. (1) Where an undischarged 
bankrupt — 

“ (a) either alone or jointly with 
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any other person obtains 
credit to the extent of ten 
pounds or upwards from any 
person without informing 
that person that he is an 
undischarged bankrupt; or 
“(6) engages in any trade or 
business under a name other 
than that under which he 
was adjudicated bankrupt 
without disclosing to all 
persons with whom he enters 
into any business trans- 
action the name under which 
he was adjudicated bank- 
rupt ; 

he shall be guilty of a misdemeanour 
Dealings with Undischarged Bankrupt. 

" \1 . (1) All transactions by a bankrupt 

with any person dealing with him 
bona fide and for value, in respect 
of property, whether real or per- 
sonal, acquired by the bankrupt 
after the adjudication, shall, if com- 
pleted before any intervention by 
the trustee, be valid against the 
trustee, and any estate or interest m 
such property which by virtue of 
this Act, is vested in the trustee 
shall determine and pass m such 
manner and to such extent as may 
be required for giving effect to any 
such transaction. 

“This subsection shall apply to trans- 
actions with respect to real property 
completed before the first day of 
April, nineteen hundred and four- 
teen, in any case where there has 
not been any intervention by the 
trustee before that date. 

“For the purposes of this sub-section, the 
receipt of any money, security, or 
negotiable instrument from, or by 
the order or direction of, a bankrupt 
by his banker, and any payment 
and any delivery of any security or 
negotiable instrument made to, or 
by the order or direction of, a bank- 
rupt by his banker, shall be deemed 
to be a transaction by the bankrupt 
with such banker deahng with him 
for value. 

" (2) Where a banker has ascertained that 
a person having an account with 
him is an undischarged bankrupt, 
then, unless the banker is satisfied 
that the account is on behalf of 
some other person, it shall be his 
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duty forthwith to inform the trus- 
tee in the bankruptcy or the Board 
of Trade of the existence of the 
account, and thereafter he shall not 
make any payments out of the 
account, except under an order of 
the court or in accordance with 
instructions from the trustee in the 
bankruptcy, unless by the expira- 
tion of one month from the date of 
giving the information no instruc- 
tions have been received from the 
trustee " 

Provisions as to Second Bankruptcy 

For Section 39 of the 1914 Act, there was 
substituted by the Bankruptcy (Amend- 
ment) Act, 1926, the following Section — 

“(1) Where a second or subsequent 
receiving order is made against a 
bankrupt, or where an order is made 
for the administration in bank- 
ruptcy of the estate of a deceased 
bankrupt, then for the purposes of 
any proceedings consequent upon 
any such order, the trustee in the 
last preceding bankruptcy shall be 
deemed to be a creditor in respect 
of any unsatisfied balance of the 
debts provable against the property 
of the bankrupt m that bankruptcy. 

"(2) In the event of a second or subse- 
quent receiving order made against 
a bankrupt being followed by an 
order adjudging him bankrupt, or in 
the event of an order being made 
for the administration in bank- 
ruptcy of the estate of a deceased 
bankrupt, any property acquired 
by him since he was last adjudged 
bankrupt, which at the date when 
the subsequent petition was pre- 
sented had not been distributed 
amongst the creditors in such last 
preceding bankruptcy, shall (sub- 
ject to any disposition thereof made 
by the official receiver or trustee in 
that bankruptcy, without know- 
ledge of the presentation of the sub- 
sequent petition, and subject to the 
provisions of Section 47 of this Act) 
vest in the trustee in the subse- 
quent bankruptcy or administration 
in bankruptcy as the case may be. 

“ (3) Where the trustee in any bankruptcy 
receives notice of a subsequent peti- 
tion in bankruptcy against the 
bankrupt, or after his decease of a 
petition for the admimstration of 


his estate in bankruptcy, the trus- 
tee shall hold any property then in 
his possession which has been ac- 
quired by the bankrupt since he was 
adjudged bankrupt until the subse- 
quent petition has been disposed of, 
and, if on the subsequent petition 
an order of adjudication or an order 
for the administration of the estate 
in bankruptcy is made, he shall 
transfer all such property or the 
proceeds thereof (after deducting his 
costs and expenses) to the trustee in 
the subsequent bankruptcy or ad- 
ministration in bankruptcy, as the 
case may be.” 

In commenting upon Section 47, Sir John 
Paget (Gilbart Lectures, 1914, No. 1) pointed 
out that a banker could not ignore sub- 
section 2, and claim the benefit of sub-section 
1. If a banker does not tell the trustee or 
the Board of Trade of the existence of the 
account, he will have to pay over again to 
the trustee all moneys paid out on cheques 
or otherwise. 

A banker must advise the trustee at once 
of the existence of such an account and 
endeavour to obtain his sanction for the 
working of the account 

A banker cannot tell whether any money 
paid in to an account is or is not property 
acquired by the bankrupt after the ad- 
judication. 

Subject to the provisions of the Act with 
respect to property acquired after the ad- 
judication, a banker must pay and deliver 
to the trustee all money and securities in 
his possession which he is not by law entitled 
to retain as against the bankrupt or the 
trustee. (Section 48 (6). See under Trustee 
IN Bankruptcy.) 

If the wife of an undischarged bankrupt 
wishes to open an account in order to carry 
on his business, it would be advisable to 
obtain the consent of the trustee. (See Act 
OF Bankruptcy.) 

By Section 32 of the Bankruptcy Act, 1883 — 

Disqualifications of Bankrupt, 

” (1) Where a debtor is adjudged bank- 
rupt he shall, subject to the pro- 
visions of this Act, be disqualified 
from — 

(a) Sitting or voting in the House 
of Lords, or on any com- 
mittee thereof, or being 
elected as a peer of Scotland 
or Ireland to sit and vote 
in the House of Lords ; 
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(b) Being elected to, or sitting or 
voting in, the House of Com- 
mons, or on any committee 
thereof ; 

(c) Being appointed or acting as 

a justice of the peace ; 

{d) Being elected to or holding or 
exercising the o£6ce of mayor, 
alderman, or councillor ; 

{e) Being elected to or holding or 
exercising the office of guar- 
dian of the poor, overseer 
of the poor, member of a 
samtary authority, or mem- 
ber of a school board, high- 
way board, burial board, or 
select vestry, 

“ (2) The disqualifications to which a bank- 
rupt IS subject under this Section 
shall be removed and cease if and 
when — 

(a) the adjudication of bank- 
ruptcy against him is an- 
nulled ; or 

{b) he obtains from the Court 
his discharge with a certifi- 
cate to the effect that his 
bankruptcy was caused by 
misfortune without any mis- 
conduct on his part. 

The Court may grant or withhold 
such certificate as it thinks fit, but 
any refusal of such certificate shall 
be subject to appeal. 

" (3) The disqualifications imposed by this 
Section shall extend to all parts 
of the Umted Kingdom.” (See 
Bankruptcy.) 

Bankrupt Acceptor. Where the acceptor 
of a bill which is not yet due becomes bank- 
rupt, the banker cannot compel the person for 
whom he discounted the bill to take it up. 

Bankrupt Agent. Bankruptcy does not 
prevent a person acting as agent, including 
the signing of cheques, if so authorised. 

Bankrupt Director. By Section 187 (1) 
of the Companies Act, 1948, it is a criminal 
offence for an undischarged bankrupt to act 
as a director or to take any direct or indirect 
part in the management of a company with- 
out the leave of the Court by which he was 
adjudged bankrupt. An exception is made 
in the case of an undischarged bankrupt who 
was so acting on 3rd August, 1928, and has 
continued to act since that date and whose 
bankruptcy was prior to that date. 

Bankrupt Drawee. Presentment of the 
bill may be made to him or to his trustee 
(Section 41 (d). Bills of Exchange Act). 


Bankrupt Drawer. No further cheques 
should be paid upon his account, with the 
exception of any cheque which the banker 
may have previously marked for payment 
at the drawer’s request, or for the banker’s 
own convenience in connection with the local 
clearing. (See Marked Cheque.) 

In the case of a bill where both the drawer 
and the acceptor are bankrupt, the banker 
may claim for the full amount of the bill 
against both estates. But if a dividend has 
been declared on one of the estates before the 
banker sends m his proof of debt on the other 
estate, he can only claim for the balance 
after crediting the dividend. If there is any 
balance standing to credit of the customer 
it can be retained against the bill. 

Where notice of dishonour requires to be 
given, it may be given either to the drawer 
himself or to his trustee. 

Bankrupt Executor. The bankruptcy 
of an executor does not affect his right to 
deal with the executor account. 

Bankrupt Firm. A petition may be pre- 
sented against a firm m the firm’s name and 
the receiving order will operate against 
each of the partners, (See below. Bankrupt 
Partnership ) 

Bankrupt Indorser. A notice of dis- 
honour may be given to the indorser him- 
self or to his trustee. As to pa3rments to a 
bankrupt indorser, see Bankrupt Person. 

Infant. An infant cannot be made bank- 
rupt. “He is not liable to bankruptcy pro- 
ceedings in respect of a debt contracted by 
a firm of which he is a partner.” (Williams’ 
Bankruptcy Practice.) 

Bankrupt, Joint Account, Joint De- 
positor. On the bankruptcy of one of joint 
customers, in an ordinary joint account, 
cheques to withdraw any balance standing 
to credit should be signed by the solvent 
creditor and the trustee in bankruptcy of 
the bankrupt customer. 

If a mandate is held for one of the cus- 
tomers to sign, the mandate is determined 
by an act of bankruptcy. Where a loan has 
been made to two persons jointly, upon the 
bankruptcy of one, the other becomes liable 
for the full debt. 

Where the parties in a joint account are 
known by the banker to be partners, see 
Bankrupt Partner (below), or to be execu- 
tors. see Bankrupt Executor (above), or 
to be trustees, see Bankrupt Trustee 
(below). (See Set Off.) 

Bankrupt, Limited Partnership. (See 
Limited Partnership.) 

Bankrupt, Married Woman. By the 
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Law Reform (Married Women and Tort- 
feasors) Act, 1935, a married woman is 
subject to bankruptcy law whether carrying 
on business or not. 

Bankrupt Partnership, Partner. See 
Section 33 of the Bankruptcy Act, 1914, 
under Proof of Debts. 

A partnership is dissolved by the bank- 
ruptcy of a partner. (See Section 33 of the 
Partnership Act, 1890, under Partner- 
ships.) The remainmg partners may with- 
draw any balance standing at credit of the 
firm’s account. If a cheque, drawn on the 
firm’s account by a banlcrupt partner, is 
presented, it should not be paid without the 
confirmation of the other partners. 

If a partner deposits his own personal 
securities for the firm’s account, the banker 
may claim upon the bankrupt firm s estate 
for the full amount of the debt. If the firm 
gives security for a partner’s private account, 
a claim may be made on the partner's 
estate for the full debt. 

Where a partner has become bankrupt, 
he is no longer able by his acts to bind the 
firm; but if another partner has, since the 
bankruptcy, represented himself as being still 
a partner with the bankrupt, he will be 
liable. (See Partnerships.) 

When a firm is bankrupt, the individual 
partners are also bankrupt, and no further 
operations on any of the accounts may take 
place. 

In settling the afiairs of a bankrupt firm 
the debts of the firm are paid out of the 
firm’s assets, and the debts of each partner 
out of each partner’s separate estate. If 
there is any surplus after paying all the 
firm’s debts m full, it is apportioned to the 
partners’ separate estates, and if there is 
any surplus from any separate estate, after 
paying all the private debts of that partner in 
full, it forms a part of the firm’s estate 
If the partners have by agreement with the 
bank made themselves jomtly and severally 
liable for any debt upon the firm’s account, 
the bank will be entitled to prove along 
with other joint creditors against the firm’s 
estate and along with other separate credi- 
tors against the separate estates of the part- 
ners. (See Bankruptcy Act, 1914, Schedule 
II, Rule 19 under Proof of Debts.) 

Bankrupt Payee. The drawer of a 
cheque need not stop payment of it merely 
because the payee has become bankrupt. 
A cheque payable to a bankrupt should not 
be paid. (See Bankrupt Person.) 

Bankrupt, Safe Custody. Any articles 
left for safe custody should not be given up 


to a bankrupt. When a receiving order is 
made, the bankrupt’s property vests in the 
official receiver, or trustee in bankruptcy. 

Bankrupt, Securities See rules regard- 
ing securities under Proof of Debts. 

Bankruptcy does not aflect a banker’s 
rights to any securities belonging to the 
bankrupt, over which the banker has merely 
an equitable charge. 

Where securities have been given for the 
bankrupt's account by someone other than 
the debtor himself, the proceeds of such 
securities should be placed to a separate 
account until all the dividends have been 
received from the debtor’s estate, unless the 
depositor thereof (or the guarantor, as the 
case may be) pays off the whole of the 
debt and claims himself upon the estate. 
The advantage of a collateral security, taken 
in the usual form, is that, if it is not sufficient 
to clear off the whole debt, the banker may 
claim for the full debt upon the bankrupt’s 
estate, and then fall back upon the amount 
realised from that security, and thus in many 
cases obtain full repayment of the debt (See 
Guarantee.) 

Where the power for a mortgagee either 
to sell or to appoint a receiver is made 
exercisable by reason of the mortgagor com- 
mitting an act of bankruptcy or being 
adjudged a bankrupt, such power shall not 
be exercised only for those reasons, without 
the leave of the Court. (Law of Property 
Act, 1925, Section 110.) 

Bankrupt Surety. When a guarantor 
for an account becomes bankrupt the debtor’s 
account should be stopped until fresh ar- 
rangements are made. If new security is not 
forthcoming and the debtor is unable to 
repay, the banker makes a claim upon the 
surety’s estate When a bankrupt surety 
receives his discharge, he is freed from all 
liability with respect to the guarantee. In 
the case of a joint guarantee, a bankrupt 
surety’s estate is not liable (thus differing 
from a several, or joint and several guaran- 
tee). On the bankruptcy of one of several 
guarantors, the account should be broken 
until fresh arrangements are made. 

Bankrupt Trustee. The bankruptcy of 
a trustee does not cause him to vacate the 
office, nor has the trustee in bankruptcy any 
control over the trust funds. By Section 4 1 
(1), Trustee Act, 1925, the Court may, 
whenever expedient, appoint a new trustee 
in place of a trustee who is a bankrupt. 

Voluntary Conveyances and Trans- 
fers. If bankruptcy occurs within two years 
after the date of a voluntary transfer, the 
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transfer is void, and the trustee can claim 
the property. If bankruptcy occurs within 
ten years, the transfer is also void, unless it 
can be proved that the bankrupt was solvent, 
at the time of making the transfer, without 
the aid of the property comprised in the 
conveyance. (See Settlements, Settlor 
Bankrupt.) 

BANKRUPTCY. When a person is unable 
to pay his debts, his property is, in certain 
circumstances, taken possession of by the 
official receiver or trustee in bankruptcy, 
who realises it and distributes the proceeds 
amongst the creditors. Such a proceeding 
is called bankruptcy, and the debtor is 
known as the bankrupt. 

The law of bankruptcy in England is 
contained in the Bankruptcy Act, 1914, an 
Act to consolidate the law relating to bank- 
ruptcy, and in several unrepealed Sections 
in previous Acts 

By the 1914 Act, Section 1 (2) : 

“In this Act, the expression ‘a debtor,’ 
unless the context otherwise implies, includes 
any person, whether a British subject or not, 
who at the time when any act of bankruptcy 
was done or suffered by him — 

(а) was personally present m England ; or 

(б) ordinarily resided or had a place of 

residence in England ; or 

(c) was carrying on business in England, 

personally, or by means of an agent 
or manager , or 

(d) was a member of a firm or part- 

nership which carried on busmess in 
England.” 

Where a debtor has committed an act of 
bankruptcy (see Act of Bankruptcy), a 
creditor, or creditors, whose debt or debts 
amount to not less than ;^50, may petition 
the Court which has bankruptcy jurisdiction 
over the debtor, to make a receiving order 
(see Receiving Order), with the object of 
having the debtor’s estate administered 
under the bankruptcy law for the benefit 
of the creditors A bankruptcy petition may 
also be presented by the debtor himself. 
A debtor is not adjudged a bankrupt imme- 
diately upon the making of a receiving order, 
but a general meeting of creditors (see 
Meeting of Creditors) is held shortly after 
the order is made, to consider whether a 
composition or scheme of arrangement shall 
be entertained or whether he shall be 
adjudged bankrupt. 

After a receiving order is made, the debtor 
must make out and submit to the official 
receiver (that is, the official of the Court 
who takes control of the debtor's estate) a 


statement of his affairs. (See Section 14, 
under Receiving Order. See also Official 
Receiver ) 

As soon as convenient after the expiration 
of the time for the submission of a debtor’s 
statement of affairs, the Court shall hold 
a public sitting for the examination of the 
debtor, but the Court shall not declare that 
his exanunation is concluded until after the 
day appointed for the first meeting of credi- 
tors. (See Public Examination of Debtor.) 

If a debtor intends to make a proposal to 
his creditors for a composition in satisfaction 
ot his debts, or a proposal for a scheme of 
arrangement of his affairs, he must, within 
four days of submitting his statement of 
affairs, or within such time as the official 
receiver may fix, lodge his proposal with the 
official receiver, embod5dng the terms of the 
composition or scheme and setting out par- 
ticulars of any sureties or securities proposed. 
(See Compositions.) 

If the debtor’s proposal is accepted by the 
creditors, the receiving order is discharged. 
If a trustee is not appointed, the official 
receiver acts as trustee for the purpose of 
receiving and distributing the composition, 
or for the purpose of canyang out the terms 
of the scheme. A creditor under a composi- 
tion or scheme must lodge his proof of debt 
with the trustee. 

If the composition or scheme is not 
accepted within fourteen days after the con- 
clusion of the debtor’s examination, or such 
time as is allowed by the Court, or if the 
creditors resolve that the debtor be adjudged 
bankrupt, or if they do not pass any resolu- 
tion, the Court shall adjudge the debtor 
bankrupt (see Adjudication of Bank- 
ruptcy), and thereupon his property shall 
vest in a trustee (see Trustee in Bank- 
ruptcy), and be divisible amongst his credi- 
tors. As to any money or securities m a 
banker’s hands at the time of the adjudica- 
tion, or received afterwards, see under 
Bankrupt Person. 

With respect to the payment of cheques 
before the date on which a receiving order 
is made and without notice of the presenta- 
tion of a bankruptcy petition, see under Acts 
OF Bankruptcy. 

The bankruptcy of a debtor, whether it 
takes place on his own petition or that of a 
creditor, dates back to the time of the act 
of bankruptcy being committed on which 
the receiving order was made against him 
(Section 37 of the Bankruptcy Act, 1914. 
See under Adjudication of Bankruptcy.) 

The creditors may appoint a committee 
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of inspection to superintend the administra- 
tion of the banl^pt’s property by the 
trustee. (See Committee of Inspection.) 

A trustee may be authorised by the Board 
of Trade to open a local banking account 
(See Section 89 of the 1914 Act, under 
Trustee in Bankruptcy.) 

Where the committee of inspection ap- 
prove, the trustee of a bankrupt’s estate may 
pledge any deeds belonging to the estate, if 
the money is required for the payment of 
the bankrupt’s debts. 

A creditor’s claim against a bankrupt’s 
estate must be made on oath and upon the 
prescribed form called the proof of debt 
(See Proof of Debts ) 

A bankrupt may, at any time after being 
adjudged bankrupt, apply to the Court for 
an order of discharge, and the Court shall 
appoint a day for hearing the application 
(See Discharge of Bankrupt.) 

If a debtor gives a creditor a preference 
over other creditors, and he is adjudged a 
bankrupt on a petition presented within 
six months thereafter, the preference shall 
be deemed fraudulent and void as against the 
trustee. (See Fraudulent Preference ) 

Any settlement of property shall, if the 
settlor becomes bankrupt within two years 
after the date of the settlement, be void 
against the trustee, or if he becomes bank- 
rupt at any time within ten years after that 
date, be also void against the trustee, unless 
it is proved that the settlor was able to pay 
all his debts at the time he made the settle- 
ment, without the aid of the property com- 
prised therein. (See Settlements, Settlor 
Bankrupt.) 

Section 45 of the Bankruptcy Act, 1914, 
with respect to bona fide transactions without 
notice, provides as follows — 

“Subject to the foregoing provisions of 
this Act with respect to the effect of bank- 
ruptcy on an execution or attachment, and 
with respect to the avoidance of certain 
settlements, assignments, and preferences, 
nothing in this Act shall invalidate, in the 
case of a bankruptcy — 

(a) Any payment by the bankrupt to any 

of his creditors ; 

(b) Any payment or delivery to the bank- 

rupt; 

(c) Any conveyance or assignment by the 

bankrupt for valuable considera- 
tion; 

(d) Any contract, dealing, or transaction 

by or with the bankrupt for valu- 
able consideration : 


Provided that both the following condi- 
tions are complied with, namely — 

“ (1) that the payment, delivery, convey- 
ance, assignment, contract, dealing, 
or transaction, as the case may be, 
takes place before the date of the 
receiving order , and 

“ (2) that the person (other than the 
debtor) to, by, or with whom the 
payment, delivery, conveyance, as- 
signment, contract, dealing, or 
transaction was made, executed, or 
entered into, has not at the time of 
the payment, delivery, conveyance, 
assignment, contract, dealing, or 
transaction, notice of any available 
act of bankruptcy committed by 
the bankrupt before that time.’’ 
But see Section 46, Bankruptcy 
Act, 1914, as to the validity of 
certain payments to a bankrupt 
or his assignee, under Act of 
Bankruptcy. 

It is the duty of the trustee to declare and 
distribute dividends amongst the creditors 
who have proved their debts. (See Divi- 
dends — In Bankruptcy ) 

If a debtor’s estate is not likely to exceed 
/300 in value, it may be administered in 
a simpler manner than in the case of an 
ordinary bankruptcy. (See Summary 
Administration.) 

Where a judgment has been obtained in 
a county court and the debtor is unable 
to pay, and his total indebtedness does not 
exceed ;^50, the county court may make an 
administration order. (See Administration 
Order) 

A debtor who is unable to pay his creditors 
IS not always dealt with under the Bank- 
ruptcy Acts. He may call his creditors 
together and offer a composition, that is, 
to pay each creditor only so much in the 
pound (see Composition with Creditors), 
or he may offer to assign his property to 
a trustee, in order that it may be realised 
and the proceeds divided amongst the 
creditors. (See Assignment for Benefit 
of Creditors.) When an arrangement is 
made in either of those ways and is em- 
bodied m a deed or agreement, the deed 
of arrangement or agreement must be reg- 
istered within seven days. (See Deed of 
Arrangement.) 

As to dealings with an undischarged bank- 
rupt see Bankrupt Person ; and as to the 
avoidance of general assignments of book 
debts unless registered, see Debts, Assign- 
ment of. 
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An advertisement in the London Gazette 
of a receiving order or an adjudication order 
IS conclusive evidence of the order having 
been made. (See Gazetted ) 

Stamp Duty, 

By Section 148 of the Bankruptcy Act, 
1914: "Every deed, conveyance, assign- 
ment, surrender, admission, or other assur- 
ance relating solely to freehold, leasehold, 
copyhold, or customary property, or to any 
mortgage, charge, or other incumbrance on, 
or any estate, right, or interest m any real 
or personal property which is part of the 
estate of any bankrupt, and which, after the 
execution of the deed, conveyance, assign- 
ment, surrender, admission, or other assur- 
ance, either at law or in equity, is or remains 
the estate of the bankrupt or of the trustee 
under the bankruptcy, and every power of 
attorney, proxy, paper, writ, order, certifi- 
cate, affidavit, bond, or other instrument or 
writing relating solely to the property of any 
bankrupt, or to any proceeding under any 
bankruptcy, shall be exempt from stamp 
duty, except in respect of fees under this 
Act” 

(See Acts of Bankruptcy, Adjudication 
IN Bankruptcy, Administration Order, 
After Acquired Property (under heading 
Bankrupt Person), Assignment for Bene- 
fit OF Creditors, Bankrupt Person, Com- 
mittee OF Inspection, Composition with 
Creditors, Compositions (Bankruptcy 
Act), Death of Insolvent Person, Debts 
(Assignment of). Deed of Arrangement, 
Discharge of Bankrupt, Disqualifica- 
tions OF Bankrupt (under heading Bank- 
rupt Person), Dividends (in Bankruptcy), 
Fraudulent Preference, Insolvency, 
Interest, Married Woman, Meeting of 
Creditors, Official Receiver, Prefer- 
ential Payments, Proof of Debts, Public 
Examination of Debtor, Receiving 
Order, Registrars (in Bankruptcy), 
Settlements, Settlor Bankrupt, Sum- 
mary Administration, Trustee in Bank- 
ruptcy, Undischarged Bankrupt (under 
heading Bankrupt Person).) 

BANKRUPTCY NOTICE. Where a credi- 
tor has obtained a final judgment or final 
order against a debtor and execution has 
not been stayed, he may serve on the latter 
a bankruptcy notice. If this is not complied 
with within seven days of its service or a 
counterclaim entered for an equal or greater 
amount of the judgment debt, the debtor 
has committed an act of bankruptcy. (See 
also Act of Bankruptcy.) 


[BAS 

BANKRUPTCY PETITION. (See Re- 
ceiving Order.) 

BAR GOLD. A bar of gold is 400 oz. fine. 
Smaller "bars,” usually 200 oz. fine, are 
known as "tablets.” Central bank reserves 
and international exchange settlements em- 
ploy bar gold in large proportion, and it is 
measured at so much fine gold per unit of 
the currency of the country quoting. Bar 
gold IS practically fine gold and is rejected 
if it contains too much alloy, certain signa- 
tures of recognised assayers are well known 
and are passed in the market, but where 
there is any doubt as to its origin it is 
assayed afresh. In this country, before the 
Gold Standard Act of 1925, bar gold of not 
less than ;^20,000 in value could be sold to 
the Mint at £3 17s lOJd. per oz of standard 
gold and minted free, but it was often more 
convenient to sell it to the Bank of England 
at £3 17s. 9d., which was its statutory buying 
price. The difference of IJd. was to cover 
the loss of interest during the time the 
bullion was being minted. Between 1925-31 
the Bank of England ceased to convert its 
notes into coin, but would sell or exchange 
bars containing 400 oz. of fine gold at 
£3 17s lOJd. per oz. of standard gold, which 
means in minimum amounts of nearly £\1Q0. 
The Gold Standard (Amendment) Act of 
1931 released the Bank from any obligation 
to sell gold. London quotations were changed 
in September, 1919, from the standard to the 
fine ounce basis. 

(See also Bank of England, Central 
Bank, Gold Standard Act, Mint Price.) 

BARGAIN AND SALE. This is a contract 
in English law, whereby property, either 
real or personal, is transferred from one 
person to another for a valuable considera- 
tion. The word "assignment” is, however, 
usually used for the transfer of personal 
property ; consequently, bargain and sale 
may be described as a contract whereby real 
estate, that is, lands or tenements, whether 
in possession or in remamder, are conveyed 
from one person to another for a con- 
sideration. 

BARRATRY. The word, as used in a bill 
of lading [q.v.) or a charter party {q.v.), means 
any wilful wrong-doing by the master or 
crew of a ship by which the interests of the 
shipowner are injured. 

BASE COINS. A banker is justified in 
breaking or destroying any base coins which 
come into his hands. Section 26 of 24 & 25 
Viet. c. 99 enacts: "Where any coin shall 
be tendered as the Queen’s current gold or 
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silver coin to any person who shall suspect 
the same to be diminished otherwise than 
by reasonable wearing, or to be counterfeit, 
it shall be law’ful for such person to cut, 
break, bend, or deface such com, and if 
any com so cut, broken, bent or defaced shall 
appear to be dimimshed otherwise than by 
reasonable wearing, or to be counterfeit, the 
person tendermg the same shall bear the 
loss thereof, but if the same shall be of due 
weight, and shall appear to be lawful com, 
the person cutting, breaking, bending, or 
defacing the same is hereby required to 
receive the same at the rate it was coined for , 
and if any dispute shall anse whether the 
coin so cut, broken, bent, or defaced be 
diminished m manner aforesaid, or counter- 
feit, it shall be heard and finally determined 
in a summary' manner by any justice of the 
peace, who is hereby empowered to examine 
upon oath 21 s well the parties as any other 
person, m order to the decision of such dis- 
pute ; and the Tellers at the Receipt of Her 
Majesty’s Exchequer, and their deputies and 
clerks, and the Receivers-General of every 
branch of Her Majesty’s Revenue, are hereby 
required to cut, break, or deface, or cause to 
be cut, broken, or defaced every piece of 
counterfeit or unlawfully diminished gold or 
silver coin which shall be tendered to them 
m payment of any part of Her Majesty’s 
Revenue." 

Base silver coins are very frequently met 
with, and in some cases they are rather 
difiScult at first sight to distmguish from 
genuine ones Various tests are applied to a 
suspected "silver" coin If it is a base one it 
will be easily cut, or bent, or broken, and its 
general appearance to the eye of an expert 
will call attention to its real nature. On 
close examination it will usually be found 
that the raised letters or figures are not so 
sharply defined as on a real coin. An exam- 
ination of the milling will reveal a roughness 
and irregularity, which is often particularly 
noticeable at a spot on the edge representing 
the place where the metal was poured into 
the mould. Its weight and size may be 
tested with a good com, and also its sound 
when thrown upon the counter. The sound 
by itself, however, is not sufficient, as a good 
coin which is cracked will not give the true 
ring. If caustic marks the coin black, it 
reveals its baseness, but that test may be 
defeated if the surface is a thin coat of silver. 
A pocket lens is useful in the examination of 
a doubtful coin, as it makes the roughness of 
a counterfeit coin more noticeable. Those 
officers who are much in contact with silver 


profess to be able to tell a false from a gen- 
uine coin by the touch, the false one having 
a "greasy” kind of feeling. "A com or 
other object made of silver may be known 
by the following marks: (1) A fine pure 
white lustre, where newly rubbed or scraped , 
(2) a blackish tint where the surface has long 
been exposed to the air; (3) a moderate 
specific gravity, (4) a good metallic ring 
when thrown down ; (5) considerable hard- 
ness, (6) strong nitric acid dissolves silver, 
and the solution turns black if exposed to 
light.” (Jevons.) 

Occasionally a counterfeit com is met with 
w'hich IS actually made of silver and is of 
correct weight Such a coin almost defies 
detection, but a close attention to the milling 
will usually reveal irregularities 

"We can usually ascertain whether a com 
consists of gold or not, by looking for three 
characteristic marks : ( 1 ) The brilliant yellow 
colour , (2) the high specific gravity ; (3) the 
metallic ring of the com when thrown down, 
which will prove the absence of lead or 
platinum in the interior of the com. Gold 
is insoluble m all the simple acids and does 
not corrode or become tarnished m any way. 
Strong nitric acid will rapidly attack any 
coloured counterfeit metal, but will not 
touch standard gold, or will, at the most, 
feebly dissolve the copper and silver alloyed 
with it." (Jevons.) 

Where a customer receives money in pay- 
ment of a cheque and takes it away without 
making any comment upon it, he cannot, 
legally, return to the banker and say that 
it contained a base coin. (See Coinage.) 

BAWBEE. The name of a com, equal in 
value to the present halfpenny, which was 
at one time current in Scotland. It was 
issued in the reign of James V of Scotland. 

The word is still frequently used in Scot- 
land when speaking of a halfpenny. 

BEAR AND BULL. Names given to specu- 
lators on a stock exchange. A bear is one 
who anticipates a fall in a certain security, 
and who sells stocks which he does not pos- 
sess, hoping to buy back afterwards at a lower 
price, the difference constituting his profit. 

A bull, on the other hand, expects a stock 
to rise in price, and so he buys in, not with 
the intention of paying for it but with the 
object of selling out before the settling day at 
an advanced figure. (See Backwardation, 
Contango, Stock Exchange.) 

BEARER (CHEQUE OR BILL). " Bearer," 
in the Bills of Exchange Act, 1882, means 
the person in possession of a bill or note 
which is payable to bearer (Section 2). 
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“A bill is payable to bearer which is 
expressed to be so payable, or on which the 
only or last indorsement is an indorsement 
in blank.” (Section 8 (3).) 

“Where the payee is a fictitious or non- 
existing person the bill may be treated as 
payable to bearer.” (Section 7 (3).) A bill 
in these sections includes a cheque. 

“Where the holder of a bill payable to 
bearer negotiates it by delivery without 
indorsing it, he is called a transferor by 
delivery ” (Section 58 (1) ) 

A bill (or cheque) payable to bearer does 
not require to be indorsed. A person, other 
than the drawer, cannot be sued upon a 
cheque, so long as it is not indorsed by him. 
If, however, he indorses it, he may be sued 
thereon by any subsequent holder Although 
a transferoi by delivery is not liable on the 
instrument in the event of its dishonour, 
he would be liable if there was a forged 
signature at the time of the transfer, because 
by Section 58 (3), a transferor by delivery 
warrants to his immediate transferee being 
a holder for value that the bill is what it 
purports to be, that he has a right to transfer 
it, and that at the time of transfer he is not 
aware of any fact that renders it valueless. 

If a cheque drawn payable to bearer is 
indorsed “Pay J Brown or order,” it does 
not require John Brown’s signature or any 
indorsement, as it is on the face of it a bearer 
cheque. Any indorsements on a bearer 
cheque need not be examined. 

In practice, a bearer cheque may be 
altered by the payee from bearer to order, by 
simply striking out the printed word 
“bearer,” or by striking it out and writing 
the word “order ” Such an alteration does 
not require to be initialed 

An order cheque, however, can be altered 
on the face into a bearer cheque only by the 
drawer, who must sign the alteration ; 
if there are more drawers than one, each 
must sign. A drawer's signature is prefer- 
able to mere initials, as initials are more 
easily forged. 

When an order cheque is indorsed m blank, 
that is, IS not made payable to any one else 
by the payee or indorser, it becomes a cheque 
payable to bearer Any holder may con- 
vert the blank indorsement into a special 
indorsement, and the cheque (or bill) would 
again become payable to order. 

A cheque or bill payable to a fictitious or 
non-existing person is payable to bearer. 
In the case of Bank of England v. Vagliano 
Brothers, [1891] A.C. 107, it was held that a 
fictitious or non-existing person included a 


real person who never had nor was intended 
to have any right to the bills. Lord Herschell 
said • “I have arrived at the conclusion that 
whenever the name inserted as that of the 
payee is so inserted by way of pretence 
merely, without any intention that payment 
shall only be made in conformity therewith, 
the payee is a fictitious person within the 
meaning of the statute, whether the name 
be that of an existing person or of one who 
has no existence.” 

A banker incurs no liability in pa 3 nng, to 
the person presenting, an uncrossed cheque 
made payable to bearer by the drawer, even 
if the person who presents such cheque has 
stolen it In Charles v Blackwell (1877), 
2 C P.D 151, with regard to lost or stolen 
bearer cheques, it was held that “where 
the banker paid the bearer of such a cheque, 
he obeyed the mandate of his customer, the 
drawer, and could charge him accordingly, 
while on the other hand, the customer was 
protected, and this even though the bearer 
so paid had no property in the cheque, but 
was himself a thief who had stolen it. The 
drawer was entitled to say to the payee, 
'I gave you an instrument which you were 
willing to take in satisfaction of your debt 
if the drawee paid the amount to the bearer 
and this the drawee has done.’” (See 
Agent.) But in an exceptional case, such 
as where a cheque is payable to the “ British 
Bank, Ltd., or bearer,” a banker would 
require to be exceedingly careful in making 
inquiries before paying such a cheque to a 
stranger, for although it is payable to the 
bearer the banker knows that it is not 
the custom for a bank to send a cheque 
by a stranger to be cashed (See Crossed 
Cheque.) 

Where a person takes a cheque payable to 
bearer, it is advisable for him to get the 
transferor to indorse it and so make him a 
party to the cheque, as without the indorse- 
ment the transferor could not be sued upon 
the cheque in the event of its dishonour. 

A cheque payable to “Wages or order,” 
“Cash or order,” “House or order,” etc., is 
in some quarters mistakenly considered to be 
payable to bearer under Section 6 (3) of the 
Bills of Exchange Act, 1882, which states 
that bills payable to fictitious or non-existmg 
persons are payable to bearer. Such designa- 
tions, however, are not fictitious payees, but 
impersonal payees and in some cases the 
drawer's indorsement is required. Instru- 
ments so drawn, however, are not cheques, 
for they are not payable to the order of a 
specified person {North and South Insurance 
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Corporation, Ltd. v. National Provincial 
Bank, Ltd., “ The Times,” 9th November, 
1935). (See Impersonal Payees.) 

A cheque payable to “ Bearer or order,” the 
word “bearer” being written in the space 
for a payee’s name, is payable to the bearer. 

In Scotland, it is customary to request the 
jierson receiving cash for a bearer cheque to 
indorse it. (See Bill of Exchange, 
Cheque ) 

BEARER BONDS. A bearer bond, that 
IS a bond which is payable to the bearer, in 
contradistinction to a bond which is regis- 
tered in the name of the holder, passes by 
mere delivery the full benefits conferred by 
the bond, so long as the transferee takes it 
in good faith and for value and without 
notice of any defect in the transferor’s title 
If it should ultimately appear that the trans- 
feror had stolen the bond, or had otherwise 
a defective title, the transferee’s right to 
retain the bond would not be affected A 
bearer bond belongs to the class of docu- 
ments called negotiable instruments. (See 
Negotiable Instruments.) Formerly, 
only bearer bonds which were issued in 
foreign countries and treated in this country 
by merchants as negotiable, were regarded 
by the Courts as negotiable instruments, but, 
within recent years, debentures to bearer of 
an English company have been recognised by 
the Courts as negotiable instruments 

In Edelstein v. Schuler, [1902] 2 K.B 144, 
Bigham, J., said: “In my opinion the time 
has passed when the negotiability of bearer 
bonds, whether Government bonds or trading 
bonds, foreign or English, can be called in 
question in our Courts.” 

Bonds are issued for fixed amounts, e.g. 
£2(i, ;^100, ;^200, ;^500 etc. 

Attached to the bond, or in a separate 
sheet, IS a series of coujxjns, each one bemg 
dated, if the interest is payable half-yearly, 
for a different half-year, and forming the 
warrant, upon production of which, the 
holder will be paid the interest represented 
by that coupon. When the coupons are 
exhausted a fresh supply may be obtained 
in exchange for the “talon” which is 
usually attached to the bond. (See Talon.) 
Some coupons are not dated, being payable 
according to advertisement. A coupon sheet 
should not be detached from the bond. 
Securities to bearer, without the current 
coupon, are not a good delivery on the Stock 
Exchange. The possessor of bearer bonds 
should never write his name upon them, as 
it might cause them to form a bad dehvery. 

Certain foreign Governments sometimes 


refuse to honour the engagements contained 
in a bearer bond to pay the principal or 
interest or to issue new coupon sheets to the 
bearer, because the bond has been lost or 
stolen or for some other reason. To protect 
the buyer of such a bond the London Stock 
Exchange Committee made a new rule in 
1926 See the rule under Stock Exchange 

All bearer bonds held by a banker, whether 
for safe custody or security, should be entered 
in a register immediately upon receipt, and it 
IS preferable that all bearer securities held in 
any office should be entered in a separate 
book, or at any rate in a special section of 
the ordinary safe custody or securities regis- 
ter, so that any one can ascertain at once 
what bearer securities are held in that office 
The number of each bond or bearer security 
should be entered in the register, and, when 
any of them are given up to the customers, 
a proper receipt should be taken, either in 
the book or on a separate slip, setting forth 
the actual numbers and descriptions of the 
bonds Bearer securities being, like cash, 
transferable by delivery, it is necessary that 
a banker should take the greatest care of 
them, and in many banks all bearer securities 
are kept continuously under the control of 
two persons. Coupons should be entered up 
in a diary on the due dates, so that they may 
be cut off and sent for collection in good 
time and not be overlooked. 

It IS the practice of several foreign govern- 
ments to continue the payment of coupons 
after a bond has been drawn for repayment, 
such payments being treated as part repay- 
ment of the principal. 

Certain bonds are drawn as being payable 
to the bearer, or “when registered, to the 
registered holder.” In such cases the name 
of the registered holder is entered in a place 
provided on the back of the bond 

Where bearer bonds are given as security, 
a banker usually takes a memorandum or 
agreement showing the purpose for which 
they are lodged. No deed of transfer is 
necessary, as they pass to the holder by 
simple delivery, and even if the bonds form 
part of a trust and the banker had no notice 
of the trust when he took them as security, 
his title will not be affected. See the case 
of Lloyds Bank Ltd., and Union of London 
and Smiths Bank Ltd. v. Swiss Bankveretn, 
1912, under Floaters. An advance should 
not, of course, be made against coupons 
without the bond. 

When bonds are left for safe custody in 
joint names, particularly when the parties 
are trustees, the banker should be most 
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careful not to part with the bonds unless 
upon the signatures of all the parties It 
has been held that trustees may give author- 
ity to one of their number to cut ofi coupons 
from bonds deposited for safe custody as 
they fall due. In such a case it is the 
banker’s duty to see that nothing more is 
removed than the coupons which are falling 
due. (See Safe Custody ) 

In the critical war days of June, 1940, 
holders of bearer securities capable of being 
held in other forms, e.g. per cent War 
Loan, other British Government stocks, 
India and Colonial Government sterling 
Issues, etc., were urged to convert their 
bonds into registered or inscribed stock. To 
encourage this step, the Bank of England, 
the Crown Agents for the Colonies, and the 
Clearing Banks agreed in their capacity as 
registrars to forego their fees for such con- 
version. 

The Exchange Control Act, 1947, pro- 
vides that bearer securities must be lodged 
with or to the order of an approved bank 
chosen by the owner of the security. This 
new control was imposed to prevent the 
transfer of Bntish-owned securities to 
foreign ownership except for value received. 
The ownership of such bearer securities will 
not be affected by this regulation, but the 
depositee bank will be under a duty to 
ensure that no illegal transfer of such items 
takes place. 

See American Share Certificates, 
Drawn Bonds, Registered Coupon-Bond. 

BEARER BONDS REGISTER. A record 
of all bearer securities, whether lodged for safe 
custody or for security, is, in some banks, 
kept in a separate "Bearer Bonds Register." 

The same information is shown as in the 
Safe Custody Register {q.v.), but in addi- 
tion the number upon the face of each bond 
must be carefully recorded. 

BEARER SCRIP. This is a document 
issued by a government or a company, upon 
a new issue of capital, until such time as all 
instalments have been paid and the definitive 
bond IS ready. The bearer scrip, like the 
bearer bond which is eventually received, 
is treated as a negotiable instrument, that 
is, a holder for value, without notice of any 
defect in the transferor's title, obtains a 
good title thereto. In some cases, however, 
bearer scrip is exchanged for registered 
bonds or certificates. (See Bearer Bonds, 
Scrip Certificate.) 

BEDFORD LEVEL CORPORATION. Bed- 
ford Level is the name given to a tract of 
low-lying country comprising some 95,000 
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acres within the counties of Northampton, 
Norfolk, Suffolk, Lincoln, Cambridge, and 
Huntingdon. A registry of deeds was estab- 
lished for the Bedford Level m 1663. By 
15 Car. II, c. 17, Section 8, it is provided that 
no lease, grant or conveyance of or charge 
out of or upon the said 95,000 acres or any 
part thereof, except leases for seven years 
or under in possession, shall be of force, but 
from the time it shall be entered upon the 
register 

By an Act passed in 1862 it was enacted 
that the registration of documents shall only 
apply to "Adventurers Land” situate within 
the limits of that part of the Bedford Level 
which is known as the South Level. 

Although priority is secured by the regis- 
tration of a conveyance or charge, it has 
been held that the omission to register does 
not invalidate the document as between 
the parties themselves so as to prevent an 
action upon its covenants. 

The registration office of the Bedford 
Level Corporation is at Ely. When a deed 
IS registered, a record is placed thereon by the 
Registrar. (See Yorkshire Registry of 
Deeds.) 

BELOW ZERO. The meaning is best 
shown by an example. When shares, 
with a paid-up value of ;^12 10s., fall to 
13 discount, the price is said to be 10s. 
below zero, and the seller of such shares 
pays the purchaser 10s per share. Such a 
position arises when a holder desires to get 
rid of his shares and is willing to pay so 
much per share to anyone who will purchase 
the shares and assume liability for the 
uncalled capital. 

BENEFICIAL OWNER. In a conveyance 
for valuable consideration, other than a 
mortgage, where the vendor conveys as 
"beneficial owner" those words have the 
meaning (Second Schedule, Law of Property 
Act, 1925) that he impliedly covenants that 
he has full power to convey the property 
expressed to be conveyed, that the property 
shall be quietly entered upon and enjoyed 
by the person to whom the conveyance 
is made, that the property is freed and 
discharged from all incumbrances and 
claims other than those subject to which 
the conveyance is expressly made, and 
that he will execute any further deeds for 
further or more perfectly assuring the 
property to the person to whom the convey- 
ance is made. 

If the property is leasehold the "bene- 
ficial owner" also impliedly covenants that 
it is a good, valid and effectual lease, and 
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that all rents and covenants have been paid 
and observed. 

In the case of a conveyance of freehold 
property by way of mortgage, the "bene- 
ficial owner" imphed that he had power to 
convey, that, if default was made m payment 
of the money intended to be secured, it should 
be lawful for the mortgagee to enter into 
and hold the property, that the property was 
freed from all incumbrances other than those 
to which the mortgage was expressly made 
subject, and that he would execute any 
further necessary deed. 

In a mortgage of leasehold property, he 
implied that he would pay all rents and 
observe all covenants, so long as any money 
remained unpaid. (See Title Deeds ) 

BENEFICIARY. A person who benefits 
under a will is called a beneficiary. He 
may receive either “real" property (see 
Realty), in which case he is a devisee, or he 
may receive "personal" property (see 
Personalty), when he is named a legatee 

BEQUEST. A gift or legacy of personal 
property by a will 

BERTH BILL OF LADING. (See under 
Bill of Lading.) 

“ BIG FIVE." The expression was first 
used m 1919, when referring to the five large 
Joint Stock Banks : Barclays ; Lloyds ; Mid- 
land ; National Provincial ; Westminster. 

BILL AS SECURITY. Where a bill of 
exchange has been deposited or pledged as 
security for an advance, the holder of the 
bill IS "deemed to be a holder for value to 
the extent of the sum for which he has a 
lien” (Section 27 (3), Bills of Exchange 
Act, 1882). Where the holder, e.g. a banker, 
sues upon the bill at maturity and recovers 
the amount of it, if the sum recovered is 
greater than the debt owing by the person 
who deposited the bill, he must pay over the 
difference to that person. If the depositor’s 
title to the bill was in order, the banker can 
recover the whole amount of the bill, but 
if the depositor’s title was defective the 
banker can recover the amount of the bill to 
the extent of his hen, provided he had no 
notice of the depositor’s defective title when 
he took the bill. 

When a bill is lodged as security, it should 
be indorsed by the person depositing it, and 
a memorandum of deposit should be signed 
by the depositor to make it clear that the 
bill is pledged as security. When a banker 
holds a bill as security, he must present it 
for pajrment at maturity, and if it is dis- 
honoured, he must give due notice of the 
dishonour. 


A banker may, if necessary, sue for repay- 
ment of the overdraft at any time before the 
maturity of the bill which he holds as a 
security. {Peacock v. Pursell, 1863, 32 
L.J., C.P. 266 ) 

BILL BROKER. Bill brokers are mer- 
chants whose special business it is to buy 
and to sell bills. They buy them from traders 
and sell many of them to bankers, their 
profit being obtained from a difference m the 
rates, the bankers buying from the brokers 
at one-eighth or one-sixteenth per cent per 
annum below the market rate. A banker, 
although he discounts bills for his customers, 
does not obtain such a supply of first-class 
bills as he can procure from the brokers, and 
it IS to his advantage to buy bills in this way, 
because he can purchase just when he pleases 
and what he pleases. If he anticipates 
requiring a certain sum of money at a certain 
date, he may purchase bills from the brokers 
which will mature at the time he requires the 
funds, and, in addition, in dealing with 
brokers and discount houses of high stand- 
ing, he obtains their guarantee that the bills 
will be met at maturity. When bill brokers 
re-discount bills with bankers, instead of 
indorsing each bill they usually give a 
guarantee to cover all the bills 

The use of the commercial bill having 
seriously declined, bill brokers deal largely 
in Treasury bills Indeed, by an arrange- 
ment made in 1934 with the banks, brokers 
are now the sole tenderers for such bills and, 
furthermore, bid as a syndicate. The banks 
no longer tender each week for Treasury 
bills, but buy their supplies from the bill 
brokers. 

The discount market also deals in short- 
dated Government bonds, and these are now 
accepted by the banks as cover for short 
loans. 

Like all other merchants who deal in 
highly-priced commodities, bill brokers re- 
quire a large amount of funds wherewith 
to trade ; this is formed by their own capital 
(often great), loans from bankers repayable 
at call or at short notice, and, in many cases, 
deposits received from the public. The busi- 
ness is now concentrated in thirteen institu- 
tions, all of which are himted companies. 
There are also three firms of running brokers 
{q.v.). Loans to brokers are essentially short- 
dated, the maximum period being seven 
days. The greater part of the money, how- 
ever, is lent on a day to day basis, but this 
does not necessarily involve a daily dis- 
turbance of such accommodation. At time 
of writing (September, 1954) loan rates to the 
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discount market are IJ per cent against 
Treasury Bills, per cent against Bank 
Bills, and If per cent against short-dated 
bonds. 

BILL DIARY. In order that bills may 
not be overlooked, they are entered under 
their due dates in a diary. The entries in 
the diary are usually checked at intervals 
with the bill register to make sure that all 
bills have been included, the diary is also 
balanced periodically with the same book. 

The diary may be divided into columns 
for different classes of bills, or, if numerous, 
a separate diary may be kept for each class 

BILL IN A SET. Foreign bills are usually 
drawn in several parts, and, for safety, the 
parts may be transmitted by separate mails. 
Where a bill is drawn in that way it is said 
to be drawn in a set, and the various parts 
constitute one bill. 

The rules regarding a bill drawn m a set 
are dealt with in Section 71 of the Bills of 
Exchange Act, 1882, which is as follows — 

"(1) Where a bill is drawn in a set, each 
part of the set being numbered, 
and containing a reference to the 
other parts, the whole of the parts 
constitute one bill. 

“(2) Where the holder of a set indorses 
two or more parts to different per- 
sons, he is liable on every such part, 
and every indorser subsequent to 
him is liable on the part he has him- 
self indorsed as if the said parts 
were separate bills 

"(3) Where two or more parts of a set are 
negotiated to different holders in 
due course, the holder whose title 
first accrues is as between such 
holders deemed the true owner of 
the bill, but nothing in this sub- 
section shall affect the rights of a 
person who in due course accepts or 
pays the part first presented to him. 

“(4) The acceptance may be written on 
any part, and it must be written on 
one part only. If the drawee 
accepts more than one part, and 
such accepted parts get into the 
hands of different holders m due 
course, he is liable on every such 
part as if it were a separate bill. 

” (5) Vi^en the acceptor of a bill drawn in 
a set pays it without requiring the 
part bearing his acceptance to be 
delivered up to him, and that part 
at maturity is outstanding m the 
hands of a holder in due course, he 
is liable to the holder thereof. 


" (6) Subject to the preceding rules, where 
any one part of a bill drawn in a set 
is discharged by payment or other- 
wise, the whole bill is discharged.” 

Where a bill is drawn in two parts, to 
save time one may be sent at once to the 
drawee for acceptance The other part may 
be negotiated and contain a reference that 
the accepted part is in the possession of a 
certain firm, as "First and in need with 
Messrs. Blank & Co., London.” If the bill 
is dishonoured, the agents named in the 
reference will, after it has been protested for 
non-payment, pay the bill for the honour 
of their principal. 

A bill of lading is usually issued in a set, 
and each one is signed by some person 
authorised to sign the same on behalf of 
the shipowner, but he is liable only for one 
of them. As soon as one has been presented 
and the goods delivered, the others are void. 
But if the drawee of a bill of exchange 
accepts more parts than one, he is not dis- 
charged by paying one of them, but is liable 
on every such part. (See Bill of Lading ) 

The following is a specimen of a bill drawn 
in a set of three, though sets of three are not 
so often seen as formerly — 

{First part) Leeds, February 10, 19 . 

im. 

Sixty days after sight pay this first of 
exchange (second and third of the same tenor 
and date unpaid) to the order of John Brown, 
the sum of one hundred pounds, value 
received, which place to account as advised. 

John Jones. 

To Wm. Robinson, Esq., 

New York. 

The second part is the same as the first 
part, except that "first of exchange” 
becomes "second of exchange” and the 
words in the parentheses become (first and 
third of the same tenor and date unpaid). 

The third part is the same as the first and 
second parts, except that "first of exchange ” 
becomes "second of exchange” and the 
words in the parentheses are (first and second 
of the same tenor and date unpaid). 

Only one part of a set requires to be 
stamped. Upon proof of the loss or destruc- 
tion of a duly stamped bill forming one of a 
set, any other bill of the set which has not 
been issued or in any manner negotiated 
apart from the lost or destroyed bill may, 
although unstamped, be admitted m evi- 
dence to prove the contents of the lost or 
destroyed bill (Section 39 of the Stamp Act, 
1891). (See Bill of Exchange, Foreign 
Bill.) 
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In the case of bills of lading, no part of 
a set requires to be stamped. 

BILL LEDGER. The same as Discount 
Ledger {q v.). 

BILL OF EXCHANGE. A bill of exchange 
is defined by the Bills of Exchange Act, 
1882, Section 3, as follows — 

“(1) A bill of exchange is an uncon- 
ditional order in writing, addressed 
by one person to another, signed 
by the person giving it, requiring 
the person to whom it is addressed 
to pay on demand or at a fixed or 
determinable future time a sum cer- 
tain in money to or to the order of a 
specified person, or to bearer. 

“ (2) An instrument which does not comply 
with these conditions, or which 
orders any act to be done m addition 
to the payment of money, is not a 
bill of exchange. 

" (3) An order to pay out of a particular 
fund is not unconditional within the 
meaning of this Section; but an 
unqualified order to pay, coupled 
with (a) an indication of a par- 
ticular fund out of which the 
drawee is to re-imburse himself or 
a particular account to be debited 
with the amount, or (6) a statement 
of the transaction which gives rise 
to the bill, is unconditional. 

“ (4) A bill is not invalid by reason — 

(a) That it is not dated ; 

(b) That it does not specify the 

value given, or that any value 
has been given therefor; 

(c) That it does not specify the 
place where it ’S drawn or the 
place where it is payable.” 

With regard to the sum payable. Section 9 
wovides that — 

" (1) The sum payable by a bill is a sum 
certain within the meaning of this 
Act, although it is required to be 
paid — 

(а) With interest. 

(б) By stated instalments. 

(c) By stated instalments, with a 
provision that upon default in 
payment of any instalment 
the whole shall become due. 

{d) According to an indicated 
rate of exchange or according 
to a rate of exchange to be 
ascertained as directed by 
the bill. 

” (2) Where the sum payable is expressed 
in words and also in figures, and 


there is a discrepancy between the 
two, the sum denoted by the words 
IS the amount payable ” 

In Cohn v. Boulken (1920), 36 T.L.R. 767, 
where a cheque had been drawn for “7680 
francs (Pans),” it was held to be a bill of 
exchange, being for a sum of money certain 
or which can be made certain within Sec- 
tion 9 (1) {d). (See above.) "The rate 
of exchange was sufficiently indicated on 
the face of the cheque. In any event the 
rate of exchange was sufficiently indicated 
by the practice of banking which had been 
proved.” It was stated that the settled 
practice of bankers with cheques drawn in 
England on an English bank for an amount 
in French currency was to debit the drawer 
in sterling at the rate of exchange ruling 
on the day and at the hour of presentation, 
and to give the payee the equivalent in 
sterling It was also held that the drawer 
cannot as between himself and an indorsee 
of the cheque set up an oral agreement 
between himself and the original payee that 
the rate of exchange should be that ruling 
at the date of the cheque. (See Cheque ) 
Where a bill is drawn payable in the United 
Kingdom m a foreign currency without 
stipulation as to the rate of exchange, a 
tender in payment of notes and coin in the 
currency of the bill is not a legal tender. 

A bill may be written, printed, or type- 
written. 

There is no particular form prescribed by 
the Act, but bills are nearly always drawn 
in the same way. The following are speci- 
mens of the ordinary forms of bills of 
exchange — 

Leeds, June 10, 19 . 

;^100 

Three months after date pay 

i me or to my order \ 

John Brown or order [the 
bearer ) 

sum of one hundred pounds 
for value received. 

John Jones. 

To Thomas Smith, Esq., 

24, River Street, London. 

Leeds, June 10, 19 . 

;^100 

On demand pay to John 
Brown or order the sum of 
one hundred pounds for value 
received. 

John Jones. 

To Wm. Robinson, Esq., 

London. 


Stamp 

Is. 


Stamp 

2d. 
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The first record of the use of bills of 
exchange in England is stated to be in a 
statute of 3 Rich II, c 3, in 1379. The 
original use of bills in this country appears 
to have been for the settlement of debts 
between merchants in England and those in 
another country. For example, where 
Brown in England owed money to Dumont 
in, say, France, he would draw a bill upon 
Hugo in that country, who happened to 
owe him money, requesting Hugo to pay the 
money to Dumont. In this way Brown paid 
his debt to Dumont without the necessity 
of sending gold from England to France. 

It is said that bills were in common use in 
Venice as early as the thirteenth century, 
and that they were first used by the Floren- 
tines m the twelfth century. Inland bills 
were made legal in England in 1697 

The persons whose names appear upon a 
bill of exchange are the drawer, the drawee 
(who by accepting the bill becomes the 
acceptor), the payee (who may also be the 
drawer), and the indorser. These persons are 
called the parties to the bill In addition there 
may also be the name of the banker at whose 
office the acceptor makes the bill payable, 
but he is not one of “the parties’’ to the bill 
The parties who are closely related, as the 
drawer and the acceptor, an indorser and 
the indorser immediately preceding him, 
are the “immediate parties.’’ The parties 
who are not closely related, as the drawer 
and an indorsee, are the “remote parties ’’ 
A bill may be an inland bill (that is, one 
both drawn and payable within the British 
Islands, excluding Eire, or drawn within the 
British Islands upon some person resident 
therein), or a foreign bill (that is, one drawn 
otherwise than as an inland bill). 

The holder of a bill of exchange may hold 
it till it IS due and present it for payment 
himself ; or he may negotiate the bill, that 
IS, transfer it to another person ; or he may 
leave it with his banker with a request that 
the bill be collected at maturity and the 
proceeds credited to his account , or he may 
take it to his banker, or to a bill broker, and 
after indorsing it have it discounted. By 
discounting a bill he receives at once the 
amount of the bill (which may not be payable 
by the acceptor for some months to come), 
less the amount charged for discounting it. 
The banker debits the amount of the bill to 
his bills discounted account and credits it, 
less the discount, to his customer’s current 
account (or the customer’s account may be 
credited with the full amount of the bill 
and debited with the discount), the discount 


passing to the credit of discount account, 
the balance of which account is periodically 
transferred to profit and loss account. 

A bill drawn payable on a contingency, 
such as at a certain period after the arrival 
of a ship, is not valid. 

It is very desirable that bills and cheques 
should be written in ink and not be type- 
written, as instruments which are type- 
written are too easily altered. 

In Pitman’s Bills, Cheques and Notes 
eight excellent pieces of advice are given 
with respect to bills of exchange. The hints 
are principally for traders, though some of 
them are specially applicable to bcinkers, 
but all of them should form part of a banker’s 
creed with regard to those instruments. 
They are given as “practical hints which 
may serve as warnings’’ — 

1 Never draw or accept an accommo- 
dation bill, unless you are prepared 
to meet it whenever called upon. 

2. When a bill has been drawn by you, 

endeavour to secure its acceptance 
before negotiating it. 

3. Unless you are to be personally liable 

upon the bill, take care that any 
signature you place upon it, whether 
as drawer, acceptor, or indorser, 
shows clearly that you are signing in 
a representative capacity. 

4. Never indorse a bill without receiving 

value for it. 

5 Never discount a bill for a stranger. 
Be sure that you know the person 
from whom you receive a bill and take 
care that he indorses it. 

6. Examine the bill carefully. 

7. If you are the holder, present the bill 

for acceptance, if it has not been 
accepted, and for payment at the 
proper time. If either acceptance or 
payment is refused, give notice at 
once to every indorser and to the 
drawer, so as to hold each and all 
liable for payment. 

8. Upon payment of a bill take care that 

you get the document into your own 
possession. 

Stamp Duties — 

By the Finance Act, 1918, Section 36 (1) 
“Two pence shall be substituted for one 
penny as the stamp duty on all bills of 
exchange and promissory notes chargeable 
under the First Schedule to the Stamp Act, 
1891, with duty at the rate of one penny 
and drawn on or after the first day of Sep- 
tember, 1918, and two pence shall accordingly 
be substituted for one penny in Sections 


8 — (B.1535) 
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34 and 38 of the Stamp Act, 1891.” This 
change affects * (a) all bills of exchange, 

including cheques and dividend warrants, 
payable on demand or at sight or on pre- 
sentation, or not exceeding three days after 
date or sight ; (b) all bills of exchange of 
any other kind, and all promissory notes of 
any kind whatever (drawn, or expressed to 
be payable, or actually paid, or indorsed, 
or in any manner negotiated in the United 
Kingdom), where the amount or value of 
the money for which the bill or note is 
drawn or made docs not exceed £5 Under 
the First Schedule to the Stamp Act, 1891, 
as thus amended, the duty is — 

Bill of Exchange — £ s. d. 

Payable on demand or at sight 

or on presentation . .002 

And see Sections 32, 34, and 38, 

Stamp Act, 1891, given below. 

This Schedule was extended by the 
Finance Act, 1899, Section 10 (2), to in- 
clude bills payable at a period not exceed- 
ing three days after date or sight, the words 
“or within three days after date or sight” 
being added after the word “presentation ” 
By Section 10 of the Revenue Act, 1909, 
Sections 34 and 38 of the Stamp Act were 
brought into agreement with the Schedule 
as altered in 1899: “The provisions in 
Sections 34 and 38 of the Stamp Act, 1891, 
which relate to bills of exchange payable 
on demand, or at sight, or on presentation, 
shall apply also to bills of exchange expressed 
to be payable at a period not exceeding 
three days after date or sight, which are 
chargeable with the duty of one penny under 
s.s (2) of Section 10 of the Finance Act, 1899 ” 
Bill or Exchange of any other 
kind whatsoever {except a Bank 
Note) and Promissory Note of 
any kind whatsoever {except a 
Bank Note) — drawn, or expressed 
to be payable, or actually paid, or 
indorsed, or in any manner nego- 
tiated in the United Kingdom £ s, d. 
Where the amount or value of the 
money for which the bill or note 
is drawn or made does not ex- 
ceed £5 (increased from Id. to 
2d. as from 1st Sept., 1918. See 
Finance Act, 1918, Section 36, 
above) . . .002 

Exceeds ;^5 and does not exceed/ 10 0 0 2 

.. £10 „ /25 0 0 3 

„ £2S „ /SO 0 0 6 

.. /SO „ /7S 0 0 9 

» /7S „ /lOO 0 1 0 

.. /lOO 


for every /lOO, and also for any / s. d. 

fractional part of /1 00, of such 

amount or value . . .010 

[See Finance Act, 1899, below.] 

Exemptions. 

(1) Bill or note issued by the 
Bank of England or the 
Bank of Ireland. 

(2) Draft or order drawn by 
any banker in the United 
Kingdom upon any other 
banker in the United King- 
dom, not payable to 
bearer or to order, and 
used solely for the purpose 
of settling or clearing any 
account between such 
bankers 

(3) Letter written by a ban- 
ker in the United Kingdom 
to any other banker in the 
United Kingdom, direct- 
ing the payment of any 
sum of money, the same 
not being payable to 
bearer or to order, and 
such letter not being sent 
or delivered to the person 
to whom payment is to be 
made or to any person on 
his behalf. 

(4) Letter of credit granted in 
the United Kingdom, 
authorising drafts to be 
drawn out of the United 
Kingdom payable in the 
United Kingdom. 

(5) Draft or order drawn by 
the Paymaster-General on 
behalf of the Court of 
Chancery in England or by 
the Accountant-General 
of the Supreme Court of 
Judicature in Ireland. 

(6) Warrant or order for the 
payment of any annuity 
granted by the National 
Debt Commissioners, or 
for the payment of any 
dividend or interest on 
any share in the Govern- 
ment or Parliamentary 
stocks or funds. 

(7) Bill drawn by any person 
under the authority of 
the Admiralty, upon and 
payable by the Account- 
ant-General of the Navy. 
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(8) Bill drawn (according to a 
form prescribed by Her 
Majesty’s orders by any 
person duly authorised to 
draw the same) upon and 
payable out of any public 
account for any pay or 
allowance of the army or 
auxiliary forces or for any 
other expenditure con- 
nected therewith. 

(9) Draft or order drawn 
upon any banker in the 
United Kingdom by an 
officer of a public depart- 
ment of the State for the 
payment of money out of a 
public account. 

(10) Bill drawn in the United 
Kingdom for the sole pur- 
pose of remitting money 
to be placed to any ac- 
count of public revenue 
[It has been held that this 
applies only to money 
which IS already public 
money ] 

(11) Coupon or warrant for 
interest attached to and 
issued with any security, 
or with an agreement or 
memorandum for the re- 
newal or extension of 
time for payment of a 
security 

By the Finance Act, 1894, Section 40, a 
coupon for interest on a marketable security, 
being one of a set of coupons whether issued 
with the security or subsequently issued 
in a sheet, is exempt 

A coupon attached to a scrip certificate 
is not exempt. See also the exemptions in 
the article Cheque. 

By the Finance Act, 1899, Section 10, the 
duty on Bills of Exchange drawn and 
expressed to be payable out of the United 
Kingdom, when actually paid or indorsed 
or in any manner negotiated in the United 
Kingdom, shall, where the amount of the 
money for which the bill is drawn exceeds 
fifty pounds, be reduced so as to be — 

Where the amount exceeds ;^50 and does 
not exceed ;^100, 6d. 

Where the amount exceeds ;£100, 6d. for 
every ;^100, and also for any fractional part 
of 100 of that amount. 

(Where the amount does not exceed £50, 
the duty is as in the Schedule above.) 

The reduced rates in this Section are con- 


fined to bills which are actually drawn and 
payable out of the United Kingdom, and do 
not apply to bills which, though purporting 
to be drawn abroad, are actually drawn in 
this country. The latter require adhesive 
foreign bill stamps at the full rates. 

For the purpose of stamp duty (see Section 
36 below), a bill or promissory note which 
purports to be drawn or made out of the 
United Kingdom is treated as a foreign bill. 
The Isle of Man and the Channel Islands are 
out of the United Kingdom, and a bill 
drawn there and negotiated in the United 
Kingdom is therefore a foreign bill, so far 
as stamp duty is concerned. But under the 
Bills of Exchange Act, 1882 (Section 4), a 
bill drawn and payable within the British 
Islands (which include the Isle of Man and 
the Channel Islands) is an inland bill. 

Since the establishment of the Irish Free 
State (Eire), that State is not included in the 
words “ United Kingdom ” or “ British 
Islands.” (See Statutory Order under Ire- 
land.) 

On inland bills payable on demand, or 
at sight, or on presentation, or not exceeding 
three days after sight or date, and on cheques, 
the twopenny stamp may be either impressed 
or adhesive. In the case of inland bills 
payable otherwise, the stamp must be 
impressed. An adhesive stamp must be 
properly cancelled by the person signing the 
bill. (See Section 38 below.) 

On foreign bills, the ad valorem duties are 
to be denoted by adhesive foreign bill stamps. 
If a bill drawn abroad is impressed with 
an English stamp it is not sufficient , it must 
have the correct adhesive stamp affixed 
If the bill is payable on demand or at sight, 
or not exceeding three days after date or 
sight, a twopenny postage stamp is the 
proper one to be used. The ordinary 
impressed stamp is also sufficient on cheques. 
Any person into whose hands any such 
bill comes before it is stamped must affix 
the proper stamp before dealing with the bill 
in any way. (See Section 35, below.) 

A foreign debtor sometimes prepares a bill, 
accepts It, and forwards it to be completed 
by the creditor in England as drawer. If the 
bill IS dated from a place abroad, it should 
be stamped by the drawer with an adhesive 
foreign bill stamp (see Section 36, below), but 
if it purports to be drawn from a place m the 
United Kingdom, the rules of the Inland 
Revenue authorities permit such a bill to be 
stamped with an impressed stamp before the 
drawer’s signature is affixed, “provided it is 
presented for stamping within seven days of 
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its arrival in the United Kingdom and that 
it IS accompanied by a written statement 
that no use has been made of it in the 
meantime.” In the former case the bill 
must be drawn in accordance with the laws 
of the country in which it purports to have 
been drawn. 

When a bill is drawn at sight and is 
accepted, say, at three months date, see 
under Acceptance, Qualified, as to 
the stamp duty thereon. If a foreign bill 
drawn at, say, three months after date is 
paid m this country on presentation for 
acceptance it should be stamped as drawn, 
that IS, with the ad valorem foreign bill stamp. 

Where the bill chargeable with ad valorem 
duty IS drawn in foreign money, the amount, 
for the purposes of stamping, is calculated 
according to the rate of exchange current on 
the date of the bill, unless the rate is stated 
m the bill. (Stamp Act, 1891, Section 6) 
The rule for determining the amount that 
IS payable on such a bill differs from the rule 
for stamping (See Section 72 (4), Bills of 
Exchange Act, 1882, under Foreign Bill ) 
If a bill IS drawn for ”;^100 and interest 
at 5 per cent per annum” the bill requires 
to be stamped to cover only ;^100. but if 
drawn for ”;^100 and £5 as interest” the 
stamp must cover ;^105 

As to the duties upon promissory notes, 
see Promissory Note 

The following sections are from the Stamp 
Act. 1891 (54 & 55 Vict. c 39)— 

”32. For the purposes of this Act the 
expression ‘ bill of exchange ’ in- 
cludes draft, order, cheque, and 
letter of credit, and any document 
or writing (except a bank note) 
entitling or purporting to entitle 
any person, whether named therein 
or not, to payment by any other 
person of, or to draw upon any 
other person for, any sum of money , 
and the expression ‘ bill of exchange 
payable on demand’ includes — 

{a) An order for the payment of 
any sum of money by a bill 
of exchange or promissory 
note, or for the delivery of 
any bill of exchange or 
promissory note m satisfac- 
tion of any sum of money, or 
for the payment of any sum 
of money out of any particu- 
lar fund which may or may 
not be available, or upon any 
condition or contingency 
which may or may not be 


performed or happen; and 
(b) An order for the payment of 
any sum of money weekly, 
monthly, or at any other 
stated periods, and also an 
order for the payment by 
any person at any time after 
the date thereof of any sum 
of money, and sent or deliver- 
ed by the person making the 
same to the person by whom 
the payment is to be made, 
and not to the person to 
whom the payment is to be 
made, or to any person on 
his behalf 

”33. (1) For the purposes of this Act 
the expression ' promissory note ’ 
includes any document or writing 
(except a bank note) containing a 
promise to pay any sum of money. 

” (2) A note promising the payment of 
any sum of money out of any par- 
ticular fund which may or may not 
be available, or upon any condition 
or contingency which may or may 
not be performed or happen, is to 
be deemed a promissory note for 
that sum of money 

”34 (1) The fixed duty of two pence [as 
amended by the Finance Act, 
1918, see above] on a bill of ex- 
change payable on demand or at 
sight or on presentation, or at a 
period not exceeding three days after 
date or sight [as amended by the 
Revenue Act, 1909, see above] 
may be denoted by an adhesive 
stamp, which, where the bill is 
drawn in the United Kingdom, 
is to be cancelled by the person 
by whom the bill is signed before 
he delivers it out of his hands, 
custody, or power. 

” (2) The ad valorem duties upon bills of 
exchange and promissory notes 
drawn or made out of the United 
Kingdom are to be denoted by 
adhesive stamps. 

”35. (1) Every person into whose hands 
any bill of exchange or promissory 
note drawn or made out of the 
United Kingdom, comes in the 
United Kingdom before it is stamped 
shall, before he presents for pay- 
ment, or indorses, transfers, or in 
any manner negotiates, or pays the 
bill or note, affix thereto a proper 
adhesive stamp or proper adhesive 
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stamps of suf&cient amount, and 
cancel every stamp so afi&xed thereto. 

“ (2) Provided as follows : 

(a) If at the time when any such 
bill or note comes into the 
hands of any bona fide 
holder there is affixed thereto 
an adhesive stamp effectu- 
ally cancelled, the stamp 
shall, so far as relates to the 
holder, be deemed to be 
duly cancelled, although it 
may not appear to have been 
affixed or cancelled by the 
proper person; 

{b) If at the time when any such 
bill or note comes into the 
hands of any bona fide 
holder there is affixed there- 
to an adhesive stamp not 
duly cancelled, it shall be 
competent for the holder to 
cancel the stamp as if he 
were the person by whom 
it was affixed, and upon 
his so doing the bill or 
note shall be deemed duly 
stamped, and as valid and 
available as if the stamp had 
been cancelled by the person 
by whom it was affixed. 

“ (3) But neither of the foregoing pro- 
visos IS to relieve any person from 
any fine or penalty incurred by him 
for not cancelling an adhesive stamp. 

36. A bill of exchange or promissory 

note which purports to be drawn or 
made out of the United Kingdom is, 
for the purpose of determining the 
mode in which the stamp duty there- 
on is to be denoted, to be deemed to 
have been so drawn or made,although 
it may in fact have been drawn or 
made within the United Kingdom. 

37. (1) Where a bill of exchange or 
promissory note has been written 
on material bearing an impressed 
stamp of sufficient amount but of 
improper denomination, it may be 
stamped with the proper stamp on 
payment of the duty, and a penalty 
of forty shillings if the bill or note 
be not then payable according to its 
tenor, or of ten pounds if the same 
be so payable. 

“(2) Except as aforesaid, no bill of 
exchange or promissory note shall 
be stamped with an impressed 
stamp after the execution thereof. 


"38. ( 1 ) Every person who issues, mdorses, 
transfers, negotiates, presents for 
payment, or pays any bill of ex- 
change or promissory note liable 
to duty and not being duly stamped 
shall incur a fine of ten pounds, 
and the person who takes or receives 
from any other person any such 
bill or note either in payment oi 
as a security, or by purchase or 
otherwise, shall not be entitled 
to recover thereon, or to make 
the same available for any pur- 
pose whatever. 

" (2) Provided that if any bill of exchange 
payable on demand or at sight or 
on presentation, or at a period not 
exceeding three days after date or 
sight [as amended by the Revenue 
Act, 1909, see above], is presented 
for payment unstamped, the person 
to whom it IS presented may affix 
thereto an adhesive stamp of two 
pence [as amended by the Finance 
Act, 1918, see above], and cancel 
the same, as if he had been the 
drawer of the bill, and may there- 
upon pay the sum in the bill men- 
tioned, and charge the duty in 
account against the person by 
whom the bill was drawn, or deduct 
the duty from the said sum, and 
the bill is, so far as respects the 
duty, to be deemed valid and 
available. [" The banker is the only 
person who can affix and cancel 
the stamp in the manner permitted 
by this subsection. A cheque 
drawn on unstamped paper, to 
which an intermediate holder had 
affixed an adhesive stamp and can- 
celled it, was held by Huddleston, 
B., to be invalid, in Hobbs v. Cathie 
(6 T.L.R. 292)." Alpe’s Law of 
Stamp Duties. But as to a foreign 
bill payable on demand see Section 
35.] [By the Finance Act, 1918, 
Section 36 (2) : "The provisions of 
subsection (2) of Section 38 of the 
Stamp Act, 1891, shall apply so as 
to enable an adhesive penny stamp 
to be fixed on any bills of exchange 
to which that subsection applies 
being bills which are liable to a 
duty of twopence under this Sec- 
tion and are stamped only with a 
penny stamp, as they apply with 
respect to the fixing of a stamp on 
an unstamped bill."] 
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“ (3) But the foregoing proviso is not to 
rebeve any person from any fine or 
penalty incurred by him in relation 
to such bill. 

"39. When a bill of exchange is drawn in 
a set according to the custom of 
merchants, and one of the set is 
duly stamped, the other or others 
of the set shall, unless issued or in 
some manner negotiated apart from 
the stamped bill, be exempt from 
duty ; and upon proof of the loss or 
destruction of a duly stamped bill 
forming one of a set, any other bill 
of the set which has not been issued 
or in any manner negotiated apart 
from the lost or destroyed bill may, 
although unstamped, be admitted in 
evidence to prove the contents of the 
lost or destroyed bill.” 

If a receipt is placed upon a bill it requires 
a twopenny stamp (as from 1st September, 
1920), but the name of a banker (whether 
accompanied by words of receipt or not) 
written in the ordinary course of his business 
as a banker upon a bill of exchange or 
promissory note duly stamped, is exempt. 
(See Receipt.) 

A foreign bill which is both drawn and 
payable abroad does not require to be 
stamped in this country if received by a 
banker merely for acceptance and return; 
but if indorsed or negotiated in this country 
it must be stamped. See the following 
circular which was issued by the Board of 
Inland Revenue in May, 1907 — 

"The Board of Inland Revenue, having 
reason to believe that some misapprehension 
exists on the subject, desire to call attention 
to the fact that bills of exchange, although 
both drawn and expressed to be payable 
out of the United Kingdom, are never- 
theless chargeable with stamp duty if 
* actually paid, or indorsed, or in any manner 
negotiated in the United Kingdom.’ (See 
Bill of Exchange, etc., in the first Schedule 
to the Stamp Act, 1891. See also Finance 
Act, 1899, Section 10.) 

"The duty chargeable on a bill of this 
nature, if payable at a period exceeding 
three days after date or sight, is governed 
by the following scale — 

"When the amount or value of the 
money for which the Bill is drawn does 
not exceed £5 [since 1st Sept., 1918] . 2d. 
Exceeds ^5 and does not exceed 10 . 2d. 

.. m » » • 3d- 

» £25 ., ., ;^100 . 6d. 

and where the amount exceeds ;^100, 6d. j 


for every ;^100, and also for any fractional 
part of £100 of that amount. 

"The Board further desire to call attention 
to Section 38 (1) of the Act of 1891 which 
imposes a fine of £10 upon every person who 
issues, indorses, transfers, negotiates, pre- 
sents for payment, or pays any bill of 
exchange liable to duty and not duly 
stamped ” 

With regard to the stamp duty on bills of 
exchange drawn in England and negotiated 
in Eire, or vice versa, a circular of the Board 
of Inland Revenue in 1923 states that 
"an instrument chargeable with stamp duty 
in both countries and stamped in either 
country will, to the extent of the duty it 
bears, be deemed to be stamped in the other 
country.” Where a bill drawn in London on 
a person in Dublin and accepted payable 
in Dublin was stamped with the Irish im- 
pressed stamp, the Board of Inland Revenue 
said that "the bill of exchange, having 
been drawn and purporting to be drawn 
in England, should m their opinion have 
been drawn on paper bearing a British 
impressed stamp of the requisite amount. 
In its present condition therefore, it can- 
not, in their view, be regarded as duly 
stamped.” 

(See Bills of Exchange Act, 1882 (where 
a reference is given to the articles which 
include the various sections of the Act) ; 
Acceptance, Acceptance, General; Ac- 
ceptance, Qualified ; Acceptance for 
Honour ; Acceptor, Accommodation Bill, 
Agent, Allonge, Alterations, Amount 
OF Bill or Cheque, Answers, Ante-dated, 
Bearer, Bills for Collection, Bill in a 
Set, Cancellation of Bill of Exchange, 
Cheque, Consideration for Bill of Ex- 
change, Date, Days of Grace, Delivery 
of Bill, Dishonour of Bill of Exchange, 
Documentary Bill, Draft, Drawee, 
Drawer, Foreign Bill, Forgery, Hold- 
er FOR Value, Holder in Due Course, 
Holder of Bill of Exchange, Inchoate 
Instrument, Indorsement, Indorser, In- 
land Bill, Lost Bill of Exchange, Nego- 
tiation OF Bill of Exchange, Noting, 
Order, Overdue Bill, Part Payment, 
Parties to Bill of Exchange, Payee, 
Paying Banker, Payment by. Payment 
FOR Honour, Payment of Bill, Post- 
dated, Presentment for Acceptance, 
Presentment for Payment, Promissory 
Note, Protest, Referee in Case of Need, 
Retiring a Bill, Supra Protest, Time of 
Payment of Bill, Transferor by De- 
livery, Uniform Law.) 
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BILL OF LADING. A receipt for goods, 
upon shipment, signed by some person 
authorised to sign the same on behalf of the 
shipowner. The document states that the 
goods have been shipped in good order, and 
quotes the rate at which the freight is to be 
paid by the consignees A note is usually 
made upon a bill of lading that the weight, 
quantity and quality of the cargo is unknown. 
The shipowner undertakes to deliver the 
goods at their destination in the same 
condition as they were when he received 
them 

Bills of lading are usually drawn in sets 
of three and, in addition, there are two 
copies Of these “copies,” one is given to 
the master and the other is retained by the 
loading brokers The “copies” are of no 
value. Copy bills of lading are sometimes 
marked “Copy — not negotiable” to ensure 
that no confusion shall arise between the 
unsigned copies and the valid parts. One 
of the three stamped bills of lading is 
sent by the shipper to the consignee by 
one mail, and another is sent to him by 
another route, if possible, or by the follow- 
ing mail, and the third is retained by the 
shipper as evidence in support of a claim 
for insurance, m the event of the ship 
being lost, that the goods were in that 
ship. On the arrival of the ship at its 
destination, the consignee may, by hand- 
ing the bill of lading to the master of the 
ship and paying all claims for freight and 
other charges, obtain possession of the 
goods. If the consignee wishes to transfer 
the goods to some other person, he can, by 
simply indorsing the bill of lading and 
delivering it to that person, constitute him 
the absolute owner of the goods If such a 
transfer is made by the consignee in good 
faith and for value, the consignor's right to 
stop the goods in transit is cancelled. As 
a bill of lading is not a negotiable instru- 
ment, it follows that if the person who trans- 
fers it has no title or a defective title to the 
goods, the person to whom it is transferred 
obtains no better title than the transferor 
had. Lord Justice Scrutton, in his book on 
Charterparties, says: “Negotiable is a term 
which perhaps strictly should be reserved 
for instruments which may give to a trans- 
feree a better title than that possessed by 
his transferor. A bill of lading is not negoti- 
able in this sense, the indorsee does not get 
a better title than his assignor.” "The only 
case in which the indorsee gets more than 
the indorser has (whether it can be called 
‘a better title' is a nice question) is in the 


case where a previous vendor’s right of stop- 
page tn transttu, valid agamst the indorser, 
is not available against the indorsee.” 

As to a vendor’s right of stoppage in 
transitu, see under Factors Act, Sale of 
Goods Act. Those Acts include a bill of 
lading under the expression “document of 
title.” 

In the Umted States, the Bills of Lading 
Act, 1916, makes all bills of lading, issued 
by any common carrier for the transporta- 
tion of goods in the Umted States to a place 
in a foreign country, if to order, fully 
negotiable instruments. 

During the time a cargo is at sea, the bill 
of lading is the symbol of the cargo, and “the 
indorsement and delivery of the bill of 
lading operate as a symbolical delivery of 
the cargo.” 

If the consignee’s name is not inserted in 
the bill of lading, the ownership of the goods 
remains in the consignor. If a bill of lading 
IS not drawn to “order or assigns” it is not 
assignable. 

When the goods received on board are in 
good order and no adverse remarks, such as 
“boxes broken,” etc, are made upon the 
bill of lading, it is called a clean bill of 
lading. 

In Evans v. J. Webster and Bros , Ltd. 
(1928), 45 T.L R. 136, the plaintiff, a ship- 
owner, shipped timber for which he issued 
a clean bill of lading held by defendants 
as indorsees. The timber was delivered 
short and damaged. The defendants sub- 
mitted that the statement in the bill of 
lading that the proper quantity of timber 
had been shipped in good order was conclu- 
sive evidence against the shipowner. The 
plaintiff replied that the clean bills of lading 
had been issued in reliance on a fraudulent 
statement by the shipper to the master that, 
unless he signed bills of lading m that form 
he would not get clearance, and that there- 
fore the statements in the bill of lading were 
not binding on the shipowner. It was held 
that the plaintiff was estopped from dis- 
puting the statement in the bill of lading. 
Wright, J., said, "a shipowner should not 
be allowed to say that a bill of lading holder 
could not rely on the statement in the bill 
of lading unless the information in the posses- 
sion of the bill of lading holder contradicting 
the statement was of at least as much weight 
as the statement itself. There might possibly 
be cases where the holder knew from indepen- 
dent knowledge that the bill of lading was 
inaccurate, but such cases must be rare.” 

As already stated, the master of the ship 
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delivers the goods to the person who presents 
the bill of lading, but if it should happen that 
two different purchasers have each received 
one of the bills of lading, the master is not 
hable if he delivers the goods to the pur- 
chaser who comes first with a bill of lading, 
provided, of course, he acts in good faith and 
has no notice of the conflicting claims It 
will be noticed in the specimen, given below, 
of a bill of lading, that the master or purser 
affirms to two (or three, as the case may 
be) bills of lading, “one of which bills being 
accomplished, the others to stand void.’’ 

It is therefore necessary, m order to have a 
complete security, that all the bills of lading 
should be held. 

In addition to holding all the bills of 
lading, a “stop order’’ upon the goods may 
be lodged by the person about to make an 
advance upon them 

With regard to the three parts of a bill of 
lading Earl Cairns said in Glyn & Co. v. 
The East and West India Dock Co. (1882), 

7 App. Cas. 591 : “All that any person who 
advances money upon a bill of lading will 
have to do, if he sees, as he will see on the 
face of the bill of ladmg, that it has been 
signed in more parts than one, will be to 
require that all the parts are brought in — 
that is to say, that all the title deeds are 
brought in. I know that that is the practice 
with regard to other title deeds, and it 
strikes me with some surprise that any one 
would advance money upon a bill of lading 
without taking that course of requiring the 
delivery up of all the parts. If the person 
advancing the money does not choose to do 
that, another course which he may take is, 
to be vigilant and on the alert, and to take 
care that he is on the spot at the first 
arrival of the ship in the dock. If those 
who advance money on bills of ladmg do 
not adopt one or other of those courses, it 
appears to me that if they suffer, they suffer 
in consequence of their own act.” 

A banker who advances against wool (for 
example) which has been imported from 
abroad, may adopt the following course — 
he may take up the bills of lading and 
instruct the shippers to send the wool by 
rail to his order. He may then direct the 
railway company to deliver it to the combers, 
on his behalf, who will ascertain and advise 
the banker as to the various qualities and 
quantities "tops,” “middles,” “bottoms,” 
etc., so that he may see what it will realise 
at present quotations. When the customer 
sells the wool, the banker then orders it 
to be delivered in accordance with the | 

no 


customer’s instructions against payment of 
the purchase price 

By Section 19 (3), Sale of Goods Act, 
1893: “Where the seller of goods draws 
on the buyer for the price, and transmits 
the bill of exchange and the bill of lading to 
the buyer together to secure acceptance or 
payment of the bill of exchange, the buyer 
IS bound to return the bill of lading if he 
does not honour the bill of exchange, and if 
he wrongfully retains the bill of lading, the 
property in the goods does not pass to him.” 

Instead of sending bills of lading direct 
to the consignee, the consignor may draw a 
bill of exchange upon the consignee for the 
value of the goods dispatched and attach 
the bills of lading to the bill. Those docu- 
ments may then be sent by the consignor’s 
bankers to their correspondents in the town 
where the consignee lives, with a request to 
present the bill to the consignee for accept- 
ance , and instructions are often given that 
the bills of lading may be handed to the 
consignee upon his accepting the bill. The 
consignee can then obtain the goods, sell 
them and be in a position to meet his 
acceptance at maturity 

Frequently the consignor draws a bill upon 
the consignee and discounts it at his bankers, 
pledging the indorsed bills, of lading as 
security, and the banker has to send forward 
the bill to his correspondents to obtain the 
drawee’s acceptance (see Documentary 
Bill) ; or the consignor may, under in- 
structions, draw upon the consignee’s banker, 
the bills of ladmg being attached to the 
bill of exchange. 

When bills of ladmg are given as security, 
a memorandum of deposit, or letter of hen 
(stamped 6d.) is taken, which provides that, 
in default of payment, the banker may sell 
the goods represented by the bills. In some 
cases, where an advance has been made 
upon bills of ladmg, the bills are handed 
to the borrower upon his signing a trust 
receipt. (See Trust Receipt.) 

Where a bill of lading is taken as security 
containing such a clause as “all conditions 
of every character as per Charter Party” 
(see below), the lender should ascertain 
what are the conditions m the Charter 
Party, as that document may reserve to the 
owners of the vessel the right of hen upon 
the cargo for payment of freight, demurrage 
and other charges. 

A bill of ladmg pledged as security should 
be indorsed either m blank or to the banker, 
and be deposited, as stated above, under 
a letter of lien or hypothecation. To avoid 



BIL] DICTIONARY OF BANKING [BIL 


any liabilities that may attach to an indorser 
of the bill with respect to the goods, it is 
preferable for the banker to take it indorsed 
in blank. It has, however, been held by 
the House of Lords that, where a bill of 
lading is indorsed and pledged by way of 
security, a banker indorsee is not subject 
to the same liabilities in respect of the 
goods as a person to whom a bill of lading 
is indorsed upon a sale of the goods {Sewell 
V. Burdick (1884), 10 App Cas. 74). But 
if the banker claims the goods m order 
to realise his security, lie is then liable for 
the freight, warehouse charges, and all 
charges payable in accordance with the 
terms of the bill of lading When the banker 
indorses and delivers the bill to a holder for 
value the banker’s liability under the bill 
then ceases. 

When a banker has claimed and received 
delivery of the goods, the addition of the 
words ‘‘without recourse” to his indorse- 
ment does not relieve him from liability 
under the bill of lading. 

Where a transfer of a bill of lading takes 
place, upon a sale of the goods. Section 1 of 
the Bills of Lading Act, 1855, enacts — 

‘‘Every consignee of goods named in a 
bill of lading, and every indorsee of a bill of 
lading to whom the property in the goods 
therein mentioned shall pass, upon or by 
reason of such consignment or indorsement, 
shall have transferred to and vested m him 
all rights of suit, and be subject to the same 
liabilities in respect of such goods as if the 
contract contained in the bill of lading had 
been made with himself ” 

Where a banker, by instructions of a 
customer, accepts a bill drawn by a client of 
that customer against bills of lading, the 
banker will not be liable if the bills of lading 
should afterwards prove to be forgeries. 

Along with the bill of lading there should 
be the insurance policy (see Marine Insur- 
ance Policy), and the detailed description 
of the goods in the policy should agree with 
that in the bill of lading. 

A ‘‘Port Bill of Lading” is one which is 
signed by an authorised person after the 
goods have been received by that person at 
the port of shipment. 

A ‘‘Through Bill of Lading” is one which 
provides (or ought to provide) for the con- 
tinuous responsibility of several railway 
companies and shipping companies from one 
place to another. There should be attached 
to a through bill of lading a certificate by 
the railway company stating that the 
company’s agent who signs the bill of 
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lading IS authorised to sign and verif3dng his 
signature. 

A ‘‘Custody Bill of Lading” is a form 
created by the Bill of Lading Conference 
Committee in connection with the cotton 
trade, as announced m a circular dated 6th 
January, 1909. ‘‘This Bill of Lading may 
be issued after proper delivery of the cotton, 
but before arrival of the vessel in port.” 
Within three weeks from its date a master’s 
(or agent’s) receipt is to be furnished proving 
the actual shipment of the cotton. A custody 
bill of lading is to be clearly marked as 
such, to distinguish it from a ‘‘Port Bill 
of Lading ” It can be issued only by ship- 
owners or loading agents who have signed 
a letter of agreement with the Conference 
Committee. {Journal of Institute of Bankers, 
February, 1909.) 

A ‘‘ Straight Bill of Lading” is an American 
term for ” a bill in which it is stated that the 
goods are consigned or destined to a specified 
person ” “A bill in which it is stated that 
the goods are consigned or destined to the 
order of any person named m such bill is 
an order bill.” The Journal of the Institute 
of Bankers, May, 1920, points out that a 
straight bill of lading is not a document 
which can afiord proper security to a banker 
or other person advancing money against it 

A ‘‘ Berth Bill of Lading” is the term used 
to distinguish a bill of lading issued by a 
liner, or by a vessel trading under liner con- 
ditions, from a bill of lading issued by a 
vessel carrying cargo under a charter party. 

At the International Conference on Mari- 
time Law, held at Brussels in October, 1922, 
recommendations were made for the unifica- 
tion of certain Rules relating to bills of 
lading At another meeting, in 1923, the 
Rules were amended. The Rules as so 
amended are set out, with modifications, in 
the Schedule to the Carriage of Goods by 
Sea Act, 1924, and by that Act given the 
force of law with a view to establishing the 
liabilities, rights, and immumties attaching 
to carriers under bills of lading. 

The Act applies to carriage of goods by 
sea from any port in Great Britain or 
Northern Ireland to any other port, whether 
in or outside Great Britain or Northern 
Ireland. By Section 3 ‘‘Every bill of lading 
or similar document of title, issued in Great 
Britain or Northern Ireland, which contains 
or is evidence of any contract to which 
the Rules apply shall contain an express 
statement that it is to have effect subject 
to the provisions of the said Rules as applied 
by this Act.” 
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The Rules provide, among other things, 
that after receiving the goods into his charge 
the carrier, or the master or agent of the 
carrier shall, on demand of the shipper, 
issue to the slupper a bill of lading showing — 
(a) The leading marks necessary for 
identification of the goods; 

(5) Either the number of packages or 
pieces, or the quantity, or weight, 
as the case may be, as furnished in 
writing by the shipper ; 

(c) The apparent order and condition of 
the goods. 

Such a bill of lading shall he prttna facte evi- 
dence of the receipt by the carrier of the goods 
After the goods are loaded the bill of 
lading to be issued by the carrier shall, if the 
shipper so demands, be a “shipped” bill of 
lading, provided that if the shipper shall 
have previously taken up any document of 
title to such goods, he shall surrender the 
same as against the issue of the “shipped” 
bill of lading, but at the option of the carrier 
such document of title may be noted at the 
port of shipment by the carrier with the 
name of the ship and the date of shipment, 
and when so noted it shall be deemed to 
constitute a “shipped” bill of lading. 

The provisions of the Rules shall not be 
applicable to charter parties, but if bills of 
lading are issued in the case of a ship under 
a charter party they shall comply with the 
terms of the Rules. Nothing in the Rules 
shall be held to prevent the insertion in a 
bill of lading of any lawful provision regard- 
ing general average. 

Any agreement in a contract of carriage 
reheving the carrier from liability under the 
Rules shall be null and void, but where 
goods are to be carried from a port in Great 
Britain or Northern Ireland to any other 
port in Great Britain or Northern Ireland or 
to a port in the Irish Free State a special 
agreement may be entered into as to the 
liability and rights of the earner, provided 
that no bill of lading is issued and that the 
terms agreed are embodied in a non-negoti- 
able receipt. (Section 4 of the Act and 
Article VI of the Schedule.) 

A earner shall not be liable for any loss 
exceeding ;^100 per package or unit, unless 
the nature and value of such goods have 
been declared by the shipper and inserted in 
the bill of lading. 

Stamp duty on bills of lading was 
abolished by the Finance Act, 1949. 

(See Charter Party, Mate’s Receipt.) 

BILL OF SALE. An assignment of per- 
sonal chattels as security for a debt. Per- 


sonal chattels include goods, furniture, and 
other articles capable of complete transfer by 
delivery. Trade machinery is deemed to be 
personal chattels. (See definition, as given 
in Bills of Sale Act, 1878, of “personal chat- 
tels” under Chattels ) Bills of sale are 
very rarely taken by bankers as security. 

A bill of sale may be absolute, or con- 
ditional by way of mortgage. 

The registration of a bill of sale by a 
debtor should act as a danger signal to a 
banker. 

Section 4 of the Bills of Sale Act, 1878, 
interprets the meaning of bill of sale as 
follows — 

“The expression ‘bill of sale' shall 
include bills of sale, assignments, transfers, 
declarations of trust without transfer, 
inventories of goods with receipt thereto 
attached, or receipts for purchase moneys 
of goods, and other assurances of personal 
chattels, and also powers of attorney, autho- 
rities, or licences to take possession of 
personal chattels as security for any debt, 
and also any agreement, whether intended 
or not to be followed by the execution of 
any other instrument, by which a right in 
equity to any personal chattels, or to any 
charge or security thereon, shall be con- 
ferred, but shall not include the following 
documents; that is to say, assignments for 
the benefit of the creditors of the person 
making or giving the same, marriage settle- 
ments, transfers, or assignments of any ship 
or vessel, or any share thereof, transfers of 
goods in the ordinary course of business of 
any trade or calhng, bills of sale of goods in 
foreign parts or at sea, bills of lading, India 
warrants, warehouse-keepers’ certificates, 
warrants or orders for the delivery of goods, 
or any other documents used in the ordinary 
course of business as proof of the possession 
or control of goods, or authorising or pur- 
porting to authorise, either by indorsement 
or by delivery, the possessor of such docu- 
ment to transfer or receive goods thereby 
represented ” 

The Bills of Sale Act does not apply to 
any debentures issued by any mortgage, 
loan or other incorporated company, and 
secured upon the capital stock or goods, 
chattels, and effects of such company 
(Section 17 of Bills of Sale Act (1878) 
Amendment Act, 1882). By the Companies 
Act, 1948, Section 95, a mortgage or charge, 
by a company, created or evidenced by 
an instrument which, if executed by an 
individual, would require registration as a bill 
of sale, must be registered with the registrar 
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of companies. (See Registration of [Add witness’s name, address, and de- 
Charges.) a society incorporated under the scription ] ” 

Industrial and Provident Societies Act, 1893, The schedule must specifically describe 
is not an incorporated company within the the chattels which are assigned It has 

exceptions in Section 17 of the Bills of Sale been held, in the case of a bill of sale void 

Act, 1882 (See the case under Industrial because it was not drawn in accordance with 

AND Provident Societies ) the legal form, that the covenant in the bill 

As to the avoidance of a general assign- to pay principal and interest was also void, 
ment of book debts unless registered as if it A bill of sale given in consideration of any 
were a bill of sale, see Section 43, Bankruptcy sum under ;^30 shall be void (Section 1 2 of 
Act, 1914, under Debts, Assignment of. the above Act). 

A bill of sale given by way of security From the above form of bill of sale it will 
for the payment of money by the grantor be seen that the amount which it is to secure 

must be in accordance with the form given must be a specified sum, and not, for example, 

in the Schedule to the Bills of Sale Act a fluctuating balance. 

(1878) Amendment Act, 1882 The follow- A bill of sale must be registered at the 

ing IS the form given in that Schedule — Central Office of the Supreme Court within 

“ This Indenture made the day of seven clear days after its execution; and 

, between A B of of the one requires re-registration once at least every 

pait and C D of of the other part, five years. An assignment of a registered 

witnesseth that in consideration of the sum bill of sale does not require registration, 

of £ now paid to A B by C D, the Any person is entitled to search the register 

receipt of which the said A B hereby acknow- on payment of a fee of one shilling, 

ledges [or whatever else the considera- The grantee of a bill of sale may seize the 

tion may be], he the said A B doth hereby chattels thereby assigned if the grantor 

assign unto C D, his executors, adminis- makes default in payment of the sums 

trators, and assigns, all and singular the secured by the instrument, or becomes 

several chattels and things specifically bankrupt, or suffers any of the goods to be 

described in the Schedule hereto annexed distrained for rent, rates, or taxes, or fraudu- 

by way of security for the payment of the lently removes any of the goods, or fails, 

sum of , and interest thereon at the without reasonable excuse, to produce to 

rate of per cent per annum [or what- the grantee his last receipts for rent, rates 

ever else may be the rate]. And the said and taxes, or if execution has been levied 

A B doth further agree and declare that against the grantor’s goods under any 

he will duly pay to the said C D the principal judgment at law (Section 7, Bills of Sale 

sum aforesaid, together with the interest Act (1878), Amendment Act, 1882). 
then due, by equal payments of If two bills of sale are given upon the 

£ on the day of [or what- same property, priority is decided according 

ever else may be the stipulated times or to the order of the date of their registration, 

time of payment]. And the said A B doth A bill of sale by way of gift is void if the 

also agree with the said C D that he will grantor becomes bankrupt within two years 

[here insert terms as to insurance, payment after the date, or at any time within ten 

of rent, or otherwise, which the parties may years unless the claimants can prove that 

agree to for the maintenance or defeasance the grantor was solvent at the time he made 

of the security]. the settlement. (See Settlements, Settlor 

Provided always, that the chattels hereby Bankrupt.) 
assigned shall not be liable to seizure or to The Stamp Act, 1891, says — 
be taken possession of by the said C D for Bill of Sale — 

any cause other than those specified in Absolute. See Conveyance on Sale. 

Section 7 of the Bills of Sale Act (1878) By way of security. See Mortgage, etc. 

Amendment Act, 1882. And see Section 41, as follows — 

In witness whereof the said A B hath “A bill of sale is not to be registered 
hereunto set his hand and seal the day and under any Act for the time being in force 
year first above written. relating to the registration of bills of sale 

A B unless the original, duly stamped, is produced 

/ T Q \ to the proper officer." 

Signed and sealed by the said i I BILL OF SALE, SHIP. A registered ship, 

A B in the presence of me, ^ or a share therein, is transferred to a pur- 

E F chaser by a bill of sale in the prescribed form 
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as required by the Merchant Shipping Act, 
1894. (See Ship.) 

BILL REGISTER. The register contains 
a complete list of all bills which have been 
discounted. The following particulars are 
usually entered : Date when discounted and 
for whom, the drawer's and acceptor’s names 
and place where domiciled, the date and 
amount of the bill, its cunency and the date 
on which it is due. A column is also pro- 
vided to show when the bill was remitted, 
and another to give the rate and amount 
of discount charged. Each entry in the 
register is usually numbered consecutively 
and the number written upon the bill 
From the total of the bills so entered is 
deducted every night the amount of the 
bills which have matured during the day 
and the difference is the present amount 
under discount by the bank. 

BILLON. Debased coin, due to the large 
proportion of alloy. 

BILLS DISCOUNTED ACCOUNT. Bills 
of exchange which are discounted by a 
banker are debited to this account and 
credited to the customer’s account, less the 
discount, the discount being passed into dis- 
count account In some banks it is cus- 
tomary for branches to remit all bills to the 
head office, but if they are left at the branch 
they remain in bills discounted account 
until near maturity, when they are remitted 
for collection to the bank at which they are 
accepted payable 

BILLS DISCOUNTED BOOK. A list of 
all bills discounted is kept in this book and 
full particulars of each bill are given, e g. 
date when discounted and for whom, the 
drawer’s and acceptor’s names, where and 
when payable, the amount, the currency, and 
the amount of discount received. In some 
banks the book is called the bill register. 
(See Bill Register.) 

BILLS DISCOUNTED LEDGER. (See 
Discount Ledger.) 

BILLS FOR COLLECTION. Bills left for 
collection (or “short bills,’’ as they are 
sometimes called, a term which originated in 
the custom of entering the bills in the 
customer’s account in a column “short’’ of 
the cash column) are bills which a customer 
leaves with his banker to be collected at 
maturity and of w'hich the proceeds are to be 
credited to his account Such bills may be 
entered to the credit of an account kept for 
bills received for collection and to the debit 
of a contra account, so that a proper record 
may be preserved. Bills for collection are 


also received from other bankers, frequently 
a day or two before maturity. 

Where bills are paid to credit of an account 
and are neither discounted nor drawn against, 
the bills remain the property of the customer. 
If the account becomes overdrawn, the 
banker has a lien upon them to that extent. 
If the bills are discounted, they become the 
absolute property of the banker. 

Bills left for collection, even if indorsed 
to the bankei , do not form part of his assets, 
and if the banker becomes bankrupt the 
owner may, subject to any hen of the banker, 
recover the bills 

When bills sent by correspondents for 
collection are accompanied by instructions, 
such as, “Deliver documents against pay- 
ment,’’ “Incur no expense,’’ “If unpaid do 
not protest,’’ the instructions must be care- 
fully attended to. Bankers usually keep a 
separate bill book in which particulars of bills 
for collection are entered (See Bills for 
Collection Book ) 

When a bill is sent out for collection, 
many bankers place the word “received” 
upon the back of the bill as a safeguard 
against the loss of the bill. A receipt by 
a banker upon a bill is exempt from stamp 
duty, but a receipt upon a bill by any other 
person is subject to the duty of twopence 
(see Receip'i). (See Bill of Exchange.) 

BILLS FOR COLLECTION BOOK. Bills 
which are left with a banker for collection (as 
distinguished from those which are dis- 
counted) are entered in this book, and all 
essential particulars of each bill should be 
given, e.g date received and from whom, the 
drawer’s and acceptor’s names, where pay- 
able, the currency, the amount, when due, 
and when remitted. 

BILLS OF EXCHANGE ACT, 1882 (45 & 46 
VicT. c. 61). An Act to codify the law relat- 
ing to bills of exchange, cheques, and promis- 
sory notes (August 18, 1882). 

“Be it enacted by the Queen’s most Ex- 
cellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament 
assembled, and by the authority of the same, 
as follows — 

Part I 
Preliminary 

“1. This Act may be cited as the Bills of 
Exchange Act, 1882. 

“2. In this Act, unless the context other- 
wise requires — 

‘Acceptance’ means an acceptance com- 
pleted by dehvery or notification. 
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'Action' includes counterclaim and set ofi. 

‘Banker’ includes a body of persons 
whether incorporated or not who 
carry on the business of banking. 

‘ Bankrupt ’ includes any person whose 
estate is vested in a trustee or 
assignee under the law for the time 
being in force relating to bank- 
ruptcy. 

‘ Bearer ' means the person in possession of 
a bill or note which is payable to 
bearer. 

‘Bill’ means bill of exchange, and ‘note’ 
means promissory note. 

‘Delivery’ means transfer of possession, 
actual or constructive, from one per- 
son to another 

‘ Holder ’ means the payee or indorsee 
of a bill or note who is in possession 
of it, or the bearer thereof. 

‘Indorsement’ means an indorsement 
completed by delivery 

‘Issue’ means the first delivery of a bill 
or note, complete in form to a 
person who takes it as a holder. 

‘ Person ’ includes a body of persons 
whether incorporated or not 

‘Value’ means valuable consideration 

‘Written’ includes printed, and ‘writing’ 
includes print.” 

The following sections have a special 
reference to the Act itself — 

" 92. Where, by this Act, the time limited 
for doing any act or thing is less than three 
days, in reckoning time, non-business days 
are excluded. 

‘Non-business days’ for the purposes of 
this Act mean — 

(а) Sunday, Good Friday, Christmas Day , 

( б ) A bank holiday under the Bank Holi- 

days Act, 187 1 , or Acts amending it ; 

(c) A day appointed by Royal proclama- 
tion as a public fast or thanksgiving 
day. 

Any other day is a business day. 

”97. (1) The rules in bankruptcy relating 
to bills of exchange, promissory 
notes, and cheques, shall continue 
to apply thereto notwithstanding 
anything in this Act contained. 

” (2) The rules of common law, including 
the law merchant, save m so far as 
they are inconsistent with the 
express provisions of this Act, shall 
continue to apply to bills of ex- 
change, promissory notes, and 
cheques. 

‘‘ (3) Nothing in this Act or in any repeal 
effected thereby shall affect — 


‘‘ {a) The provisions of the Stamp 
Act, 1870, or Acts amending 
it or any law or enactment 
for the time being in force 
relating to the revenue. 

‘‘ (fc) The provisions of the Com- 
panies Act, 1862, or Acts 
amending it, or any Act 
relating to joint stock banks 
or companies ; 

” (c) The provisions of any Act 
relating to or confirming the 
privileges of the Bank of 
England or the Bank of Ire- 
land respectively , 

” (d) The validity of any usage 
relating to dividend war- 
rants, or the indorsements 
thereof 

‘‘98. Nothing in this Act or in any repeal 
effected thereby shall extend or restrict, 
or in any way alter or affect the law and 
practice in Scotland in regard to summary 
diligence 

‘‘99. Where any Act or document refers 
to any enactment repealed by this Act, the 
Act or document shall be construed, and shall 
operate, as if it referred to the corresponding 
provisions of this Act. 

‘‘ 100 In any judicial proceeding in Scot- 
land, any fact relating to a bill of exchange, 
bank cheque, or promissory note, which is 
relevant to any question of liability thereon, 
may be proved by parol evidence : Pro- 
vided that this enactment shall not in any 
way affect the existing law and practice 
whereby the party who is, according to the 
tenor of any bill of exchange, bank cheque, or 
promissory note, debtor to the holder in the 
amount thereof, may be required, as a con- 
dition of obtaining a sist of diligence, or 
suspension of a charge, or threatened charge, 
to make such consignation, or to find such 
caution as the Court or judge before whom 
the cause is depending may require. 

‘‘This section shall not apply to any case 
where the bill of exchange, bank cheque, or 
promissory note has undergone the sesenniaJ 
prescription.” 

All the other Sections of the Act will be 
found m the articles to which they refer. 

BILLS OF EXCHANGE (CROSSED 
CHEQUES) ACT, 1906 (6 Edw. VH, c. 17). 
An Act to amend Section 82 of the Bills of 
Exchange Act, 1882 (August 4, 1906). 

‘‘Be it enacted by the King’s most Ex- 
cellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament 
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Part I 
Preliminary 

Section. 

1. Short title ....... See above 

2 Interpretation of terms ...... above. 


Part II 

Bills of Exchange 


Form and Inter pretatxon 


3 Bill of exchange defined . . . . . 

4. Inland and foreign bills . . . . . 

5. Effect where different parties to bill are the same 

person ....... 

6. Address to drawee ...... 

7. Certainty required as to payee . . . , 


8. What bills are negotiable 


l^s.s. 


•11 


9. Sum payable . 

10 Bill payable on demand 

1 1 Bill payable at a future time 

12. Omission of date in bill payable after date 

13. Ante-dating and post-dating 

14. Computation of time of payment 

15. Case of need . ... 

16. Optional stipulations by drawer or indorser 

17. Definition and requisites of acceptance 

18. Time for acceptance 

19. General and qualified acceptances 


1 . 2 


3 

4, 

1 . 

3 


20. Inchoate instruments 

21. Delivery 


See Bill of Exchange. 

,, Inland Bill & Foreign Bill 
,, Drawer 
,, Drawee. 

,, Drawee. 

„ Payee 

„ Negotiation of Bill of Ex- 
change. 

,, Bearer. 

,, Order. 

„ Bill of Exchange. 

„ Interest on Bill. 

,, Time of Payment of Bill. 
„ do 

„ Date 
„ do. 

,, Time of Payment of Bill. 

„ Referee in Case of Need 
,, Drawer. 

„ Acceptance 
M do. 

,, Acceptance, General. 

,, do. Qualified. 

„ Inchoate Instrument 
,, Delivery of Bill. 


Capacity and Authority of Parties 


22. Capacity of parties ...... 

23. Signature essential to liability .... 

24. Forged or unauthorised signature 

25. Procuration signatures ..... 

26. Person signing as agent or in representative 

capacity ....... 


„ See Parties to Bill of Ex- 
change. 

M do. 

„ Forgery. 

,, Agent. 

,, do 


The Consideration for a Bill 


27. Value and holder for value 

28. Accommodation bill or party 

29. Holder in due course 

30. Presumption of value and good faith . 


s.s. 1 
s.s. 2, 3 


See Consideration for Bill of 
Exchange. 

„ Holder for Value. 

,, Accommodation Bill. 

„ Holder in Due Course. 

„ do. 


Negotiation of Bills 

31. Negotiation of bill ...... See Negotiation of Bill of 

Exchange. 


116 



BIL] 


DICTIONARY OF BANKING 


[BIL 


Section. 

32. Requisites of a valid indorsement 

33. Conditional indorsement .... 

34. Indorsement m blank and special indorsement 

35. Restrictive indorsement .... 

36. Negotiation of overdue or dishonoured bill . 

37. Negotiation of bill to party already liable thereon 

38. Rights of the holder . . . . . 


See Indorsement. 

M do 

» do. 

do. 

„ Negotiation of Bill of 
Exchange. 

» do. 

„ Holder in Due Course 


General Duties of the Holdei 

39. When presentment for acceptance is necessary . See 

40. Time for presenting bill payable after sight . „ 

41. Rules as to presentment for acceptance, and ex- 

cuses for non-presentment . „ 

42. Non-acceptance .... ,, 

43. Dishonour by non-acceptance and its consequences „ 

44. Duties as to qualified acceptances . • 

45. Rules as to presentment for payment . . „ 

46. Excuses for delay or non-presentment for payment „ 

47. Dishonour by non-payment . . . • 

48 Notice of dishonour and effect of non-notice . ,, 

49 Rules as to notice of dishonour . . . . „ 

50. Excuses for non-notice and delay . . . „ 

51. Noting or protest of bill . . . . 

52 Duties of holder as regards drawee or acceptor . „ 


Presentment for Accept- 
ance. 

do. 

do. 

Dishonour of Bill of Ex- 
change. 
do 

Acceptance, Qualified. 
Presentment for Payment. 
do. 

Dishonour of Bill of Ex- 
change. 

do. 

do. 

do. 

Protest. 

Presentment for Payment. 


Liabilities of Parties 

53. Funds in hands of drawee .... See 

54. Liability of acceptor. . . . . . „ 

( s s 1 

55. Liability of drawer or indorser . jss 2 ” 

56 Stranger signing bill liable as indorser . . „ 

57. Measure of damages against parties to dishonoured 

I31II . . . . . . . ... 

58. Transferor by delivery and transferee 


Drawee. 

Acceptance. 

Drawer. 

Indorser. 

do. 

Dishonour of Bill of Ex- 
change. 

Transferor by Delivery. 


Discharge of Bill 

59. Payment in due course ... 

60. Banker paying demand draft whereon indorsement 

is forged ....... 

61. Acceptor, the holder at maturity 

62. Express waiver or renunciation .... 

63. Cancellation ...... 

64. Alteration of bill . . . . 


See Payment of Bill. 

„ do. 

„ do. 

„ do. 

„ Cancellation of Bill of 
Exchange. 

„ Alterations. 


Acceptance and Payment for Honour 


65. Acceptance for honour suprk protest . 

66. Liability of acceptor for honour 

67. Presentment to acceptor for honour . 

68. Payment for honour suprk protest 


See Acceptance for Honour. 

,, do. 

„ Presentment for Payment. 
„ Payment for Honour. 
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Lost Instruments 

Section. 

69. Holder’s right to duplicate of lost bill. . See 

70. Action on lost bill 

Bill in a Set 

71. Rules as to sets . . . . See 

Conflict of Laws 

12. Rules where laws conflict ..... See 

Part III 

Cheques on a Banker 

73 Cheque defined ...... See 

74 Presentment of cheque for payment . . . „ 

75. Revocation of banker’s authority . . . „ 

Crossed Cheques 

76. General and special crossings defined . . . See 

77. Crossing by drawer or after issue . . . 

78. Crossing a material part of cheque . . „ 

79. Duties of banker as to crossed cheques . . „ 

80. Protection to banker and drawer where cheque is 

crossed ......... 

81. Effect of “not negotiable’’ crossing on holder . .. 

82. Protection to collectmg banker . . . . „ 

Part IV 

Promissory Notes 

83. Promissory note defined ..... See 

84. Delivery necessary . . . . . ... 

85. Joint and several notes . . . . ... 

86. Note payable on demand ....... 

87. Presentment of note for payment . . . 

88. Liability of maker . . . . • 

89. Application of Part II to notes . . . . 




Part V 



Supplementary 

90. 

Good faith 

. . . . . See 

91. 

Signature by agent . 

• • • • • >1 

92. 

Computation of time 



93. When noting equivalent to protest 

94. Protest when notary not accessible 

95. Dividend warrants may be crossed 

96. (Repealed by Statute Law Revision Act. 1898. 

61 & 62 Viet, c 22.) 

97. Savings ........ 

98. Saving of summary diligence in Scotland 

99. Construction with other Acts. etc. 

100 Parol evidence allowed in certain judicial proceed- 
ings in Scotland ..... 
Schedule 1. Form of protest .... 


Lost Bill of Exchange. 
do. 


Bill in a Set. 


Foreign Bill. 


Cheque. 

Presentment for Payment. 
Payment of Cheque. 


Crossed Cheque. 
do. 
do 
do. 

do. 

do. 

do. 


Promissory Note. 
do 
do 

Presentment for Payment. 
do. 

Promissory Note 
do. 


Good Faith. 

Agent. 

Time of Payment of Bill 
Protest. 
do. 

Crossed Cheque. 

above. 

above. 

above. 

above. 

Protest. 
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assembled, and by the authority of the same, 
as follows — 

“1. A banker receives payment of a 
crossed cheque for a customer within the 
meaning of Section 82 of the Bills of Ex- 
change Act, 1882, notwithstanding that he 
credits his customer’s account with the 
amount of the cheque before receiving pay- 
ment thereof. 

“2. This Act may be cited as the Bills of 
Exchange (Crossed Cheques) Act, 1906, and 
this Act and the Bills of Exchange Act, 1882, 
may be cited together as the Bills of Ex- 
change Acts, 1882 and 1906.” 

The effect of this Act is to place a banker 
who credits the account of his customer 
with a cheque before he has collected it, in 
the same position as though he first of all 
collected the cheque and then placed the 
proceeds thereof to his customer's account. 
(See Section 82 of the Bills of Exchange Act, 
1882, under Crossed Cheque.) 

BILLS OF EXCHANGE (TIME OF 
NOTING) ACT, 1917 (7 & 8 Geo. V, c. 48). 
An Act to amend the Bills of Exchange Act, 
1882, with respect to the time for noting 
bills (November 8, 1917.) 

“Be it enacted by the King’s most 
Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and 
Temporal, and Commons, in this present 
Parliament assembled, and by the authonty 
of the same, as follows — 

Time of Noting. 

”1. In subsection 4 of Section 51 of the 
Bills of Exchange Act, 1882 (which relates 
to the time of noting a dishonoured bill), 
the words ‘it must be noted on the day of 
its dishonour' shall be repealed, and the 
following words shall be substituted there- 
for, namely, ‘it may be noted on the day 
of its dishonour and must be noted not later 
than the next succeeding business day.’ 

Short Title and Construction. 

‘‘2. This Act may be cited as the Bills 
of Exchange (Time of Noting) Act, 1917, 
and shall be construed as one with the Bills 
of Exchange Act, 1882, and the Bills of 
Exchange Acts, 1882 and 1906, and this Act 
may be cited together as the Bills of Ex- 
change Acts, 1882 to 1917.” 

BILLS OF EXCHANGE ACT (1882) 
AMENDMENT ACT, 1932. An Act to amend 
the Bills of Exchange Act, 1882. (1 2th July, 
1932.) 

‘‘Be it enacted by the King’s most 
Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and 


Temporal, and Commons in this present 
Parliament assembled, and by the authonty 
of the same, as follows — 

‘‘ 1 . Sections seventy-six to eighty- two 
of the Bills of Exchange Act, 1882 (which 
relate to crossed cheques), as amended by 
the Bills of Exchange (Crossed Cheques) 
Act, 1906, shall apply to a banker’s draft as 
if the draft were a cheque. 

“For the purposes of this section, the 
expression ‘banker’s draft’ means a draft 
payable on demand drawn by and on behalf 
of a bank upon itself, whether payable at 
the head office or some other office of the 
bank. 

“2. This Act may be cited as the Bills 
of Exchange Act (1882) Amendment Act, 
1932 

BILLS REMITTED BOOK. This book 
contains particulars of all bills dispatched 
to a banker’s correspondents for collection, 
where the bills are very numerous, separate 
books may be kept, if necessary, for bills 
remitted to London, to branches, to head 
office, or to country correspondents. 

BIMETALLISM. A double standard, of 
gold and silver, circulates gold and silver 
coins containing the full weight of metal 
represented by their face value. The fluc- 
tuating value of silver in relation to gold 
makes this a difficult system to control, and 
it was abandoned in England in 1816 after 
nearly a century of experiment, during which 
time chipped and debased coins drove out 
of circulation the full- weight coins; gold in 
particulcir was always worth melting down 
for sale as metal. This is unlike ‘‘Sym- 
metallism,” which is an amalgamated stan- 
dard, combining units of gold and silver as 
the basis of the currency with no coins 
related only to one metal. 

BIRMINGHAM MUNICIPAL BANK. (See 
Municipal Bank ) 

BLACK BOURSE. When a government 
seeks to monopolise the purchase and sale 
of the national currency at rates fixed by 
itself, there may anse an outside or unofficial 
exchange market known as a Black Bourse. 
When the government is sufficiently strong 
it will suppress such unofficial dealings. (See 
Exchange Restrictions.) 

BLACK FRIDAY. 11th May, 1866, on 
which day the firm of bill brokers. Overend 
Gurney & Co., failed. There was a monetary 
panic in London, and to a large extent 
throughout the country. 

BLACK MONEY. ‘‘Base coin brought to 
England by foreigners and prohibited by 
Edward III” (Dr. Brewer). When copper 
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money was first introduced into Scotland 
it was commonly called “black money.” 

BLANK CHEQUE. A cheque which is 
signed by the drawer without any amount 
being filled in. When such a cheque is 
issued, it is usually with the intention that 
the payee or some other authorised person 
should fill in an amount as sanctioned by 
the drawer. A blank cheque is an unsatis- 
factory document to give to anyone, as it 
might easily fall into the hands of some 
person who would make a wrong use of it. See 
the case of London Joint Stock Bank, Ltd. v. 
Macmillan and Arthur under Alterations. 

BLANK INDORSEMENT. Where an in- 
dorsement on a bill of exchange specifies 
no indorsee, it is an indorsement in blank. 
A bill so indorsed becomes payable to bearer. 
The same term applies to the indorsement of 
cheques. Any holder may convert a blank 
indorsement into a special indorsement by 
writing above the indorser’s signature a 
direction to pay the bill or cheque to, or to 
the order of, himself or some other person. 
(See Indorsement.) 

BLANK TRANSFER. A blank transfer 
of stock or shares is a transfer on which a 
matenal particular is lacking: the date is 
not, in this sense, a material particular It is 
sometimes used when shares are given as 
security for a debt, the intention being 
that if default is made in payment the lender 
may fill in his own name, as transferee, or 
insert the date, and send the instrument 
forward for registration. If a blank transfer 
IS to be held unstamped, it should not be 
dated, otherwise it cannot after thirty days 
from execution, be stamped except under a 
penalty. 

A blank transfer, however, in those com- 
panies where the transfer must be under 
seal, is not a satisfactory security. In 
the case of Powell v. London and Provincial 
Bank, [1893] 2 Ch. 555, a stock certificate 
and a blank transfer were given to the bank 
as security. The bank subsequently inserted 
its own name in the transfer and executed 
it, and was duly registered by the company. 
Lord Justice Lindley said: "... in order 
to acquire the legal title to stock or shares 
in companies governed by the Companies 
Clauses Consolidation Act, 1845, you must 
have a deed executed by the transferor, 
and you must have that transfer registered. 
Until you have got both you have not got 
the legal title in the transferee. Now what 
took place here was this : Mr. Edwards gave 
to the bank a transfer sealed by him, and, 
so far as form goes, probably dehvered by 


him to the bank, but with blanks. It wa 
not in a complete form. It was never in tha 
form in which such an instrument, howeve 
much wax there might be at the bottonc 
could amount to a deed by the transferoi 
We all know that both at common law an< 
under these statutes if you execute a transfe 
in blank, that instrument with the blank 
is not a deed Then what happened is this 
That document so executed by Edwards ii 
blank was filled up afterwards by the banh 
probably as was intended, and the ban! 
itself was put in as the transferee and thi 
bank got itself registered. . . . What wa 
the effect of what had been done? It wa 
not that the bank got a good title. Th( 
registration of the stock in the bank, unles 
j preceded by a valid deed transferring th< 
stock from the owner of it, does not give th< 
transferee a good title at all. We have noi 
to consider the effect of documents executec 
in blank as agreements enforceable in equity 
We have nothing to do with that, but we an 
considering the legal title of the bank. Th( 
bank had no legal title at all.” In that cast 
the stock certificate proved to be part of a 
trust estate, and the bank, although it had 
no notice of the trust, had its title postponed 
to the prior equitable title of the persons 
mterested under the trust. 

In France v. Clark (1884), 50 L.T. 1, 26 
Ch. Div. 256, the Court of Appeal held 
that a person who without inquiry takes 
from another an instrument signed in blank 
by a third party, and fills up the blank, 
cannot, even in the case of a negotiable 
instrument, claim the benefit of being a 
purchaser for value without notice, ^ as to 
acquire a greater nght than the person from 
whom he himself received the instrument. 
In Fry & Mason v. Smellie & Taylor (1912), 
106 L.T. 405, where a prmcipal handed to 
his agent the documents of title to shares 
together with a transfer signed in blank, 
and gave the agent authority (though 
limited) to borrow thereon, and the agent 
borrowed in excess of his authority, the 
lender being ignorant of any limitation of 
the authority, it was held by the Court of 
Appeal that the principal could not take 
advantage of any limitation in point of 
amount which he placed upon the authority 
to raise money as against the lender who 
had no notice of it. Kennedy, L. J., said: 
“One of two innocent persons has to suffer 
by the misconduct of the agent; and the 
burden of loss ought in equity to fall upon 
him who intended his agent to obtain money 
from the other party, and clothed his agent 
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with an appeurently unqualified authority to 
obtain the documents for that purpose.” 

In the case of those companies where 
debentures and shares are transferable by 
an instrument under hand (a deed under seal 
not being required), a blank transfer does 
form a satisfactory security, and the trans- 
feree’s name can subsequently be filled in. 
In the event of the transferor’s death, how- 
ever, before the blanks are filled up, the 
banker’s authority to do so is cancelled. 

The reason why a blank transfer under seal 
cannot legally have any blanks subsequently 
filled in by a banker is that a document under 
seal is a deed and takes effect from its 
delivery. To enable a blank transfer under 
seal to be effectually completed, the blanks 
should be filled in in the presence of the 
transferor, or by his authority under seal, 
or the deed should be re-delivered by him. 
(See Certificate, Transfer of Shares.) 

“ BLANKET ” BOND. A mortgage which 
does not create a charge merely on specific 
property, but covers everything. 

BLOCKED CURRENCY. A currency of a 
country is said to be blocked when the 
government of that country creates cate- 
gories of its currency that can be used only 
for purchases within the country. A further 
extension is seen when the government 
decrees that some of the blocked currency 
arising from particular transactions can be 
utilised only for certain specific purposes. 
This type of regulation was carried furthest 
in Germany during the Hitler regime, where 
there were numerous categories of “internal ” 
marks, such as the Travelmark, which could 
only be used by visitors to Germany; the 
Askimark, which was used to pay for im- 
ports from certain South American States, 
such States having to spend such marks in 
the purchase of German manufactures. 

The price of blocked currencies such as 
these IS quoted at so much discount on the 
“free” currency, which itself tends in course 
of time to become little more than a book- 
keeping unit. (See Exchange Restric- 
tions.) 

BODY CORPORATE. A number of per- 
sons which, by law, are formed into a cor- 
poration, which continues as a distinct 
body irrespective of any changes which may 
take place amongst the members. (See Cor- 
poration.) 

BONA FIDE. Latin, in good faith. The 
opposite to bona fide is mala fide, in bad 
faith. 

The Bills of Exchange Act, 1882, states 
that a thing is deemed to be done in good 


faith, within the meaning of the Act, where 
it is in fact done honestly, whether it is done 
negligently or not. 

BOND. A bond is a document under seal 
whereby a person binds himself to pay a 
certain sum or to fulfil a certain contract. 
(See Bearer Bonds.) 

For example, if Brown owes Jones ;^100, 
Brown may sign a bond for ;^200 ; that is, he 
binds himself for twice the actual amount 
intended to be secured, so as to cover prin- 
cipal, interest and all charges. The ;^200 is 
called the penalty, and the instrument 
usually continues: “Now the condition of 
the above written bond is such that if the 
above bounden Brown, his heirs, executors, 
or administrators shall pay unto the said 
Jones the sum of ;^100 by the instalments 
following , etc. . Then the 

above written bond shall be void, otherwise 
the same shall remain in full force.” 

Bond to Bearer. (See Bearer Bonds.) 

BOND AND DISPOSITION IN SECURITY. 
In Scotland, the method of obtaining a 
security over heritable (or real) property is 
by way of a deed, called a bond and dis- 
position in security The deed is a com- 
bination of a personal bond by the debtor 
and a conveyance of property by the debtor 
(or by a third party) in favour of the banker 
lending the money. The advance, however, 
must be made at once and in one amount. 
The bond must be registered in the Register 
of Sasines and priority is obtained according 
to the date of registration. 

Though the personal obligation in the 
bond can be enforced for repayment of 
whatever debt is due by the debtor to the 
banker, any surplus there may be on realisa- 
tion of the property, cannot be held for any 
other debt than that specified in the deed. 
(See Consignation Receipt.) 

(See also Appendix on “ Scottish Banking ” 
under Heritable Securities.) 

BOND CERTIFICATE. A provisional 
certificate issued to a subscriber for a 
bearer bond It is exchangeable for the bond 
when the bond is ready for delivery. The 
owner of the certificate is not entitled 
to receive the bond so long as any instal- 
ment or subscnption is unpaid. (See Scrip 
Certificate ) 

A bond certificate is also the name of a 
certificate given to the holder of registered 
bonds, specifying that certain bonds have 
been registered in his name. 

BOND OF CAUTION. In Scotland, an 
obligation by one person as surety for an- 
other. (See Bond of Credit.) 
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BOND OF CREDIT. In Scotland, a bond 
of credit, or “cash credit bond," is a per- 
sonal security for a “cash credit.” A “cash 
credit” IS a term peculiar to Scotland, being 
introduced by the Royal Bank of Scotland 
in 1728, and is equivalent to a personally 
secured overdraft in England. The debtor 
signs the bond, as well as the sureties, and 
they all acknowledge to have obtained the 
credit To secure a cash credit to J ohn Brown 
the document would begin: “We, John 
Brown and John Jones, having obtained a 
credit of one hundred pounds sterling with 
the Scots Bank on cash account in name of 
me, the said John Brown, do therefore hereby 
bind and oblige ourselves, our heirs, execu- 
tors, and successors whatever, all conjunctly 
and severally to pay,” etc In many banks 
special ledgers were until recently kept for 
these cash credits, the ledger being referred 
to as the “Cash Account Ledger.” The 
system is dying out as the cash credit bond 
IS being replaced by the simple letter of 
guarantee. 

BOND OF CREDIT AND DISPOSITION 
IN SECURITY. (See Appendix on “Scottish 
Banking” under Heritable Securities ) 

BONS. A name given to documents, such 
as French Treasury Bonds, upon which is 
printed the word ‘'bon” in conjunction with 
the amount of the bond, e.g “ Bon pour cent 
francs,” good for one hundred francs. 

BONUS. The profits of an assurance com- 
pany, which are distributed periodically to 
the policyholders, are called bonuses. Part 
of these “profits” arises from the unused 
portion of the “loading,” as it is called; 
that is, the amount included in the premium 
rates specially to pay expenses. (See Life 
Policy.) 

The word is also applied to an extra- 
ordinary division of the profits of a company, 
in addition to the ordinary dividend. 

When a bonus is paid as a temporary 
addition to a salary, the bonus is, for in- 
come tax purposes, regarded as part of 
the salary. 

BONUS CERTIFICATE. On a division of 
profits by an insurance company a policy 
holder, who partakes in the profits, receives 
a bonus certificate from the company cer- 
tifying that the sum of £. . . . has been 
added to and will be payable with the sum 
assured under the policy. A pohcy holder 
may, mstead of having the bonus added 
to the policy, elect to have the bonus 
paid in cash or used to reduce the annual 
premium. 

BONU S SHARES. The undivided profits of 


a company are sometimes capitalised and 
bonus shares issued to the shareholders. 

In Commissioners of Inland Revenue v. 
Blott (1920), 36 TL.R. 575, it was held 
that bonus shares issued by a company to 
shareholders, without the option of a cash 
payment instead, are not to be treated as 
income, but as capital, and that the respon- 
dent was not subject to super-tax on the 
amount of the bonus shares. This decision 
was affirmed by the House of Lords (1921), 37 
T L R. 762 

Where there is an option to receive cash 
instead of shares it was held that the bonus 
shares are not subject to income tax [Com- 
missioners of Inland Revenue v. Wright, 11 
TC. 181). 

BOOK DEBTS. The item “book debts,” 
which appears upon the balance sheet of a 
trader or a trading concern, represents the 
amount owing for goods sold, etc., as shown 
by the books. In considering such an item, 
it IS necessary to ascertain whether the debts 
are owing merely by two or three individuals 
or firms, or are well spread over many 
debtors, and also to ascertain what pro- 
portion of the amount may be considered as 
good and likely to be paid, and what may be 
regarded as bad and what as doubtful. (See 
Debts, Assignment of ) 

BOOK ENTRY. An entry passed through 
the books merely for purposes of adjust- 
ment. 

BOOK VALUE. The value of a property as 
it appears in the books of a company. Accord- 
ing to circumstances, a book value may be 
either more or less than the actual market 
value. 

BOOKS. The books in use are not the 
same in all banks. The rulings and method 
of keeping them vary, and in some cases a 
book which is used for a certain purpose 
m one bank may, under the same name, be 
used for a different purpose in another bank. 
All the books of a bank, however, from the 
humblest to the most important, are required 
to be neatly and accurately kept, and each 
member of the staff is expected to take a 
pride in so keeping any books for which 
he is responsible that, in the event of the 
books being at any time produced in Court, 
they will not afford an opportunity to any 
one for adverse criticism Figures in ledgers, 
etc., should be called over day by day and 
all calculations be duly checked. 

The following is a list of a number of the 
principal books in use (in some cases the 
same book appears under different names) 
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though they will not all be found in any one 
bank — 


Acceptance Register. 
Acceptance Ledger. 
Acceptors’ Ledger. 
Accounts Opened and 
Closed Book. 

Advice Book. 

Attendance Book. 
Balance Book 
Bank Note Register. 

Bank Rate Book. 
Bankers’ Ledger. 

Bearer Bonds Register. 
Bill Diary 
Bill Ledger 
Bill Register 
Bills Discounted Book 
Bills for Collection Book 
Bills Remitted Book. 
Branches Ledger. 

Cash Balance Book. 

Cash Book 
Check I edger 
Cheque Book Register 
Circular Notes Book 
Clearing Book. 

Com Balance Book. 
Common Seal Book 
Counter Cash Book. 
Coupon Book 
Current Account Ledger 
Current Account Register. 
Day Book. 

Deposit Ledger. 

Deposit Register 
Dianes 

Discount Cash Book. 
Discount Day Book. 
Discount Ledger 
Discount Register. 
Dividend Register. 

Draft Book. 

Exchange Book. 

General Ledger 
Investment Ledger 


Journal. 

Key Register. 

Letter Books. 

Letters Dispatched 
Register 

Letters of Credit. 

Letters Received Register. 
Loans Ledger. 

Loans Register 
London Agent’s Ledger. 
Minute Book. 

Money Book. 

Money Lent and Lodged 
Book 

Note Register (for own 
issue) 

Opimon Book. 

Overdue Bills Book 
Pass Book Register. 
Postage Book. 

Private Ledger. 

Probate Register 
Record of Cheques 
Book 

Remittance Book. 
Returned Bills 
Returned Cheques. 

Safe Custody Register. 
Securities Book. 
Securities Journal. 
Securities Ledger 
Shareholders’ Ledger. 
Shareholders’ Register. 
Short Bills Ledger. 
Signature Book. 

Staff Register. 

Stock Exchange Trans- 
actions. 

Teller’s Cash Book. 

Till Book. 

Title Deeds Book 
Transfer Register. 

Walks Book. 

Waste Book. 


BOROUGH COUNCILS. When a bank is 
appointed as banker to a borough council, 
a resolution under the seal of the council 
should be taken and the accounts opened m 
the name of the treasurer. 

By Section 187 of the Local Government 
Act, 1933, all payments to and out of the 
General Rate Fund of a borough must be 
made to and by the borough treasurer and 
payments are made in pursuance of an order 
of the council signed by three members 
thereof and countersigned by the town clerk. 
The same order may include several pay- 
ments, but certain payments may be made 
without an order. (See Local Authorities.) 

It IS prudent to arrange for a counter- 
signature to cheques as well as the signature 
of the borough treasurer. 

All borrowings require Government sanc- 
tion except those falhng under Section 215 (a) 
of the Local Government Act, 1933, or money 
raised by mortgage of sewage works and 


plant. A resolution of the council should be 
obtained covering all borrowings. Metro- 
politan boroughs within the Administrative 
County of London, however, are outside the 
provisions of the Local Government Act, 
1933. Metropolitan boroughs may, with the 
approval of the London County Council, 
borrow for street improvement purposes. 
There are also private Acts authorising 
special borrowings, but by Section 19 of the 
Metropolis Management Act, 1862, a lender 
is absolved from inquiry as to the regularity 
of borrowmgs by a borough council, the 
resolution under seal of the council being 
sufficient to cover the lender. 

Temporary borrowings by Metropolitan 
borough councils are still governed by Sec- 
tion 3 of the Local Authorities (Financial 
Provisions) Act, 1921. 

(See also Local Authorities.) 

BOROUGH ENGLISH. Abolished after 
1925, this was a peculiar custom in connec- 
tion with real property in certain old cities 
and boroughs, by which the property de- 
scended to the youngest son instead of to 
the eldest. (See Intestacy.) 

BORROWED NOTE. A name sometimes 
given to the agreement which is signed by 
a borrower when bearer bonds or registered 
securities are given by him as cover for a 
loan. The agreement gives the banker 
authority to sell the securities in the event 
of the loan not being repaid at the specified 
time, or of the stipulated margin on the secu- 
rities not being maintained. 

BORROWING POWERS. When a limited 
company applies for accommodation, a 
banker must satisfy himself, firstly, that a 
company has power to borrow; secondly, 
as to the methods of such borrowing; and, 
thirdly, as to the limit of borrowing. The 
power to borrow is usually expressly given 
in the objects clause of the memorandum of 
association. Trading companies have im- 
plied power to borrow, but nevertheless 
borrowing powers are invariably included in 
the objects clause of such companies. 

As regards the method of borrowing, the 
articles of association generally put the 
exercise of the company’s borrowmg powers 
in the directors' hands either by a clause 
authorising them to exercise all such powers 
of the company as are not required by the 
articles or the Companies Act to be exercised 
by the general meeting (see Article 79 of 
Table A), or by a separate clause authorising 
them to borrow. Infrequently, however, it 
IS provided that borrowing powers must be 
exercised by the company in general meeting. 
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As regards limits on borrowing, reference 
should, firstly, be made to the memorandum 
of association to see if it makes any refer- 
ence thereto. If, as rarely happens, there is 
a limitation on the borrowing powers and 
the company exceeds such limit, the result 
may be serious for the lender, as such bor- 
rowing will be ultra vires the company and 
incapable of ratification. 

In most cases, however, limitation is 
found in the articles , if nothing is said 
thereon, the regulations of Table A will 
apply and the borrowing powers will be 
limited to the amount of the company’s 
issued capital. Table A of the 1948 Act, in 
Article 79, provides that in computing such 
borrowing, temporary loans obtained from 
a company's bankers in the ordinary course 
of business are excluded. A lender is not 
concerned to see or enquire if the limit is 
observed. If the powers prescribed in the 
articles are exceeded, the company in 
general meeting may ratify such excess. 
Where there are hmited borrowmg powers, 
it IS desirable for accommodation to be 
taken by way of loan rather than by 
overdraft 

In reckoning the extent to which a com- 
pany has availed itself of its borrowing 
powers, discounted bills and trade debts are 
excluded. Pubhc companies may not exer- 
cise borrowmg powers until they have re- 
ceived their certificate of authonty to com- 
mence busmess The receipt of apphcation 
moneys for debentures is not a borrowing 
in this connection 

BOTTOMRY BOND. A document by 
which the master or captain of a ship charges 
or hypothecates the ship as security for the 
repayment of a loan. The circumstances 
under which such an instrument could be 
created are where the ship is in a foreign 
port and certain repairs are absolutely 
necessary in order to enable the ship to con- 
tinue its voyage, and the captam has no 
other means of raising the money required 
to effect the repairs, and is unable to com- 
municate with the owners. The money 
borrowed upon a bottomry bond is repayable 
only in the event of the ship reaching its 
destination. A lender must exercise the 
greatest care, as a captain has no authority 
to bind the ship-owner, except in case of 
necessity. (See Respondentia.) 

BOUGHT NOTE. The contract note which 
is given by a stockbroker to his client, sup- 
plymg particulars of a purchase which has 
been effected for him. (See Contract Note.) 

BOURSE. The name of the pnncipal 


place in each country (or large town doing 
an active foreign trade) where the balance 
of trade between that country and others is 
settled by the mutual interchange of bills, 
and where merchants resort to buy and sell 
merchandise ; they are international clearing- 
houses. 

At a Bourse an exporter of goods to an- 
other country sells his draft, so getting pay- 
ment for the goods exported ; and it is 
there also that an importer goes to buy a 
draft (the same that the above exporter sells) 
which he remits to the foreign seller, so 
making payment for the goods imported. 

In this country foreign bill business was, 
prior to 1921, done at the Royal Exchange, 
London. 

On the continent, stock exchange business 
is also conducted at the Bourses 

BRANCH CLEARING. A department in 
the head office of a clearing bank, to which 
branches send cheques drawn upon other 
branches of the same bank. The cheques are 
sorted out by the department according to 
the branches on which the cheques are drawn 
and are sent by post to the respective 
branches on the eveiung of the day of 
receipt. 

BRANCHES. For some purposes the 
branches of a bank are treated as though 
they were separate banks, e.g. one branch 
is not obliged to pay a cheque drawn upon 
another branch, and one branch may, in 
givmg notice of dishonour, treat the other 
branch, in the matter of time, as a separate 
institution. On the other hand, branches 
are regarded as parts of one body in certain 
Ccuses, e.g. a credit balance at one branch 
may be used to reduce an overdrawn account 
of the same customer at another branch; 
and where a customer has two accounts, one 
in credit at one branch and one overdrawn 
at another branch, and he presents a cheque 
at the branch with the credit balance, the 
banker is entitled, in considering whether 
he should pay the cheque, to regard the two 
accounts as one account, but if there has 
been an agreement, or the practice in the 
past has been to treat the two accounts as 
quite distinct, the banker could not, without 
due notice, suddenly change his method of 
dealing. A customer, however, has no right 
to demand that any accounts he may have 
at different branches be treated as one 
account with respect to cheques drawn. 
His cheque is (in the absence of express 
agreement) payable only at the branch on 
which drawn, and that branch may, if neces- 
sary, dishonour the cheque, even though 
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the customer may have sufficient funds at a conspicuous place m every branch. (See 
another branch. under Banking Company.) 

It has been held that notice of the stopping BRANCHES LEDGER. This book is kept 
of a cheque at one branch of a bank is not at the head of&ce and contains an account 
notice to the other branches. (See Payment for each branch of the bank, into which 
Stopped.) accounts are posted all the transactions 

For most purposes the head office and between the branches and the head office, 
branches are regarded as one body. It has The transactions may be entered up with a 
been held that notice to the head office of certain amount of detail, or daily totals only 
an act of bankruptcy is equivalent to notice may be shown. Each branch keeps an 
to the branches, allowing for reasonable time account in the general ledger with the head 
to communicate the notice to the branches, office, posted either in detail or by daily 
(See Acts of Bankruptcy.) totals, and this account should agree with 

Service of a Garnishee Order nisi on the the account for the branch at head office 

head office is service on the bank, but reason- in the branches ledger If the head office 

able time to communicate with the branches balance at the branch is debit, the balance 

must be allowed. (See Garnishee Order.) shown in the ledger at head office will be 
Where a crossed cheque drawn on one credit In order to ascertain accurately the 
branch is paid to credit of a customer’s profit made by each branch it is necessary 
account at another branch of the same bank, for the head office to allow interest on the 
the branches in such a case may be regarded balance standing to a branch's credit, or, 
either as one bank (in which case protection on the other hand, to charge interest on the 
against a forged indorsement is obtained amount which head office may have lent to 
by Section 60 of the Bills of Exchange Act) a branch. 

or as practically two different banks, pay- When a balance sheet of the bank is pre- 
ment being made by one to the other (in pared, the branches ledger balance is set off 
which case the payment fulfils the require- against the balances at the branches, 
ments of Section 80). BRASSAGE. A charge which was made 

A customer may pay in at any branch to at one time by the Mint, to cover the expense 
his credit at the branch where he keeps his of coining, when any one took gold bullion 
account, but the amount is not available to to be coined. The charge was abolished in 
meet cheques until advice of the credit has 1666. (See Mint Price, Seigniorage, Gold 
been received. A bank may incur liability Standard Act, 1925.) 
if a cheque is dishonoured at one branch BREACH OF TRUST, If a trustee acts 
consequent upon the neglect of another contrary to the conditions in the deed or 
branch in dispatching promptly an advice will under which he is appointed, or invests 
of such credit. the trust funds in securities other than 

A customer may also, as a rule, arrange to those authorised, or appointed by law, it is 
have his cheques cashed at other branches, a breach of trust and he is personally liable. 
In such a case the branch where his account By the Trustee Act, 1925, if it appears to 
is kept advises the branch where they are to the Court that a trustee is personify liable 
be cashed to pay them up to a certam limited for any breach of trust, but has acted 
amount in any one day, or as may be desired, honestly and reasonably, and ought fairly 
and furnishes at the same time a specimen to be excused for the breach, the Court may 
of the drawer’s signature. When a cheque relieve him either wholly or partly from 
drawn on one branch is paid, under advice, personal liability. (Section 61.) 
by another branch, it is considered that the The Court may authorise dealings with 
bank obtains the protection of Section 60 of trust property which cannot be effected by 
the Bills of Exchange Act. (See under trustees by reason of the absence of any 
Payment of Cheque.) But if a branch power for that purpose in the trust instru- 
cashes a cheque on another branch, without ment. (Section 57.) (See Trustee, Trustee 
an advice to do so, the former branch does Investments.) 

not act in the ma^er of cashing it as the BREAKING AN ACCOUNT. (See Broken 
bank of the drawer and can rely only upon Account.) 

the credit of the person who presented it. BRETTON WOODS. The name given to a 
(See Standing Credits.) conference of the United Nations held in 

A copy of the statement as prescribed by 1944 at Bretton Woods, U.S.A. for the 
Section 105 (1) and Fifth Schedule of the formulation of a post-war international 
Companies Act, 1948, must be exhibited in financial policy. The two mam problems it 
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considered were the provision of inter- 
national machinery to ensure economic 
equilibrium, and the creation of stable cur- 
rency and exchange conditions. 

Its deliberations resulted in the establish- 
ment of an International Monetary Fund 
{q.v) for estabhshing stable relations be- 
tween currencies, and of an International 
Bank for Reconstruction and Development 
{q.v.) to enable former occupied countries to 
get finance for productive enterprises 

BRITISH BANKERS' ASSOCIATION. 
This Association was formed m December, 
1919. Membership is confined to British 
banks whose main business and head office 
are situated m the United Kingdom, and 
British banks whose mam business is outside 
the Umted Kingdom and who are members 
of the British Overseas Banks' Association. 

The general committee of the Association 
is composed of the members of the Committee 
of London Clearing Bankers, ten members 
elected by the other English banks, four by 
the Scottish banks, three by the Irish banks, 
and five by the British Overseas Banks’ 
Association. 

BRITISH OVERSEAS BANKS’ ASSOCIA- 
TION. This Association was formed m 1917, 
and has for its object the promotion of the 
general interests of the ban^ comprising the 
Association. Every British bank, approved 
by the general committee, carrying on busi- 
ness in the British Empire, and in other 
countries outside the British Empire, having 
a London office, is eligible for membership. 

BROKEN ACCOUNT. An account is said 
to be "broken” when operations upon it are 
stopped, and all subsequent transactions are 
passed through a new account. This takes 
place, for example, upon the death of a 
surety, when a banker wishes to preserve 
his recourse against the estate of the deceased. 
Unless the debtor’s account is broken, all 
payments to credit go to release the surety, 
and all debits form a fresh unsecured ad- 
vance. A banker cannot break an account 
arbitrarily ; the necessary circumstances 
must first have arisen. V^enever possible 
the written consent of the customer should 
be obtained to the opening of the new 
account. An account should also be broken 
on the bankruptcy or insanity of a guarantor. 
The following case shows the position where 
there was a loan account and an unbroken 
working current account and the bank had 
received notice of the insanity of a guarantor 
for the accounts. 

In Bradford Old Bank v. Sutchffe (1918), 
119 L.T. 727, S. SutcHffe & Co., Ltd., had 


two accounts at the bank, a loan account 
and a current account, and two of the direc- 
tors of the company gave a personal guaran- 
tee for the amount due on the accounts. 
The bank received formal notice of the 
insanity of F. S , one of the guarantors. At 
that date the amount due on the loan 
account was ;^3,400 and on the current 
account ;^269 5s., and it was held in the Court 
below that the guarantee of F. S ceased to 
operate as a continuing guarantee from that 
date, but that on that date the estate of F. S. 
remained liable for the debts then accrued 
on the two accounts. (Against this decision 
there was no appeal ) Both of the accounts 
were continued as before. As to the ;^3,400 
due upon the loan account at the time when 
F. S. became a lunatic, A. T. Lawrence, J , 
held in the Court below that "it was an 
accrued liability from which his lunacy 
alone did not relieve him. The same would 
be true of the £2QQ 5s. due upon the current 
account, but that account remained open 
and large sums were paid into and drawn 
out of it by the company, so that sometimes 
it was in credit and sometimes in debit. 
The ;^269 5s. was thus wiped out and paid 
by the payments in, according to the rule m 
Clayton’s case ” (From this part of the 
judgment there was no appeal.) The only 
question before the Court of Appeal was as 
to the liability for the ;^3,400 due on the loan 
account, and it was argued that this amount 
must also be held satisfied by subsequent 
payments into the current account exceeding 
the sum of ;^3,400, the ground of this argu- 
ment being that the two accounts must be 
considered as one. Pickford, L. J., said: 
" I thmk there is no foundation for this argu- 
ment. The facts clearly show that the 
accounts were to be kept distinct by arrange- 
ment between the plaintiffs and the com- 
pany. . . . The effect of this arrangement 
is that payments to the credit of the current 
account are appropriated to that account 
and cannot be taken in reduction of the loan 
account.” 

The case of Re Sherry (see under Guar- 
antee) was cited m support of the conten- 
tion that the amounts paid into the current 
account must be appropriated generally in 
relief of the surety, in which case the loan ac- 
count will have been paid off. Bankes, L.J., 
held that this contention cannot be supported. 
The accounts were kept and were intended 
to be quite distinct and "the surety cannot 
contend that as between himself and the 
bank, the latter ought to have applied moneys 
in discharge, or part discharge, of an account 
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to which the bank had no right to apply 
such moneys” (See “Clayton’s Case,” 
Collateral Security, Notice of Second 
Mortgage, Partnerships, Winding Up.) 

BROKERAGE. The charge of so much 
per cent or per share made by a broker for 
carrying out the instructions of a client to 
buy or sell stocks or shares. (See Stock- 
broker ) 

BROKERS. Persons who buy and sell 
goods, bills, stocks and shares, etc., on behalf 
of other persons. (See Bill Broker, Stock- 
broker.) 

BROKER’S CONTRACT NOTE. (See Con- 
tract Note — Broker’s ) 

BRONZE COINS. Bronze coins are issued 
by the Mint for a penny, half-penny and 
farthing. Copper coins (which were first 
issued in 1672) were replaced by bronze in 
1860. They are still commonly called copper 
coins. 

The composition of bronze is ninety-five 
parts of copper, four parts of tin, and one 
part of zinc. 

Bronze coins are legal tender only to the 
extent of one shilling. 

BUCKET SHOP. A term applied to a 
concern that is engaged in "share pushing” 
and similar doubtful business. (See Share 
Pushing.) 

BUDGET. The name given to the annual 
statement of the Chancellor of the Exchequer 
in which he estimates the revenue to be 
received during the year from existing taxes 
to meet the estimated expenditure. He may 
propose increased taxation if additional 
revenue is required, or if the estimated 
revenue is more than the estimated expendi- 
ture he may propose reduced taxation or 
indicate new schemes of the Government to 
utilise the excess revenue. 

BUILDING AGREEMENT. A contract 
between the owner of land and a builder 
whereby the latter undertakes to build to 
certain strict specifications upon the land. 
In consideration thereof the owner of the 
land undertakes to grant a lease to the 
builder upon the completion of the buildings 
to specification. When advances are made 
against building agreements, a special form 
of mortgage is usually executed and notice 
of the bank’s interest is given to the land- 
owner. (See Building Lease.) 

BUILDING LAND. Building land is, as a 
rule, one of the most unsatisfactory securi- 
ties which can be offered to a banker. At the 
time the security is taken there may, perhaps, 
be a large demand for building land m the 
neighbourhood, but there is no guarantee 


that the demand will continue. In a very 
short time it may cease altogether, and, 
for various reasons, some other district be 
favoured for street extensions. If the prop- 
erty comes into the banker’s hands, he may 
fail to find anyone to purchase it at anything 
like its original cost, and the longer it is 
held the less its value may become. The 
surrounding houses or works which have 
appeared since the security was taken may 
be objectionable, and no one will be inclined 
to build upon the land, and it may become 
practically worthless. 

In considering the value of building land 
it should be noted whether any of the adjoin- 
ing property owners have established any 
rights of light that would interfere with 
any buildings which might be contemplated 
for erection on the land 

BUILDING LEASE. The following ex- 
hibits the general form of a building lease — 
This Indenture made the day of 

19 Between hereinafter 

called the lessor of the first part and 
hereinafter called the 
lessee of the second part Witnesseth 
that m consideration of the rent here- 
inafter reserved and of the covenants 
and agreements hereinafter contained 
and by or on the part of the lessee to 
be paid and performed He the said 
lessor, etc. 

Doth by this deed appoint and demise 
unto the lessee 

All that piece or parcel of ground, etc. 
Together with easements and appur- 
tenances to the said piece of ground 
belonging. 

To have and to hold the said piece of 
ground unto the lessee from the 1st day 
of March, 19 , for the term of 99 years 

Yielding and paying therefor yearly and 
every year during the term hereby 
limited the yearly rent of 
pounds free from all taxes, save only 
the landlord’s income tax. 

And the lessee covenants 
That the lessee will duly pay the said 
yearly rent, and all taxes, 

And also that the lessee will within 
months from the date hereof erect 
dwelling houses upon the said ground 
to the reasonable satisfaction of the 
said lessor. 

And also keep in good and substantial 
order and repair the said dwelling 
houses. 

And in such good and substantial order 
and repair will on the expiration of the 
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determination of the term hereby 
limited peaceably yield and deliver the 
same premises to the lessor, 

And the lessee will insure the said dwelling 
houses, 

Provided always and it is hereby agreed 
and declared that in case the said yearly 
rent of or any half-yearly pay- 

ment shall be in arrear for the space of 
days, or in case the lessee or his 
sub-lessees shall not faithfully keep all 
the agreements and covenants in these 
presents contained, it shall be lawful 
for the lessor to re-enter upon the said 
ground and dwelling houses and the 
lessee and sub-lessees to expel and 
remove. 

And the lessor covenants with the lessee 
that the lessee paying the yearly rent 
and observing the covenants and agree- 
ments shall peaceably hold and enjoy the 
said premises duiing the time hereby 
limited. 

A building lease is usually granted for 
99 years. In cases where the period is 999 
years, it is practically equal to a freehold. 
(See Leasehold.) 

BUILDING SOCIETY. All societies formed 
under the Building Societies Acts, 1874 to 
1894, must obtain a certificate of incorpora- 
tion JErom the Registrar of Friendly Societies. 

These incorporated societies are to be dis- 
tinguished from an unincorporated society 
formed under the Act of 1836, and which has 
not since obtained a certificate of incor- 
poration under the 1874 to 1894 Acts. 

A terminating society means a society 
which by its rules is to terminate at a fixed 
date, or when a result specified in its rules 
is attained ; a permanent society means a 
society which has not by its rules any such 
fixed date or specified result at which it 
shall terminate. 

With respect to incorporated societies, the 
Building Societies Act, 1874 (37 & 38 Vict. 
c. 42), provides as follows — 

"Section 15. With respect to the borrow- 
ing of money by societies under this Act, the 
following provisions shall have effect : 

"(1) Any society under this Act may 
receive deposits or loans, at interest, 
within the limits in this Section pro- 
vided, from the members or other 
persons, or from corporate bodies, 
joint stock companies, or from any 
terminating building society, to be 
applied to the purposes of the 
society : 

"(2) In a permanent society the total 


amount so received on deposit or 
loan and not repaid by the society 
shall not at any time exceed two- 
thirds of the amount for the time 
being secured to the society by 
mortgages from its members. 

"(3) In a terminating society the total 
amount so received and not repaid 
may either be a sum not exceeding 
such two-thirds as aforesaid, or a 
sum not exceeding twelve months’ 
subscriptions on the shares for the 
time being in force : 

" (4) Any deposits with or loans to a 
society under this Act, made before 
the commencement of this Act in 
accordance with its certified rules, 
are hereby declared to be valid and 
binding on the society, but no 
further deposits or loans shall be 
received by such society, except 
vnthin the limits provided by this 
section : 

" (5) Every deposit Ixiok or acknowledg- 
ment or security of any kind given 
for a deposit or loan by a society 
shall have printed or vTitten therein 
or thereon the whole of the four- 
teenth and fifteenth Sections of the 
present Act." 

An overdraft to a building society is a loan 
within the meaning of the above Section. 

By the 1894 Act, Section 14, the two- 
thirds mentioned in the above Section must 
not include mortgages where, at the date of 
the last balance sheet, payments were 
upwards of twelve months in arrears, or 
mortgages where the society had then been 
in possession for twelve months. 

By the 1874 Act, Section 14. "The 
hability of any member of any society under 
this Act m respect of any share upon which 
no advance has been made shall be limited 
to the amount actuedly paid or in arrear 
on such share, and in respect of any share 
upon which an advance has been made shall 
be limited to the amount payable thereon 
under any mortgage or other security or 
under the rules of the society.” 

Part of Section 43 is as foUows — 

"If any society under this Act receives 
loans or deposits in excess of the limits 
prescribed by this Act, the directors or 
committee of management of such society 
receiving such loans or deposits on its behalf 
shall be personally liable for the amount so 
received in excess." 

In Chapleo and Wife v. Brunswick Per- 
manent Building Society and Others (1881), 
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6 Q.B.D. 696, Bagallay, L.J., in the course 
of his judgment, said: "Persons who deal 
with corporations and societies that owe 
their constitution to or have their powers 
defined or limited by Acts of Parliament, or 
are regulated by deeds of settlement or 
rules, deriving their effect more or less from 
Acts of Parliament, are bound to know or 
to ascertain for themselves the nature of 
the constitution, and the extent of the 
powers of the corporation or society with 
which they deal. The plaintiffs and every 
one else who have dealings with a building 
society are bound to know that such a 
society has no power of borrowing, except 
such as IS conferred upon it by its rules, and 
if in dealing with such a society they neglect 
or fail to ascertain whether it has the power 
of borrowing, or whether any limited power 
it may have has been exceeded, they must 
take the consequences of their carelessness ” 

A society registered under the Act of 1836 
and not incorporated under the Act of 1874 
has no power of borrowing unless authorised 
by its rules. Section 1 of the 1894 Act pro- 
vides that the rules of every society under 
the Building Societies Acts established or 
substituting a new set of rules for the 
existing rules after the passing of this Act 
shall set forth whether the society intends 
to borrow money, and, if so, within what 
limits, not exceeding those prescribed by the 
Building Societies Acts. The 1894 Act 
(Section 28) repealed a somewhat similax 
provision m the 1874 Act, Section 16, para- 
graph 2, which enacted that the rules should 
set forth whether the society intends to 
avail itself of the borrowing powers con- 
tained in this Act, and, if so, withm what 
hmits, not exceeding the limits prescribed 
by this Act. Therefore, where an advance is 
required by a building society, its rules 
should be carefully perused to ascertain (1) if 
the society has power to borrow, and to 
what extent ; (2) if it has power to mortgage 
or pledge. If the society has such powers, it is 
necessary to see that such powers are not ex- 
ceeded. The security for a loan is effected 
by deposit of the members’ mortgages. 

An advance to a building society should, 
preferably, be made upon a separate loan 
account, and not upon the ordmary current 
account, so that the danger of making 
advances in excess of the society’s powers to 
borrow may be avoided. 

All cheques should be signed in accordance 
with the rules of the society. A copy of the 
resolution with regard to the opening of the 
account, and specimens of the signatures of 


the persons authorised to sign should be 
supphed to the banker. 

By Section 41 of the Building Societies 
Act, 1874— 

"No rules of any society under this Act, 
nor any copy thereof, nor any power, war- 
rant, or letter of attorney, granted or to be 
granted by any person as trustee for the 
society for the transfer of any share in the 
pubhc funds standing in his name, nor any 
receipts given for any dividend in any public 
stock or fund, or interest of Exchequer bills, 
nor any receipt, nor any entry in any book 
of receipt, for money deposited in the funds 
of the society, nor for any money received 
by any member, his executors or adminis- 
trators, assigns, or attorneys, from the funds 
of the society, nor any transfer of any share, 
nor any bond or other security to be given 
to or on account of the society, or by any 
officer thereof, nor any order on any ofl&cer 
for payment of money to any member, nor 
any appointment of any agent, nor any 
certificate or other instrument for the revo- 
cation of any such appointment, nor any 
other instrument or document whatever 
required or authorised to be given, issued, 
signed, made, or produced in pursuance of 
this Act, or of the rules of the society, shall 
be subject or liable to or charged with any 
stamp duty or duties whatsoever, provided 
that the exemption shall not extend to any 
mortgage.’’ 

With regard to cheques drawn by buildmg 
societies, the exemption from stamp duty 
contained in the above Section applies — 

(1) When the bankers on whom the 

cheques are drawn are, by the rules 
of the society, constituted " officers” 
of the society, and 

(2) When it is further directed by the 

rules that payments are to be made 
by means of cheques, and 

(3) When the cheques are payable to 

members of the society as such. 

Cheques drawn by the society in favour 
of non-members are not exempt. 

Bankers who are constituted "officers” 
of a society should be indemnified by the 
society from all losses, costs, expenses, etc., 
which they may incur in the execution of 
the office, and not be answerable for any 
act or default of any other officer, or for the 
insufficiency of any security taken for the 
repayment of any ^vance. 

Receipts for any money deposited in the 
funds of a society are exempt from stamp 
duty, and this is regarded as extending to 
receipts given to members for sums paid in 
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respect of advances made to them in the 
regular course of the business of the society. 
This exemption does not apply to receipts 
given to persons who are not members of 
the society. The liability of receipts on the 
backs of cheques is the same as that of other 
receipts. 

When a mortgage to a building society is 
repaid, the society has power to indorse a 
receipt for the money upon the mortgage 
deed The effect of such a receipt is to 
“vacate the mortgage,” that is, it operates 
as a re-conveyance to the mortgagor By 
the Law of Property Act, 1925, the pro- 
visions of the Act relating to the operation 
of a receipt shall (in substitution for the like 
statutory provisions relating to receipts 
given by a building society) apply to the 
discharge of a mortgage made to the society, 
provided the receipt is executed in the 
manner required by the statute relating to 
the society. (Section 115 (9).) A receipt 
must state the name of the person who 
pays the money (1) ) The exemption of a 
building society from stamp duty on such a 
receipt is not affected by the Act. 

With respect to unincorporated societies, 
by Section 89 of the Stamp Act, 1891, the 
exemption from stamp duty conferred by 
the Building Societies Act, 1836, 6 & 7 Will. 
IV, c. 32, for the regulation of benefit 
buildmg societies shall not extend to any 
mortgage made after 31st July, 1868, except 
a mortgage by a member of a benefit building 
society for securmg the repayment to the 
society of money not exceedmg ;^500. (See 
Subrogation.) 

BUILDING SOCIETY DEPOSITS. These 
may become an effective security for money 
lent if an assignment thereof is taken under 
hand stamped at the rate of 2s. 6d. per cent on 
the amount involved. Notice of assignment 
should be given to the society and acknow- 
ledged, and it should be ascertained if the 
society has received any prior notices of 
assignment and if the society claims a hen 
or set-off on the deposit. 

The deposit receipt or pass book should 
be obtamed together with a signed notice 
of withdrawal and authority to pay the 
money to the bank. 

BUILDING SOCIETY SHARES. These 
may be effectively charged as security for 
an advance by a memorandum of deposit, 
together with the relative certificate or pass 
book. A signed notice of withdrawal should 
be taken and an authority for the society 
to pay the money to the bank. Notice should 
be given to the society in duplicate asking 
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the society to state if any prior notices 
have been received, whether notice of with- 
drawal has been given by the shareholder, 
and if the society claims a hen or set-off 
in respect of any sums due to it. In some 
cases societies will not recognise charges 
and then the question of transfer into the 
name of the bank's nominee arises. Some 
societies object to registering limited com- 
panies as shareholders owing to income tax 
difficulties 

BULL AND BEAR. Names given to the 
two kinds of speculators on a stock exchange. 

A bull is one who anticipates a rise in a 
certain stock , he therefore buys in, not 
intending to pay for the purchase but hoping 
to sell out later at a profit. 

A bear, on the other hand, expects a 
certain security to fall in price, so he sells 
stock which he does not possess, with the 
object of buying in before settling day at 
a lower figure, m which case the difference 
would be his profit. (See Backwardation, 
Contango, Stock Exchange.) 

BULLION. Gold and silver in bars or in 
the mass. The word is also used when 
speaking of large quantities of gold and 
silver coins, especially when regarded by 
weight. 

Bullion IS said to have been originally the 
name of the office or mint where the metal 
was stamped into coins 

By the Bank Charter Act, 1844, Section 4, 
“ all persons shall be entitled to demand from 
the Issue Department of the Bank of Eng- 
land, Bank of England notes in exchange for 
gold bulhon, at the rate of £3 17s. 9d. per 
ounce of standard gold: Provided always 
that the said Governor and Company shall 
in all cases be entitled to require such gold 
bullion to be melted and assayed by persons 
approved by the said Governor and Com- 
pany at the expense of the parties tendenng 
such gold bulhon.” 

Under the Coinage Act of 1870, anyone 
had the right to take bar gold, if of sufficient 
fineness, to the Mint and have it coined, free 
of expense, at the rate of £3 17s. lO^d. per 
ounce of standard gold, provided that the 
value was not less than ;^20,000, but the 
owner of the gold bullion had to wmt for pay- 
ment until it was coined. Anyone requiring 
coins for gold bullion would take it to the 
Bank of England, where, as stated above, 
notes at the rate of £3 17s. 9d. per ounce will 
be given at once. 

By the Gold Standard Act, 1925, the 
Section of the Coinage Act, 1870, which 
enabled any person brmging gold bullion to 
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the Mint to have it assayed and coined, shall, 
except as respects gold bullion brought to 
the Mint by the Bank of England, cease to 
have effect. The right to tender bullion to 
be coined is thus confined by law, as it has 
long been confined in practice, to the Bank 
of England. The same Act puts the Bank 
of England under the obligation to sell gold 
bullion, in amount not less than 400 fine 
ounces, in exchange for legal tender at the 
fixed price of ;^3 1 7s. 1 OJd. per standard ounce. 
Subsection (2) of Section 1 of the Gold Stand- 
ard Act, 1 925 , was suspended on 2 1 st Septem- 
ber, 1931 , relieving the Bank of England from 
the obligation to sell gold bullion. (See Bar 
Gold, Gold Standard Act, 1925.) 
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BULLION POINTS. The same as “Specie 
Points" {q.v.). 

BUSINESS NAMES. See Registration 
OF Business Names 

BUYING IN. A Stock Exchange term. 
Where securities have not been delivered by 
a seller to a purchaser at the appointed time, 
they may be “bought in" by an official of 
the Stock Exchange. In the case of regis- 
tered securities, if not delivered within ten 
days they may be bought in against the 
seller on the eleventh day after the Ticket- 
day, or on any subsequent day, and the loss 
occasioned by such buying in must be borne 
by the seller. (See Selling Out, Stock 
Exchange.) 
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CABLE TRANSFER. See Telegraphic 
Transfers. 

CALENDAR. From the following tables 
the day of the week for any date from 
1900 till 1950 can easily be ascertained. The 
one table contains ordmary years, the other 
table leap years. 


Jan 

Oct. 

May 

Aug 

Feb. 

Mar 

Nov. 

June 

Sept. 

Dec. 

April 

July 

1905 

1911 

1922 

1933 

1939 

1950 

Apnl 

Jan 

May 

Aug 

Feb 

June 

Sept 

1900 

1923 

July 

Oct 



, Mar 


Dec 

1906 

1934 





Nov 



1917 

1945 

Sept 

Apnl 

Jan 

May 

Aug 

Feb 

June 

1901 

1929 

Dec 

July 

Oct. 



Mar 


1907 

1935 






Nov 


1918 

1946 

June 

Sept 

April 

Jan 

May 

Aug 

Feb 

1902 

1930 


Dec 

July 

Oct 



Mar 

1913 

1941 







Nov 

1919 

1947 
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If, for instance, it is required to know what 
day of the week 13th March, 1900, was, find 
the year 1900 in the year column, then look 
to the left to find the month of March, and 
at the bottom of the column containing that 
month will be found the day of the week, 
Tuesday, in a line with the 13th on the 
right. 

CALL. A Stock Exchange term meaning 
the right to buy a specified security at a 
certain price within an arranged period. (See 
Options, Stock Exchange.) 

CALL MONEY. (See Money at Call and 
Short Notice.) 

CALL RATE. The rate of interest allowed 
on deposits repayable at call and not subject 
to notice. 

The London Joint Stock Bank call rate 
was usually J per cent less than the rate for 
deposits at notice At the present time 
(September, 1954) the call rate is from IJ per 
cent to If per cent 

CALLING OVER. "Calling over" is an 
essential part of the work of a bank office. 
The day books should be called over daily 
with the current account ledgers and other 
books into which the items have passed, 
each entry, as it is called out, being ticked 
in both books In order that the calling over 
may be as effective as possible, it is usually 
carried out, when practicable, by clerks 
other than those concerned in writing up the 
day books or posting the ledgers. 

CALLS. Shares may be either fully paid 
or only partly pziid. If the latter, the 
holders are liable, when called upon by 
the company, to pay up the amounts or 
"calls" as they are made. Calls should be 
made in accordance with the company's 
articles of association or the agreement 
when the shares were first issued A limited 
company may, by special resolution, declare 
that any portion of its uncalled capital 
shall not be called up except in the event of 
I the company being wound up. (See Reserve 
Liability.) 

Some of the clauses of Table A with respect 
to calls are as follows — 

"11. The directors may from time to time 
make calls upon the members in 
respect of any moneys unpaid on 
their shares (whether on account of 
the nominal value of the shares or 
by way of premium) and not by 
the conditions of allotment thereof 
made payable at fixed times, pro- 
vided that no call shall exceed one- 
fourth of the nominal amount of 
the share, or be payable at less 
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than one month from the date fixed 
for the payment of the last pre- 
ceding call , and each member shall 
(subject to receiving at least four- 
teen days’ notice specifying the 
time or times of payment) pay to 
the company at the time or times 
and place so specified the amount 
called on his shares. A call may 
be revoked or postponed as the 
directors may determine. 

“ 17. The joint holders of a share shall be 
jointly and severally liable to pay 
all calls in respect thereof. 

“20. The directors may on the issue of 
shares differentiate between the 
holders as to the amount of calls 
to be paid and the times of pay- 
ment. 

“21. The directors may, if they think fit, 
receive from any member willing to 
advance the same all or any part of 
the moneys uncalled and unpaid 
upon any shares held by him ; and 
upon all or any of the moneys so 
advanced may (until the same 
would, but for such advance, become 
payable) pay interest at such rate 
not exceeding (unless the company 
in general meeting shall otherwise 
direct) five per cent per annum, as 
may be agreed upon between the 
member paying the sum in advance 
and the directors." 

There is usually a clause in the articles, 
providing for the charging of mterest on 
overdue calls, and giving the directors power 
to forfeit the shares. (See under Lien.) 

A company can sue a member for payment 
of a call (it being a specialty debt, see 
Section 20 under Articles of Association) 
at any time within twelve years. (See 
Capital, Companies, Share Capital.) 

Even after a shareholder has sold his 
partly paid up shares he continues hable, in 
some circumstances, in the event of the com- 
pany being wound up within one year after 
the shares have been transferred. (See Con- 
tributories.) 

The standard call letter, as recommended 
by the Council of the Institute of Bankers, 
is shown in the next column. 

CAMBIST. A person who deals in foreign 
moneys, notes and bills of exchange. One 
who is skilled m the value of foreign moneys 
and the operations of exchange. The term 
is now nearly obsolete. 

CANADAS. A Stock Exchange name for 
Canadian Pacific Railroad securities. 


[CAN 

Cal] Letter — Size 13 in. by in. The docket one-quarter of 

the total length of the form 

Call Letter 

No 

Imperial Trust. Limited 
983 Cornhill, 
London, 

19 . 


Space for name and 
address of Share- 
holder, to be filled 
in by the Company 


Call of per share on issue of shares, 
Malang the shares paid 


Sir or Madam, 

I have to inform you that the Directors, 
by a Resolution of the Board dated, 
have made a Call as set forth above. 

The amount due from you in respect of 


the Shares registered in your name 

IS which must be sent on or before 


, together with this entire Notice, 
to the Company's Bankers, the Bank of 
London Limited, 83 Lombard Street, London, 
who will return the Notice duly receipted 

[Particulars should be given here if the Certihcate requires 
indorsement ] 

By Order of the Board, 

Secretary. 


Cheques should be made payable to 
BEARER and crossed 

If altered from “Order” to “Bearer” 
the alteration should be signed by the Drawer. 


Received for account of the Imperial 
Trust, Limited, the amount of the 
above-mentioned Call as stated. 

For BANK OF LONDON LIMITED, 


Cashier. 
Date 19 . 



No 

Imperial Trust, Limited. 

Call of per share on issue of shares. 

£ : : 

Date 19 

(See Standard Forms.) 
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CANCELLATION OF BILL OF EX- 
CHANGE. A bill of exchange is discharged 
when it IS intentionally cancelled The Bills 
of Exchange Act, 1882, Section 63, provides. 

“ (1) Where a bill is intentionally can- 
celled by the holder or his agent, 
and the cancellation is apparent 
thereon, the bill is discharged. 

" (2) In like manner any party liable on 
a bill may be discharged by the 
intentional cancellation of his signa- 
ture by the holder or his agent. In 
such case any indorser who would 
have had a right of recourse against 
the party whose signature is can- 
celled, is also discharged. 

“ (3) A cancellation made unintentionally, 
or under a mistake, or without the 
authority of the holder, is in- 
operative, but where a bill or any 
signature thereon appears to have 
been cancelled the burden of proof 
lies on the party who alleges that 
the cancellation was made unin- 
tentionally, or under a mistake, or 
without authority.” 

Where a bill, or cheque, has been acci- 
dentally cancelled by a banker, a note should 
be made near to the cancellation that it has 
been “cancelled in error,” and the words 
should be initialed, or signed, by the banker 
who has made such cancellation. With 
regard, however, to accidentally cancelled 
bills which bear foreign indorsements, by a 
custom of the Clearing House “they are 
only accepted as ‘Returns’ under protest, 
inasmuch as in certain foreign countries the 
return of cancelled documents is illegal ” 
The holders or their bankers should give 
notice to the bankers who cancelled the 
bill that they hold them liable for any 
consequences that may arise by reason 
of the cancellation. {Questions on Banking 
Practice.) 

Where a cheque is torn in two a banker 
treats it as cancelled and will not pay it, 
unless the mutilation is confirmed by a 
banker as accidental. (See Mutilated 
Cheque or Bill.) 

When a cheque is paid, it is usually 
cancelled by the drawer’s signature being 
marked through with ink. Some banks 
stamp the word “paid” and the date on the 
face of the cheque. Others perforate the 
paid cheque with the date. 

When a bill is paid, the acceptor’s signature 
IS cancelled. 

The cancellation of a signature should be 
decisive, but should not make the signature 


illegible. (See Cancelled Cheques and 
Bills.) 

CANCELLATION OF STAMPS. The 

Stamp Act, 1891, provides as follows — 
“Section 8. (1) An instrument, the duty 
upon which is required or permitted 
by law to be denoted by an adhesive 
stamp, IS not to be deemed duly 
stamped with an adhesive stamp, 
unless the person required by law to 
cancel the adhesive stamp cancels 
the same by writing on or across the 
stamp his name or initials, or the 
name or initials of his firm, together 
with the true date of his so writing, 
or otherwise effectively cancels the 
stamp and renders the same in- 
capable of being used for any other 
instrument, or for any postal pur- 
pose, or unless it is otherwise proved 
that the stamp appearing on the 
instrument was affixed thereto at 
the proper time. 

"(2) Where two or more adhesive stamps 
are used to denote the stamp duty 
upon an instrumenf, each or every 
stamp IS to be cancelled in the 
manner aforesaid. 

“ (3) Every person who, being required by 
law to cancel an adhesive stamp, 
neglects or refuses duly and effectu- 
ally to do so in the manner aforesaid, 
shall incur a fine of ten pounds ” 

If any bill of exchange, payable on demand 
or at sight or on presentation, or not exceed- 
ing three days after date or sight, is presented 
for payment unstamped, the person to whom 
it IS presented may affix thereto an adhesive 
stamp of two pence, and cancel the same. 
The two pence may be deducted from the 
amount of the cheque or bill, or charged in 
account (Section 38 ) The banker is the 
only person who can affix and cancel the 
stamp as permitted m that Section. Where 
a cheque drawn on unstamped paper had an 
adhesive stamp affixed and cancelled by an 
intermediate holder, it was held to be invalid. 
{Hohbs V. Cathie (1890), 6 T.L R. 292 ) 
CANCELLED CHEQUES AND BILLS. 
When a cheque is paid, it becomes the 
property of the drawer, but the banker is 
entitled to keep it as a voucher till the 
account is settled, or the customer agrees 
that the entries in the pass book or state- 
ment are correct. A paid cheque is useful 
evidence for the drawer of the payment of 
the money. It is also evidence for the banker 
that he has repaid money belonging to the 
drawer, to the amount of the cheque. 
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The cancellation is usually effected by 
the drawer’s signature on a cheque and the 
acceptor's signature on a bill being marked 
through with ink, often with the initials of 
the officer responsible, and an impression 
IS made on each document of the paid date 
stamp, the date being that of the day of 
payment. The signatures should not be 
obliterated, and the date stamp should be 
distinct. 

It IS the practice of London bankers to 
return cancelled cheques to a customer each 
time he gets his pass book or statement. 

In some country banks, however, the paid 
vouchers are not, as a rule, given up to 
customers, unless specially asked for In 
cases where they are given up, an acknow- 
ledgment IS obtained from the customer that 
the entries m the pass book are correct, or a 
confirmation of the balance is taken. 

The cancelled cheques of each customer 
are usually kept in separate bundles, sorted 
in order of date of payment, each bundle 
containing the vouchers for three, six, or 
twelve months, as may be most convenient. 
The paying-in slips are retained by the 
banker and are not given up with paid 
cheques. They are sorted either along with 
the cheques or in separate bundles. 

If a cancelled cheque is required as evi- 
dence in a court of law, the drawer, as being 
the owner of the paid cheque, although it 
IS in the custody of the banker, must take 
steps to obtain it from the banker. This, 
in practice, would never be refused, if a 
receipt is given to protect the banker. A 
refusal to hand over a cheque would necessi- 
tate the service of a subpoena upon the 
banker to produce it (See Cancellation 
OF Bill of Exchange ) 

CANPACS. A Stock Exchange name for 
Canadian-Pacific Railroad securities. 

CAPITAL. In the early stages of civilisa- 
tion, sheep and cattle acted as a currency. 
“Being counted by the head, the kine was 
called capitate, whence the economical term 
capital, the law term chattel, and our common 
name cattle’' (Jevons). 

In a joint stock company the capital is 
the sum subscribed by the members of the 
company — that is, the shareholders — for the 
purposes of the business. The amount which 
IS authorised by the memorandum of associ- 
ation IS the “authorised,” “nominal,” or 
“ registered ” capital. Of the nominal capital 
there is often only a part of it issued, called 
the “issued” capital, the remainder being 
referred to as “unissued.” Further portions 
may be issued from time to time, until the 


full nominal capital has been issued. Of the 
capital which has been “issued” (called also 
the “subscribed” capital), only that part 
of it IS paid up, or subscribed by the share- 
holders, which the directors have “called 
up.” The part which has been called up 
and paid is called the “paid up” capital, 
the remaining part being termed the “un- 
called” capital, and it remains unpaid until 
a “call” IS made for it by the directors. 
If the whole has been called up, the shares 
are said to be “fully paid.” A company may 
mortgage its uncalled capital. Of the un- 
called capital, a certain portion may, if the 
company has so resolved, form a reserve 
liability, which is not called up except in 
the event of the company being wound up. 
This reserve capital cannot be mortgaged 
(Section 60, Companies Act, 1948, see 
Reserve Liability.) For example — 

Nomuidl (or Authorised, or Registered) 

Capital, 20,000 shares, £5 eat h . £100,000 

Subscribed (or Issued) Capital, 10,000 

shares, £5 each . . . £50,000 

Unissued, 10,000 shares, £5 each . £50,000 

The subscribed capital may be divided into — 

Paid-up Capital, 10,000 shares, £5 each, 

£2 10s paid . ... £25,000 

Uncalled Capital, 10,000 shares, £2 10s 

Callable, £1 10s per share . . £15,000 

Reserve (callable only in a winding 

up)) £1 per share . . . £10,000 

A shareholder’s liability in the company 
IS limited to the nominal value of the shares 
held by him, and if the shares are fully paid 
his loss, m the event of the failure of the 
company, will not exceed the amount he has 
invested in the company. In the case of a 
private trader, however, he stands to lose 
not only the money he has put into the 
business, but also his private means so far as 
they may be required to meet the demands 
of the creditors A trader's capital is usually 
treated as being the difference between the 
assets and the actual liabilities. 

H. D. Macleod defines capital as “an 
economic quality used for the purpose of 
profit.” Under the name of capital are 
included money, goods, land, personal skill, 
energies, labour, credit, and anything that is 
used to produce a profit. But wealth, in 
whatever form, if unemployed, is not capital. 
There eire two species of capital, circulating 
or floating capital and fixed capital. Circu- 
lating capital, m the words of John Stuart 
Mill, “does its work not by being kept but 
by changing hands.” “This portion of 
capital requires to be constantly renewed by 
the sale of the finished product and when 
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renewed is perpetually parted with in buying 
materials and paying wages ” Fixed capital 
produces its effect not by being parted with 
but by being kept. Wealth expended in land, 
buildings, docks, roads, machinery, railways, 
etc., IS fixed capital. (See Balance Sheet, 
Share Capital.) 

CAPITAL ACCOUNT. The account which 
IS concerned solely with the capital or funds 
subscribed by the shareholders in a bank or 
other company, for the purpose of carrying 
on the undertaking, or with the funds or 
assets put into a private business by its 
proprietor or the partners in the business. 

CAPITAL REDEMPTION RESERVE 
FUND. (See under Redeemable Pref- 
erence Shares ) 

CARAT. A measure by which goldsmiths 
and assayers denote the fineness of gold 
Any portion of gold is supposed to be divided 
into twenty-four part.s, each part being 
called a carat, and if it is all pure gold, it is 
said to be "24 carats” fine. English gold 
coins contain eleven parts pure gold and 
one part of copper; that is, standard gold 
IS eleven-twelfths fine, and eleven -twelfths 
of twenty-four carats equal twenty-two 
carats fine 

The word is, by some, supposed to be 
derived from the native name of a tree, the 
seeds of which, owing to their uniformity in 
size, were used for weighing gold. A carat 
does not now represent any particular 
weight, but merely states the proportion of 
gold there is in any given weight. The 
carat used for weighing diamonds, however, 
has a fixed weight equal to 3T7 grains Troy. 

CARRIAGE OF GOODS BY SEA ACT, 
1924 . (See under Bill of Lading ) 

CARRY OVER ; CARRYING OVER. On 
the Stock Exchange to "carry over” means 
to continue a bargain until next account, 
instead of paying for stock bought, or 
delivering stock which has been sold, as the 
case may be. In the former case the specu- 
lator may be required to pay "contango” 
iq.v.) and m the latter, "backwardation” 
(^.u.). (See Stock Exchange.) 

CARRYING OVER DAY. The first day 
of the settlement on the Stock Exchange. 
(See Contango Day ) 

CASE OF NEED. (See In Case of Need.) 

CASH ACCOUNT. An account in the 
general ledger to which the totals (debits 
and credits) of each day’s transactions are 
passed. The balance of the account repre- 
sents the amount of cash on hand. Credits 
to other accounts are debited to cash ac- 
count, and debits are credited. 


In Scotland the term signifies a customer's 
account on which a cash credit has been 
granted. It is practically the same as an 
account in England on which a limit of over- 
draft IS allowed. (See Bond of Credit, 
Cash Credit ) 

CASH BALANCE BOOK. This book, 
which IS written up at the close of business 
each day, contains particulars of all the cash 
on hand, obtained by combining the details 
of each cashier’s till and the reserve of cash 
in the strong room. The total should agree 
with the balance as shown in the day book 
or cash book, and the cash account m the 
general ledger. 

CASH BONUS. A bonus upon a life policy 
which IS paid in cash, instead of bemg used 
to reduce the amount of the premium or to 
increase the sum ultimately payable under 
the policy. (See Bonus, Life Policy ) 

CASH BOOK. A book which, in some 
banks, contains a record of all cash transac- 
tions In large offices there may be received 
cash books and paid cash books. In other 
banks the cash book is merely for the speci- 
fication of the cash held in the bank each 
night 

The day book is in some banks called the 
cash book (See Day Book ) 

CASH CREDIT. A term commonly used 
in banks in Scotland to describe an arrange- 
ment under which a customer is allowed an 
advance up to a certain limit, agamst a 
"bond of credit” {qv.) by one or more 
sureties, or cautioners as they are called in 
Scotland. The customer need not take the 
whole advance at once, but may draw the 
amount as required 

The bond of credit is signed by the debtor 
as well as by the sureties, and the effect of it 
IS, practically, to make all the parties debtors 
to the bank, although the person in whose 
name the account stands is the real debtor. 

CASH CREDIT BOND. (See this item in 
Appendix on "Scottish Banking.”) 

CASH DISCOUNT. An allowance or 
deduction from the invoice price of goods 
for payment within a stipulated time. It 
vanes in different trades and seasonal accom- 
modation IS often required by traders to 
enable them to take advantage of cash 
discount. Cash discount must not be con- 
fused with trade discount {q.v.). 

CASH ORDER. A cash order is a bill of 
exchange on demand drawn by one person on 
another. For example, a wholesale dealer 
John Jones, who has suppUed goods to, say, 
John Brown, a shopkeeper, draws a cash 



CAS] 


DICTIONARY OF BANKING 


order upon him, usually in the following 
form — 

English Street, 

Carlisle, 

July, 19 

;^ 10 . 

On demand pay to the British 
Bank, Ltd., or order the sum 
of Ten pounds sterling for 
value received. 

To John Jones. 

Mr. John Brown, 

Coney Street, 

York. 

The order must be indorsed by the banker 
to whom It IS payable, or, if payable to the 
drawer’s order, by the drawer 

The cash order is sent for collection to a 
banker in the town where John Brown lives, 
and the banker sends out a messenger 
to John Brown’s address and presents the 
order for payment. It is expected that the 
order will be paid in cash, though in some 
cases payment is received by cheque, when 
it is known that the drawer is perfectly good 
and the cheque can be collected the same 
day. When a cheque is taken the collecting 
banker frequently attaches the cash order 
to the cheque , and the banker on whom the 
cheque is drawn hands over the cash order 
to the drawer of the cheque when it is 
paid. In some districts it is customary for 
the drawee, when the order is presented, 
to accept it payable at his bankers in the 
same town. When this is done it should be 
passed through the local clearing on the same 
day. The remitter of the order often gives 
instructions that, if it is not paid on the day 
of receipt, it may be held over till the follow- 
ing day. In the absence of such instructions 
the remitter should be advised if a cash 
order is held over. If the drawer is not at 
home when the messenger calls a note is left 
that the order is at the bank and requires 
his attention. 

Cash orders are not, as a rule, accepted by 
the drawee, and consequently he cannot be 
sued upon them, but if he gives his cheque 
in exchange, and it is dishonoured, he can 
be sued upon the cheque. 

Cash orders received for collection should 
not be credited on the day of receipt to the 
bank sending them, in cases where the orders 
are being held over till the next day. 

Cash orders are now nearly obsolete. 

The stamp duty upon a cash order is two- 
pence. 

CASH RATIO. A bank maintains a cash 
reserve, consisting of bank notes, coin and 
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balances, available on demand with the 
Bank of England, in order to meet the 
demands of its customers for ready cash. 
The ratio between the total of such reserves 
and the bank’s habilities to the pubhc on 
current, deposit, and other accounts is 
known as the Cash Ratio It shows, there- 
fore, the percentage of the total amount of 
money lodged with the bank by its cus- 
tomers that IS held m the form of cash in 
the till or as balances at the Bank of Eng- 
land, convertible at will into cash. 

Since cash so held is a non-eaming asset, 
banks endeavour to keep its amount to a 
minimum. This, however, is determined by 
the banks' experience of their daily cash 
requirements m the ordinary course of busi- 
ness A Cash Ratio of approximately 10 
per cent was traditionally regarded as 
desirable, though such a percentage was 
purely conventional. However, in December, 
1946, the London Clearing Banks announced 
that as from 1st January, 1947: "Taking 
into account the general disposition of Bank 
assets now rulmg, it has been agreed in con- 
sultation with the Bank of England that the 
daily ratio of cash balances to deposit 
liabilities will be maintained on the basis of 
8 per cent." (See Window Dressing.) 

CASHIER’S BOOK. The book in which 
the cashier enters his daily transactions in 
the shape of credits received and cash paid, 
adding at the end of the day a summary 
showing his openmg cash balance and the 
balance at the close of business. In some 
mechanised systems the cashier’s book is 
abolished. 

CASTING. The act of summing up figures. 
Wlien a column has been cast-up, the total 
IS often called "the casting.’’ 

CAUTION. A method of protectmg certain 
interests in registered land by lodging a 
notice at the Land Registry. 'Thus a party 
to a pending action afiecting registered land 
may lodge a caution at the Land Registry 
against dealings in the land at issue. (See 
also Mortgage Caution.) 

CAUTIONARY OBLIGATION. In Scot- 
land, an obligation or undertaking by a 
cautioner, or surety, that he will be respon- 
sible for a certain amount, if the debtor, 
who is also a party to the bond, fails to 
repay the debt. (See Bond of Credit; 
and Appendix on "Scottish Bankmg’’ under 
Cautionary Obligations.) 

CAUTIONER. (See Cautionary Obliga- 
tion.) 

CAVEAT. (Latin, Let him beware.) A 
notice of warning given to a pubhc official by 
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an interested party, as, for example, where 
a caveat is given to the Yorkshire Deeds 
Registry by a person claiming to be entitled 
to an interest in certain lands. The caveat 
is registered, and remains on the books as a 
warning to anyone who contemplates dealing 
with the property, (See Yorkshire Regis- 
try OF Deeds.) A caveat is sometimes 
lodged at the Probate Registry by a party 
interested in a deceased’s estate with the 
intent to stop the issue of probate. Until 
the caveat is removed, no grant can be 
given The caveat requires renewal after 
SIX months. 

CENTRAL ASSOCIATION OF BANKERS. 

This Association was formed in 1895 to 
unite the committee of the London Clearing 
Bankers, the West End London Banks, and 
the Country Banks of the United Kingdom 

The Association was merged in the British 
Bankers’ Association in December, 1919 (See 
British Bankers’ Association ) 

CENTRAL BANK. The name given to a 
bank which (a) holds its government’s liquid 
funds and the reserves of the commercial 
banks, (b) has a monopoly (or virtual 
monopoly) of the note issue and the custody 
and control of the gold reserve of the country, 
and (c) controls and regulates the supply of 
credit. In some countries the central bank 
is a privately owned joint stock company, 
which issues its own notes, subject to certain 
legal restrictions. In other countnes, it is 
owned by the State. In either case, its func- 
tion IS to control the volume of credit by 
raising or lowering its rate of discount and 
by buying or selling securities on the market 
Latterly, central banks in certain countries 
have been charged by their governments 
with the management of large funds set 
aside for use in safeguarding the currency 
against undue short-term fluctuations (See 
Exchange Equalisation Account.) 

Central banks are useful bodies to under- 
take the negotiation of international mone- 
tary agreements. The understanding reached 
between England, France, and the U.S.A. 
in September, 1936, regarding exchange 
stabihsation was a good example of this 
type of co-operation. (See Exchange 
Equalisation Account.) 

The last twenty-five years have seen a 
great increase in the number of central banks, 
partly because of the increase in sovereign 
states brought about by the break-up of 
Austria-Hungary and the hberation of 
Poland and the South Baltic States and 
partly because governments have realised 
the power that is given to them by the 


control of national credit through a central 
banking system Thus, the British Dom- 
mions have in recent years greatly developed 
this side of banking, and Canada, India, 
Australia, New Zealand, and South Africa are 
now in possession of active central banks. 
The United States of America in 1913 set up a 
reserve banking system, rather than a cen- 
tral bank proper, for by the Federal Reserve 
Act a senes of government banks was estab- 
lished and membership of the Reserve 
System was optional. Members were under 
an obligation to keep certain specified re- 
serves with their local Reserve Bank, and 
submit to inspection, receivmg certain pnvi- 
leges (such as status) m return. Membership 
of national banks is now compulsory 
and the activities of the various reserve 
banks are co-ordinated and very largely 
controlled by a Federal Reserve Board, 
which, though part of the original plan, 
has in recent years acquired greater powers 
and has also become less of an organ of the 
banking profession and much more of a 
department of government 

CERTIFICATE. The document which is 
issued by a company, to a member of the 
company, specifying the shares or stock held 
by him It is usually signed by two directors, 
countersigned by the secretary, and im- 
pressed with the company’s seal. Certificates 
are of many different sizes, and usually 
papers of different colours are used for the 
various classes or issues of shares and stocks. 
The followmg is a specimen of a certifi- 
cate — 

Ordinary Share Capital 
Certificate No. 

John Jones & Company, Limited, 
incorporated under the Companies Acts, 
1908 to 1917. 

Capital 

in Preference shares of {I each. Nos. 

1 to 

£ in Ordinary shares of ;^1 each. Nos. 

1 to 

Total, 

Share Certificate 
This IS to certify that 
of 

is the registered holder of of the 

above named Ordmary shares of each, 
numbered to , all inclusive, 

in John Jones & Company, Limited, sub- 
ject to the Memorandum of Association and 
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Regulations of the Company, and that each 
of the said shares is fully paid up. 

Dated this day of ,19 

Directors. 

, Secretary. 

The certificate may have a footnote to the 
following effect — 

“ The company will not transfer any shares 
without the production of the certificate relat- 
ing to such shares, which certificate must be 
surrendered before any deed of transfer, 
whether for the whole or any portion thereof, 
can be registered, or a new certificate issued 
in exchange.” 

In a very few cases, however, there is a 
footnote to the effect that “This certificate 
is not required to be dehvered up on transfer 
of the shares, and does not therefore con- 
stitute a document of title to the shares or 
any evidence that they remain in the above 
name. Shares are only transferable on forms 
prepared and issued by the company at the 
request of the transferor.” 

In a few companies, a separate certificate 
was originally issued for each share. When 
any of the shares are transferred, instead 
of fresh certificates being issued the old ones 
are simply indorsed with the transfer, and 
the old certificates given to the transferee, 
the transfer being registered in the company’s 
books. Occasionally certificates of this des- 
cription may be found which, though the 
shares have been transferred from the person 
named in the body of the certificate, do not 
give any indication, by indorsement or 
otherwise, of the transfer. The only way 
to ascertain who is the registered holder is to 
write to the company. In other cases where 
the same certificates pass from one holder to 
another, the company issues a transfer cer- 
tificate (to accompany the old certificates) 
certifymg that “a deed of transfer duly 
executed and attested and stamped as re- 
quired by law, dated from to 

conveymg shares numbered 

from to has been deposited 

in the office of the company and registered in 
their books on of ,19 

A certificate under the common seal of the 
company, specifying any shares held by any 
member, shall be pnma facie evidence of the 
title of the member to the shares. (Section 8 1 
of the Companies Act, 1948. See Share 
Capital.) 

Before an ofl&cial quotation, on the London 
Stock Exchange, for stocks and shares can 
be obtamed, the committee require that the 


certificates must conform to certain condi- 
tions. (See Quotation on London Stock 
Exchange.) 

With regard to the delivery of certificates 
and debentures by a company. Section 80 of 
the Companies Act, 1948, provides that — 

“(1) Every company shall, within two 
months after the allotment of any 
of its shares, debentures, or deben- 
ture stock, and within two months 
after the date on which a transfer 
of any such share, debentures, or 
debenture stock is lodged with the 
company, complete and have ready 
for delivery the certificates of all 
shares, the debentures, and the 
certificates of all debenture stock 
allotted or transferred unless the 
conditions of issue of the shares, 
debentures, or debenture stock 
otherwise provide 

” (2) If default is made m complying with 
this section, the company, and 
every officer of the company who 
is in default, shall be liable to a 
default fine ’ ’ 

‘‘Section 78 (1). If a company refuses to 
register a transfer of any shares or deben- 
tures, the company shall, within two months 
after the date on which the transfer was 
lodged with the company, send to the trans- 
feree notice of the refusal.” 

A certificate does not always show how 
much IS paid up per share, and this is an 
important point when the question of 
security is being considered. 

Where certificates are lodged as security, a 
blank transfer {q v ) and qualifying agree- 
ment {q V.), or letter of deposit, are taken 
by some banks, but the most satisfactory 
way IS to take a completed transfer and 
letter of deposit and have the shares regis- 
tered in the names of the nominees of the 
bank or in the name of a nominee company. 
If, however, a banker does not wish to 
register at once, he often takes a fully 
completed transfer with a letter of deposit 
and gives notice of his charge to the com- 
pany. When that is done and he retains 
possession of the certificate, he has, as a 
rule, a good security. (See, however, the 
remarks under Transfer of Shares with 
reference to the giving of notice to the 
Company.) A simple deposit of certifi- 
cates as security, even without a memor- 
andum of deposit, constitutes an equitable 
mortgage, and the banker can, when 
necessary, apply to the Court for power 
to sell. In nearly all cases, the certificates 
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ust be surrendered before a transfer 
the shares can be effected. It may be 
entioned that some canal companies used 
)t to issue certificates at all. 

It is to be remembered that even a foot- 
)te upon a certificate that no transfer of 
e shares will be registered without produc- 
m of the certificate is of no value in a case 
fraud In Ratnford v. J Keith and 
lackman Co , Ltd., [1905] 1 Ch 296, it was 
sld that the footnote did not constitute 
contract and was not binding on the 
impany. This case was followed and its 
inciple approved by Mr. Justice Channell 
Guy V. Waterloo Brothers and Layton 
909), 25 T.L.R. 515 

A certificate does not require a stamp. 

I cases where a memorandum of deposit 
ider hand of certificates is taken the stamp 
ity is sixpence; if under seal, the duty is 
e same as for a mortgage. (See Equitable 
ORTGAGE ) As to foreign and colonial share 
rtificates, see Marketable Security 
When a certificate has been lost and the 
,mer has obtained a duplicate, he should, 
the event of the document being subse- 
lently found, surrender it to the company. 
It IS also possible for a certificate to be 
•parently in order and yet, on inquiry, 
be found to be of no value, on account of 
e shares having been sold by the company 
satisfy a hen; and in some cases where 
ares have been converted, the old certi- 
ate IS sometimes, for one reason or another, 
t handed over to the company 
Where a certificate has been issued in 
rsuance of a forged transfer, see Forged 

LANSFER. 

Loss of Stock Certificate. The Bank of 
igland, before authorising the issue of 
duplicate in the event of the loss or 
struction of a stock certificate, may 
5uire — 

(a) Evidence to the satisfaction of the 
ink of the loss or destruction and owner- 
ip of the certificate, and (6) a delay of 
t more than one year from the date of the 
is or destruction; and (c) the advertise- 
jnt of the loss or destruction m two or 
)re London or Dublin daily papers (as the 
se requires) ; and (d) either the transfer of 
sum of stock, of a description approved 
the governor or deputy governor of the 
ink, equivalent to the market value on the 
y of transfer of the lost or destroyed 
rtificate, and at least six and a half years’ 
ddends thereon, into the joint names of 
5 governor and deputy governor, by way 
security; or the execution of a bond of 


indemnity in which the owner shall be joined 
by one or more responsible persons. (The 
National Debt (Stockholders’ Rehef) Act, 
1892, Section 7 (1).) (See American Share 
Certificates, Companies, Share Capital.) 

CERTIFICATE OF BONDS. A certificate 
issued to the holder of registered bonds 
stating that certain bonds have been 
registered in his name 

CERTIFICATE OF CHARGE. (See Charge 
Certificate, Land Registry.) 

CERTIFICATE OF DEDUCTION OF 
INCOME TAX. (See Income Tax ) 

CERTIFICATE OF INCORPORATION. On 
the registration of the memorandum of a 
company, the registrar of companies shall 
certify under his hand that the company is 
incorporated, and in the case of a limited 
company that the company is limited. From 
the date of incorporation, mentioned in the 
certificate of incorporation, the subscribers 
of the memorandum, and others who may 
become members, shall be a body corporate, 
capable of exercising all the functions of an 
incorporated company, and having per- 
petual succession and a common seal, with 
power to hold lands, but with such liability 
on the part of the members to contribute to 
the assets of the company, m the event of its 
bemg wound up, as is mentioned in the 
Companies Act, 1948. 

Such a certificate is conclusive evidence 
that all the requirements of the Act, in 
respect of registration and of matters pre- 
cedent and incidental thereto, have been 
comphed with, and that the association is a 
company authorised to be registered and 
IS duly registered under the Act. (See 
ss. (13)-(15) Companies Act, 1948, and also 
under Articles of Association, Memo- 
randum OF Association.) 

The regulations regarding the commence- 
ment of business by a public company and 
the exercise of any borrowing powers are 
contained m Section 109 of the Companies Act, 
1948. See that Section under Companies. 
A private company is entitled to commence 
business immediately after incorporation. 
(See Certificate to Commence Business.) 

Any person may inspect the documents 
kept by the registrar, on payment of a fee of 
one shillmg, and any person may require a 
certificate of the incorporation of any 
company, or a copy or extract of any docu- 
ment, to be certified by the registrar, on 
payment of five shillings for a certificate of 
incorporation and sixpence for each folio of a 
certified copy or extract. (See Registrar 
OF Companies.) 
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The form of the registrar’s certificate is as 
follows — 

‘*I hereby certify that the 
Company, Limited, is this day incorporated 
under the Companies Act, 1948, and that the 
Company is limited. 

‘‘Given under my hand this day 

of 

4 4 

“Registrar of Companies.” 

(See Companies.) 

CERTIFICATE OF INSCRIPTION (OR 
STOCK RECEIPT). A certificate of inscribed 
stock. It IS of value as a memorandum only, 
the stockholder’s title being the entry in the 
books of the registrar. 

CERTIFICATE OF INSPECTION. A ship- 
ping document vouching for the condition of 
perishable goods at the time of dispatch 

CERTIFICATE OF INSURANCE. (See 
Insurance Certificate.) 

CERTIFICATE OF MORTGAGE OF SHIP. 
A registered owner, if desirous of disposing 
by way of mortgage or sale of the ship or 
share in respect of which he is registered, at 
any place out of the country m which the 
port of registry of the ship is situate, may 
apply to the registrar, and the registrar shall 
thereupon enable him to do so by grantmg 
a certificate of mortgage or a certificate of 
sale. (Section 36, Merchant Shippmg Act, 
1894 ) 

The instrument gives particulars of the 
ship and an account of mortgages or certifi- 
cates of mortgages granted in respect of the 
ship. The owner of the shares in the ship 
appoints an attorney to mortgage the shares, 
and declares that the monev to be raised 
under the power shall not exceed a specified 
sum and that the rate of interest shall not 
exceed a certam rate. He also declares that 
the power of mortgaging may be exercised 
at and that the power shall not be 

exercised after months from the date 

hereof. 

The instrument is signed and sealed by 
the owner, and then follows the registrar’s 
certificate — 

“I registrar of hereby 

certify that the above written particulars 
relating to the ship and the title thereto are 
correct; and I further certify that the said 
owner has duly subscribed and affixed his 
signature and seal as appears above. 
Registrar.” 

A person who advances money under a 
certifiicate of mortgage, when there is a 
previous mortgage or certificate of mortgage 
indorsed on the said certificate, does so at his 


own risk. His title is liable to be defeated by 
the person claiming under the incumbrance 
so indorsed. (See Ship.) 

CERTIFICATE OF ORIGIN OR MANU- 
FACTURE. A document issued at a Custom 
House as follows — 

“I do hereby certify that the under- 
mentioned goods have been entered for 
shipment per Master 

for and have been duly verified 

by the exporter as being of British origin or 
manufacture 

Given under my hand at the Custom 
House, 

Port of this day of 

19 

Chief Officer of Customs and Excise, 
Port of .” 

A certificate of origin may also be issued 
by a Chamber of Commerce. 

The object of the certificate is to satisfy 
an importer in certam foreign countries that 
the goods he is to receive are of British 
origin or manufacture. When sending goods 
to certain countries, exporters must include 
among the documents a certificate of origin 
bearing the visa of the consul of the con- 
signee’s country. 

CERTIFICATE OF PROTEST. (See Pro- 
test.) 

CERTIFICATE OF REGISTRATION. A 

certificate given by the registrar of com- 
panies of any mortgage or charge registered 
in pursuance of Part III of the Companies 
Act, 1948 (see Registration of Charges), 
and stating the amount thereby secured. 
The certificate is conclusive evidence that the 
requirements of the Act as to registration 
have been complied with. A copy of every 
certificate of registration is to be indorsed 
by the company on every debenture or 
certificate of debenture stock which is issued 
by the company, and the payment of which 
is secured by the mortgage or charge so 
registered. (See Companies.) 

CERTIFICATE OF SEARCH. A certificate 
issued by the Registrar of a Deeds or Charges 
or Land Register in response to an applica- 
tion for an official search in respect of 
certain properties or names. 

Certificates of search are also issued by 
local authorities m respect of local land 
charges. (See also Land Charges, York- 
shire Registry of Deeds.) 

CERTIFICATE OF SUBSCRIPTION. A 
certificate (in America) issued to a subscriber 
for shares after payment of the first instal- 
ment. Provision is made on the document 
for receipts for the remaining instalments. 
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When all the instalments are paid it is 
exchanged for an ordinary certificate. On 
the back of a certificate of subscription is 
printed a form of transfer. (See American 
Share Certificates ) 

CERTIFICATE TO COMMENCE BUSI- 
NESS. When a public company is entitled 
to commence business, the registrar of 
companies issues a certificate that the 
company is entitled to commence business, 
and that certificate is conclusive evidence 
thereof Any advance made by a banker 
to a company before the date of that 
certificate cannot be recovered from the 
company. A private company, however, 
IS entitled to commence business immediately 
after incorporation and the above certificate 
is not required. The regulations regarding 
the commencement of business and the 
exercise of any borrowing powers are con- 
tained in Section 109 of the Companies Act, 
1948 (See that Section under Companies.) 

A company limited by guarantee and not 
having a share capital does not require to 
obtain a certificate before commencing busi- 
ness or exercising its borrowing powers. 

CERTIFICATED BANKRUPT. A bank- 
rupt who holds a release from the Court of 
Bankruptcy. (See Bankruptcy ) 

CERTIFICATION OF CHEQUES. In the 
United States cheques are freely "certified” 
by bankers, the certification being equal to 
an acceptance by the banker. When an 
American banker accepts or certifies a cheque 
he charges the amount at once to the 
drawer’s account and holds it in a special 
account against his liability upon the 
cheque By the law of that country 
"where the holder of a cheque procures it 
to be accepted or certified, the drawer and 
all indorsers are discharged from liability 
thereon ” 

In this country, cheques are often, for the 
convenience of bankers in connection with 
the local clearing of cheques, "marked” as 
good. Instead of "marking” a cheque some 
bankers pay it, if in order, and give in 
exchange a clearing voucher to be passed 
through the next local clearmg. (See 
Marked Cheque.) 

CERTIFICATION OF TRANSFERS. (See 
Certified Transfer.) 

CERTIFIED CHEQUE. A cheque which 
is marked or certified by a banker that it is 
good for the amount for which it is drawn. 
The "marking” of a cheque for the drawer 
or a holder is not a desirable practice. It is 
better to debit the cheque to the drawer's 
account and issue a banker’s draft. (See 


Certification of Cheques, Marked 
Cheque.) 

CERTIFIED TRANSFER. Transfers are 
often certified upon the margin by the 
secretary or registrar of a company, that the 
certificates for the shares dealt with in the 
transfer are in the company’s office. The 
words generally used are, "Certificate for 
shares, paid, has been lodged 

at the company’s office Date 

"The Company, Limited, 

" , Secretary.” 

Or sometimes the words are "Coupon for 
£ received at the company’s office by 

> I 

The custom of certifying transfers has 
grown out of the exigencies of Stock Ex- 
change practice when, for example, part 
only of a holding of shares is sold and the 
certificate has to be split The relative 
transfer is certified by the company that the 
relative certificate has been lodged with it, 
thus providing assurance to the buyer that 
the seller is, in fact, able to deliver the 
shares in question. Alternatively, the Secre- 
tary of the Share and Loan Department of 
the Stock Exchange will by means of a 
facsimile signature certify that a specified 
certificate has been forwarded to the com- 
pany’s office. Many transfer forms have this 
form of certificate printed on them. 

The method of certification varies, and 
sometimes the secretary or registrar signs 
or initials the transfer, more often a sub- 
ordinate official or a clerk signs or initials it 
A rubber stamp is used, often with a fac- 
simile signature, which is sometimes initialed. 

Cases have arisen where a duly authorised 
agent has certified transfers in fraud of the 
company, the relative certificates not having 
been lodged 

In Bishop V. Balkis Consolidated Co. 
(1890), 25 Q.B.D. 512, Lindley, L J , said: 
"In my opinion, it is proved that to give 
‘certifications' is incidental to the trans- 
action, in the ordinary business way, of part 
of the legitimate business of all companies 
having capital divided into shares which are 
transferable by deed or other instrument.” 

Such a certification, however, does not 
appear to put much responsibility upon the 
company. In Peat v. Clayton, [1900] 1 Ch. 
659, Joyce, J., said. "It only amounts to 
a representation that a document has been 
lodged with the company, apparently in 
order, and showing, pnma facte, that the 
transferor is entitled to the shares, but it is 
no warranty of the transferor’s title to the 
shares, or as to the validity of any of the 
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documents, or that the company has received 
no notice in lieu of distringas, or any other 
notice affecting the matter." In George 
Whitechurch, Limited v. Cavanagh, [1902] 
A.C. 117, Lord Macnaghten said: "There 
IS no obligation on a company to certify 
transfers at all The certification is not 
passed by the directors or brought before 
the board. A certification, in fact, is only 
required for a temporary purpose, to meet 
the exigencies of business on the Stock 
Exchange, which has stated days and fixed 
periods for the different stages of a business 
transaction intended to be carried out under 
its rules " In this case it was held that the 
authority given by a company to certify 
transfers only extends to cases where 
certificates are actually lodged and the 
company is not bound by any fraudulent 
act of its secretary in connection with such 
transfers Hence certified transfers are not 
usually acceptable as banking security and if 
taken should be sent to the registrar without 
delay. 

Section 70 of the Companies Act, 1948, 
provides that the certification by a company 
of any transfer will be a representation by 
the company that there have been produced 
to the company such documents as show a 
pnma facie title to the shares or debentures, 
but not that the transferor has any title 
thereto. The section goes on to provide that 
a transfer will be certificated if it bears the 
word "certificate lodged" or like words and 
IS signed or initialed by an authorised 
person. Such signature need not be hand- 
written. 

By the rules of the Stock Exchange, the 
buyer of securities may refuse to pay for a 
transfer deed unaccompanied by the certifi- 
cate, unless it be officially certified that the 
certificate is at the office of the company. (See 
Balance Ticket, Transfer of Shares.) 

CESSER. After 1925, a mortgage of land 
is effected by demise or sub-demise for a 
term of years absolute, subject to cesser on 
redemption, that is when the mortgage 
money is repaid the term of years comes to 
an end or ceases. (See Mortgage ) 

CESTUI QUE TRUST. A person in whose 
favour a trust operates, that is, who is 
beneficially interested in the estate. 

If Brown holds land in trust for Jones, 
Brown is the trustee and Jones is the cestui 
que trust. Plural, cestuis que trustent. 

CESTUI QUE USE. The person in whose 
favour a use or trust in real property has 

V\A/3kn H apI q i^aH 

CESTUI QUE VIE. When property is 


held by one person during the life of another, 
the person whose life is the period of the 
duration of the estate is called the cestui 
que vie. An estate thus held is commonly 
called an "estate pur autre me.” 

CHARGE BY WAY OF LEGAL MORT- 
GAGE. A method of effecting a mortgage 
of freeholds or leaseholds If the mortgage 
recites that "A as beneficial owner hereby 
chztrges by way of legal mortgage all and 
singular the property mentioned in the 
schedule,” etc., the mortgagee will be in 
the same position as if a mortgage had been 
effected by a demise of freeholds or a sub- 
demise of leaseholds See Fifth Schedule to 
Law of Property Act, 1925. (See also Legal 
Mortgage, Mortgage.) 

CHARGE CERTIFICATE. The certificate 
issued under seal by the Land Registry 
when a charge on registered land is regis- 
tered. It contains the original charge and 
is the equivalent of a legal mortgage of un- 
registered land. (See Land Registration ) 

CHARGES. The amount of commission 
and debit interest charged to a customer's 
account half-yearly or quarterly. (See 
Commission on Current Accounts.) 

Care should be taken before returning a 
cheque for lack of funds arising from the 
debiting of charges. 

CHARGES. (See Land Charges, Regis- 
tration OF Charges.) 

CHARGES (CLEARING HOUSE). A 
parcel of cheques which one member of the 
Clearing House delivers to another member 
upon whom they are drawn, and against 
whom they are charged. (See Clearing 
House.) 

CHARGING ORDER. Where a creditor 
has obtained judgment against a debtor for 
the payment of a debt, he may obtain from 
the Court an order charging, with the pay- 
ment of the judgment debt, any shares or 
stock standing in the name of the debtor, 
or in the name of any person in trust for 
him. The effect of the order is to prevent a 
company from registering any transfer, or 
paying any dividend to the shareholder, in 
respect of the shares or stock so charged. 
A lender against the shares concerned, if 
served with notice of the Charging Order, 
must not lend further sums against the 
security. At the expiration of six calendar 
months from the date of the order nisi, the 
judgment creditor may proceed to take the 
benefit of the charge after obtaining from 
the court an order for sale. 

CHARITABLE COMPANIES. In the c^e 
of associations which exist for promoting 
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certain useful objects, the Companies Act, 
1948, Section 14, provides — 

“A company formed for the purpose of 
promoting art, science, religion, chanty or 
any other like object, not involving the 
acquisition of gain by the company or by its 
individual members, shall not, without the 
licence of the Board of Trade, hold more 
than two acres of land ; but the Board may 
by licence empower any such company to 
hold lands in such quantity, and subject to 
such conditions, as the Board think fit.” 

The Board of Trade may by licence direct 
that such an association be registered as a 
company with limited liability, without the 
addition of the word “Linuted” to its name 
It IS exempt from sending hsts of members 
to the registrar of companies. Usually such 
companies are registered as companies 
hmited by guarantee. Likewise an existing 
limited liabihty company, whose objects are 
restricted as above, may be licensed by the 
Board of Trade to alter its name by special 
resolution by the omission of the word 
"liimted.” (Section 19, Companies Act, 
1948.) 

CHARTER. The duty imposed by the 
Stamp Act, 1891, is — 

i s. d. 

Charter of resignation, or of con- 
firmation, or of novodamus or 
upon apprising, or upon a 
decreet of adjudication, or sale 
of any lands, or other heritable 
subjects in Scotland . . .050 

CHARTER-PARTY. An agreement by 
which the owners of a ship, or their agents, 
agree to place the vessel at the disposal 
of a merchant, the charterer, for the con- 
veyance of a full cargo of goods. A charter- 
party may be for one or more voyages or for 
a definite period of time, or it may effect a 
demise of the ship for any length of time 
that may be agreed upon. 

The words “charter party” are said to be 
derived from the Latm charta partita (divided 
parchment). In former times the document 
was cut into two parts, one part being kept 
by the owner of the ship and the other part 
by the charterer. 

The wording of the agreement varies 
somewhat according to the trade in connec- 
tion with which it is used. A specimen of a 
charter-party is shown on page 145. 

By the Finance Act, 1949, a charter-party 
is exempt from all stamp duties. 

CHARTERED BANK. A banking com- 
pany incorporated by special Charter from 


the Crown. The Charter regulates the work- 
ing of the company in the same way that 
the memorandum and articles of association 
regulate a company incorporated under the 
Companies Acts, and the liability of the 
stockholders in a chartered bank is fixed by 
the Charter. 

The Bank of England was incorporated 
by Charter in 1694, under the authority of 
an Act of Parliament, 

The Bank of Scotland was founded by 
Scots Act of Parliament, 1695. The Royal 
Bank of Scotland and the Bntish Linen 
Bank were incorporated by Royal Charter. 
These three chartered banks were by their 
charters “limited” in respect of their note 
issues and general liabilities, and the word 
“hmited” does not form part of their title. 
The other banks in Scotland (including two 
chartered banks, formerly unlimited), are 
registered under the Companies Acts with 
limited liability, but the stockholders remain 
liable with respect to the note issues. (See 
Bank of Issue.) 

In Ireland, the Bank of Ireland is the only 
bank which has been established by Act of 
Parliament, 

Various Colonial banks, which have their 
head offices in London, have also been 
incorporated by Charter from the Crown. 

CHARTEREDS. A Stock Exchange name 
for British South Africa Company's shares. 

CHATTELS. Chattel, a modem form of 
the word cattle. Cattle at one time per- 
formed the function of money. 

The Bills of Sale Act, 1878, Section 4, 
defines personal chattels as follows: “The 
expression 'personal chattels’ shall mean 
goods, furniture, and other articles capable 
of complete transfer by delivery, and (when 
separately assigned or charged) fiirtures 
and growing crops, but shall not include 
chattel interests m real estate nor fixtures 
(except trade machinery as hereinafter 
defined), when assigned together with a free- 
hold or leasehold interest m any land or 
buildmg to which they are affixed, nor 
growing crops when assigned together with 
any interest in the land on which they grow, 
nor shares or interests in the stock, funds, 
or securities of any government, or in the 
capital or property of incorporated or joint 
stock companies, nor choses m action, nor 
any stock or produce upon any farm or 
lands which by virtue of any covenant or 
agreement or of the custom of the country 
ought not to be removed from any farm 
where the same are at the time of making 
or giving of such bill of sale.” 
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Charter-Party 

Hull, 19 

It is this day mutually agreed between Owners or 

Agents, of the good Steam Ship or Vessel called the or substitute (at owners’ 

option) of Tons Nett Register, or thereabouts, 

and Charterers, 

That the said Steamer or Vessel being tight, staunch, strong, and every way fitted for the 
voyage, shall with all convenient speed proceed to 

or so near thereto as she may safely get and there load from the Factors of the said Charterers 
a full and complete Cargo of 

which the said Charterers bind themselves to ship, not exceeding what she can reasonably 
stow or carry over and above Coal for Bunkers and Ship’s use, her tackle and apparel, 
provisions and furniture The said Cargo to be brought to and taken from alongside, free 
of expense and risk to the ship, and being so laden shall proceed with the said vessel, with 

all convenient speed to 

or so near thereunto as she may safely get, and (the Act of God, perils of the sea, fire on 
board, in hulk, or craft, or on shore, barratry of the Master and Crew, enemies, pirates, and 
thieves, arrests and restraints of princes, rulers, and people, collisions, strandmg, and 
other accidents of navigation of whatever nature and kind whatsoever, before and during 
the said voyage always excepted, even when occasioned by negligence, default or error 
in judgment of the Pilot, Master, Manners, or other servants of the Shipowners, not 
answerable for any loss or damage arising from explosion, bursting of boilers, breakage of 
shafts, or any latent defect in the machinery or hull, not resulting from want of due diligence 
by the Owners of the Ship or any of them, or by the Ship's Husband or Manager), there 
deliver the same, on being paid Freight in cash at the rate of 

per ton of 20 cwt. delivered, being in full of all Port Charges, Pilotages, and Harbour Dues 
on the Steamer, Charterers paying all dues and duties on the Ccirgo 
Cargo to be loaded 
and discharged 

(Sundays and hohdays excepted). Lay hours to commence from the time Steamer or 
Vessel is ready to receive and deliver, and if longer detained Demurrage to be paid at the 
rate of per hour. 

It is also agreed that the Owners of the said Steamer or Vessel shall reserve to them- 
selves the right of hen upon the Cargo laden on Board, for the recovery and pa3mient of all 
Freight, Dead Freight, Demurrage, and all other charges whatsoever. The Master is to 
sign bills of Lading at such rates of Freight as may be required by the Charterers or their 
Agents, without prejudice to this Charter-party, but at not less than chartered rate. 

General Average (if any) as per York/Antwerp rules, 1924. 

Cash for the disbursements of the Steamer or Vessel to be advanced to the extent of 
£ (if required), subject to insurance. 

The Ship has liberty to call at any ports in any order, to sail without Pilots, to tow 
and assist Vessels m distress, and to deviate for the purpose of saving life or property. All 
salvage and/or towage for owners’ sole benefit. 

Penalty for non-performance of this Charter, estimated amount of Freight. 

The Brokerage is payable by the Ship to , at per cent on 

gross amount of Freight, and is due on signment of this Charter-party, Ship lost or not 
lost, by whom also she is to be reported and/or cleared at Customs, Hull, or by their Agents 
at any other Port. 

Witness 

Witness 

“ Lay hours ” in the above document refer to the time for loading, or unloading. 
“Demurrage” is the charge made for delay. As to "General Average as per York/ Antwerp 
Rules,” see General Average. 
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By Section 5: “Trade machinery shall, 
for the purposes of this Act, be deemed to 
be personal chattels, and any mode of dis- 
position of trade machinery by the owner 
thereof which should be a bill of sale as to 
any other personal chattels shall be deemed 
to be a bill of sale within the meaning of this 
Act." 

Under the Administration of Estates Act, 
1925, “personal chattels’’ mean carnages, 
horses, motor cars (not used for business 
purposes), china, books, furniture, jewellery, 
wines, etc., but do not include any chattels 
used at the death of the intestate for business 
purposes nor money or securities for money. 
(Section 55 (1) (x).) 

CHEAP MONEY. Money is said to be 
“cheap” when it can be borrowed at a low 
rate of interest. Money is called “dear” 
when, owing to its scarcity, it can be bor- 
rowed only at a high rate. 

CHECK BOOK. The name sometimes given 
to the deposit book or pass book which is 
supplied to depositors in savings banks. 

Check book is also the American method 
of spelling cheque book. 

CHECK LEDGER. A book of the nature 
of a day book, and which is used in some 
banks instead of a day book. In a large 
office there may be a separate check ledger 
for each current account ledger. 

It contains details of all the items which 
are posted into the corresponding ledger, 
the debits in one column and the credits 
in another, and the entries in the check 
ledger are called ofi daily with the entries in 
the current account ledger. There may also 
be a check ledger for the deposit ledger, 
impersonal ledger, etc., the final totals of 
each check ledger being carried into the 
summary book at the end of the day. 

CHEQUE. (Formerly written “check”) 
Gilbart says: “The word is derived from 
the French echecs, chess. The chequers 
placed at the doors of public-houses are 
mtended to represent chess-boards, and 
originally denoted that the game of chess 
was played in those houses. Similar tables 
were employed in reckoning money, and 
hence came the expression ‘ to check an 
account ’ ; and the Government office where 
the public accounts were kept was called 
the Exchequer.” Another explanation is 
that the word “check” arose from the con- 
secutive numbers which were placed upon 
the forms to act as a check or means of 
verification. In the United States the word 
“ check ” is used at the present day. Cheques 
first came into use about 1780. 


The use of cheques, except for the purchase 
of property, payment of wages, household 
and pocket expenses, has almost supplanted 
the legal currency of the country. From 
statistics taken at banks in London in 1922, 
the Clearing House report states that out 
of a million pounds paid into a bank only 
;£4,260 consisted of bank notes and ;^2,640 of 
Treasury notes and coin 

Sir John Paget, in the Gilbart Lectures, 
1916 (No 1), said that “money on current 
account is just like any other debt, it is 
repayable on demand , if a customer comes 
and asks for his money, he is entitled to 
have it without the formality of drawing a 
cheque.” In such a case, however, the 
customer would have to give a receipt, 
stamped twopence, if for £2 or over. But 
the regular and ordinary method of with- 
drawing money from a current account is 
by means of a cheque A depositor may 
withdraw money from his deposit account 
by signing a form of receipt. (See Deposit 
Account.) 

Part III of the Bills of Exchange Act, 
1882, IS devoted to provisions regarding such 
features of cheques as are not found in 
connection with a bill. 

Section 73 defines a cheque — 

“A cheque is a bill of exchange drawn on a 
banker, payable on demand. 

“Except as otherwise provided in this 
Part, the provisions of this Act applicable to 
a bill of exchange payable on demand apply 
to a cheque.” 

Section 3 defines a bill of exchange (see 
under Bill of Exchange). These two 
Sections, taken together, show that a cheque 
IS an unconditional order in writing, drawn 
on a banker, signed by the drawer requiring 
the banker to pay on demand a sum certain 
in money to or to the order of a specified 
person or to bearer. 

A cheque differs from a bill in several 
points: it does not require acceptance and 
IS not entitled to days of grace ; it is drawn 
upon a banker; the banker may be pro- 
tected if he pays it bearing a forged indorse- 
ment; the drawer is the person liable to 
pay it, and the drawer, as a rule, is not 
discharged by delay m presenting it for 
payment. The intention of a cheque is that 
it be paid at an early date. The drawee’s 
authority to pay is determined by the 
drawer's death, and the drawer may stop 
pajrment of the cheque. 

Indelible pencils are not desirable articles 
with which to draw cheques. A cheque 
written in ordinary pencil should not be 
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paid without personal reference to the 
drawer, as the banker cannot possibly tell 
whether or not it has been altered. It is 
much to be desired that all cheques should 
be written in ink. Typewritten cheques 
are too easily altered, and their use should 
be discouraged as far as possible. 

A cheque written upon a sheet of paper, 
provided it is in proper form, is sufficient. 
It must be stamped with a twopenny 
adhesive stamp (or equivalent), and the 
stamp must be cancelled by the person 
drawing the cheque before he delivers it. 
Cheques of this description should, how- 
ever, never be drawn except in cases of 
extreme necessity. 

“A customer’s cheque must be un- 
ambiguous and must be ex facte in such a 
condition cLs not to arouse any reasonable 
suspicion. But it follows from that that 
it is the duty of the customer, should his 
own business or other requirements prevent 
him from personally presenting it, to take 
care to frame and fill up his cheque in such 
a manner that when it passes out of his 
(the customer's) hands it will not be so left 
that before presentation, alterations, inter- 
polations, etc , can be readily made upon it 
without giving reasonable ground for sus- 
picion to the banker that they did not form 
part of the original body of the cheque when 
signed. To neglect this duty of carefulness 
is a negligence cognisable by law. The con- 
sequences of such negligence fall alone 
upon the party guilty of it — namely, 
the customer.” (Lord Shaw in London 
Joint Stock Bank, Ltd. v. Macmillan and 
Arthur, [1918] A.C. 777.) (See also under 
Alterations.) 

As to the points to be observed when 
drawing a cheque, see Drawing a Cheque. 

At one time a cheque could not be issued 
for less than twenty shillings, but now a 
cheque may be for any amount, from one 
penny upwards. If the amount of a cheque 
includes a half-penny, the half-penny is 
ignored by bankers. 

When a cheque is drawn in England on 
an Enghsh bank in foreign currency, the 
method usually adopted between the collect- 
ing and paying bankers is for the cheque to 
be presented for payment converted into 
sterling at the current rate of exchange. If 
the paying banker is in agreement with the 
rate the cheque is paid m sterling. If the 
customer instructs his banker to debit the 
amount for which the cheque has been drawn 
to a currency account, the paying banker, 
having paid sterling, sells the currency at 


the current rate, thereby reimbursing him- 
self for the amount paid to the collecting 
banker. If the paymg banker is not in 
agreement with the rate of exchange claimed 
by the collecting banker, he offers a draft in 
currency on his foreign correspondent, and 
this draft is usually taken by the collecting 
banker in place of the sterling originally 
claimed, and the currency account of the 
customer is debited with the amount. If 
the customer wishes to pay in sterling, the 
equivalent at the rate agreed upon between 
the collecting and paying banker is debited 
to his sterling account, but should the paying 
banker refuse to pay at the rate demanded, 
he will issue a cheque in currency on his 
foreign correspondent, debiting the sterling 
account of his customer at the selling rate 
for draits on his foreign correspondent (See 
the case of Cohn v. Boulken under Bill of 
Exchange.) 

See Section 72 (4) of Bills of Exchange 
Act, 1882, under Foreign Bill with regard 
to a bill in foreign currency drawn out of 
but payable in the United Kingdom 

The members of the British Bankers’ 
Association agreed in June, 1946, to stan- 
dardise cheque forms. As regards size, they 
must not exceed 8 inches by 4 inches and 
must not be less than 6 inches by 3 inches. 

Prior to this time, the amount was usually 
inserted in figures on the left-hand side , as 
from June, 1946, the space for the amount 
in figures will be on the right-hand side, 
immediately above the drawer’s signature. 

These innovations will go far to expedite 
the work of those concerned with the 
clearing of cheques. 

The customary form of cheque should be 
adhered to as much as possible, though 
legally any form which fulfils the require- 
ments of the Bills of Exchange Act would be 
sufficient, as, for example, where the drawer 
instead of signmg his name at the bottom 
signs it at the top, ‘‘I, John Brown, direct 
you to pay to John Jones the sum,” etc. 

The Bank of England declines to pay 
cheques unless drawn upon the forms it 
supplies. 

Some cheques have a notice u^on them 
that they are payable only if presented 
withm a certain period. Such a condition 
may possibly exclude the document from 
being considered a cheque under the Bills of 
Exchange Act. In Thairlwall v. Great 
Northern Railway Company, [1910] 2 K.B. 
509, where a dividend warrant had a con- 
dition at the bottom of it that “it will not 
be honoured after three months from date 
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of issue unless specially indorsed for pay- 
ment by the secretary,” it was argued that 
the document was not a cheque because 
of this condition. Mr. Justice Bray said: 
*'I have felt a great deal of doubt on this 
point because of this statement. But, on 
the whole, I am inclined to think that this 
document is a cheque, and is within the 
meaning of Sections 73 and 3 of the Bills 
of Exchange Act, 1882, a cheque and an 
unconditional order in writing. . . . And 
I thmk it is none the less a cheque because 
of that statement at the bottom of the 
document. I do not consider that state- 
ment makes the order conditional.” 

There are also forms of cheques, or rather 
documents, which make the payment depen- 
dent upon a certain receipt being signed. 
Conditional documents of this kind are not 
cheques as defined by the Bills of Exchange 
Act. They may, however, be crossed like 
a cheque under Section 17, Revenue Act, 
1883. See that Section under Crossed 
Cheque. (See Receipt on Cheque.) 

The form of cheque (or, more correctly, 
order for payment) m use by some Local 
Authorities is a peculiar one as, being drawn 
upon the Treasurer, it does not conform 
with the requirement of the Bills of Ex- 
change Act that it be drawn upon a banker. 
It is considered, however, that, although 
drawn upon an individual, the order is 
practically drawn upon the bank where the 
Treasurer’s account is kept, and the banker 
paying such order is entitled to the pro- 
tection which IS afforded by Section 60 of 
the Bills of Exchange Act, 1882, agamst 
forged indorsements. If such orders should 
be held not to come within the Bills of Ex- 
change Act, then the benefit of Section 60 
would not apply, and they would also be 
incapable of being vahdly crossed. 

Cheques paid to credit of a customer's 
account should be carefully examined before 
being remitted for collection, and if not m 
order should be returned to the customer, 
or, if possible, sent out to him to be reme- 
died, as, for instance, where he has omitted 
to indorse or has indorsed them wrongly. 

With rjpgard to alterations in cheques and 
fraudulent alterations, see Alterations. 

If there is a difference between the amount 
in writing and the figures on a cheque, the 
cheque may be paid according to the amount 
in writing, but it is the usual custom, and 
a prudent course, to return the cheque 
unpaid marked “amounts differ.” If the 
figures have been omitted and the amount 
only appears in writing, a banker is justified 


in paying the cheque according to the words 
though if the words have been omitted and 
the amount is given only in figures, the 
cheque should not be paid. 

A cheque payable to “John Brown only” 
or to “John Brown, not transferable,” must 
be paid to none other than John Brown 

If the payee himself presents a cheque for 
pa 3 rment and declines to indorse it, he has 
probably a legal right to do so, but see Payee. 

If the balance of a customer’s account will 
not allow of the full payment of a cheque 
which is presented, the cheque should be 
dishonoured. A cheque cannot be paid in 
part In England, a cheque presented sub- 
sequently for a smaller amount, which the 
account will stand, may be paid. In Scot- 
land, however, when a cheque is presented 
for payment and there is not a sufficient bal- 
ance to meet it, the cheque attaches such 
funds as there may be m the banker's hands 
belonging to the drawer, and subsequent 
cheques, though for a less amount than the 
balance of the account, will be returned 
unpaid. The amount attached is transferred 
by the banker to a separate account (See 
Section 53 under Drawee.) 

A cheque which has been cut, or torn, into 
two or more portions, or torn sufficiently to 
suggest cancellation, is not, as a rule, paid 
by a banker. But if a mutilated cheque 
bears a note upon it signed by a collecting 
banker, such as “accidentally tom,” it is 
customary to pay it. 

A cheque is sometimes marked or certified 
by a banker as being good for the amount 
for which it is drawn. It may be marked by 
the banker on whom it is drawn for another 
banker, as a matter of convenience for the 
purposes of clearing arrangements. Or, occa- 
sionally, it may be marked at the request of 
the drawer, or even at the request of the 
payee or holder. 

English bankers do not encourage the 
marking of cheques as between themselves 
and the public, it bemg much the preferable 
way to pay the cheque and, if necessary, 
give a draft in exchange. In America, the 
certification or acceptance of cheques is 
very common. (See Certification of 
Cheques.) 

Markmg a cheque by a banker is not 
equivalent to acceptance. If it was marked 
at the request of a payee or holder it could 
not be debited to the drawer’s account 
if, in the meantime, the drawer has died 
or has stopped payment of the cheque, 
or if a receiving order has been made or 
notice of the presentation of a bankruptcy 
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petition has been received. (See Acts of 
Bankruptcy.) (See further information 
under Certification of Cheques, Marked 
Cheque.) 

A person is liable to be charged with 
false pretence if he gives a cheque in pay- 
ment of a purchase when he has no account 
with the banker on whom the cheque is 
drawn. 

As to an overdue cheque, see Section 36, 
Bills of Exchange Act (under Negotiation 
OF Bill of Exchange), and Sections 45 and 
74 (under Presentment for Payment). 

Stamp Duty. — The duty is (since Sept. 1, 
1918) twopence, for any amount, and the 
stamp may be either adhesive or impressed. 
A cheque must be stamped even if the 
amount is less than £2. Stamps to the value 
of twopence may be used. The stamp duty 
on cheques was increased from one penny to 
twopence by the Finance Act, 1918, Section 
36. (See under Bill of Exchange.) 

If an adhesive stamp is used, it must, if 
the cheque is drawn within the United King- 
dom, be cancelled by the drawer before he 
delivers the cheque out of his hands, custody 
or power (Section 34 (1), Stamp Act, 1891). 
If it IS drawn out of the United Kingdom 
and is unstamped, every person into whose 
hands it comes in the United Kingdom 
before it is stamped shall, before he presents 
for payment, or indorses, transfers, or in any 
manner negotiates or pays the cheque, affix 
thereto a proper adhesive stamp and cancel 
the stamp so affixed. If at the time any 
cheque comes into the hands of any hona 
fide holder, there is affixed an uncancelled 
adhesive stamp, it shall be competent for 
the holder to cancel the stamp. (Section 35, 
Stamp Act, 1891, see under Bill of Ex- 
change.) (“United Kingdom” does not 
include Eire See under Ireland.) 

By Section 8 (1), of the same Act, every 
person who is required by law to cancel an 
adhesive stamp, and who neglects to do so, is 
liable to a penalty of ;^10. (See Cancella- 
tion OF Stamps.) 

By Section 38 (1), every person who 
issues, negotiates or presents for payment or 
pa 3 rs any cheque not being stamped, incurs 
a penalty of ;^10, and the person who takes 
such an unstamped cheque shall not be 
entitled to recover thereon. 

By Section 38 (2), if a cheque is pre- 
sented for payment unstamped, the banker 
may aflhx the adhesive stamp of twopence 
[since Sept. 1, 1918] and cancel it, and 
charge the duty in account against the per- 
son by whom the cheque was drawn, or 


deduct the duty from the amount of the 
cheque. Besides the drawer, no other person 
than the banker to whom an unstamped 
inland cheque is presented for pa 5 mient, has 
power to stamp it, and it has been held 
{Hohhs v. Cam, (1890), 6 T.L.R. 292) that 
when stamped by an intermediate holder 
it could not be recovered on, even by an 
innocent person who subsequently took it 
for value without notice that it had been 
improperly stamped. The provisions of this 
subsection are, by the Finance Act, 1918, 
Section 36 (2) (see under Bill of Exchange), 
extended so that a banker may affix an 
adhesive penny stamp on a cheque which is 
stamped only with a penny stamp 

Where a formal receipt is given upon a 
cheque, the receipt requires (under Section 
9 of Finance Act, 1895) an adhesive stamp of 
twopence (or two penny stamps), increased 
from Id., as from 1st Sept , 1920, if for an 
amount of £2 or upwards. This receipt 
stamp is in addition to the stamp of two- 
pence upon the cheque. A receipt on a 
cheque for salary, wages, or similar pay- 
ments IS exempt from stamp duty. (Finance 
Act, 1924, see under Receipt on Cheque.) 

If a cheque is drawn m such a form as 
“Pay John Brown on July 5” it must be 
treated as a bill and stamped with ad 
valorem duty. A post-dated cheque requires 
only the usual twopenny stamp. 

A cheque is not invalid solely by reason 
that it IS post-dated or ante-dated. 

An order to pay subscriptions or to make 
other periodical payments must be stamped, 
but the office debits arising out of such order 
do not require to be stamped, unless they 
are signed or initialed by the customer or 
recipient, but an order to a banker to pay 
subscriptions to different payees at stated 
periods is liable to a duty of twopence in re- 
spect of each such subscription, whether the 
payments fall to be made at the same date 
or not. 

An office debit arising out of an order 
from a customer to the banker to purchase 
shares, etc., and charge the cost to his 
account, does not require to be stamped. 

A cheque drawn by a customer in pay- 
ment of Government taxes or duties is not 
exempt from duty. (Exemption No. 10 
under Bill of Exchange applies only to 
the remittance of money which is already 
Government money.) 

As to cheques drawn by a building society 
see under Building Society. 

Cheques are exempt from stamp duty in 
the following cases. 

149 



CHE] 


DICTIONARY OF BANKING 


[CHE 


Cheque drawn by or on behalf of a regis- 
tered Friendly Society. Section 33 of the 
Friendly Societies Act, 1896 (59 & 60 Viet, 
c. 25), enacts that stamp duty shall not be 
chargeable upon a "draft or order or receipt 
given by or to a registered society or branch 
in respect of money payable by virtue of its 
rules or of this Act." 

Cheque drawn by the Registrar of a County 
Court upon his public account (45 & 46 Vict. 
c. 72, Section 9). 

Cheque drawn by a Trustee in Bank- 
ruptcy (4 & 5 Geo. V. c. 59, Section 148). 

Cheque drawn by a liquidator on the 
liquidation account, in a winding up by the 
court of a company registered in England, 
or in a creditors’ voluntary winding up. 
(Companies Act, 1948, Section 339.) 

Cheque drawn by any officer of the post 
office for the purpose of remittance to the 
Postmaster-General (44 & 45 Vict. c. 20, 
Section 5). 

Cheque drawn by Government Depart- 
ments. 

Cheque required to be made in pursuance 
of the Loan Societies Act (3 & 4 Vict. c. 110, 
Section 14) or of the rules of the society. 

Cheque required to be made in pursuance 
of the Trustee Savings Bank Act (26 & 27 
Vict. c. 87, Section 50). 

Cheque drawn by a banker upon another 
banker in settlement of an account between 
such bankers (see Bill of Exchange — 
Exemption 2) 

Letter written by a banker to another 
banker (both in United Kingdom) direct- 
mg the pa 3 mient of any sum of money, the 
same not being payable to bearer or to 
order, and such letter not being sent or 
delivered to the persons to whom payment 
is to be made, or to any person on his behalf 
(See Bill of Exchange — Exemption 3.) 

See also the list of exemptions in the 
Stamp Act, 1891, given in the article Bill of 
Exchange. (See Banker's Order ) 

As to cheques drawn out of the United 
Kingdom and negotiated in the United King- 
dom, see under Bill of Exchange. 

Cheques duly stamped in Eire do not 
require to be stamped a second time in 
Great Britain, nor do cheques duly stamped 
in Great Britain require to be stamped a 
second time in Eire. 

The Eire impressed stamp on cheques 
bears the letters S.E. (Saorstat Eireann) in 
monogram. 

The following minute of the Board of 
Inland Revenue was passed May, 1904 — 

"The attention of the Board of Inland 


Revenue has been drawn to the fact that 
certain instruments chargeable, as they are 
advised, under the Stamp Act, 1891, with a 
penny [since Sept. 1, 1918, twopence] duty 
as ‘Bills of Exchange payable on demand, 
or at sight, or on presentation,' are suffered 
to pass without such stamp. The Board 
have reason to believe that this practice is 
now very prevalent 

"Section 32 of the Act is as follows — 
‘For the purposes of this Act the expres- 
sion " Bill of Exchange ” includes draft, order 
cheque, and letter of credit, and any docu- 
ment or writing (except a bank note) en- 
titling or purporting to entitle any person, 
whether named therein or not, to payment 
by any other person of, or to draw upon any 
other person for any sum of money ; and the 
expression "Bill of Exchange payable on 
demand” includes — 

‘(a) An order for the payment of any 
sum of money by a Bill of Exchange 
or promissory note, or for the 
delivery of any Bill of Exchange or 
promissory note m satisfaction of 
any sum of money, or for the pay- 
ment of any sum of money out of 
any particular fund which may or 
may not be available, or upon any 
condition or contingency which 
may or may not be performed, or 
happen , and 

‘ (b) An order for the payment of any 
sum of money weekly, monthly, 
or at any other stated periods, and 
also an order for the payment by 
any person at any time after the 
date thereof of any sum of money, 
and sent or delivered by the person 
making the same to the person by 
whom the payment is to be made, 
and not to the person to whom the 
payment is to be made, or to any 
person on his behalf ’ 

"Section 38, subsection (1), imposes a fine 
of ten pounds upon every person who issues, 
indorses, transfers, negotiates, presents for 
payment, or pays any Bill of Exchange not 
being duly stamped, and it is provided that 
the person who takes or receives any such 
bill shall not be entitled to recover thereon. 

" The instruments to which the Board refer 
appear to be especially made use of by 
Education Authorities and other Municipal 
bodies in connection with payments which 
they desire to be made on their behalf by 
their Bankers or Treasurers. These instru- 
ments vary, to some extent, in form, but 
their general nature is as follows: (1) A 
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document is handed by the Authority to the 
creditor or other person who is to receive the 
money, which document informs him that 
the Treasurer of the Authority, or a certain 
named Banker, has been authorised to pay 
him a sum of money, specified on the docu- 
ment, and that payment will be made 
accordingly, by the Treasurer, or by such 
Banker, as the case may be, on presentation 
of the document. (2) Concurrently with or 
antecedently to the issue of this document a 
letter is written by the Authority or their 
Officer to the Banker or Treasurer giving a 
list of the various persons to whom pay- 
ments are to be made upon presentation of a 
document m the above form, and requesting 
the Banker or Treasurer to make such pay- 
ment accordingly. 

“The Board are advised that the last men- 
tioned document, namely, the letter of 
request to the Banker or Treasurer, comes 
within the paragraph marked (b) of Section 
32 above set forth, as being an order for the 
payment by a person (in this case the Treas- 
urer or Banker) of a sum of money, and sent 
or delivered by the person making the same 
(m this case the sender of the letter) to the 
person by whom the payment is to be made 
(namely, the Banker or Treasurer) ; and the 
Board, moreover, are advised that a penny 
[since Sept. 1, 1918, twopenny] stamp is 
necessary in respect of each payee's name 
appearing upon the letter of request, because 
the payment to be made to each of such 
persons is in respect of a separate and 
distinct transaction. 

“The Board are also advised that each 
letter handed to the payee as above men- 
tioned, whether supplemented by a letter of 
request or not, comes within the words of the 
first paragraph of Section 32, as being a 
document purporting to entitle a person to 
payment by any other person of a sum of 
money. 

“As the question of the liability of either 
of these two classes of documents has not, 
so far as the Board know, been directly the 
subject of any legal decision, it is of course 
open to Bankers and others mterested to 
test the question whether the Board’s view 
is right, by obtaining a legal decision in the 
manner pointed out by the Stamp Act. 
Until, however, the parties see fit to take 
steps to do this the Board will act upon the 
view expressed above. 

“The Board are confident that they can 
rely upon the ready assistance of Bankers, 
Local Authorities and their Officers in seeing 
that documents of this character are stamped 


in accordance with the provisions of the law. 
They feel it to be their duty, however, to 
point out that should occasion arise after 
this notice they will have no alternative but 
to institute proceedings for recovery of the 
penalties provided by Section 38 of the 
Act. 

“While deahng with the question of stamp 
duty on Bills of Exchange, the Board desire 
to mention that they have some reason to 
think that orders to Bankers for the payment 
of sums of money at stated periods (e.g. Club 
subscriptions, and instalments of the price 
of articles purchased on the hire system) 
axe frequently not stamped. The omission 
of the stamp is doubtless due to a misappre- 
hension as to the provisions of the law , but 
it IS clear that such orders fall within the 
definition in Section 32 (b) of the Stamp Act, 
and should in all cases bear stamps “ 

Where a customer draws a single cheque 
for the total of his creditors’ accounts and 
hands the cheque to the bank with a list of 
the creditors, the names of their bankers and 
the amounts of their debts, and requests 
the bank to pay over the amounts, it is 
considered by the Board of Inland Rev- 
enue that neither the list of payments to 
be made nor the individual credit or ad- 
vice slips attract stamp duty. (See Traders' 
Credits.) 

(See Agent, Alterations, Amount of 
Bill or Cheque, Answers, Ante-dated, 
Bearer, Bill of Exchange, Bills of Ex- 
change Act 1882, Cancellation of Bill 
OF Exchange, Cancelled Cheques and 
Bills, Collecting Banker, Consideration 
FOR Bill of Exchange, Countermand of 
Payment, Crossed Cheque, Date, De- 
livery OF Bill, Dishonour of Bill of 
Exchange, Drawee, Drawer, Foreign 
Bill, Forgery, HolderforValue, Holder 
IN Due Course, Holder of Bill of Ex- 
change, Inchoate Instrument, Indorse- 
ment, Indorser, Inland Bill, Lost Bill 
OF Exchange, Marked Cheque, Negotia- 
tion OF Bill of Exchange, Not Negoti- 
able Crossing, Order, Overdue Bill, Part 
Payment, Parties to Bill of Exchange, 
Payee, Paying Banker, Payment by. 
Payment of Cheque, Post-dated, Present- 
ment FOR Payment, Receipt on Cheque, 
Returned Cheque, Stale Cheque, “Time 
OF Payment of Bill, Transferor by 
Delivery, Travellers' Cheques, Uniform 
Law.) 

CHEQUE BOOK. A book of cheque 
forms, with counterfoils attached. 

The cheques are numbered consecutively 
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and the numbers continue from book to 
book. Each book is entered in the cheque 
book register, with a record of the name of 
the customer to whom it has been given. 

When a cheque is used, the counterfoil 
should be filled up 

When a new book is required, the customer 
should either obtain it personally or fill up 
and sign an apphcation form for a new book 
An application form is usually inserted m 
each cheque book, a few forms from the 
end of the book 

It is an advantage if a customer’s written 
acknowledgment can be obtained when a 
cheque book is issued to him. 

\A^en not m use, it is prudent to keep a 
cheque book locked up 

The various points which should be 
observed when drawing a cheque are given 
under Drawing a Cheque. 

In America it is called “check-book.” 
(See Cheque Book Register.) 

CHEQUE BOOK, APPLICATION FOR. In 
order to prevent a cheque book being 
obtained by anyone who is not entitled to 
it, a new book should be delivered only 
when the bank’s application form is signed 
by the customer. The following is a 
specimen form — 

"No 19 

X AND Y Bank, Limited. 


Please supply a book containing 

, uncrossed , , , . 

Stamped — cheques, payable to 

crossed 

and debit account, 
my 


Signature 

Address 

Strike out the words not required.” 


bearer 

order 


CHEQUE BOOK REGISTER. Each 
denomination of cheque book is entered in a 
separate book, or in separate parts of the 
same register. When a fresh supply of 
cheque books is received by a branch, each 
book is entered in the register by its number, 
and when a book is sold the name of the 
customer and the date are written opposite 
the entry of that cheque book in the register. 
In some banks, the person who obtains a 
new cheque book is required to sign the 
register opposite the number of the book he 
receives. 

As each cheque book is sold and marked 
off in the register, the price of it is credited 
to cheque book account, and if, on a trial, 
the cheque books on hand do not agree with 
the balance of the cheque book account, it 
will be necessary to tick off the books shown 


as sold in the register with the credits to 
cheque book account. 

Of course the balance of cheque book 
account represents merely the amount of the 
stamps and does not include the cost of 
printing the books. 

CHEQUE PAYABLE TO BANK. (See 
case under Draft ) 

CHEQUE RATE. A term used in con- 
nection with the Foreign Exchanges, signify- 
ing the price m one country at which a 
cheque, or sight draft, upon another country 
can be bought 

An alternative name for Cheque Rate is 
Sight Rate (See Course of Exchange, 
Long Rate, Short Rate ) 

CHEQUELET. The name given, popularly, 
to a form of receipt which was introduced 
by a bank in 1927 The intention was that 
customers could obtain from the bank a 
“book of receipts” containing a number of 
forms which, being available only for the 
payment of sums under £2, would not require 
to be stamped. 

A customer requiring these forms signed 
the following request — 

Bank, Limited. 

Branch 

I/We request you to allow me/us to with- 
draw from time to time from my /our account 
with you sums under £2 each against delivery 
to you of receipts addressed to you and duly 
signed by me/us and I/we authorise you to 
pay the amount of such receipts to the 
bearers thereof and to debit the same to 
my/our account. 

Dated this day of 19 

Signature 
Address 

The following is a copy of a receipt form — 

This Receipt must only be Used for Amounts 
UNDER £2. 

0048 . . 19 

Received of 

Bank, Limited 
. . Branch. 

the sum of 

at the debit of my jour account. 

£ 

When the receipt was filled in for any sum 
under £2 it might be handed to a tradesman 
or other creditor m settlement of a debt. 

The Commissioners of Inland Revenue 
expressed the opinion that the "receipt” 
was a bill of exchange within the true mtent 
and meaning of the Stamp Act, 1891, and, 
being payable on demand, or at sight, or on 
presentation, was chargeable with the duty 
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of twopence under that Act and Section 36 
of the Finance Act, 1918. 

In a special case stated by the Com- 
missioners, which raised the question whether 
these receipt forms for sums under £2 were 
subject to stamp duty, Rowlatt, J., held 
that they were. [Midland Bank, Ltd. v. 
Commissioners of Inland Revenue, (1927), 
43 T L R. 754.) In the course of his con- 
sidered judgment, Rowlatt, J., said. "The 
tax IS claimed not as if the documents had 
been cheques, or anything else which they 
are not, but because (so it is said) they 
are m themselves ‘documents entitling’ a 
person to a payment by another person — 
which is a substantive subject of tax. This 
document is referred to as a receipt. But it 
is not a receipt unless and until it is used as 
such by being given as an acknowledgment 
of payment. When the person signing it 
gives it to his creditor he is not giving a 
receipt. The words of it describe nothing 
occurring between the signatory and the 
recipient, and unless we are permitted to 
inquire what is the meaning of its existence 
in the hands of the bearer we must say that, 
as a document, it has at this stage effected 
nothing at all; it has not indeed come into 
operation. If, as I think, this inquiry cannot 
be excluded, we find that it has effected 
something, that it has come into operation 
as a delivered document and that (subject 
to one question as to the meaning of the 
word ‘entitled’) its function has been to 
entitle the recipient to payment of the sum 
mentioned in it. Mr. Goddard correctly 
pointed out that the holder of this document 
cannot sue the bank, nor, upon the docu- 
ment itself, the signatory I think, however, 
that the case of The Committee of London 
Clearing Bankers v. Commissioners of Inland 
Revenue, [1896] 1 Q.B. 542, shows clearly 
that no such right of action is necessary to 
bring a document within the phrase under 
discussion. For these reasons I think that 
my decision must be in favour of the Com- 
missioners.’’ 

CHEQUES CONTRIBUTIONS. (See Tax- 
Cheques.) 

CHIEF RENT. Freehold land in Lan- 
cashire and around Bristol is sometimes 
subject to a perpetual rent charge called 
a "chief rent.’’ The payment of the rent is 
secured to the owner of the rent charge by a 
right of re-entry. A chief rent must not be 
confused with a ground rent, where the fee 
simple rests m the party receiving the rent, 
the party paying it having merely a leasehold 
interest. With a chief rent the party paying 


it is the owner of the fee simple but is under 
a liability to pay an annual charge thereon. 
(See also Fee Farm Rent.) 

CHIROGRAPH. Literally a handwrit- 
mg. A chirograph was an old form of deed 
which was written in two parts on the same 
sheet of parchment. Between each part 
was a blank space, and right along that 
blank space the word "chirographum’’ was 
sometimes written. The two parts were 
then separated, by the parchment being cut 
with an irregular line through that word, 
and each party received one of the parts. 
Each part would, of course, contain only 
portions of the letters of the word, and 
when the two parts were brought together 
again, the fitting m of the wavy line and 
completion of the word "chirographum’’ 
proved that the one deed was the counter- 
part of the other. (See Indenture.) 

CHOSE IN ACTION. Property which a 
person has not got in his actual possession, 
but which he has a right to demand by an 
action at law. Money due upon a bill of 
exchange, book debts, insurance policies, 
legacies, and stocks and shares in a company 
are examples of a chose in action. Where the 
money or goods are in actual possession, 
they are called choses in possession. (See 
Debts — Assignment of.) 

CHOSE IN POSSESSION. (See Chose in 
Action ) 

CHURCHWARDENS. From the com- 
mencement of the Parochial Church Councils 
(Powers) Measure, 1921, there shall be trans- 
ferred to the Parochial Church Council of 
every parish "all powers, duties and liabili- 
ties of the churchwardens of such parish 
relating to the financial affairs of the Church, 
including the collection and administration 
of all moneys which may be raised for 
Church purposes and the keeping of accounts 
in relation to such affairs and moneys.’’ The 
Rules of Procedure provide that the Council 
may appoint one or more of their number 
to act as treasurer, and failing such appoint- 
ment the churchwardens, if members of the 
Council, shall act jointly as treasurers. (See 
Parochial Church Council.) 

C.I.F. The letters stand for cost, insur- 
ance, freight. When a producer abroad 
offers to supply goods to an importer in this 
country at ” £ — per ton c.i.f., London,’’ it 
means that the price quoted is to include 
the cost of bnnging the goods to London 
and of insuring them in transit. 

CIRCULAR CHEQUES. See Travellers' 
Cheques 
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CIRCULAR LETTER OF CREDIT. The 

following IS a specimen Circular Letter of 
Credit — 

Circular Letter of Credit — 

Not available after 19 

No. 

i 

Date 19 . 

Gentlemen — 

We beg to introduce to you to 

whom you will please furnish such funds as 
may require up to the aggregate 
amount of Pounds sterling against 

sight drafts on our Head Office, 
London, each draft to be plainly marked 
as drawn under this Letter of Credit No. 
and to be signed in accordance with 
specimen signature which you will find on 
our Letter of Indication of the same number 
to be produced herewith. 

We engage that such drafts shall meet with 
due honour if negotiated within 
months from this date, and request you to 
buy them at the rate at which you purchase 
demand drafts on London. 

The amount of each draft must be in- 
scribed on the back of this letter The letter 
itself must be cancelled, and attached to the 
final draft drawn. 

We are. Gentlemen, 

Your obedient servants. 

To Messieurs the Bankers 

mentioned m the Letter of Indication 
which must be produced herewith. 

N.B. — The bearer, for purposes of security, 
IS requested to carry this Letter of Credit 
apart from the Letter of Indication. 

A specimen form of a Letter of Indication 
IS given under Letter of Indication. 

On the back of the Letter of Credit 
particulars of the various payments must be 
noted, viz. — 

Date when paid ; By whom paid ; Name 
of town where paid ; Sterling amount 
expressed in words ; Amount in figures, 

A circular letter of credit is one which is 
addressed to all the correspondents of the 
issuing bank, and a direct credit is addressed 
to a specified correspondent. 

Circular Letters of Credit are issued for 
the use of persons who are travelling 
abroad. (See also Circular Cheques, Cir- 
cular Notes.) 

When a payment is to be made under a 
Letter of Credit, the signatures of the grantor 
on the Letter of Indication and Letter of 
Credit should be verified, as well as the 
signature of the person requiring the 


money, with the specimen on the Letter 
of Indication. It is necessary, as a matter 
of precaution, that the signature of the 
bearer of the letter should be written in 
the banker’s presence 

The Letter of Credit should be read 
carefully and the various points attended 
to. The total amount already paid should 
be ascertained from the indorsements, and 
care must be taken, in making a payment, 
to see that the amount expressed in the 
letter is not exceeded, also that the period 
within which the credit is available has 
not expired. 

The banker who cashes the draft which 
exhausts the amount mentioned m the 
Letter should cancel the Letter of Credit, 
and attach it to the final draft. 

A draft under the credit should bear 
the number and date of the credit, and on its 
arrival in this country must be stamped 
with a twopenny stamp A letter of credit 
granted in the United Kingdom authorising 
drafts to be drawn out of the United King- 
dom payable in the United Kingdom is 
exempt from stamp duty (See Exemption 
4 under Bill of Exchange ) A letter of 
credit for use in the Umted Kingdom must 
be stamped twopence 

When a Letter of Credit is issued, the 
amount is debited to the customer's account 
and credited to a separate account to meet 
drafts drawn by the grantee. Any unused 
part of the amount is repaid to the customer. 
When a Letter of Credit is issued the 
amount should be debited to an account in 
the General Ledger and credited to another 
account in that Ledger, and reversing entries 
made in those accounts whenever a pay- 
ment is made under the Credit, This 
enables the banker to ascertam at any 
time the total of his liability under Letters 
of Credit. (See Letter of Credit, Letter 
OF Indication.) 

CIRCULAR NOTES. Notes issued for the 
special use of travellers, and which can be 
cashed at any of the issuer’s correspondents, 
a list of which accompanies the Letter of 
Indication. The Letter of Indication gives 
the numbers of the notes, the name of the 
person to whom they have been issued, and 
a specimen of his signature. The Letter of 
Indication should be retained by the holder 
until all the notes have been cashed, when 
it is to be surrendered to the banker cashing 
the last note. For security, the Letter of 
Indication and the notes should be carried 
apart. If a note is lost, repayment may 
usually be obtained against a satisfactory 
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indemnity. If the Letter of Indication and 
the notes are lost and the finder forges the 
loser’s name and succeeds in cashing the 
notes, the loser will not be able to re- 
cover the amount from the issuing banker. 
{Rhodes v. London and County Bank (1880), 
Journal of the Institute of Bankers, Vol. I, 
p. 770.) 

Circular notes may be for amounts of, 
say, £5, ;^10, £20, or ;^50, each denomination 
being usually printed in distinctive colours. 

The following is a specimen of a circular 
note — 

London 19 . 

No. 

Circular Note for Ten Pounds. ;^10. 
Gentlemen — 

This note will be presented to you by 
whose signature you will find in 
our Letter of Indication No. to be pro- 
duced herewith. We request you to pay to 
order the value of Ten Pounds at 
the current rate of exchange against proper 
indorsement 

Your obedient servants. 

Messieurs the Bankers 

mentioned in our Letter of Indication. 

On the back of the note is printed — 

;^10. At sight pay to the order of 
Ten Pounds value received at this 

day of 19 . 

(Sign here.) 

A specimen form of a Letter of Indication 
IS given under Letter of Indication. 

When circular notes are presented for 
payment the notes and Letter of Indication 
must be carefully scrutinised to see that 
everything is in order. The indorsement 
on the notes of the person requiring the 
money should, as a matter of precaution, be 
written in the presence of the banker, and 
compared with the specimen signature on 
the Letter of Indication. 

The issuing banker will refund the amount 
of any unused notes returned to him. 

A circular note is exempt from stamp 
duty (see under Bill of Exchange, 
Exemption 4), but the form on the back 
of the note, being the same as a foreign 
bill, requires a stamp of twopence if on 
demand or at sight or not exceeding three 
days after date or sight; if otherwise, the 
usual ad valorem foreign bill stamp is 
required. Circular notes are now practically 
obsolete (1949), travellers’ cheques having 
taken their place (See Letter of Indica- 
tion, Travellers’ Cheques.) 


CIRCULATING CAPITAL. Circulating 
capital fulfils the whole of its ofl5ce m the 
production in which it is engaged, by a 
single use. John Stuart Mill says* "The 
term, which is not very appropriate, is 
derived from the circumstance that this 
portion of capital requires to be constantly 
renewed by the sale of the finished product, 
and when renewed is perpetually parted with 
m buying materials and paying wages, so 
that it does its work, not by being kept, but 
by changing hands.’’ Fixed capital, on 
the contrary, does its work by being 
kept. Circulating assets mclude stock in 
hand, trade debtors, work in progress, 
and bills receivable. (See Balance Sheet, 
Capital.) 

CIRCULATING MEDIUM. The medium 
or means by which purchases and sales are 
effected. The term is apphed to gold, silver, 
and copper corns, also to bank notes, cheques, 
bills, and other paper instruments, which 
act as substitutes for coins. The various 
articles, such as shells, salt, skms, etc., 
used in former ages, and even at present m 
certain countries, are also included under 
the term circulating medium. (See Money.) 

CLARE CONSTAT. (See Precept of 
Clare Constat.) 

CLAYTON’S CASE. This is the name 
of a case decided in 1816, and reported m 
1 Mer. 529 et seq. (sometimes quoted as 
Devaynes v. Noble), which is always referred 
to as the leading authority upon what is 
known as the "appropriation of payments." 
If a debtor owes more than one debt to his 
creditor, and pays him a sum of money 
insufficient to liquidate the whole of the 
debts, it is sometimes a matter of import- 
ance, in view of the Limitation Act, 1939, 
to know to which debts the payment is to 
be appropriated. From Clayton’s case the 
following rules are derived, mainly taken 
from the Roman Law : (1) A debtor making 
a payment has a nght to appropnate it to 
the discharge of any debt due to the creditor ; 
(2) if at the time of payment there is no 
express or implied appropriation thereof by 
the debtor, then the creditor has a right to 
make the appropriation ; (3) in the absence 
of any appropnation by either debtor or 
creditor, an appropriation is made by pre- 
sumption of law, according to the items of 
account, the first item on the debit side 
being the item discharged or reduced by 
the first item on the credit side The pnn- 
ciple of the case was thus explained (see 
p. 608 of the report) — 

"This is the case of a banking account. 
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where all the sums paid in form one blended 
fund, the parts of which have no longer any 
distmct existence Neither banker nor cus- 
tomer ever thinks of saying, ‘This draft is 
to be placed to the account of the ;^500 paid 
in on Monday, and this other to the account 
of the ^500 paid in on Tuesday.’ There is 
a fund of 1,800 to draw upon, and that is 
enough. In such a case, there is no room 
for any other appropriation than that which 
arises from the order in which the receipts 
and payments take place, and are carried 
into the account. Presumably, it is the sum 
first paid in that is first drawn out. It is 
the first item on the debit side of the account 
that is discharged, or reduced, by the first 
item on the credit side. The appropriation 
is made by the very act of setting the two 
items against each other. Upon that prin- 
ciple all accounts current are settled, and 
particularly cash accounts. When there 
has been a continuation of dealings, in what 
way can it be ascertained whether the specific 
balance due on a given day has, or has not, 
been discharged, but by examining whether 
payments to the amount of that balance 
appear by the account to have been made? 
You are not to take the account backwards, 
and strike the balance at the head, instead 
of the foot, of it. A man’s banker breaks, 
owing him, on the whole account, a balance 
of ;^1,000. It would surprise one to hear 
the customer say, 'I have been fortunate 
enough to draw out all that I paid in during 
the last four years, but there is 1,000 
which I paid in five years ago that I hold 
myself never to have drawn out ; and, 
therefore, if I can find anybody who was 
answerable for the debts of the banking 
house, such as they stood five years ago, I 
have a right to say that it is that specific 
sum which is still due to me, and not the 
£1,000 that I paid in last week.’ ” 

The Earl of Selbome, L.C , in In re 
Sherry, London and County Banking Com- 
pany V. Terry (1884), 25 Ch.D. 692, said: 
"The principle of Clayton’s case, and of the 
other cases which deal with the same sub- 
ject, is this, that where a creditor having a 
right to appropriate moneys paid to him 
generally, and not specifically appropriated 
by the person paying them, carries them 
into a particular account kept in his books, 
he prima facie appropriates them to that 
account, and the effect of that is, that the 
payments are de facto appropriated accord- 
ing to the priority in order of the entries on 
the one side and on the other of that account. 
It is, of course, absolutely necessary for the 


application of those authorities that there 
should be one unbroken account, and entries 
made in that account by the person having 
a right to appropriate the payment to that 
account ; and the way to avoid the applica- 
tion of Clayton's case, where there is no 
other principle in question, is to break the 
account and open a new and distinct account. 
When that is done, and the payment is 
entered to that new and distinct account, 
whatever other rule may govern the case, 
it certainly is not the rule of Cla 3 rton's 
case. ...” (See Broken Account.) 

In Deeley v. Lloyds Bank, Ltd. (1912), 
107 L.T. 465, Lord Shaw quoted (in con- 
nection with the above rule) the following 
with approval: "According to the law of 
England, the person paying the money has 
the primary right to say to what account 
it shall be appropriated; the creditor, if 
the debtor makes no appropriation, has the 
right to appropnate, and if neither of them 
exercises the right, then one can look on the 
matter as a matter of account and see how 
the creditor has dealt with the payment, 
m order to ascertain how he did in fact 
appropriate it , and if there is nothing 
more than this, that there is a current 
account kept by the creditor, or a particular 
account, kept by the creditor, and he 
carries the money to that particular account, 
then the Court concludes that the appro- 
priation has been made, and having been 
made, it is made once for all, and it does not 
he in the mouth of the creditor afterwards 
to seek to vary that appropriation.” (See 
Notice of Second Mortgage.) 

In Bradford Old Bank v. Sutcliffe (1918), 
34 T.L.R. 299, where there were two 
accounts, a loan account and a current 
account, it was held that the two accounts 
could not be considered as one, and that 
"payments to the credit of the current 
account are appropriated to that account 
and cannot be taken in reduction of the 
loan account.” (See Broken Account.) 

The principle of Clayton’s case does not 
apply where a person has mixed trust moneys 
with his own moneys in his account. The 
money which he first withdraws from the 
account is taken to be his own money, 
leaving the trust funds intact. {In re 
Hallefs Estate (1879), 13 Ch.D. 696.) But 
if the trust moneys of several persons have 
been paid into a customer’s account the 
position is different. Where a solicitor had 
paid into his account moneys belonging to 
various clients, it was held that the rule in 
Clayton’s case applied as between the 
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claimants to the trust moneys; that is, 
that the first trust money paid in is the first 
money drawn out. {In re Stenning, Wood 
V. Stenning, [1895] 2 Ch. 433.) The rule m 
Clayton's case is a rule of evidence and not 
of law, and if it can be shown that the in- 
tention of the parties was to avoid appro- 
priation under the rule, it will have no 
application. A clause in a bank's form of 
charge or guarantee designed to avoid the 
operation of the rule will be efficacious. 
[Westminster Bank v Cond (1940), 46 Com. 
Cas. 60.] (See Appropriation of Payments, 
Partnerships.) 

“CLEAN” ACCEPTANCE. That is a 
“general acceptance.” (See Acceptance, 
General ) 

“CLEAN” BILL. A bill of exchange 
which is unsupported by shipping documents 
or other security. (See Documentary Bill.) 

“ CLEAN ” BILL OF LADING. (See Bill 
OF Lading.) 

“ CLEAN ” CREDIT. A credit opened by a 
banker under which persons abroad may 
draw bills upon the banker, the banker 
undertaking to accept the bills if drawn in 
accordance with the conditions in the credit. 
It IS called “clean” because the bills have 
no documents attached. Such a credit is 
granted only to firms of the highest standing, 
or against securities. 

CLEAR DAYS. Section 141 (2) of the 
Companies Act, 1948, provides, inter alia, 
that a resolution shall be a special resolution 
when it has been passed by such a majority 
as is required for the passing of an extra- 
ordinary resolution and at a general meeting 
of which "not less than twenty-one days’ 
notice," specifying the intention to propose 
the resolution as a special resolution, has 
been duly given. In Re Hector Whaling Ltd. 
{The Times, 3rd December, 1935), Bennett, 
J., held that the italicised words mean 
twenty-one clear days, exclusive of the day 
of service and exclusive of the day on which 
the meeting is held. A petition for con- 
firmation of a reduction of capital, when the 
notice convening the meeting was dated 
8th May, 1935, and it convened an extra- 
ordinary general meeting for 30th May, 
1935, was accordingly adjourned to enable 
the company to call a fresh meeting, the 
special resolution not having been pro- 
perly passed. 

CLEARING AGREEMENT. (See Ex- 
change Clearing Agreement.) 

CLEARING BANKS. The members of 
the London Bankers' Clearing House. 
Representatives of each clearing bank meet 


at the Clearing House and exchange cheques 
drawn upon the members or upon the 
country correspondents of members, or other 
London banks for which they are agents. 

The members are — 

Barclays Bank, Ltd. 

Coutts & Company. 

District Bank, Ltd. 

Glyn, Mills & Company. 

Lloyds Bank, Ltd. 

Martins Bank, Ltd. 

Midland Bank Ltd. 

National Bank, Ltd. 

National Provincial Bank, Ltd. 

Westminster Bank, Ltd. 

Williams Deacon's Bank, Ltd. 

The Bank of England only clears outwards 

CLEARING HOUSE. The London 
Bankers' Clearing House was instituted, 
according to J W Gilbart, m 1775. Mem- 
bership was originally confined to the private 
banks, and the Joint Stock Banks were not 
admitted until 1855 Each member of the 
Clearing House sends, by a clerk, to the 
Clearing House the cheques held upon 
other bankers who are members, or upon 
the country correspondents of any of the 
members, or other bankers for which they 
are agents. Each clerk hands over the 
cheques he has upon the other bankers and 
receives the cheques upon the bank which 
he represents The cheques received by 
a clerk of A bank from, say, B bank are 
his “in” clearing, and the cheques given 
by him to that bank are his “out” clearing. 
At the end of the day the difference between 
the “in” and “out” clearing is the amount 
due to be paid by A to B or B to A, as the 
case may be. Each bank, however, does 
not settle separately with each other bank, 
but a form, called the summary sheet, is 
filled up, showing in two columns the 
amounts due to or owing from all the other 
members of the House. 

The difference between the two columns 
is the net balance either to be received or to 
be paid. When the balance is due to be paid, 
that is, is against a bank, the bank transfers 
the amount due from its account at the 
Bank of England to the Clearing Bankers' 
account. The transfer is effected by means 
of a white ticket similar to form No. 1. (See 
page 159.) 

If the balance is due to be received, the 
bank obtains a transfer of the amount from 
the Clearing Bankers' account to its own 
account at the Bank of England, by a green 
transfer ticket signed by the bank and an 
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The following is a specimen of the Town 
Clearing Balance Sheet, which includes the 
balance of the previous day’s General 
Clearmg 


Cheques still bear on the left-hand bottom 
corner the letters T, or M or C, which de- 
noted the particular clearing in which they 
were included before the war of 1939-1945. 


BALANCE SHEET 
TOWN CLEARING 

Westminster 

Charge Pay 


Bank 

Barclays 

Coutts 

District 

Glyn 

Lloyds 

Martins 

Midland 

National 

Nat. Provincial 

Westminster 

WiUiams 

C.H. 


General Clearing 
W/Ds General Clearing 


Town Unpaids 


Balance 


Inspector of the Clearing House. (See form 
No. 2, page 159.) 

For the names of the members of the Lon- 
don Clearing House, see Clearing Banks. 

Before the outbreak of war in 1939, there 
were three clearings Town, Metropolitan, 
and Country. On the commencement of 
war, the Clearmg House was evacuated to 
Stoke-on-Trent. The Metropolitan and 
Country Clearings and part of the Town 
Clearing were merged into a new General 
Clearing, which included also articles pre- 
viously cleared under the “Walks” system 
in London. The Town Clearing with a re- 
stricted area remained in London, but was 
used only for clearance of cheques paid in 
at Town Clearing branches drawn on Town 
Clearmg Iwranches. 

On the return of the Clearing House to 
London, the General Clearing was con- 
tmued, but the “Walks” system was re- 
introduced. 


The total amount of cheques, bills, etc., 
which passed through the Clearing House in 


1 839 was 

Mtlhons 

£954 

1868 

»> 

. £3,425 

1907 

>> 

£12,730 

1913 

if 

. £16,436 

1918 

if 

. £21,197 

1920 

It 

. £39,018 

1927 

it 

. £41,550 

1928 

ft * 

. £44,204 

1930 

If • 

. £43,558 

1936 

ft • 

. £40,616 

1937 

ft 

. £42,686 

1938 

ff 

. £39,610 

1939 

If 

£36,642 

1940 

ff 

. £40,019 

1941 

If 

. £43,011 

1942 

ft 

. £48,656 

1943 

ft 

. £57,107 

1944 

ft 

. £62,644 

1945 

ff 

. £66,944 

1946 

ft • 

. £69,011 

1947 

ff 

. £73,330 

1948 

ff 

. £82,110 

A weekly turnover 

of over one thousand 

millions was recorded for the first time in 
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Form No. i 


SETTLEMENT AT THE CLEARING 
HOUSE 

London, 19 . 

To the Cashiers of the Bank of England, 
Be pleased to TRANSFER from our 
Account the sum of and 

place it to the credit of the Account of the 
Clearing Bankers, and allow it to be drawn 
for, by any of them {with the knowledge of 
either of the inspectors, signified by his 
countersigning the Drafts). 

i 



SETTLEMENT AT THE CLEARING 
HOUSE. 

Bank of England, 19 . 

A TRANSFER for the sum of 

has this evening been made at the 
Bank, from the account of 
to the A ccount of the Clearing Bankers. 

For the Bank of England, 


£ 

This Certificate has been seen by me. 

Inspector. 


Form No. 2 


SETTLEMENT AT THE CLEARING 
HOUSE 

London, 19 

To the Cashiers of the Bank of England, 
Be pleased to CREDIT our Account the 
Sum of out of 

the money at the credit of the account of the 
Clearing Bankers. 

i 

Seen by me. 

Inspector at the Clearing House. 



SETTLEMENT AT THE CLEARING 
HOUSE 


Bank of England, 

19 • 

The account of 

has this evening been Credited with the sum 
of out of 

the money at the credit of the account of the 
Clearing Bankers. 

£ 

For the Bank of England, 


TOWN CLEARING 



Monday ' 
to 

Friday 

Saturday 


Delivery 




Morning Clearing .... 

9.0 a.m. 

9 30 a m. 

9 0 am. 

9 15 a.m. 

First Deliveries 

Fmal Deliveries 

Afternoon Clearing. 

2.30 p.m. 

3.30 p.m. 

11.15 a.m. 

12.15 p.m. 

First Deliveries 

Fmal Deliveries 

Bank of England 


Dividend Warrants 

11.30 a.m. 

10.30 a.m. 

Fmal Deliveries. (Items of £20,000 and 
over may be included in Afternoon 
Clearmg as a separate charge) 

Dockets 


1 

Returned ..... 
Unpatds 

Morning Clearing .... 

11.15 a.m. 

11.0 a.m. 

Latest Time 

2.30 p.m. 

3.20 p.m. 

11.30 a.m. 

12.10 p.m. 

Technical Irregularities. Fmal De- 
liveries 

Want of Funds. Final Dehveries 

Vnpaids 


Afternoon Clearing. 

4.0 p.m. 

12.45 p.m. 

Fmal Dehveries 

Agreement 


Morning Clearing .... 

2.30 p.m. 

1 1 .30 a.m. 


Afternoon Clearing. 

3.30 p.m. 

12.15 p.m. 


Settlement ...... 

4.0 p.m. 

12 45 p.m. 



Bankers’ Clearing House. 
29.11.46. 
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the history of the Clearing House, the 
week ended 5th January, 1927, returning 
;^1, 031, 194,000. 

General Rules 

Agreement of Morning Clearing. The total 
amount shall be agreed by each clearer 
before leaving the Clearing House. 

Final Delivery All Clerks who are in the 
Clearing House by the time appointed for 
final delivery, shall be entitled to deliver 
their articles, though they may not have 
been able to pass them to the different desks 
before the clock strikes. 

Unpaids All Returns in the Clearing 
House on the stroke of the clock, at the time 
appointed for final dehvery, must be received 
by the Clearers and credited the same day 
The Inspectors are instructed to close the 
doors and not re-open them until such 
returns have been delivered 

Returned in Error. Any Bank which has 
accepted and paid an article returned to it 
in error may require repa 3 nnent through the 
Clearing House on the following day. 

Uncrossed Returns. With regard to all 
Drafts not crossed, and all Bills not receipted, 
sent to the Clearing House as Returns, the 
Clearer holding them must fully announce the 


particulars to the Clearing House, and if 
not claimed, the draft must be handed to 
the Inspectors, but on no account can the 
Clearer be allowed to debit the Clearing 
House with the amount until an owner can 
be found. 

Answer on Returns. No Return can be 
received without an answer in writing on 
the Return why payment is refused 

Answer on Return Sufficient. It shall be 
sufficient in order that a Return shall be 
received and credited, that it have on it 
an answer, why returned, and no Clearer 
shall refuse to pass to credit any Return that 
IS so marked. 

Missing A rticles All the differences arising 
from missing articles of over ;^2,000 must be 
finally ascertained and placed to account, 
before the Clearer makes up his Balance 
Sheet. 

Drafts not to he entered at Clearing House. 
No Clearer shall be allowed to charge out 
Drafts in the Cleanng-out Book at the 
Clearing House. 

Differences Overlooked All differences of 
more than ;^50,000 that may have been 
accidentally passed over at night, shall be 
settled by a transfer at the Bank of England, 
the first thing the next morning. 


Delivery 


Dockets 


WIDs 

Late WjDs 

Totals Called 

Differences and Agree- 
ment 


"In and Out” Sheets 
and WjD Sheets 

Settlement 


9.0 a m 

(Sats 9 0am) 
10 15 a m 
(Sats 10. 0 a m.) 

10.30 a.m 
(Sats. 10.15 am) 
2 0 p.m. 


3. 0 p m 

(Sats 12. 0 noon) 


12. 0 noon 

(Tues. 9 30 a.m. 

to Sat incl.) 
(Mon 10. 0 a.m.) 

2. 0 p.m. 


10.30 a m. 
12. 0 noon 


GENERAL CLEARING 
Time Table 

House open for First Deliveries, which should be made as early 
as possible. 

Fmal Charges delivered 

Fmal Delivery. 

Every endeavour to be made to send dockets with charges. 

Dockets returned 

Saturdays’ Dockets to be returned to the Clearmg House not 
later than 9.30 a m Monday. 

Dockets returned on Saturday should be at the Clearmg House 
not later than 12 noon. 

W/Ds to be returned to Clearing House and charged back to 
Crossing Bank 

Totals to be entered on the special sheets provided. 

To be held over until 9.30 a.m. next day and charged back to 
Crossmg Bank in that day's work. 

Totals of “In and Out’’ Clearmg and W/D sheets to be called 
to Chief Inspector from Town Clearmg Balance Sheet 

Agreement of previous day’s work and adjustment of differences 

A representative from each Clearmg Bank shall attend at the 
Clearmg House. Differences to be adjusted on the “In and 
Out’’ Totals Sheet. 

Difference Memorandums to be dehvered before 2 0 p.m. for 
settlement at 9.30 a m the followmg morning 

No back-day differences to be adjusted on Saturdays except m 
special circumstances. 

To be banded to Chief Inspector on the first business day after 
exchange of Clearmg by 10.30 a.m. 

Total and W/D Sheets returned to a Bank for adjustment of 
errors to be returned to the Chief Inspector before 12.0 noon 
the same day. 

To be effected on the first business day after the exchai^e of 
Clearing, the “ In and Out ’’ totals to be entered on the Town 
Clearing Balance Sheet. 


\Mh November, 1946. 
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Marking Drafts after Close of Clearing. The into force. These two codes are given in 
latest time for marking shall be fifteen full under Solicitors’ Accounts. 
minutes after the last delivery of Returns. Where a garnishee order is served citing 

Order in the Clearing House. The Inspec- a solicitor customer as judgment debtor, 
tors are charged with the preservation of his client’s account(s) is attached {Plunkett 
order and decorum in the Clearing House, and Another v. Barclays Bank, Ltd., 
and are instructed to report to the Committee “The Times,” 14th March, 1936.) (See 
of Bankers disorderly conduct on the part also Solicitors’ Accounts; Solicitors 
of any persons, calculated, in their opinion. Act, 1933.) 

to obstruct the adjustment of the business CLIPPED MONEY. The name given to 
of the house coins from which small pieces had been 

There are provincial Clearing Houses at clipped by dishonest persons The mtroduc- 
Birmmgham, Bradford, Bristol, Hull, Leeds, tion of milling served to prevent the practice 
Leicester, Liverpool, Manchester, Newcastle, of clipping or filing the edges of coins 
Nottingham, Sheffield, and Southampton. CLOCK LOCK. A mechanical device on 
These deal solely with cheques drawn on some safes by which it is made impossible to 
banks in the respective districts. Other open them between certain hours, 
cheques received for collection by banks m CLOCK STAMP. An invention by which 
these towns are forwarded to London for the actual time of receipt or payment of 
clearance. money may be impressed upon a paymg-in 

Before the war of 1939, a system of "local slip or cheque, 
exchanges’’ was in vogue in the smaller CLOSING AN ACCOUNT. The voucher 
towns in England and Wales, whereby each closing an account is, in some banks, pasted 
bank exchanged cheques on the other local in the current account ledger at the account 
banks and adjusted the balances due by itself 

banker’s payments or through its head office Where a customer calls to withdraw his 
This practice was abandoned in most places balance, it is desirable that the cheque should 
during the 1939-1945 war and has not yet contain, after the amount, such words as 
been fully resumed. "being the balance of my account with 

CLEARING HOUSE CERTIFICATES. To interest to date.’’ 
provide currency for their own use, banks A customer wishing to transfer his account 
had recourse, in the crisis of 1914, to Clearing to another town and not being aware of the 
House Certificates They were secured by amount of interest which is due to him, 
the deposit of securities with the Clearing may send the banker a cheque filled up, e g. 

House, and served as negotiable instru- "Pay the X & Y Bank, Ltd., Leeds, the 

ments to facilitate the clearing of balances balance of my account Two hundred and 
as between the banks themselves. (See fifty pounds with interest due upon the 
Moratorium ) account to date.” 

CLERGYMEN. Clergymen may be mem- ” £ ,” leavmg the banker to supply 

bers, partners, or shareholders in an associa- the figures. 

tion or co-partnership, consisting of more When an account has to be transferred 
than six members or shareholders, carrying from one branch to another of the same bank, 

on the business of banking and other trades it is advisable (though not strictly necessary) 

and dealings for gain and profit, but it is not that a cheque should be signed 

lawful for a clergyman "to act as a director Before paying the balance of an account 
or managing partner or to carry on trade to a customer, the banker will, of course, 
or such dealing as aforesaid in person” ascertain the amount of any outstanding 
(4 Vict c. 14). cheques there may be and reserve that sum 

CLIENT ACCOUNT. Section 1 of the in the account to meet them. If a cheque 
Solicitors Act, 1933, provided that the Council is presented which has not been provided 
of the Law Society should make rules for the for in this way, the banker can return it 
opening and keeping by solicitors at banks of unpaid, marked "account closed.” 
accounts for clients’ moneys. Accordingly the When an account is closed, all unused 
Solicitors’ Accounts Rules came into force cheque forms should be returned to the 
on 1st January;, 1935. These were replaced banker. 

on 1st January, 1945, by the Solicitors’ Where a customer closes his account, the 
Accounts Rules, 1945. At the same time banker cannot compel him to take up any 
an additional set of rules, known as the bills which there may be under discount at 
Solicitors’ Trust Accounts Rules, 1945, came the time of closing. 
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In the case of an unsatisfactory account 
the banker is entitled to request the customer 
to close it. If the account is in credit the 
banker may decline to accept any further 
payments to credit. Reasonable notice must 
be given. 

In Prosperity, Limited v. Lloyds Bank, 
Ltd. (1923), 39 T.L.R. 372 the plaintiffs 
claimed a declaration that the defendants 
were not entitled to close their banking 
account without giving the plaintiffs reason- 
able notice. On 14th February the defend- 
ants informed the plaintiffs that the defend- 
ants would cease to exist as bankers to the 
plaintiffs after 14th March. McCardie, J., in 
the course of his judgment, said “that there 
was no doubt that a banker had a right to 
close at any time an account which was in 
debit, but in the case of an account which 
was in credit he must give a reasonable 
notice, which would vary according to cir- 
cumstances , and there might be special 
arrangements between the banker and the 
customer as to what notice would be required 
In the absence of any special arrangement, 
he had to consider in the present case 
whether a month’s notice was sufficient. The 
position of the defendants as bankers was 
mterwoven with the scheme of insurance 
evolved by the plaintiff company — the result 
of the arrangement originally made with the 
manager of the defendants’ local branch. . . . 
Havmg regard to the nature of the scheme, 
and the number of forms of application 
which had been sent out, he had come to 
the conclusion that a month’s notice was not 
adequate in the circumstances — it did not 
give the plaintiffs a sufficient opportunity to 
make fresh arrangements.” 

“Closing an account” is sometimes used 
with a meamng equivalent to "stopping 
an account.” A company’s account is 
"stopped” when the company is to be 
wound up voluntarily or by order of the 
Court. (See Winding Up.) An account 
may be "stopped” for various reasons. (See 
under Bankrupt Person, Death or Cus- 
tomer, Death of Partner, Debts — Assign- 
ment of. Garnishee Order, Guarantee, 
Lunacy, Notice of Second Mortgage, 
Receiver.) 

CLOSING ENTRIES. The entries by which 
the balances of subsidiary accounts are 
carried to their principal accounts at balance 
times, e.g. interest, discount, and commission 
to profit and loss account. 

CLOSING PRICES. The prices for stocks 
and shares which are quoted on a Stock 
Exchange at the close of business. 


CLUBS. (See Societies.) 

CODICIL. A supplement to a will, by 
which a testator is able to add to what is 
contained in the will or to make any altera- 
tion which he may desire. 

A codicil must be dated and signed by the 
testator and attested by two witnesses in the 
same manner as a will (See Will.) 

COGNOVIT ACTIONEM. (Latin, He has 
recognised the action ) A written acknow- 
ledgment by a debtor admitting his habihty 
in an action, and giving authority to his 
creditor to take the necessary steps to obtain 
judgment against him. A cognovit is usually 
given by a debtor m consideration of further 
time being given for payment. (See Warrant 
or Attorney ) 

COHEN COMMITTEE. The name popu- 
larly given to the Committee on Company 
Law Amendment appointed by the Pre- 
sident of the Board of Trade in 1943, under 
the chairmanship of Mr Justice Cohen, to 
consider and report on the major amend- 
ments desirable in the Companies Act, 1929 
The Committee’s report was published in 
June, 1945, and its recommendations em- 
bodied in the Companies Bill introduced 
into the House of Commons m 1946. This 
duly became law, as the Companies Act, 
1947, the greater part of which was re- 
pealed, as was also the whole of the 1929 
Act, and both were re-enacted by the con- 
sohdating Companies Act, 1948. 

COINAGE, COINS. Many substances have 
been used in different countries as money, but 
a metal of some kmd has been found to be the 
most suitable in all respects, and of all metals 
gold and silver have been selected as the best 
fitted to act as a coinage. The properties 
which should be possessed by the material of 
which coins are made are enumerated by 
Professor W. S Jevons in the order of their 
importance: (1) Utility and value, (2) porta- 
bility , (3) indestructibihty ; (4) homogeneity 
(that is, all parts of the same quality) ; (5) 
divisibihty, (6) stability of value, (7) cog- 
nisability (that is, easily recognised). 

The early records of the use of metal as 
money show that the metal was weighed 
The mconvenience, however, of having to 
use scales and weights on every occasion 
when the metal was to be exchanged, led to 
the invention of coins. The metal, or bul- 
lion, was divided into small pieces, each 
portion or coin being of a certain weight. 
In the course of time a public stamp was 
placed upon each com, so that anyone might 
recognise it as having a definite weight, and 
know that the metal so stamped was also of 
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a certain quality. The standard coinage of 
Great Britain was gold sovereigns and half- 
sovereigns. Since 1914, however, they have 
ceased to circulate and cannot be obtained 
in exchange for gold bullion at the Mint 
or Bank of England. 

The token coinage {q.v.) of Great Britain 
was silver and bronze, but by the Coinage 
Act, 1946, cupro-nickel coins were sub- 
stituted for the silver coinage, consisting of 
three-quarter copper and one-quarter nickel 
The silver coinage originally consisted of 
f ^ and alloy. After the first German war 
the high price of silver resulted in the silver 
content being reduced to one-half. After 
1945, however, the world shortage of silver 
and its high price, coupled with the liability 
to repay the United States 88,000,000 ounces 
borrowed during the war on lease-lend, 
forced the Government to withdraw the 
silver coinage and substitute cupro-nickel 
coins. Gold coins issued from the Australian 
mints at Sydney, Melbourne, and Perth 
are legal tender. The coins which were 
issued from the Mint m London are shown 
below, being the first Schedule to the 
Coinage Act, 1870, allowing for the cor- 
rections made by the Act of 1891, as to 
the remedy allowance, and showing the 
alterations made by the Coinage Act, 1920, 
as to the fineness. 

In March, 1937, was authorized the issue 
of a duodecagonal threepenny piece com- 
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posed of copper, nickel, and zinc, and 
weighing 105 grains. 

The weight and fineness of the coins 
mentioned in this Schedule are (subject to 
the above-mentioned alterations) according 
to what IS provided by the Act fifty-six 
George the Third, chapter sixty-eight, that 
the gold com of the United Kingdom of Great 
Britain and Ireland should hold such weight 
and fineness as were prescribed in the then 
existing Mint indenture ; that is to say, that 
there should be nine hundred and thirty-four 
sovereigns and one ten-shilling piece con- 
tained in twenty pounds weight troy of 
standard gold, of the fineness at the trial of 
the same of twenty-two carats of fine gold 
and two carats of alloy in the pound weight 
troy; and further, as regards silver com, 
that there should be sixty-six shillings in 
every pound troy of standard silver of the 
fineness of eleven ounces two pennyweights 
of fine silver and eighteen pennyweights of 
alloy in every pound weight troy. 

By the Gold Standard Act, 1925, the Bank 
of England was put under obligation to sell 
gold bullion, in amount not less than 400 fine 
ounces, in exchange for legal tender at the 
fixed price of £6 17s lOJd. per standard 
ounce. Subsection (2) of Section 1 of the 
Gold Standard Act, 1925, was suspended on 
21st September, 1931, and the Bank relieved 
of this obligation. (See Gold Standard 
Act, 1925 ) 
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First Schedule to the Coinage Act 


Denomination of Com 

Standard Weight 

Least Current Weight. 

Impenal 

Weight. 

Grams. 

Metnc 

Weight 

Grams. 

Imperial 

Weight 

Grams. 

Metric 

Weight, 

Grams. 

Gold— 






Five Pound 

616-37239 

39 94028 

612-50000 

39-68935 


Two Pound 

246-54895 

15-97611 

245-00000 

15-87574 

► 

Sovereign 

123-27447 

7-98805 

122-50000 

7 93787 


Half-sovereign 

61-63723 

3 99402 

61-12500 



Silver — 






Crown 

436-36363 

28 27590 




Half-crown . 

218 18181 

14-13795 




Florin 

174-54545 

11-31036 




Shilling 

87-27272 

5-65518 




Sixpence 

43-63636 

2-82759 



► 

Groat or Fourpence 

29 09090 

1-88506 




Threepence 

21-81818 

1-41379 




Twopence . 

14-54545 

-94253 




Penny 

7-27272 

-47126 


J 


Bronze — 






Penny 

145-83333 

9-44984 



1 

Halfpenny . 

87-50000 

5-66990 


1 


Farthing 

43-75000 

2-83495 


J 

I 


Standard Fineness 


Eleven-twelfths 
fine gold, one- 
twelfth alloy; 
or millesimal 
fineness 916-6 

Thirty-seven- 
fortieths fine 
silver, three- 
fortieths alloy ; 
or millesimal 
fineness 925 
Altered by 1920 
Act to : — one- 
half fine silver, 
one-half alloy; 
or millesimal 
fineness 500 
Mixed metal, 
copper, tin, 
and zmc. 


Remedy Allowance 

Weight per piece. 

Mil- 



lesimal 

Imperial 

Metric 

Fme- 

Grams 

Grams. 

ness. 

/l-oo 

-06479 \ 


1 

-40 


/ 

o 


-20 


( 


1 -15 



,2 000 

-1296 ^ 



1-264 

-0788 


4 


-997 



Alter- 


-578 



ed by 


-346 


► 

1920 


-262 

-0170 


Act 


-212 

miKfM 


to : — 


-144 



5 


-087 

HB 




r2-91666 

-18899'! 



1-75000 

-11339}. 

none 

\ 

-8750 

-05669J 
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Gold and silver m a pure state are too soft 
to be used for the purpose of coins, and they 
were, therefore, mixed with another metal, 
called an alloy, in order to harden them. 
Fine gold is the term used for gold which is 
absolutely pure Standard gold is pure gold 
mingled with alloy according to the legal 
standard. The column, m the above Schedule 
headed “standard fineness,” shows the pro- 
portion of alloy in the gold and silver coins. 
The “standard weight” is also shown and 
the “least current weight” of gold coins. 
When a gold com has been in circulation for 
some time, it becomes worn and consequently 
reduced in weight When the weight of a 
coin falls below the “least current weight,” 
it ceases to be legal tender, but that fact 
does not prevent light gold coins from pass- 
ing freely m circulation, as people do not, as 
a rule, pay much attention to the weight 
of a com so long as the government 
stamp IS not entirely worn off. The last 
columns in the Schedule show the “remedy 
allowance,” that is, a remedy (or varia- 
tion from the standard weight and fine- 
ness specified in the Schedule) which is 
allowed, not exceeding the amount specified 
in that Schedule. The allowance is neces- 
sa^ because of the difficulty in making 
coins absolutely according to the standard 
weights and fineness. 

Pre-Victonan gold coins are not now 
current. Silver coins coined before 1816 
and copper coins before 1861, are not now 
legal tender. 

The obverse side of a com is that which 
bears the head or more important device; 
the reverse is the other side. 

The milling is introduced on the edges of 
coins in order to make it more difficult for 
fraudulent persons to clip the coins. 

A process used by mints to decipher a 
worn silver coin is to dip the com in a solution 
of nitric acid, T25 density, and to rinse it 
in distilled water. 

COLLATERAL SECURITY. This term is 
used in three senses; in the Stamp Act, 
1891, it means additional as opposed to 
primary security (see Collateral Stamp- 
ing) ; occasionally it is used colloquially to 
signify impersonal security (such as stocks 
and shares) as opposed to personal security 
(such as a guarantee) ; more usually it is 
used to describe security lodged by a third 
party. Collateral security, in this latter 
sense, has the advantage over security lodged 
by the borrower, that in the case of the 
latter’s failure its value does not have to be 
deducted for proof purposes, but a claim 
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can be made against the debtor's estate 
for the whole sum due and recourse made 
on the collateral security for the deficiency. 
Any realisation from collateral secunty 
should be credited to a supense account 
pending receipt of a final dividend from the 
debtor’s estate. Security deposited by a 
partner in his own right to secure his firm’s 
advance can be regarded as collateral. 

Collateral or third party security may be 
charged direct on a special form, with or 
without a limit as to its availability, or a guar- 
antee may be taken from the third party who 
will charge his security directly m support 
of the guarantee. On notice of the death 
of the depositor of collateral security, the 
principal debtor's account must be broken 
unless the security has been charged in 
support of the deceased’s guarantee, when 
action will depend on the terms of the 
guarantee. 

COLLATERAL STAMPING. This method 
particularly applies to instruments ex- 
pressly drawn to cover all sums due or to 
become due The word ‘ ‘ collateral ’ ’ is loosely 
used m relation to securities, but it has the 
specific meaning of “secondary” (as opposed 
to primary), “auxiliary” or “additional” m 
relation to stamping. 

Where two or more mortgages are taken 
as security at the same time, one of them, 
or where a further mortgage is taken in 
addition to one already held, the earliest 
dated document, must be treated as the 
primary secunty and stamped to cover the 
highest amount of the total advance at the 
rate of 5s. per cent, and the remaining 
or subsequent mortgages must be treated 
as collateral or secondary securities and 
stamped at the rate of Is, per cent on the 
highest amount of the total advance, with a 
maximum duty of 10s. on each form so 
stamped. In addition to the impressed red 
duty stamp, a blue “duty paid” stamp 
is impressed denotmg the duty paid on the 
primary security. 

Likewise, where a mortgage deed is already 
held and additional secunty is lodged and a 
charge taken thereover, the original mort- 
gage must be stamped additionally to cover 
the increased amount of the total advance 
at the rate of 5s. per cent, and the new 
mortgage form must be stamped collaterally 
at the rate of Is. per cent on the total 
amount of the advance, with a maximum 
duty of 10s. An example will make this clear. 

Deeds valued at ;£1,500 are lodged to 
secure a total indebtedness of 1,000, and a 
mortgage under seal is taken to secure the 
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advance. The mortgage form is stamped 
for £l 10s. (i.e, at the rate of 5s. per cent 
on the total advance, not on the value of 
the security). Later, the borrower desires 
to increase his debt to /1, 800 and lodges 
further deeds valued at ^800 as additional 
security, signing a legal mortgage over the 
second parcel of deeds. The original mort- 
gage will be regarded as the primary security 
and will be additionally stamped to cover 
the increased advance of 1,800, i.e. further 
stamp duty of £2 (5s. per cent on /800) 
will be impressed on the mortgage form, the 
necessary certificate that 30 days have not 
elapsed since the origmal amount of 1,000 
has been exceeded being furnished at the 
time of stamping. The new mortgage form 
will be stamped lOs , the maximum duty 
attracted at Is. per cent on the increased 
advance of 1,800, and will be branded 
m addition with a blue duty-paid stamp of 
£A 10s. denoting the total for which the 
primary security is stamped. Both the 
forms must be presented for stamping at the 
same time. 

Where the primary security is withdrawn, 
the first collateral security in point of 
date becomes the primary security and 
the duty-paid stamp thereon denotes the 
effective amount for which the security is 
available. 

Equitable mortgages (under hand) taken 
collaterally require stamping at 2s per cent 
as in the case of the primary security. 

In cases where a further limited form of 
charge has been taken to obtain additional 
cover when the origmal mortgage was 
limited, the new form should be stamped 
with primary duty as 5s. per cent to cover 
the amount of its limit. The amount of the 
cover available will be represented by the 
total stamping on the two forms Alterna- 
tively, if the new form is unlimited, it should 
be stamped with primary duty at 5s. per 
cent in respect of the additional cover 
required and should be denoted under Sect. 
87 (3) of the Stamp Act with the amount of 
stamping on the earlier document , collateral 
duty is not payable. These are the only 
cases where more than one primary document 
may be held to secure the same advance. 

Where the origmal mortgage is unlimited 
but collateral mortgages contain a limit, the 
duty payable on the latter will be Is. per 
cent on the amount of the limit (with a 
maximum of 10s.), but they may bear 
denoting stamps to the full extent of the 
primary stamping. 

COLLECTING BANKER. A banker must 


act with due care and diligence in presenting 
for payment cheques paid in for collection, 
and neglect to use the customary and recog- 
nised channels may involve him in loss. 
Where a cheque payable alternatively in 
London or Norwich was passed through the 
Country Clearing, and the customer's cheque 
drawn in reliance of its clearance in London, 
was dishonoured, evidence was called show- 
ing that it was banking custom to pass 
cheques so marked through the Town 
Clearing and damages were awarded to the 
customer accordingly. {Forman v. Bank of 
England, (1902), 18 T.L R. 339.) 

The collecting banker must give his cus- 
tomer due notice of any cheques paid in for 
collection returned unpaid and cannot debit 
his customer with such cheques if notice is 
not duly given Notice of dishonour should be 
given notwithstanding that the banker con- 
firms any irregularity and re-presents the 
cheque without returning it to the customer 

A banker collecting a cheque drawn on 
another bank or branch may be a holder for 
value or an agent for collection according 
as he IS collecting the cheque for himself 
or for his customer. He is a holder for value 
where he exchanges or cashes the cheque 
forthwith for his customer, where he receives 
the cheque in specific settlement of an 
account, and where he expressly or im- 
pliedly allows his customer to draw against 
the cheque before clearance. 

In A. L. Underwood, Ltd, v. Barclays 
Bank, Ltd., [1924] K.B. 775, Scrutton, 
L J., in the course of his judgment said: 
"The cases where an agent for collection 
becomes a holder for value must turn on an 
express or implied agreement between bank 
and customer that the latter may draw 
against the cheques before they are cleared. 
Though the cheques were in fact credited 
to the customer’s account before they were 
cleared, the customer was not informed of 
this, and I can see nothing to prevent the 
bank from declining to honour the cheque if 
the pa)mient in, against which it was drawn, 
had not been cleaxed," Atkin, L.J., said: 
"The mere fact that the bank in their books 
enter the value of the cheques on the credit 
side of the account on the day on which they 
receive the cheques for collection does not, 
without more, constitute the bank a holder 
for value. To constitute value, there must 
be, in such a case, a contract between banker 
and customer, express or implied, that the 
bank will, before receipt of the proceeds, 
honour cheques of the customer drawn 
against the cheques." 
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Contrariwise, the placing of a crossed 
cheque to the credit of a customer's account 
before clearance does not deprive a banker 
of his function as collecting agent, by virtue 
of the Bills of Exchange (Crossed Cheques) 
Act, 1906 {q.v.). 

The position of a collecting banker when 
he collects a cheque for a customer or for a 
stranger, either with a forged indorsement 
or a defective title, and when he cashes a 
cheque for a customer or a stranger under the 
same conditions, is indicated below. 

A banker should not collect a crossed 
cheque for a stranger, as he will be liable to 
the true owner if the stranger had no title 
to the cheque. In collecting a crossed 
cheque for a customer, to gain the protection 
of Section 82 of the Bills of Exchange Act, 
1882, the banker must act in good faith and 
without negligence, and the protection is 
only as against the true owner. (See 
Crossed Cheque, where reference is also 
made to the Act of 1906, which extends 
Section 82 of the Bills of Exchange Act.) 
As to what constitutes a person a customer, 
see Customer. 

See the case of Hampstead Guardians v. 
Barclays Bank, Ltd., under Current 
Account, where it was held that a flaw in 
the chain of identiflcation of the customer 
ought to have put the bank on inquiry. 

In Lloyds Bank, Ltd. v. Savory & Co., 
the House of Lords by a majority of 3 to 2, 
afflrmed the decision of the Court of Appeal 
(reversing the decision of the Lower Court) 
that it is negligence not to inquire as to 
the nature of a customer’s employment 


and the name of his employer, if any. Like- 
wise, the same inquiries are necessary 
where the account of a wife of an employee 
is involved. 

The particular facts concerned two clerks 
employed by a firm of stockbrokers who 
stole the firm’s cheques payable to third 
parties or bearer. In the one case the cheques 
were paid into the clerk’s own account; in 
the other case they were paid into his wife’s 
account. In the first case the bank knew 
that its customer was a stockbroker’s clerk 
but did not know who were his employers, 
rel 5 nng on the introduction of another clerk, 
well known locally. In the second case, the 
wife of the clerk was introduced by her 
landlady. The case was complicated by the 
use of the branch credit system, the bulk of 
the cheques having been paid in at City 
OflSces for the credit of the respective ac- 
counts at country branches. 

In the House of Lords the ceise was dealt 
with on the Imes that the cheques were paid 
in at the branches where the accounts were 
conducted, on the grounds that the branch 
credit system was of the bank’s own devis- 
ing, and that if adequate safeguards were 
not taken to prevent this system being used 
in fraud of the true owners of cheques, 
banks must suffer any loss arising. 

As a result of this decision, it is now the 
practice of banks to make inquiries as to 
a new customer’s employer, if any, and in 
the case of women customers, as to their 
husband’s emplojunent and employer, if any. 

Systems have also been devised whereby 
cheques payable to third parties tendered 



Collected 

Cashed 


For Customer. 

For Stranger. 

For Customer. 

For Stranger. 


Forged 

Indorsement. 

Stolen, 
Indorsement 
Genume or 
Bearer 
Cheque 

Forged 

Indorsement. 

Stolen, 
Indorsement 
Genuine or 
Bearer 
Cheque. 

Forged 

Indorsement 

Stolen, 
Indorsement 
Genuine or 
Bearer 
Cheque. 

Forged 

Indorsement 

Stolen, 
Indorsement 
Genuine or 
Bearer 
Cheque. 

Uncrossed 
cheque on 
another bank 

Liable to 
true owner. 

Liable to 
true owner. 

Liable to 
true owner. 

Liable to 
true owner 

Liable to 
true owner. 

Not liable to 
true owner, 
as banker is 
a holder m 
due course 

Liable to 
true owner 

Not hable to 
true owner, 
as banker is 
a holder in 
due course. 

Crossed cheque 
on another 
bank. 

Not liable to 
true owner. 
Protected by 
Section 82 . 

Not liable to 
true owner. 
Protected by 
Section 82 . 

Ditto. 

Ditto. 

Ditto. 

Ditto 

Ditto. 

Ditto. 

Crossed cheque 
^*not negoti- 
able” on an- 
other bank. 

Dkto. 

j 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Liable to 
true owner. 

Ditto. 

Liable to 
true owner. 
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for collection under the branch credit system 
are remitted to the branch where the account 
IS kept, and not sent forward for collection 
forthwith if the circumstances of the trans- 
action are in any way doubtful. 

A collecting banker should see that the 
indorsements of all order cheques received 
for collection are correct. In Bavins Junr. 
and Stms v. London and South Western 
Bank, [1900] 1 Q.B. 270, the Court of 
Appeal held that the collecting bankers were 
guilty of negligence in failing to observe 
that an indorsement did not agree with the 
name of the payee. 

In a judgment of the Privy Council in 
Commissioners of TaxaUon v. English, 
Scottish, and Australian Bank, Ltd (1920), 
36 T.L.R. 305, Lord Dunedin said “the 
test of negligence is whether the transaction 
of paying in any given cheque, coupled with 
the circumstances antecedent and present, 
was so out of the ordinary course that it 
ought to have aroused doubts in the bankers’ 
minds and caused them to make inquiry.” 
(See further remarks in this case under 
Customer.) 

A banker should not collect for the credit 
of an agent’s private account cheques 
payable to his principal, unless authorised 
in writing by the principal 

Where a cheque is payable to “A B per 
X,” “X IS not authorised to receive the 
money as his own, or to deal with it except 
for his principals.” (See the case Shngsby 
and others v. The District Bank, Ltd., under 
Indorsement.) 

It has been held to be negligence to take 
a cheque payable to a partnership for the 
credit of the private account of one of the 
partners without inquiring from the other 
partners whether he is entitled to deal with 
it as owner. {Bevanv. National Bank (1906), 
23 T.L.R. 65.) 

In Souchette, Ltd. v. London County 
Westminster Parr’s Bank, Ltd. (1920), 
36 T.L.R. 195, where cheques payable to a 
third party “or bearer” were credited to 
the account of T. Matthews, one of the 
directors who had drawn the cheques on 
behalf of the company, it was held that 
the collecting banker was not negligent in 
collecting those cheques as the banker was 
entitled to suppose that the directors who 
drew these cheques drew them to “bearer” 
for convenience in order that they might 
be dealt with by the bearer for the benefit 
of the company. But where the cheques 
were payable to a third party “or order,” 
and they were credited to the account of 


T. Matthews, who had forged the indorse- 
ments, it was held that the bank was 
negligent. (Other points in this case are 
referred to under Alterations, Conver- 
sion.) 

(See the case of A. Stewart <S< Son of 
Dundee, Ltd. v. Westminster Bank, under 
Agent.) 

It IS contrary to ordinary business pro- 
cedure for a hmited company to pay a debt 
due to an ofiicial by means of a cheque 
payable to itself. 

In Hannan’s Lake View Central, Ltd. v. 
Armstrong Co. (1900), 16 T.L.R. 236, the 
secretary of the plaintifi company indorsed 
a crossed cheque, payable to the company, 
and paid it mto his private account. It was 
held that the bank had not acted “without 
negligence,” seeing that they knew the com- 
pany had an account at another bank and 
that it was appzirent that the secretary was 
using for himself a valuable document which 
was, upon its face, the property of his 
employers. 

In A. L. Underwood, Ltd., v. Bank of 
Liverpool and Martins, Limited (1924), 40 
T.L.R 302, the sole director and practi- 
cally the sole shareholder of the company 
indorsed for the company cheques payable to 
the company and paid them into his private 
account. In the action brought by the com- 
pany against the bank for conversion of the 
cheques, the bank claimed the protection 
of Section 82 of the Bills of Exchange Act 
on the ground that they collected the cheques 
in good faith and without negligence, and 
they relied on the ostensible authority of the 
sole director to deal with the cheques in 
that way. Bankes, L.J., in the course of 
his judgment said that the cheques were 
plainly on the face of them the property of 
the company. Held that there was not only 
negligence on the part of the bank, but such 
an absence of ordinary inquiry as to dis- 
entitle the bank from relying on a defence 
founded on the ostensible authority of the 
director. “I feel satisfied that the obvious 
inquiry whether the company had not got 
its own banking account would have put a 
stop to the fraudulent 83 r 8 tem adopted by 
the director, and I do not think that it lies 
in the mouth of the bank to say that an 
inquiry would have been useless.” 

In London (S' Montrose Shipbuilding and 
Repairing Co., Ltd. v. Barclays Bank, Ltd. 
(1925), 31 Com. Cas. 67, a crossed cheque 
payable to a limited company was colle(^ed 
for the credit of another limited company, 
the cheque having been indorsed over to the 

167 


xa— (B.X335) 



COL] 


DICTIONARY OF BANKING 


[COM 


latter company by the former company. 
The plaintiffs brought the action for dam- 
ages for conversion of the cheque. 

Mackinnon, J., in the course of his judg- 
ment for the defendants, said : "If there is 
in the appearance and details of the cheque, 
the nature of the persons dealing with it, 
and the circumstances under which it is 
presented for pa 5 nnent and collection, any- 
thing unusual or suspicious, and suggesting 
the necessity of inquiry for the protection 
of the apparent payee, then it will be the 
banker’s duty to make those inquiries." 

It was held, however, that, upon the form of 
this cheque, and the personality of the people 
who indorsed it, and who, as indorsees, 
collected it through the defendant bank, 
there was nothing unusually suspicious or 
out of the ordinary practice of bankers 
which called upon the bank to make any 
inquiry of the payee to see whether the 
matter was in order. 

In the Court of Appeal this decision was 
reversed however, possibly on the grounds 
that the cheque had been indorsed generally 
by one director and then specially by another 
to a company with which the first director 
was intimately associated. Mr Rayner God- 
dard, K.C (now Lord Chief J ustice Goddard) 
advised m this connection [Journal of the 
Institute of Bankers, Vol. 53, page 76) "as 
the cases stand at present, the only prudent 
course is for bankers to refuse to accept 
without inquiry or special instructions, 
cheques made payable to companies foi 
accounts other than those of the payee. Of 
course, the bank may have knowledge of 
special arrangements or circumstances which 
render inquiry on their part unnecessary." 

"If banks for fear of offending their 
customers will not make inquiries into 
unusual circumstances, they must take, 
with the benefit of not annoying their 
customer, the nsk of liability because they 
do not inquire." (Scrutton, L. J., in the 
Underwood case.) 

Where a cheque is paid into an account 
at the same branch on which the cheque is 
drawn, the protection of Section 60 is not 
available to the banker to the exclusion of 
Section 82. The bank cannot be treated 
merely as a paying bank. It is also a col- 
lecting bank protected or not by Section 82 
according to whether negligence is present 
or not. See Worshipful Company of Car- 
penters of the City of London v. British 
Mutual Banking Co. Ltd., [1937] 3 All £.R. 
811, where an employee in fraud of the 
company paid into his account cheques 
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drawn by the company on the same office 
payable to third parties. On appeal it was 
held that the bank in collecting the cheques 
was liable for conversion, bemg without the 
protection of Section 82 on the ground of 
negligence. 

To escape liability for conversion it must 
show that it is within both Sections 60 (or 
80) and 82 of the Bills of Exchange Act, 
1882. 

Where there has been a series of fraudulent 
dealings with cheques, undetected by the 
true owner, it is no defence to say that the 
bank was "lulled to sleep.” " Neglect of duty 
does not cease by repetition to be neglect 
of duty.” [Bank of Montreal v. Dominion 
Gresham Guarantee & Casualty Co., [1930] 
A.C. 659.) 

Cheques are often crossed "account 
payee” or "account John Jones." Such 
words are not provided for in the Bills of 
Exchange Act, 1882, but a collecting banker 
would, no doubt, be considered neghgent if 
he placed a cheque so crossed to any account 
other than that indicated in the crossing. 
(See Account Payee.) It is desirable that 
all order cheques paid to credit should be 
indorsed by customers 

In the case of a cheque payable on con- 
dition of a receipt being signed, it should be 
collected only for the payee, as the docu- 
ment is not considered to be transferable. 
(See Receipt on Cheque.) 

See the case of Morison v. London County 
6- Westminster Bank under Per Pro. (See 
Holder for Value.) 

COMBINING ACCOUNTS. (See Set-off.) 

COMMANDITE PARTNERSHIP. COM- 
MANDITE, SOCI£t£ EN. In France a form 
of partnership where some of the partners 
merely supply part of the capital, and do not 
take any part in the management of the 
business. Such partners are called com- 
manditaires and are liable for losses only to 
the extent of the sums which they have 
contributed. 

For the English equivalent, see Limited 

!£^ARTN£RSHIP 

COMMISSION ON CURRENT ACCOUNTS. 

Where the work involved on a current 
account is not compensated for by the 
maintenance of an adequate credit balance, 
a commission charge is made. The basis of 
such charge varies: m the North of Eng- 
land, for example, it is customary to base 
the charge on the turnover (i.e. the total of 
cheques debited to the account), the rate 
varying from J per cent to ^ per cent on 
such turnover. Elsewhere it is customary 
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to make a commission charge based on the 
number of cheques drawn as expressed in 
the number of ledger pages or sheets used. 
The sundry services rendered to a current 
account holder, such as the payment of 
standing orders, the collection of credit 
information, etc., will also be included in 
any commission charge. 

Whilst a banker usually enters into a 
bargain with his customer as to the con- 
ditions under which a current account will 
be kept, he could probably sustain a 
reasonable commission charge against his 
customer, although the latter had not 
expressly agreed to the charging thereof. 
“Apart from agreement to the contrary, 
either express or implied from the previous 
course of business, a banker has a right to a 
fair and adequate recompense for the ser- 
vices which he renders to his customer” 
(Heber Hart) 

On the other hand, m the Westminster 
County Court on 4th December, 1936, the 
judge held that the fact that a bank had 
given notice to its customer that a suitable 
charge would be made unless a remunerative 
current account balance were kept did not 
entitle it to charge merely because in their 
opinion the balance was not sufficient Due 
notice ought to have been given of the 
intention to charge. 

(See also Charges.) 

COMMISSIONS TO UNDERWRITERS. 

(See Underwriting.) 

COMMITTEE, LUNACY. Where a per- 
son IS found by inquisition — ^that is, by a 
legal inquiry — to be insane and incapable of 
managing his affairs, the person who is 
appointed to look after his interests is called 
a “committee.” This is a rare method. 
Where the committee consists of several 
persons, they should all join in signing 
cheques. (See Lunacy.) 

COMMITTEE OF INSPECTION. The per- 
sons appomted by the creditors to superm- 
tend the admmistration of a bankrupt’s 
property by the trustee. (See Trustee in 
Bankruptcy.) 

The provisions of the Bankruptcy Act, 
1914, are as follows — 

“Section 20. (1) The creditors qualified 
to vote may, at their first or any 
subsequent meeting, by resolution 
appoint a committee of inspection 
for the purpose of superintending 
the administration of the bank- 
rupt’s property by the trustee. 

“ (2) The committee of inspection shall 
consist of not more than five nor 


less than three persons. Such a per- 
son may be a creditor or the holder 
of a general proxy or general power 
of attorney from a creditor, but he 
cannot act until the creditor has 
proved his debt and the proof has 
been admitted; or he may be a 
person to whom a creditor intends 
to give a general proxy or general 
power of attorney, but he cannot 
act until he holds such proxy or 
power, and until the creditor has 
proved his debt and the proof has 
been admitted (s.s. (2)). 

“ (3) The committee of inspection shall 
meet at such times as they shall from 
time to time appoint, and, failing 
such appointment, at least once a 
month ; and the trustee or any mem- 
ber of the committee may also call 
a meeting of the committee as and 
when he thinks necessary. 

“(4) The committee may act by a 
majority of their members present 
at a meeting, but shall not act 
unless a majority of the committee 
are present at the meeting. 

“ (5) Any member of the committee may 
resign his office by notice in writing 
signed by him, and delivered to the 
trustee. 

“(6) If a member of the committee be- 
comes bankrupt, or compounds or 
arranges with his creditors, or is 
absent from five consecutive meet- 
ings of the committee, his office 
shall thereupon become vacant. 

“ (7) Any member of the committee may be 
removed by an ordinary resolution 
at any meeting of creditors of which 
seven days’ notice has been given 
stating the object of the meeting. 

“ (8) On a vacancy occurring in the office 
of a member of the committee, the 
trustee shall forthwith summon a 
meeting of creditors for the purpose 
of filling the vacancy, and the meet- 
ing may by resolution appoint 
another creditor or other person 
ehgible as above to fill the vacancy. 

“ (9) The contmuing members of the com- 
mittee, provided there be not less 
than two such continuing mem- 
bers, may act notwithstanding any 
vacancy in their body ; and, where 
the number of members of the com- 
mittee of inspection is for the time 
being less than five, the creditors 
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may increase that number so that 
it does not exceed five. 

" (10) If there be no committee of inspec- 
tion, any act or thing or any direc- 
tion or permission by this Act 
authorised or required to be done or 
given by the committee may be 
done or given by the Board of 
Trade on the application of the 
trustee.” 

The Board of Trade may, on application 
by the committee of inspection, authorise the 
trustee to have an account with a local bank. 
(See under Trustee in Bankruptcy ) 

In connection with the winding up of a 
company, a committee may be appointed to 
supervise the liquidation. It shall consist 
of creditors and contributories of the com- 
pany in such proportions as may be agreed 
on by the meetings of creditors and contri- 
butories, or as, in case of difference, may be 
determined by the Court (Section 253 (1), 
of the Companies Act, 1948). Sub-sections (3) 
to (9), see above, are practically to the same 
effect as sub-sections (2) to (8) of Section 253 
of the Companies Act. (See Bankruptcy, 
Companies.) 

COMMITTEE OF LONDON CLEARING 
BANKERS (20 King William Street. Lon- 
don, E,C4). Membership consists of the 
chairmen of the eleven clearing banks 
Meetings are held monthly, and a quarterly 
meeting is held at the Bank of England 
under the chairmanship of the Governor 

It deals with problems of common in- 
terest to its members and is the mouthpiece 
for any approach to the Treasury. It also 
circulates governmental announcements on 
banking matters to its members. 

COMMITTEES. (See Societies.) 

COMMON LAW. Before the reign of 
Henry II there was a variety of legal cus- 
toms in different parts of the country, and 
there was no body of law common to the 
entire country. In the reign of Henry II, 
the King's judges went on circuit and in time 
wove all the conflicting customs into one 
common system which became known as 
Common Law. 

The Law Merchant is that part of the 
Common Law dealing with the customs 
and practices of business and commerce. 
Common Law is sometimes contrasted with 
Statute Law, which is the written law as 
enacted by Parliament. 

COMMON SEAL. (See Seal.) 

COMMON SEAL BOOK. A record of 
every document which is sealed with the 
common seal of a bank is preserved m this 
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book. An exact description of each docu- 
ment is given, with the date of sealing and 
the names of the persons in whose presence 
the seal was affixed, and each entry should be 
initialed by one, at least, of such persons when 
the relative document has been sealed. Each 
entry may be numbered, and the number 
placed upon the relative document. 

COMMON STOCK. An American term for 
what, in this country, is called ordinary stock. 

COMPANIES. Before dealing with a 
joint stock company, a banker should make 
himself acquainted with its memorandum 
and articles of association. Every person 
who does business with a company is bound 
by the contents of those documents. When 
an account is opened by a company, it is 
advisable that the banker should be fur- 
nished with a copy of the memorandum and 
articles, so that he may ascertain exactly 
what regulations there are in connection with 
keeping a banking account, and with draw- 
ing, accepting and indorsing bills, and what 
powers of borrowing and of mortgaging the 
property of the company is given to the 
directors. The certificate of incorporation, 
and, where the company is not a private 
one, the registrar’s certificate that the 
company is entitled to commence business, 
should be exhibited A copy of the com- 
pany’s balance sheet should also be obtained 
The directors of the company should pass 
a resolution respecting the opening of the 
account, and embody therein the regulations 
of the company with respect to the way 
m which cheques are to be drawn and 
indorsed, and bills drawn, accepted and 
indorsed. A copy of the resolution, signed 
by the chairman or the secretary, and a 
specimen of the signature of each person 
who has power to sign, should be furnished 
to the banker. 

The resolution should be communicated to 
the bank in some such form as the following — 
We hereby certify that the following 
resolution of the board of directors of 

the Company, Limited, was passed 

at a meeting of the board held on the .... 
and has been duly recorded in the minute 
book of the company — 

‘‘ Resolved — That a banking account 
for the company be opened with the 

Bank, Limited, and 

that the said bank be and is hereby 
authorised to honour cheques, bills, and 
promissory notes drawn, accepted, or 
made on behalf of the company by [here 
insert how many persons have to sign] 
and to act on any instructions so given 
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relating to the account or transactions of 

the company.” 

Chairman. 

Secretary. 

Where the secretary is also a director of 
the company and cheques are to be signed 
by, say, one director and countersigned by 
the secretary, the resolution should state 
whether or not the secretary may sign 
cheques in both capacities, as, m such cases, 
it IS often the intention that the director’s 
signature should be that of a director other 
than the secretary. It may be that the 
company’s articles of association do not 
allow one person to act in the double 
capacity. 

When an advance is required, a resolution 
should be passed by the directors of the 
company authorising the advance and the 
charge on the proposed security A certified 
copy of the resolution is usually given to the 
banker. 

Mortgages and charges as detailed in 
Section 95 of the Companies Act, 1948, 
require to be registered with the Registrar 
of Companies within twenty-one days from 
the date of their creation (See Regis- 
tration OF Mortgages and Charges ) 
The registrar's certificate of registration 
should be deposited with the security The 
banker can ascertain, by a search made at 
the office of the Registrar of Companies, what 
charges have already been registered and, 
by an inspection of the company’s register 
of mortgages, if any recent charge has been 
created though not, so far, registered with 
the registrar. 

In Mahony v. East Holyford Mining Co., 
Ltd (1875), L R 7 H L 869. Lord Hather- 
ley said that those who deal with joint 
stock companies must be affected with 
notice of all that is contained in the memor- 
andum and articles of association. “A 
banker dealing with a company must be 
taken to be acquainted with the manner 
in which, under the articles of association, 
the moneys of the company may be drawn 
out of his bank for the purposes of the 
company. . . . The bankers must also be 
taken to have knowledge from the articles 
of the duties of the directors, and the mode 
in which the directors were to be appointed. 
But after that, where there are persons 
conducting the affairs of a company in a 
manner which appears to be perfectly 
consonant with the articles of association, 
then those so dealing with them externally 
are not to be affected by any irregularities 


which may take place m the internal 
management of the company.” 

In Ruben &• Ladenburg v. Great Fingall 
Consolidated (1906), 22 T.L.R. 712, Lord 
Loreburn, in the House of Lords, said; ‘‘It 
IS quite true that persons dealing with 
limited liability companies are not bound to 
inquire into their indoor management, and 
will not be affected by irregularities of which 
they had no notice But this doctrine, which 
IS well established, applies only to irregu- 
larities that otherwise might affect a genuine 
transaction. It cannot apply to a forgery.” 

In Kreditbank Cassel v. Schenkers’ Ltd. 
(1927), 43 T L R 237, C., a branch manager 
of the defendants, without any authority 
to do so from the defendants, drew bills on 
behalf of the company. The bills were dis- 
counted by the plaintiff bank, and when 
they were dishonoured by the acceptors, the 
plaintiff bank sued the defendants as draw- 
ers, but the latter repudiated the whole 
transaction. It was held (I) that, in the 
absence of evidence that the branch manager 
had ostensible authority to draw bills on 
behalf of the company, the plaintiffs were 
not entitled to assume that he had such 
authority (the decision in Houghton & Co. 
V. Nothard, Lowe &■ Wills, [1927] 1 K.B. 
246, being followed) , (2) that the bills were 
forgeries and therefore null and void, and 
the defendants were not precluded from 
setting up the forgery or the want of author- 
ity of the branch manager 

In Victors, Ltd {in liquidation) v. Lin- 
gard, [1927] 1 Ch.D 323, one of the articles of 
association of a company provided that no 
director should be disqualified from entering 
into contracts or dealings with the company, 
but that no director should vote as a director 
m regard to any contract or dealing in which 
he was interested. The directors personally 
guaranteed an overdraft to the company by 
a bank As a result of negotiations with the 
bank they subsequently passed a resolution 
that, subject to the bank's approval, deben- 
tures be issued to the bank as security for 
the overdraft. The debentures were issued 
Ultimately an action was brought by the 
company against the bank for a declaration 
that the debentures were invalid. Romer, 
J., held that the directors were “interested” 
m the arrangement come to with the bank 
m regard to the issue of the debentures, 
within the meaning of the company’s articles, 
as the directors had joined in the guarantee, 
and the resolution was a nullity as the 
directors were not competent to vote upon 
it. The company was, however, by reason 
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of the course of events subsequent to the 
issue of the debentures, estopped from alleg- 
mg the mvahdity of the debentures and the 
action therefore failed. 

In case of need, the memorandum and 
articles may be inspected by anyone at the 
ofl&ce of the Registrar of Companies, on 
payment of a fee of one shilling. 

If the company has issued debentures or 
debenture stock, it will be necessary to 
ascertain in what way they are secured, 
particularly if the title deeds of the com- 
pany's property are offered as security, 
as the company may be restrained 
from creatmg any charge in priority to 
the debentures. (See Registration of 
Charges.) 

In the case of a new company, it should 
be noted that it is only from the date of 
incorporation, as shown in the certificate of 
incorporation, that the company is capable 
of exercising the functions of an incorporated 
company. Contracts entered mto before 
incorporation are provisional only and will 
not bind the company until it is entitled 
to commence business (See Articles of 
Association.) A company cannot exercise 
its borrowing powers until it is entitled to 
commence business. Before lending money 
to a public company a banker should 
therefore see the certificate of the registrar 
of companies stating that the company is 
entitled to commence business. A private 
company can commence business as soon as 
incorporated and the above certificate is not 
required. The regulations respecting the 
commencement of business by a public 
company and the exercise of its borrowing 
powers are set forth in Section 109 of the 
Companies Act, 1948, which is as follows — 

“109 (1) Where a company havmg a 
share capital has issued a prospectus 
inviting the public to subscribe for 
its shares, the company shall not 
commence any business or exercise 
any borrowing powers unless — 
"(a) shares held subject to the 
payment of the whole 
amount thereof in cash have 
been allotted to an amount 
not less in the whole than 
the mimmum subscription, 
and 

“(&) every director of the com- 
pany has paid to the com- 
pany on each of the shares 
taken or contracted to be 
taken by him, and for which 
he is liable to pay in cash, a 


proportion equal to the pro- 
portion payable on applica- 
tion and allotment on the 
shares offered for public sub- 
scription; and 

“(c) No money is or may be- 
come liable to be repaid to 
applicants for any shares or 
debentures which have been 
offered for public subscrip- 
tion by reason of any failure 
to apply for or to obtain 
permission for the shares or 
debentures to be dealt with in 
or on any stock exchange, and 
“ {d) there has been delivered to 
the registrar of companies 
for registration a statutory 
declaration by the secretary 
or one of the directors, in the 
prescribed form, that the 
aforesaid conditions have 
been complied with. 

“(2) Where a company having a share 
capital has not issued a prospectus 
inviting the public to subscribe for 
its shares, the company shall not 
commence any business or exercise 
any borrowing powers, unless — 

“ (a) there has been delivered to 
the registrar of companies 
for registration a statement 
in lieu of prospectus; and 
' ' (b) every director of the com- 
pany has paid to the com- 
pany, on each of the shares 
taken or contracted to be 
taken by him and for which 
he IS hable to pay in cash, a 
proportion equal to the pro- 
portion payable on apphca- 
tion and allotment on the 
shares payable in cash , and 
"(c) there has been delivered to 
the registrar of companies 
for registration a statutory 
declaration by the secretary 
or one of the directors in the 
prescribed form that para- 
graph (b) of this subsection 
has been complied with. 

“(3) The registrar of companies shall, on 
the delivery to him of the said 
statutory declaration, and, in the 
case of a company which is required 
by this Section to deliver a state- 
ment in lieu of prospectus, of such 
a statement, certify that the com- 
pany is entitled to commence 
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business, and that certificate shall 
be conclusive evidence that the 
company is so entitled. 

" (4) Any contract made by a company 
before the date at which it is en- 
titled to commence business shall 
be provisional only, and shall not 
be binding on the company until 
that date, and on that date it shall 
become binding. 

“ (5) Nothing in this Section shall prevent 
the simultaneous offer for subscrip- 
tion or allotment of any shares and 
debentures or the receipt of any 
money payable on application for 
debentures. 

“ (6) If any company commences business 
or exercises borrowing powers in 
contravention of this Section, every 
person who is responsible for the 
contravention shall, without pre- 
judice to any other liability, be 
liable to a fine not exceeding fifty 
pounds, for every day during which 
the contravention continues. 

“ (7) Nothing in this Section shall apply 
to a private company, or a com- 
pany registered before the first 
day of January nineteen hundred 
and one, or a company registered 
before the first day of J uly nineteen 
hundred and eight which has not 
issued a prospectus inviting the 
public to subscribe for its shares.” 

The difference between a company and an 
ordinary partnership was defined by James, 
L.J., in Smith v Anderson (1880), 15 Ch.D. 
247, as follows : ‘‘ An ordinary partnership is 
a partnership composed of definite individ- 
uals, bound together by contract between 
themselves to continue for some joint object, 
either during pleasure or during a limited 
time, but the partnership is essentially com- 
posed of the persons originally entering into 
the contract with one another. A company 
or association, which I take really to be 
s)monymous terms, is an arrangement by 
which parties intend to have a partnership, 
which would be constantly changing; that 
IS to say, to have what I may call a succes- 
sion of partnerships, a partnership to-day 
consisting of certain members, but to- 
morrow consisting of some of those members 
only and some others who have come in. 
Hence there will be a constant shifting of 
the partnership, a determination of the old, 
and the creation of a new partnership, 
formed with a view and always formed 
with the intent, so far as the members can 


by agreement between themselves, of bind- 
ing the next partnership to take upon itself 
the assets and debts of the old partner- 
ship. This object could not be effected in 
point of law by any arrangement between 
the persons themselves, unless the persons 
contracting with them by a novatio author- 
ised the change ; or, unless it was by 
special provisions in the Acts of Parliament 
which have given sanction to such arrange- 
ments, and to a certain extent, and under 
certain circumstances, have allowed that to 
be effected. That is the sole distinction 
between association and partnership.” 

In a partnership, each partner is res- 
ponsible for the debts of the firm, and 
one partner cannot transfer his interest, 
or share, without the consent of the other 
partners. 

As to a limited partnership, see Limited 
Partnership. 

In an incorporated company, the members 
form one body and creditors can proceed 
only against the company itself. In the most 
important kind of joint stock company — 
that is, the company limited by shares — each 
member is liable only to the extent of the 
nominal amount of the shares he holds. 
If the company is unlimited, each member 
is liable to the company or the liquidator 
for the debts. 

By Section 31 — 

“If at any time the number of members 
of a company is reduced, in the case of a 
private company, below two, or m the ca.se 
of any other company, below seven, and it 
czirries on business for more than six months 
while the number is so reduced, every person 
who IS a member of the company during 
the time that it so carries on business after 
those six months, and is cognisant of the 
fact that it is carrying on business with 
fewer than two members, or seven members, 
as the case may be, shall be severally liable 
for the pa)anent of the whole debts of the 
company contracted during that time, and 
may be severally sued therefor.” 

By Section 33 — 

“A bill of exchange or promissory note 
shzdl be deemed to have been made, accepted, 
or indorsed on behalf of a company if made, 
accepted, or indorsed in the name of, or by 
or on behalf or on account of, the company 
by any person acting under its authority.” 

In Dey v. Pulhnger Engineering Co., Ltd. 
(1920), 37 T.L.R. 10, a bill was drawn on 
behalf of a company by the managing 
director, one director, and the secretary, 
and was accepted by the secretary, who 

173 



COM] 


DICTIONARY OF BANKING [COM 


had, in fact, no authority to draw or accept 
bills. The bill came mto the hands of 
a holder in due course, and was dishonoured. 
It was held that anyone looking at the 
articles of association could see that the 
managing director might have the power 
to draw and indorse this bill, and that 
the holder was entitled to assume that he 
had authority and was not bound to inquire 
into the internal management of the com- 
pany or to prove an actual authority. 
The word “authority” in Section 33 (see 
above) includes express or implied authority. 

See Section 108 under Name of Company. 

A company may seal a bill of exchange 
instead of signing it. (See Section 91, Bills 
of Exchange Act, 1882, under Agent ) (See 
also the cases Chapman v. Smethurst, and 
Landes v. Marcus <&• Davids and Stewart 6- 
Son, Ltd. V. Westminster Bank, in the same 
article, and Elliott v. Bax-Ironside under 
Indorsement.) 

A deed may be executed by a company in 
the manner provided in the memorandum 
and articles of association, but the Law of 
Property Act, 1925, provides that, in favour 
of a purchaser (which includes a mortgagee), 
a deed shall be deemed to have been duly 
executed if its seal be affixed thereto m the 
presence of and attested by its secretary or 
other permanent officer or his deputy, and 
one of the directors, and, where a seal pur- 
porting to be the seal of the company has 
been affixed to a deed, attested by persons 
purporting to be persons holding such offices 
as ^oresaid, the deed shall be deemed to 
have been executed in accordance with the 
requirements of this Section. (Section 74 (1).) 

The board of directors may by resolution 
appoint an agent, either generally or m any 
particular case, to execute on behalf of the 
company any agreement or other instrument 
not under seal. (S.s. (2).) If a memorandum 
of deposit under hand is signed by an agent 
so appointed, a certified copy of the resolu- 
tion should be obtained. 

When cheques which are payable to a 
limited company are paid into the private 
account of a known agent of the company, 
the banker is put on inquiry (see Hannan's 
Lake View Central, Ltd. v. Armstrong &• Co. 
under Collecting Banker) ; and when 
cheques payable to one company are paid 
in to credit of another company, a banker 
should exercise care. (See the case of London 
and Montrose Shipbuilding and Repairing Co. 
Ltd. v. Barclays Bank, Ltd., under Col- 
lecting Banker.) 

The different matters relating to com- 


panies are referred to under the following 
headings — 

Agreement. 

Allotment. 

Annual Return. 

Arrangement with Creditors. 

Articles of Association. 

Auditors. 

Banking Company. 

Blank Transfer 
Borrowing Powers. 

Certificate. 

Certificate of Incorporation. 

Certificate of Registration. 

Certificate to Commence Business. 
Charitable Companies. 

Committee of Inspection. 

Company limited by Guarantee 
Company limited by Shares 
Company outside Great Britain. 

Company unlimited. 

Contracts. 

Contributories. 

Court, Powers of, in winding up. 
Debenture. 

Defunct Company. 

Directors. 

Dividend 

Dominion Register. 

Exempt Private Company 

Fees payable to Registrar of Companies. 

Floating Charge. 

Forged Transfer. 

Founders’ Shares. 

Guarantee. 

Investigation of Company's Affairs. 

Letter of Allotment. 

Limited Partnership. 

Liquidator. 

Loan Capital. 

Meetings. 

Memorandum of Association. 

Name of Company. 

Official Receiver. 

Official Seal for use Abroad. 

Private Company. 

Prospectus. 

Proxy. 

Public Company. 

Quorum. 

Receiver for Debenture Holders. 
Reconstruction . 

Reduction of Share Capital. 

Register of Members of Company. 

Register of Mortgages. 

Registered Office. 

Registrar of Companies. 

Registration of Business Names. 
Registration of Mortgages and Charges. 
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Reserved Liability. 

Resolutions. 

Scrip. 

Seal. 

Share Capital. 

Share Warrant. 

Stannaries. 

Stock. 

Subrogation. 

Table A. 

Transfer of Shares. 

Transmission of Shares 

Underwriting. 

Votes. 

Wages Cheques. 

Winding up. 

Winding up Unregistered Companies. 

COMPANIES ACT, 1947 . This Act was 
the result of the report of the Cohen Com- 
mittee {q.v.) of 1943. It amended and ampli- 
fied the Act of 1929, and was itself repealed 
save for those sections dealing with matters 
not relating to companies, e.g. bankruptcy 
and registration of business names. 

COMPANIES ACT, 1948 . This Act came 
into operation on 1st July, 1948, and re- 
pealed the whole of the Companies Act, 
1929, and the major part of the Companies 
Act, 1947. (See above ) 

COMPANY LIMITED BY GUARANTEE 
WITH OR WITHOUT A SHARE CAPITAL. 
A company where the liability of its members 
is limited, by the memorandum of associa- 
tion, to such amount as the members may 
respectively thereby undertake to contribute 
to the assets of the company, in the event 
of its being wound up. Such companies are 
now only registered where they exist other- 
wise than for profit. They are usually 
formed for the purpose of clubs and societies 
which are not intended to make a profit. 

The word “Limited” must be the last 
word in the name of the company. But 
see Charitable Companies. 

Section 21 of the Companies Act, 1948, 
provides — 

“(1) In the case of a company limited 
by guarantee and not having a share 
capital, and registered on or after 
the first day of January, nineteen 
hundred and one, every provision 
in the memorandum or articles or 
in any resolution of the company 
purporting to give any person a 
right to participate in the divisible 
profits of the company otherwise 
than as a member shall be void. 

“ (2) For the purpose of the provisions of 
this Act relating to the memo- 


randum of a company limited by 
guarantee and of this section, every 
provision in the memorandum or 
articles, or in any resolution, of a 
company limited by guarantee and 
registered on or after the date afore- 
said, purporting to divide the under- 
taking of the company into shares 
or interests shall be treated as a 
provision for a share capital, not- 
withstanding that the nominal 
amount or number of the shares or 
interests is not specified thereby.” 

By Section 6 , m the case of a company 
limited by guarantee, articles of association 
must be registered with the memorandum. 
(See Articles of Association, Companies, 
Memorandum of Association, Name of 
Company.) 

COMPANY LIMITED BY SHARES. A 

company where the liability of its members 
is limited by the memorandum of association 
to the amount, if any, unpaid on the shares 
respectively held by them. 

The word “Limited” must be the last 
word in the name of the company. A 
contraction of the word should not be used 
officially. 

In Stacey & Co., Ltd. v. Wallis 6 ^ Others 
(1912), 28 T.L.R., where a bill was addressed 
to J. & T. H. Walhs (Ltd.), it was held that 
the name was correctly stated, as Ltd. 
was such a constant abbreviation that 
every commercial man of intelligence would 
know that “limited” was meant. 

A limited company formed for promoting 
commerce, art, science, religion, charity or 
other useful object, where any profits or 
income are to be used in promoting its 
objects, may be licensed by the Board 
of Trade as a company with limited liability, 
without the addition of the word “Limited” 
to its name. (See Charitable Companies.) 

Every limited company must have its 
name painted or affixed on the outside of 
every place where its business is carried on, 
and engraven on its seal, and mentioned in 
legible characters in all notices and official 
publications of the company, and in all 
bills of exchange, promissory notes, mdorse- 
ments, cheques, invoices, receipts, etc. (See 
Name of Company.) 

By Section 439 of the Companies Act, 1 948 — 

“If any person or persons trade or carry 
on business under any name or title of which 
‘limited,* or any contraction or imitation 
of that word, is the last word, that person 
or those persons shall, unless duly incor- 
p>orated with limited liability, be liable to a 
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fine not exceeding five pounds for every day 
upon which that name or title has been 
used." 

In a limited company the liability of 
directors or managers may, if so provided 
by the memorandum, be unlimited (Section 
202 ). 

A public company, registered after 31 
Dec., 1900, must not exercise any bor- 
rowing powers until the Registrar has 
certified that the company is entitled to 
commence business (see Section 109, under 
Companies) ; but a private company is 
entitled to commence business immediately 
on incorporation. 

As a rule, the memorandum of association 
includes a power to borrow money and 
mortgage the landed property, but before 
making an advance the banker should 
examine that document and the articles 
of association, to ascertain exactly what 
the respective powers of the company and 
directors are. If no express power is taken 
in the memorandum of association, in the 
case of an ordinary trading company the 
power to borrow and mortgage for ordinary 
business purposes is implied. If the memo- 
randum includes a power to borrow up to 
a certain fixed amount, the banker must be 
careful not to exceed that amount. For if 
a company borrows in excess of its powers, 
the security will not be binding on the com- 
pany. The directors, however, may be held 
personally liable, and the money may, prob- 
ably, be recovered in so far as it was used 
by the company to pay its debts. (See 
Guarantee, Subrogation.) 

If a company has power to borrow, and 
the advance required will not exceed any 
fixed limit of borrowing that there may be, 
the banker will be safe in accepting the 
company’s deeds with a memorandum 
signed by the directors. If the articles of 
association provide that certain regulations 
are to be observed by the directors when 
mortgaging the company’s property, the 
banker may assume that all the regulations 
and formalities have been complied with; 
he is not expected, nor is he able, to examine 
into the "indoor working” of a company. 
(See Registration of Mortgages and 
Charges.) The directors, however, may be 
expressly prohibited from mortgaging the 
property. (See Articles of Association, 
Companies, Memorandum of Association.) 

COMPANY NOT FOR PROFIT. (See 
Charitable Companies.) 

COMPANY OUTSIDE GREAT BRITAIN. 
The Companies Act, 1948, makes special 


provisions with respect to companies incor- 
porated outside Great Britain, but with a 
place of business established within Great 
Britain. 

"Section 407 (1) Overseas companies 

which, after the commencement of 
this Act, establish a place of busi- 
ness within Great Britain, shall, 
within one month of the establish- 
ment of the place of business, 
deliver to the registrar of companies 
for registration — 

" (a) a certified copy of the charter, 
statutes, or memorandum 
and articles of the company, 
or other instrument con- 
stituting or defining the 
constitution of the company, 
and, if the instrument is not 
written m the English lan- 
guage, a certified translation 
thereof ; 

"(fc) a list of the directors and 
secretary of the company, 

" (c) the names and addresses of 
some one or more persons 
resident m Great Britain 
authorised to accept on be- 
half of the company service 
of process and any notices 
required to be served on the 
company." 

Any process or notice required to be served 
on the company shall be sufiiciently served 
if addressed to any person whose name has 
been delivered to the registrar. (Section 4 12.) 

"Section 411. Every company to which 
this part of this Act applies shall — 

"(1) in every prospectus inviting sub- 
scriptions for its shares or deben- 
tures m Great Britain state the 
country in which the company is 
incorporated ; and 

" (2) conspicuously exhibit on every place 
where it carries on busmess in Great 
Britain the name of the company 
and the country in which the com- 
pany is incorporated; and 

" (3) cause the name of the company and 
of the country in which the com- 
pany is incorporated to be stated in 
legible characters in all bill-heads 
and letter paper, and in all notices, 
advertisements, and other official 
publications of the company." 

See Companies, Registration of Busi- 
ness Names. 

COMPANY, UNLIMITED. That is, a com- 
pany not having any limit to the liability 
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of its members for the debts of the company. 
Very few companies are now registered with 
unlimited liability. Many banking and 
other companies which were originally 
unlimited have been re-registered as limited 
companies 

In the event of an unlimited company 
being wound up, though the liability of the 
members is unlinuted the members are, as 
between themselves, only liable to contribute 
m proportion to their holdings. A past 
member is under no liability at all if he 
had ceased to be a member for a year before 
the winding-up. (See Section 212, under 
Contributories.) 

An unlimited company may register under 
the Companies Act, 1948, as limited, but such 
registration shall not affect any liabilities 
incurred before the registration. (Section 16.) 

Section 64 of the above Act is as follows — 

“An unlimited company having a share 
capital may, by its resolution for registration 
as a limited company in pursuance of this 
Act, do either or both of the following things, 
namely — 

“(1) Increase the nominal amount of its 
share capital by increasing the 
nominal amount of each of its 
shares, but subject to the condition 
that no part of the increased capital 
shall be capable of being called up 
except m the event and for the 
purposes of the company bemg 
wound up; 

“(2) provide that a specified portion of 
its uncalled share capital shall not 
be capable of bemg called up except 
in the event and for the purposes of 
the company being wound up ” 

Section 431 specially provides that a bank 
of issue registered as a limited company shall 
not be entitled to limited liability in respect 
of its notes, and the members shall be liable 
as if it had been registered as unlimited. 
(See Articles of Association, Banking 
Company, Companies, Memorandum of 

AQQnPTATTO'M ^ 

COMPARATIVE BULLION CONTENT. 

The same as Mint Par of Exchange {q.v.). 

COMPENSATION AGREEMENT. (See 
Exchange Clearing Agreement.) 

COMPOSITION. Where an English bank 
authorised to issue its own notes, issued them 
under licence on unstamped paper, a com- 
position, in lieu of stamp duty, of 3s. 6d. for 
each ;^100, or fraction thereof, of the notes 
in circulation, was payable half-yearly. The 
composition in Northern Ireland is also 
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3s. 6d. per ;^100; but m Scotland it is at the 
rate of 4s. 2d. for each ;^100. 

By 9 Geo. IV, c. 23, Section 7, each half- 
year within fourteen days after the first day 
of January and the first day of July in every 
year, an account verified upon oath (before 
a justice of the peace or a commissioner to 
administer oaths in chancery) must be sent 
to the commissioners of the amount of all 
unstamped promissory notes and bills of 
exchange in circulation on each Saturday in 
the preceding half-year, together with the 
average amount of such notes and bills in 
circulation. The afiidavit may be by a 
“cashier, accountant, or chief clerk," and 
the manager of a bank has been held to be a 
chief clerk within the meaning of the Act. 
The composition for stamp duty must be 
paid on the average amount as shown by that 
return. Bankers licensed to issue unstamped 
notes or bills must give security by bond 
for the due performance of the various 
conditions attaching to their issue. This 
Section applied to bankers in England. (See 
Bank Notes.) 

Except the Bank of England there is now 
no bank in England authorised to issue its 
own notes. (See Bank of Issue.) Notes of 
the Bank of England are exempt from all 
liability to any stamp duty. 

COMPOSITION WITH CREDITORS. 
Where a debtor is unable to pay his creditors 
he may, legally, call his creditors together 
and make an arrangement with them, by 
which he may obtain relief from his debts, 
and one of the usual methods by which this 
IS done is to offer to pay a composition, that is, 
to pay so much in the pound m full discharge 
of the debts due to the creditors. The com- 
position IS usually payable in a number of 
instalments, upon specified dates, and is 
’ guaranteed by sureties. In some cases 
promissory notes are given for the various 
mstalments, and are made payable at the 
various dates on which the mstalments are 
due. 

If the arrangement is agreed to by the 
creditors m a deed or instrument, called a 
deed of arrangement, it must be registered 
within seven days, otherwise it is void. (See 
Deed of Arrangement.) 

An arrangement of this kind between a 
debtor and his creditors is quite independent 
of proceedings under the Bankruptcy Acts, 
but, if he fails to pay the agreed instalments, 
the arrangement does not prevent proceed- 
ings in bankruptcy bemg subsequently 
taken. In The Laws of England, edited by 
the Right Hon. the Earl of Halsbury, the 
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following IS given as the effect of a debtor 
failing to pay an instalment: ‘‘If the effect 
of the arrangement is that the creditors 
accept the payment of the composition in 
discharge of their debts, then usually a 
failure by the debtor to comply with his 
obligation will entitle the creditors to sue 
him for the whole of the balance of their 
debts. But if the effect of the arrangement 
IS that the creditors accept the promise of 
the debtor with or without a surety m 
satisfaction of their debts, on default by the 
debtor the creditors can only sue for the 
balance of the amount of the composition ” 
(See Acts of Bankruptcy, Assignment 
FOR Benefit of Creditors, Bankruptcy ) 
COMPOSITIONS (BANKRUPTCY ACT). 
When a receiving order has been made 
against a debtor, he must, wuthin a certain 
time, submit a statement of his affairs to the 
official receiver. (See Receiving Order.) 
If the debtor wishes to submit to his creditors 
a proposal for a composition — that is, a 
payment of so much in the pound — or for a 
scheme of arrangement, the Bankruptcy 
Act, 1914, provides as follows — 

“Section 16. (1) Where a debtor intends 
to make a proposal for a composi- 
tion m satisfaction of his debts, or a 
proposal for a scheme of arrange- 
ment of his affairs, he shall, within 
four days of submitting his state- 
ment of affairs, or within such time 
thereafter as the official receiver 
may fix, lodge with the official 
receiver a proposal m wnting, signed 
by him, embodying the terms of the 
composition or scheme which he 
is desirous of submitting for the 
consideration of his creditors, and 
setting out particulars of any 
sureties or securities proposed. 

“ (2) In such case the official receiver shall 
hold a meeting of creditors, before 
the public examination of the debtor 
is concluded, and send to each 
creditor, before the meeting, a copy 
of the debtor’s proposal with a 
report thereon ; and if at that meet- 
ing a majority m number and three- 
fourths m value of all the creditors 
who have proved resolve to accept 
the proposal, it shall be deemed to 
be duly accepted by the creditors, 
and when approved by the court 
shall be binding on all the creditors." 
The Court has power to approve or to 
refuse to approve the proposal (s.s. (11)). 

If the debtor's proposal is accepted by the 


creditors, the receiving order is discharged 
by the Court. If a trustee is appointed to 
carry out the scheme, the official receiver 
hands the debtor’s property to him, but if 
no trustee is appointed the official receiver 
acts as trustee. 

If the proposal is not accepted within four- 
teen days after the conclusion of the debtor’s 
examination, the Court shall adjudge the 
debtor bankrupt. (See Adjudication of 
Bankruptcy.) 

A composition or scheme of arrangement 
may be accepted by the creditors, if they 
think fit, at any time after the debtor 
is adjudicated bankrupt, and the Court 
may annul the bankruptcy. (Section 21 (1) 
and (2) ) 

If default IS made in payment of an instal- 
ment, the Court may adjudge the debtor 
bankrupt and annul the composition or 
scheme, but without prejudice to the validity 
of any sale, disposition, or payment duly 
made in pursuance of the composition or 
scheme (Section 16 (16) ) 

Debts are proved m the same way as in 
the case of bankruptcy. (See Bankruptcy, 
Proof of Debts, Scheme of Arrange- 
ment ) 

COMPOUND INTEREST. Compound in- 
terest IS interest upon interest as it falls due. 
Upon current accounts a banker calculates 
the interest half-yearly and adds it to the 
principal, when it becomes part of the prin- 
cipal, and upon that amount interest is forth- 
with charged or allowed as the case may be. 
Strictly speaking, compound interest cannot 
be charged on a “stopped" account, such 
as the overdrawn account of a customer 
who has died. 

Compound interest is only applicable to 
current or “running” accounts. 

When a banker takes as security a mort- 
gage for a fixed amount, simple interest only 
can be charged, unless there is an agreement 
otherwise, as the position m such a case is 
that of mortgagor and mortgagee. The 
taking of a mortgage, or transfer of mort- 
gage, for a fixed amount terminates the 
ordinary relation of banker and customer. 
(See Transfer of Mortgage.) 

A ready way of ascertaining approxi- 
mately the number of years in which a sum 
will double itself at compound interest, is 
to divide seventy by the rate per cent. (See 
Xn X£«R.!E#SX ) 

COMPOUNDING A FELONY. If an official 
commits a felony, e.g. an embezzlement, 
and someone provides the bank with money 
or securities to cover the defalcations, in 
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order to prevent the institution of a prose- 
cution, this IS called compounding a felony. 

In Whitmore v. Fairley (1880), 29 W.R. 
825, Lush, L J., in the course of his judg- 
ment, said: “It is as old as the law itself 
that compounding a felony is not merely an 
illegal, but a criminal act. It follows that 
every agreement by a prosecutor to forego 
a prosecution, in consideration of a benefit 
to himself, is an illegal agreement which the 
law will not sanction. A person who is 
robbed cannot be compelled to prosecute 
No doubt it IS his duty to society to do so, 
but it IS an imperfect obligation. If, how- 
ever, he does prosecute, he assumes the office 
of a public prosecutor, and prosecutes on 
behalf of the public. If he enters into a bar- 
gain not to prosecute, that is just as much 
void as if it was made after prosecution 
commenced. This is not confined to felony. 
The law is just the same with regard to 
cases of misdemeanour ” 

COMPOUNDING WITH CREDITORS. 
(See Composition with Creditors ) 

COMPULSORY LIQUIDATION. (See 
Winding Up by the Court ) 

CONDITIONAL ACCEPTANCE. (See 
Acceptance, Qualified ) 

CONDITIONAL INDORSEMENT. Where 
a condition is attached to an indorser’s 
signature on a bill of exchange, the condition 
may be disregarded by the paying banker, 
and payment to the indorsee is valid v hether 
the condition has been fulfilled or not. 
“As between indorser and indorsee the 
condition presumably would be operative; 
and if the indorsee received payment without 
the condition being fulfilled, he would hold 
the money in trust for the indorser” (Chal- 
mers). An indorsement “Pay John Brown 
or order, on the arrival of the ship Swallow 
at Calcutta” would be conditional. (See 
Indorsement ) 

CONDITIONAL ORDERS. A bill of ex- 
change is an unconditional order. An order 
upon a banker to pay a certain sum, pro- 
vided that a form of receipt is signed, is not 
unconditional, and therefore does not comply 
with the definition of a cheque in the Bills of 
Exchange Act, 1882. See Section 3 under Bill 
OF Exchange and Section 73 under Cheque. 

Such documents are not protected by 
Section 60 (or 80) or Section 82 of the Bills 
of Exchange Act but by Section 17 of the 
Revenue Act, 1883, provided they are 
crossed and show no evidence of transfer. 
The Bills of Exchange (Crossed Cheques) 
Act of 1906 does not apply and, strictly 
speaking, they should not be credited as cash. 


An unqualified order to pay, coupled with 
an indication of a particular account to be 
debited, is unconditional (Section 3 (3)). 

(See Receipt on Cheque for further 
information regarding conditions on cheques.) 

CONFIDENTIAL INQUIRIES. (See 
Banker’s Opinion.) 

CONFIRMATION OF BALANCE. Some 
banks send out to each current account 
customer (or to a selected number), either 
yearly, or half-yearly, a form showing the 
balance of the customer’s account, with a 
request that the form, if correct, be signed 
by the customer and returned to the bank. 
The balance on that form should be the same 
as the balance shown by the pass-book state- 
ment, and before a customer signs it he 
ought to scrutinise the entries in the pass- 
book statement to see that they are in agree- 
ment with his own records, and then com- 
pare the balance of the pass-book statement 
with that stated on the form 

In some of the banks in Scotland, con- 
firmations are signed in the ledgers. 

CONFIRMED CREDIT. The nature of a 
confirmed credit can best be illustrated by 
example A Norwegian importer may 
arrange to buy goods from West Africa and 
undertakes to make payment by opening a 
sterling credit in London in favour of the 
exporter. The Norwegian will request 
his own banker to arrange with a London 
banker to e.stablish the credit on the terms, 
say, of payment against delivery of docu- 
ments by the African exporter The latter 
may desire to be assured that payment will 
be made with absolute certainty, m which 
case the importer by paying a small extra 
commission can arrange for the London 
banker to give his confirmation to the 
exporter that payment will be forthcoming. 

This will be a confirmed credit. A con- 
firmed credit is not necessarily the same as an 
irrevocable credit, since it is possible for the 
latter to be unconfirmed, as when a banker 
in country A instructs another banker in 
country B to open a credit in favour of 
a merchant C, the credit to be irrevoc- 
able as regards the fijrst banker but not 
confirmed by the second. (See Documen- 
tary Credit.) 

CONFLICT OF LAWS. Section 72 of the 
Bills of Exchange Act, 1882, sets forth the 
rules to be observed where there is a conflict 
of laws regarding bills of exchange. See 
that Section under Foreign Bill. 

CONSEQUENTIAL LOSS INSURANCE. 
(See Fire Insurance.) 
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CONSIDERATION. Valuable considera- 
tion has been defined as “some right, mterest, 
profit, or benefit, accruing to one party, or 
some forbearance, detriment, loss, or respon- 
sibility given, suffered, or undertaken by the 
other ” 

A simple contract, that is a contract not 
under seal, in order to be enforceable at 
law, must be supported by a valuable con- 
sideration. In a contract under seal a valu- 
able consideration is not essential “Natural 
love and affection’’ is called a good con- 
sideration, but it IS not sufficient to support 
a simple contract A contract based upon 
an illegal consideration, that is one which is 
contrary to the law or is against public 
policy or morahty, cannot be enforced. (See 
Contracts.) 

Upon a sale of property, the purchase 
price IS the consideration, and that amount 
is inserted in the deed of conveyance and 
the stamp duty, ad valorem, calculated 
thereon. 

In a deed of gift, as, for example, where a 
property is the subject of a gift from, say, a 
father to his son, the consideration may be 
“natural love and affection’’ With regard 
to the stamp duty on gifts inter vivos, the 
Finance (1909-10) Act, Section 74, enacts 
that any conveyance operating as a volun- 
tary disposition inter VIVOS shall be chargeable 
with the same duty as if it were a con- 
veyance on a sale, with the substitution of 
the value of the property conveyed for the 
amount of the consideration. (See Con- 
veyance.) 

The consideration named in a transfer, 
upon a sale of stock or shares, may differ 
from the amount received by the original 
seller, owmg to subsequent sales having 
taken place. The price paid by the last 
purchaser is the one inserted in the transfer, 
and on which stamp duty is paid. The 
difference is explained in a printed footnote 
on transfer forms, and this footnote justifies 
a transferor in executing a transfer where 
the consideration differs from the amount 
received by him. 

In a transfer of shares to a bank or its 
nominees as security for a loan or advance, 
the consideration is usually a nominal one, 
say five or ten shillings, and the same 
nominal consideration is inserted in a transfer 
when the shares are being transferred as a 
gift. (See Transfer of Shares.) 

Where shares are specifically left in a will, 
the consideration in a transfer from the 
executors to the legatee will be a nominal 
one; but where a legatee agrees to accept 


a transfer of certain shares, instead of re- 
ceiving the cash to which he is entitled, the 
consideration must be the price agreed upon 
between the legatee and executors, and the 
stamp duty will be ad valorem. 

All deeds prior to 1881 should have 
indorsed thereon a receipt for the considera- 
tion stated in the body of the deed. Since 
that date it is sufficient if the receipt is in 
the body of the deed It must, however, be 
an actual receipt and not simply a state- 
ment that the money has been paid. (See 
Nominal Consideration ) 

CONSIDERATION FOR BILL OF EX- 
CHANGE. There must be a valuable con- 
sideration for a contract not under seal, 
though it is not necessary in a bill of ex- 
change that the consideration be stated m 
writing 

The Bills of Exchange Act, 1882, Section 
3 (4), enacts that a bill is not invalid by 
reason “that it does not specify the value 
given, or that any value has been given 
therefor ’’ 

The words “for value received’’ are very 
commonly used as the last words in the body 
of a bill of exchange, but a bill is quite valid 
without any such words. 

The word “sterling’’ was at one time 
usually written after the amount, but it is 
now very rarely met with on inland bills. 

By Section 27 — 

“ (1) Valuable consideration for a bill may 
be constituted by — 

“ {a) Any consideration sufficient 
to support a simple con- 
tract , 

“ (fc) An antecedent debt or lia- 
bility. Such a debt or 
hability is deemed valuable 
consideration whether the 
bill IS payable on demand or 
at a future time.” 

Where a person signs a bill as drawer, 
acceptor, or indorser, without receiving value 
therefor, he is an accommodation party. 
(See Accommodation Bill.) 

A total failure of consideration is a defence 
between “immediate parties,’’ but it is not 
a defence between remote parties, when the 
holder is a holder in due course. (See Imme- 
diate Parties ) 

Where a cheque is given as a gift, the 
receiver cannot sue the giver thereon, because 
of the absence of consideration. 

“Natural love and affection,’’ though a 
good consideration in a contract under seal, 
is not sufficient to support a simple contract, 
as in a bill of exchange. The consideration 
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must have some actual value, though the 
extent of that value may, m reality, be very 
small. 

Mr. Justice Lush said (in Curne v Misa 
(1875), L.R. 10 Ex. 162) ; “A valuable con- 
sideration m the sense of the law, may 
consist either in some right, interest, profit, 
or benefit accruing to one party, or some 
forbearance, detriment, loss, or responsi- 
bility given, suffered, or undertaken by the 
other.” 

The title of a person who negotiates a bill 
IS defective if he obtained the bill for an 
illegal consideration (Section 29 (2)). 

Where a consideration is effected with 
fraud or illegality, that would form a good 
defence against an "immediate party” (see 
Immediate Parties), but not against a 
remote party who is a holder in due course, 
that IS, one who took the bill for value, m 
good faith and without knowledge of any 
defect in the title. (See Holder in Due 
Course.) 

A bill, or cheque, given for a wagering or 
gaming debt, cannot be sued upon by a holder 
who took it with knowledge of the illegal 
consideration, but a holder in due course, 
who took it without such knowledge, can 
sue upon it. 

It has also been decided in Moults v. Owen, 
[1907] 1KB 746, that even when a cheque 
IS drawn m a foreign country on a banker 
m this country, for a consideration which is 
legal in the country where it is drawn, but 
illegal m this country, the action on the 
cheque fails. This was a decision of the 
Court of Appeal, and Lord Justice Fletcher 
Moulton disagreed with the finding of the 
two other Lord Justices. (See Bill of 
Exchange.) 

CONSOLIDATED FUND. The Consoli- 
dated Fund of the United Kingdom is the 
fund into which is paid the whole of the 
revenue, and out of which payments are 
made, as provided by Parliament. The 
account at the Bank of England is called 
the Exchequer Account. 

CONSOLIDATED FUND ACT. An Act 
passed annually by Parliament to enable the 
Treasury to apply out of the Consolidated 
Fund a sum for the supply services of the 
ensuing financial year. This Act does not 
appropriate the sum to any particular ser- 
vices, but the Appropriation Act {qv.) passed 
at the end of the session shows how all the 
grants made during the session are appro- 
priated. 

CONSOLIDATION. The combination of 
several issues of stocks and shares into one 


uniform security. (See Consols.) See also 
Consolidation of Mortgages 
CONSOLIDATION OF MORTGAGES. 
Where a person holds several mortgages on 
different properties, belonging to the same 
mortgagor, a right to consohdate the mort- 
gages may be given to him by the mortgagor, 
and he can then refuse to allow one mortgage 
to be redeemed without the others being also 
redeemed. 

The right to consolidate must be specially 
granted in one of the mortgage deeds. By Sec- 
tion 93 of the Law of Property Act, 1925 — 
"(1) A mortgagor seeking to redeem any 
one mortgage is entitled to do so, 
without paying any money due 
under any separate mortgage made 
by him, or by any person through 
whom he claims, solely on property 
other than that comprised m the 
mortgage which he seeks to redeem. 
"This subsection applies only if and as far 
as a contrary intention is not 
expressed in the mortgage deeds or 
one of them.” (See Mortgage.) 

A banker’s mortgage usually contains a 
clause that the mortgagor shall not be 
entitled to redeem one mortgage without at 
the same time redeeming every other mort- 
gage he has given to the bank. (See Banker’s 
Mortgage.) 

CONSOLS. A contraction of "consoli- 
dated funds” and "consolidated annuities.” 

The Government borrowed money at 
different times and set aside a portion of the 
revenue to pay the interest or annuity upon 
each separate loan. The various loans were, 
in 1751, made uniform and consolidated into 
one fund, called the Three per cent Con- 
solidated Annuities, or "3 per cent Consols.” 
In 1888 the rate became per cent, and in 
1903 2^ per cent. Consols are redeemable at 
par in, or after, 1923 at the option of the 
Government. 

The interest is due on 5th January, 5th 
April, 5th July, 5th October. Consols are 
marked ex dividend about four weeks 
before the interest is due. The Bank does 
not deduct income tax from interest on 
Consols when the interest does not exceed 
£5 per annum. 

Consols were originally in inscribed form, 
but some fifty years ago were permitted to 
be held in bearer form. By the Finance Act, 
1911, they could be registered as transferable 
by deed. 

During 1940, holders of bearer Consols were 
encouraged to convert them into registered 
or inscribed stock for safety purposes. 
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As from 1st January, 1943, inscribed 
stock for British Government securities, 
including Consols, was abolished 

CONSTAT. The name given to an ex- 
emplification under the Great Seal of any 
letters patent made by His Majesty. (See 
Exemplification ) 

CONSULAR INVOICE. An invoice, on 
an official form, used in export trade with 
certain countries such as the United States 
and the South American Republics, which is 
required at the port of entry in connection 
with import duties. The exporter signs a 
declaration before the local consul for the 
country to which the goods are to be ex- 
ported, stating that the particulars given in 
the invoice are correct. He also declares 
where the goods were manufactured, that no 
different invoice thereof has been or will be 
furnished to anyone, and that the amount 
in the invoice is that which was actually 
paid or is to be paid for the goods. The 
document is then certified by the consul 

CONTANGO. The charge made by a stock- 
broker for carrying over or continuing a 
bargain from one Stock Exchange settle- 
ment until another. The charge was based 
on money market rates, and was fixed on 
“contango day” — the first of the Stock 
Exchange setthng days — also known as 
“carry over” day, “making-up” day, or 
“continuation” day. 

The contango system was abolished on the 
outbreak of war m 1939 and was not restored 
when the Council of the Stock Exchange 
re-instituted the system of fortnightly 
settlements on 10th January, 1947. 

Contango facilities were restored, how- 
ever, in May, 1949. As from the end of 
May settlement, buyers and sellers of shares, 
including members of the public, were able 
to carry over their bargains at rates of 
interest charged or offered by the market 
It would appear that the Council of the 
Stock Exchange was influenced m its deci- 
sion to restore the contango system by the 
technical assistance it would give to the 
jobbmg system. 

CONTINGENT ACCOUNT. An account 
to which amounts may be placed to provide 
for uncertain and unforeseen liabilities 

CONTINGENT LIABILITY. A liability 
which is uncertain. For example, if Brown 
has given a guarantee on behalf of Jones, it 
forms a contingent liability, if Jones fails, 
the guarantee will become an actual liability 
and must be met by Brown. It is necessary, 
in the event of Brown furnishing his banker 
with a copy of his balance sheet, that the 


banker be advised of the existence of the 
guarantee or of any other liability dependent 
upon a contingency. 

With regard to the contingent liability on 
bills discounted, see Discounting a Bill. 

CONTINGENT REMAINDER. (See Re- 
mainder.) 

CONTINUATION DAY. The first of the 
five days of a Stock Exchange settlement. 
Also called “Contango Day” {q.v.). (See 
Stock Exchange.) 

CONTINUING SECURITY. A security for 
a current account should be a continuing 
security, that is. it should continue to secure 
the account for which it has been given, 
although the balance of the account may 
fluctuate from time to time. In a guarantee 
it is expressly provided that it “shall be a 
continuing security ” (See Guarantee.) A 
banker’s mortgage and a memorandum of 
deposit are also drawn so as to form con- 
tinuing securities. (See Banker’s Mort- 
gage, Legal Mortgage, Memorandum of 
Deposit ) When a company deposits any of 
its debentures to secure a current account, it 
is specially provided by the Companies Act, 
1948, that the debentures shall not be 
deemed to have been redeemed by reason 
only of the account having ceased to be in 
debit. (See Debentures.) 

A mortgage to secure a fixed amount is not 
a continuing security for a current account 
Against such a security the advance should 
be on a separate loan account. (See Mort- 
gage.) 

With respect to the right of a prior mort- 
gagee to make further advances, after 
receiving notice of a subsequent mortgage, 
where the mortgage imposes an obligation 
on the mortgagee to make further advances, 
see the provisions of the Law of Property 
Act, 1925, Section 94, under Mortgage 

CONTRACT. (See Contracts ) 

CONTRACT NOTE (BROKER’S). The 
note or memorandum which is given by a 
broker to the person for whom an order to 
buy or sell certain stocks or shares has been 
carried out, and which gives particulars of 
the transaction. 

Where a purchase or sale is made by order 
of a banker on behalf of a customer, a note 
IS made on the contract note that the com- 
mission IS shared with the banker. The 
Stock Exchange Committee requires that, 
in addition to a note on the contract note 
that the commission has been divided with 
an agent, the name of the agent must be 
given. This is done in view of the Pre- 
vention of Corruption Act, 1906 (?.v.). 
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The following is a specimen of a contract 
note — 

Exchange Buildings, 

York. 

, 19 . 

Bought for 

(Subject to the Rules and Regulations of the 
London Stock Exchange.) 


@ 

Transfer Stamp and 
Registration 
Contract Stamp 
Brokerage 


£ \\ I 

For Settlement 

, Brokers. 

As to the London Stock Exchange scale 
of Commissions, see under Stockbroker. 

The Finance (1909-10) Act, 1910, as 
amended by Finance Act, 1947, Section 52, 
enacts as follows — 

“Section 77. (1) There shall be charged 

on every contract note as defined 
by this Section for or relating to the 
sale or purchase of any stock or 
marketable security the following 
stamp duties — 

Where the value of the stock or marketable security — 

£ s d 


IS /5 and does not exceed £100 

0 

1 

0 

exceeds £100 

>> 

£500 

0 

2 

0 

„ £500 

f > 

£1,000 

0 

4 

0 

„ £1,000 


£1,500 

0 

6 

0 

„ £1,500 


£2,500 

0 

8 

0 

„ £2,500 

It 

£5,000 

0 

12 

0 

„ £5,000 

tt 

£7,500 

0 

16 

0 

„ £7,500 

it 

£10,000 

1 

0 

0 

„ £10,000 

tt 

£12,500 

1 

4 

0 

„ £12,500 

it 

£15,000 

1 

8 

0 

„ £15,000 

it 

£17,500 

1 

12 

0 

„ £17,500 

it 

£20,000 

1 

16 

0 

„ £20,000 . 


. 

2 

0 

0 


“ (2) Where a contract note is a continua- 
tion or carrying over note made for 
the purpose of continuing or carry- 
ing over any transaction for the 
sale or purchase of stock or market- 
able securities, the contract note, 
although it is made in respect of 
both a sale and purchase, shall be 
charged with duty under this Sec- 
tion as if it related to one of those 
transactions only, and, if different 
rates of duty are chargeable in 
respect of those transactions, to 
that one of those transactions which 
would render the contract note 
chargeable at the highest rate. 
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“ (3) For the purposes of this Part of this 
Act, the expression “contract note “ 
means the note sent by a broker or 
agent to his principal, or by any 
person who by way of business 
deals, or holds himself out as deal- 
ing, as a principal in any stock or 
marketable securities, advising the 
principal, or the vendor or pur- 
chaser, as the case may be, of the 
sale or purchase of any stock or 
marketable security, but does not 
include a note sent by a broker or 
agent to his principal where the 
principal is himself acting as broker 
or agent for a principal, and is him- 
self either a member of a stock 
exchange in the United Kingdom, 
or a person who bona fide carries on 
the business of a stockbroker in the 
United Kingdom, and is registered 
as such in the list of stockbrokers 
kept by the Commissioners 

“ (4) Where a contract note advises the 
sale or purchase of more than one 
description of stock or marketable 
security, the note shall be deemed 
to be as many contract notes as 
there are descriptions of stocks or 
securities sold or purchased. 

Obligation to Execute Contract Note. 

“78. (1) Any person who effects any sale 
or purchase of any stock or market- 
able security of the value of five 
pounds or upwards as a broker or 
agent, and any person who by way 
of business deals, or holds himself 
out as dealing, as a principal in any 
stock or marketable security, and 
buys or sells any such stock or 
marketable security of a value of 
five pounds or upwards, shall forth- 
with make and execute a contract 
note, and transmit the note to his 
principal, or to the vendor or pur- 
chaser of the stock or marketable 
security, as the case may be, and in 
default of so domg shall incur a fine 
of twenty pounds: Provided that 
this Section shall not apply in the 
case of transactions carried out in 
the course of their ordinary busi- 
ness relations between members 
of stock exchanges in the United 
Kingdom. 

“(2) If any person makes or executes 
any contract note chargeable with 
duty and not being duly stamped. 
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he shall incur a fine of twenty 
pounds. 

"(3) No broker, agent, or other person 
shall have any legal claim to any 
charge for brokerage, commission, or 
agency, with reference to the sale 
or purchase of any stock or market- 
able security of the value of five 
pounds or upwards, if he fails to 
comply with the provisions of this 
Section. 

“ (4) All stamp duties on a contract note 
are to be denoted by an adhesive 
stamp appropriated to a contract 
note, and the stamp is to be effec- 
tively cancelled by the person by 
whom the note is executed by 
writing on or across the stamp his 
name or initials, or the name or 
initials of his firm, together with 
the true date of his so writing. 

“(5) Any stamp duty on a contract note 
may be added to the charge for 
brokerage or agency, and shall be 
recoverable as part of such charge. 

Extension of Provisions as to Contract Notes 
to Sale or Purchase of Options. 

"79. (1) The provisions of this Part of 
this Act as to contract notes shall 
apply to any contract under which 
an option is given or taken to pur- 
chase or sell any stock or market- 
able security at a future time at a 
certain price, as it applies to the 
sale or purchase of any stock or 
marketable security, but the stamp 
duty on such a contract shall be one- 
half only of that chargeable on a 
contract note ; Provided that if 
under the contract a double option 
is given or taken the contract shall 
be deemed to be a separate contract 
in respect of each option. 

" (2) Any contract note made or executed 
in pursuance and m consequence of 
the exercise of an option given 
or taken under a contract duly 
stamped in accordance with the pro- 
visions of this Section shall be 
charged with one-half only of the 
duty which would otherwise have 
been chargeable thereon under this 
Part of this Act, provided that it 
bears on its face a certificate by the 
broker, agent, or other person 
mentioned in the last preceding 
Section to the effect that it is 
made or executed in the exercise 


of an option for which a duly 
stamped contract has been ren- 
dered on the date mentioned in 
the certificate." 

CONTRACTS. A contract is a formal 
agreement between two parties, it being 
understood by both that if the contract is 
broken it may become the subject of an 
action at law. A contract has been more 
fully defined as "an agreement entered into 
between two or more persons sanctioned by 
the law, by which agreement each under- 
takes to do, or to abstain from doing, a 
specified act or acts, in consideration of the 
other or others doing, or abstaining from 
doing, some other act or acts ” 

A contract may be made in a document 
under seal, as in a conveyance of property 
or transfer of shares , or it may be a simple 
contract made either by word of mouth or 
by a writing not under seal, as in a bill of 
exchange. In a contract under seal, there 
IS no necessity to prove consideration. In a 
simple contract there must be a considera- 
tion of value. A valuable consideration has 
been defined as "some right, interest, profit, 
or benefit accruing to one party, or some 
forbearance, detriment, loss, or responsibility 
given, suffered, or undertaken by the other." 
A past benefit is not a consideration suffi- 
cient to support a simple contract. When 
a guarantee is taken by a banker to secure 
an existing overdraft, the consideration is 
usually expressed as the banker’s forbear- 
ance not to press for repayment of the 
money or as the granting of further time to 
the debtor, or as openmg or continuing an 
account with the principal debtor. 

"A bargain without a consideration" 
(called a nudum pactum) is not a contract. 

By the Bills of Exchange Act, 1882, a 
bill of exchange {q.v.), a cheque {q.v.), and a 
promissory note {q.v.), must be in -writing. 
By the Statute of Frauds, a guarantee {q.v.) 
must be in writing. There are also other 
contracts which must be in writing. 

In the case of a bill of exchange it is not 
necessary to specify in writing the value 
given or that any value has been given. 
There must, however, be a valuable con- 
sideration, which may be any consideration 
sufficient to support a simple contract. 
An antecedent debt or liability is deemed 
a valuable consideration in a bill of exchange, 
whether the bill is payable on demand or at 
a future time. (See Consideration for 
Bill of Exchange.) 

A contract with a minor, with respect to 
any loan to him, is void. A contract is also 
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void if it is forbidden by an Act of Parlia- 
ment; for example, when shares of a bank 
are sold, the contract note ought to specify 
the numbers of the shares, and if it does not 
do so, the contract is, legally, void. (See 
Leeman’s Act.) 

A contract under seal is a specialty con- 
tract, and an action must be brought within 
twelve years from the date when the cause 
of action first arose. In a simple contract, 
the action must be brought within six years. 
(See Limitation Act, 1939.) 

Section 32 of the Companies Act, 1948, 
enacts that — 

“(1) Contracts on behalf of a company 
may be made as follows — 

“ (a) A contract which if made 
between private persons 
would be by law required to 
be in writing, and if made 
according to English law to 
be under seal, may be made 
on behalf of the company in 
writing under the common 
seal of the company; 

" (6) A contract which if made 
between private persons 
would be by law required 
to be in writing, signed by 
the parties to be charged 
therewith, may be made on 
behalf of the company in 
writing signed by any person 
acting under its authority, 
express or imphed : 

“(c) A contract which if made 
between private persons 
would by law be valid al- 
though made by parol only, 
and not reduced into wnting, 
may be made by parol on 
behalf of the company by 
any person acting under its 
authority, express or im- 
phed. 

“ (2) A contract made according to this 
Section shall be effectual in law, and 
shall bind the company and its suc- 
cessors and all other parties thereto. 

“(3) A contract made according to this 
Section may be varied or discharged 
in the same manner in which it is 
authorised by this Section to be 
made. 

“(4) A deed to which a company is a 
party shall be held to be validly 
executed in Scotland on behalf of 
the company if it is executed in 
accordance with the provisions of 


this Act or is sealed with the com- 
mon seal of the company and sub- 
scribed on behalf of the company by 
two of the directors and the secre- 
tary of the company, and such 
subscription on behalf of the com- 
pany shall be binding whether 
attested by witnesses or not.” 

A contract of suretyship may, under 
certain circumstances, be unenforceable. (See 
Guarantee.) 

As to stamp duty see Agreement. (See 
Companies, Open Contract.) 

CONTRIBUTORIES. In the event of a 
joint stock company being wound up, the 
persons who are liable to contribute to the 
liabilities are called the contributories. 
Section 212 of the Companies Act, 1948, 
deals with the habihty of present and past 
members, and is as follows — 

“(1) In the event of a company being 
wound up, every present and past 
member shall be liable to contribute 
to the assets of the company to an 
amount sufficient for payment of its 
debts and habilities and the costs, 
charges, and expenses of the wind- 
ing up, and for the adjustment of 
the nghts of the contributories 
among themselves, subject to the 
provisions of subsection (2) of this 
Section and the following qualifi- 
cations — 

“ (a) A past member shall not be 
liable to contribute if he has 
ceased to be a member for 
one year or upwards before 
the commencement of the 
winding up : 

“ (&) A past member shall not be 
liable to contribute in re- 
spect of any debt or liability 
of the company contracted 
after he ceased to be a 
member : 

“ (c) A past member shall not be 
liable to contribute unless 
It appears to the Court that 
the existing members are 
unable to satisfy the con- 
tributions required to be 
made by them in pursuance 
of this Act: 

" {d) In the case of a company 
limited by shares no contri- 
bution shall be required 
from any member exceeding 
the amount, if any, unpaid 
on the shares in respect of 
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which he is liable as a 
present or past member: 
“(e) In the case of a company 
limited by guarantee, no 
contribution shall, subject 
to the provisions of Sub- 
section (3) of this Section, 
be required from any mem- 
ber exceeding the amount 
undertaken to be contributed 
by him to the assets of the 
company in the event of its 
being wound up: 

“if) Nothing in this Act shall 
invalidate any provision 
contained in any policy of 
insurance or other contract 
whereby the liability of 
individual members on the 
policy or contract is re- 
stricted, or whereby the 
funds of the company are 
alone made liable in respect 
of the policy or contract: 
“(g) A sum due to any member of 
a company, in his character 
of a member, by way of 
dividends, profits, or other- 
wise, shall not be deemed to 
be a debt of the company, 
payable to that member in 
a case of competition be- 
tween himself and any other 
creditor not a member of the 
company , but any such 
sum may be taken into 
account for the purpose of 
the final adjustment of the 
rights of the contributories 
among themselves. 

(2) In the wmding up of a limited com- 
pany, any director or manager, 
whether past or present, whose 
hability is, under the provisions of 
this Act, unlimited, shall, in addi- 
tion to his liability (if any), to 
contribute as an ordinary member, 
be liable to make a further contri- 
bution as if he were at the com- 
mencement of the winding up a 
member of an unhmited company : 
Provided that — 

“ (a) A past director or manager 
shall not be liable to make 
such further contribution if 
he has ceased to hold ofiice 
for a year or upwards before 
the commencement of the 
windmg up : 


“ (6) A past director or manager 
shall not be liable to make 
such further contribution 
in respect of any debt or 
liability of the company 
contracted after he ceased 
to hold ofi&ce : 

“ {c) Subject to the articles of the 
company, a director or man- 
ager shall not be liable to 
make such further contribu- 
tion unless the court deems 
it necessary to require that 
contribution in order to 
satisfy the debts and liabili- 
ties of the company, and the 
costs, charges, and expenses 
of the windmg up. 

“(3) In the winding up of a company 
limited by guarantee which has a 
share capital, every member of the 
company shall be liable, in addition 
to the amount undertaken to be 
contributed by him to the assets 
of the company in the event of its 
being wound up, to contribute to 
the extent of any sums unpaid on 
any shares held by him." 

CONVERSION. Conversion is a legal term 
signifying wrongful interference with an- 
other person’s property, inconsistent with 
the owner's right of possession. It has been 
defined as follows: “Any person who, how- 
ever innocently, obtains possession of goods 
the property of another who has been 
fraudulently deprived of the possession of 
them and disposes of them whether for his 
own benefit or that of another person, is 
guilty of a conversion.” A banker will be 
liable for conversion if he delivers to an 
unauthorised person articles left with him 
by a customer for safe custody. When he 
collects a cheque for a party who has no 
title or a defective title to it, he is guilty of 
conversion; whether he incurs liability to 
the true owner for such conversion depends 
on whether he is entitled to the protection of 
Section 82 of the Bills of Exchange Act, 1882. 

The damages for conversion of a negotiable 
instrument are its face value, but in Sou- 
chette, Ltd. v. London County Westminster 
(S' Parr's Bank. Ltd. (1920), 36 T.L.R. 195, 
an action by the plaintiff company to recover 
damages for the conversion of certain 
cheques or alternatively for money had and 
received against the defendant bank, Mr. 
Justice Greer, in the course of his judgment, 
said that “it has been frequently laid down 
as a general rule that the measure of damages 
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IS the value of the thing converted at the 
time of its conversion.” “There are many 
cases in which the circumstances have been 
taken into account in order to reduce the 
damages below what they would prima 
facte be.” 

In this case a director of the plaintiff com- 
pany paid into his own account cheques 
drawn by the company in favour of a certain 
payee, whose signature he forged. That 
director then paid a smaller amount by his 
own cheque to the payee. The bank was 
allowed the benefit of these sums which the 
payee had received, and the damages for 
the conversion of the cheques referred to 
was held to be the ultimate loss which the 
plaintiffs suffered. (See this case also under 
Alterations, Collecting Banker.) 

In A. L. Underwood, Ltd. v. Bank of 
Ltverpool and Martins, Ltd., A. L. Under- 
wood, Ltd. V. Barclays Bank, Ltd., [1924] 
1KB 775, the bank was held to have been 
negligent and to be liable for conversion, in 
receiving for collection on behalf of the sole 
director of the company, for his own personal 
account, cheques payable to the company, 
without making any inquiry. (See under 
Collecting Banker.) 

See the case of A . Stewart & Son of Dun- 
dee, Ltd. V. Westminster Bank, under Agent. 

CONVERTIBLE PAPER CURRENCY. A 
bank note which can be exchanged for gold 
on demand for its full value, at the bank 
which issued it, is convertible paper, but 
if it cannot be so exchanged it is called 
inconvertible paper. 

CONVERTIBLE SECURITIES. A general 
term applied to all securities which may be 
readily converted, or turned, into cash. 

A security is sometimes described as 
“convertible,” e.g. the Atchison, Topeka 
and Santa Fe 4 per cent Convertible bonds. 
These bonds may be converted into the com- 
mon stock of that railroad company at any 
time that a holder of the bonds may desire. 

CONVEYANCE. The word “conveyance” 
is principally used to denote the deed by 
which freehold property is conveyed to a pur- 
chaser in fee simple. The wording of a con- 
veyance varies according to circumstances. 
An ordinary simple conveyance begins with 
the date and the names of the parties (e.g. 
vendor and purchaser) to the deed, after 
which follow the recitals, each clause 
beginning with the word “whereas” (the 
recitals explain the title and the object of 
the present deed). After the words “Now 
this Deed Witnesseth" (the testatum clause) 
follow the consideration (i.e. the sum to be 


paid for the property) and an acknowledg- 
ment for that sum by the vendor. After that 
(by the operative words) the vendor conveys 
the property to the purchaser, the exact 
particulars of the property being detailed, 
and then follows the habendum clause 
stating how the property is to be held (as, 
in fee simple, etc.). The clauses which 
follow contain any covenants there may be 
respecting the property. The conveyance 
is executed by the vendor, but execution by 
the purchaser is unnecessary, unless the 
instrument contains covenants binding on 
him 

In the Law of Property Act, 1925, 

“'Conveyance' includes a mortgage, 
charge, lease, assent, vesting declara- 
tion, vesting instrument, disclaimer, 
release and every other assurance of 
property or of an interest therein by 
any instrument, except a will.” 
(Section 205 (1) ) 

By Section 52, “All conveyances of land 
or of any interest therein are void for the 
purpose of conveying or creating a legal 
estate unless made by deed ” This Section 
does not apply to — 

(а) Assents by a personal representative. 
(See Personal Representatives.) 

(б) Disclaimers under Section 54 of the 
Bankruptcy Act, 1914, (See Dis- 
claimer.) 

Indenture. 

Instead of starting a conveyance with the 
words “This Indenture,” it may be started 
with the words “This Conveyance” or 
“This Deed.” (See Deed, Indenture.) 

Abolition of Technicalities. 

A conveyance of freehold land without 
words of limitation shall pass the fee simple 
or other the whole interest which the grantor 
had power to convey, unless a contrary 
intention appears in the conveyance. (Sec- 
tion 60 (1).) Thus the words “heirs” or 
“in fee simple” need not be used. (See 
Fee Simple.) 

In the same way, a conveyance to a 
corporation sole by its corporate designation 
without the word “successors” shall pass 
the fee simple to the corporation. (S.s. (2).) 

Unless a contrary intention is expressed 
m a conveyance the whole estate and 
mterest passes. (Section 63.) 

Receipt in Deed. 

A receipt for consideration money in the 
body of a deed shall be a sufficient discharge 
to the person paying without any further 
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receipt being indorsed on the deed. (Sec- 
tion 67.) 

Execution of Deeds. 

Where an individual executes a deed, he 
shall either sign or place his mark upon it. 
Sealing alone shall not be sufficient. (Sec- 
tion 73.) 

Instruments Transferring Land. 

From 1st September, 1931, an instrument 
transferring land must bear a stamp denoting 
that it has been produced to the Com- 
missioners of Inland Revenue. See Section 
28, Finance Act, 1931, under Title Deeds. 

By Section 62, Stamp Act, 1891 — 
Conveyance or Transfer on sale (as in 
Schedule of Stamp Act, 1891), as amended 
by Finance Act, 1947. 

Of any property (other than stocks or 
marketable securities) — 

Where the value of the consideration 
for sale (or, m case of voluntary 
disposition, of property trans- 
ferred) 

i s d 

Does not exceed £25 — 

for every and fraction of £5 . 6 

Exceeds £25 but does not exceed 

poo- 

for every £25 and fraction of £25 . 2 6 

Exceeds ;^300 but does not exceed 
;^500- 

for every ;^50 and fraction of ;^50 . 5 0 

Exceeds ;^500 but does not exceed 
;^3,000— 

for every ;^50 and fraction of ;^50 . 10 0 

Exceeds ;^3,000 but does not exceed 
;^3,450— 

for every ;^50 and fraction of ;^50 

of the total amount . . 15 0 

Exceeds ;^3,450 — 

for every ;^50 and fraction of ;^50 

of the total amount . .10 0 

By Section 42, Finance Act, 1920, where 
stock is transferred on sale to a dealer or 
his nominee, and the transfer bears, in 
addition to the stamp denoting the duty, a 
supplementary impressed stamp denoting 
that it h 2 is been stamped under the pro- 
visions of this Section, the maximum duty 
shall be ten shillings. If any part of the 
stock has not, within two months, been 
transferred by the dealer to a bona fide 
purchaser, the dealer shall pay to the 
Commissioners of Inland Revenue a sum 
equal to the difference of the duty charged 
on the transfer and the amount of the ad 
valorem duty which would have been charge- 
able thereon if * the stock comprised therein 


had been the stock which was not so trans- 
ferred as aforesaid. 

Section 73 of the Finance (1909-10) Act, 
1910, IS as follows — 

"The stamp duties chargeable under 
the heading ‘Conveyance or Transfer 
on Sale of any Property ’ in the First 
Schedule to the Stamp Act, 1891 (in this 
Part of this Act referred to as the principal 
Act) shall be double those specified in 
that Schedule: Provided that this Section 
shall not apply to the conveyance or transfer 
of any stock or marketable security as defined 
by Section one hundred and twenty-two of 
that Act, or to [the words in italics were 
repealed by the Finance Act, 1920] a con- 
veyance or transfer where the amount or 
value of the consideration for the sale does 
not exceed five hundred pounds and the 
instrument contains a statement certifying 
that the transaction thereby effected does 
not form part of a larger transaction or of a 
senes of transactions in respect of which the 
amount or value, or the aggregate amount 
or value, of the consideration exceeds five 
hundred pounds ” [A "marketable secunty" 
as defined by Section 122 of the Stamp Act, 
1891, means a secunty of such a description 
as to be capable of bemg sold m any stock 
market in the United Kingdom ] 

Since the passing of the above Act, con- 
veyances, where the consideration does not 
exceed ;^500, contain a clause at the end to 
the above effect. (See Freehold.) 

Stamp Duty on Gifts inter vivos. 

By the Finance (1909-10) Act,^1910, Sec- 
tion 74 — 

"(1) Any conveyance or transfer oper- 
ating as a voluntary disposition 
inter vivos shall be chargeable with 
the like stamp duty as if it were a 
conveyance or transfer on sale, with 
the substitution in each case of the 
value of the property conveyed or 
transferred for the amount or value 
of the consideration for the sale : 

Provided that this Section shall 
not apply to a conveyance or 
transfer operating as a voluntary 
disposition of property to a body 
of persons incorporated by a special 
Act if that body is by its Act pre- 
cluded from dividing any profit 
among its members and the prop- 
erty conveyed is to be held for the 
purposes of an open space or for 
the purposes of its preservation 
for the benefit of the nation." 
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No conveyance or transfer operating as a 
voluntary disposition inter vivos shall be 
deemed to be duly stamped, unless the Com- 
missioners have expressed their opinion 
thereon in accordance with Section 12 of the 
Stamp Act, 1891, but see the circular issued 
by the Board of Inland Revenue m February, 
1911, under Transfer of Shares. (See 
Adjudication Stamps.) 

Sub-sections (4), (5), and (6) of Section 74, 
Finance (1909-10) Act, enact as follows — 

“ (4) Where any instrument is chargeable 
with duty both as a conveyance or 
transfer under this Section and as 
a settlement under the heading 
'Settlement' in the First Sche- 
dule to the principal Act, the 
instrument shall be charged with 
duty as a conveyance or transfer 
under this Section, but not as a 
settlement under the principal Act 
“(5) Any conveyance or transfer (not 
being a disposition made in favour 
of a purchaser or incumbrancer or 
other person in good faith and for 
valuable consideration) shall, for the 
purposes of this Section, be deemed 
to be a conveyance or transfer oper- 
ating as a voluntary disposition 
VIVOS, and (except where marriage is 
the consideration) the consideration 
for any conveyance or transfer shall 
not for this purpose be deemed to 
be valuable consideration where the 
Commissioners are of opinion that 
by reason of the inadequacy of the 
sum paid as consideration or other 
circumstances the conveyance or 
transfer confers a substantial benefit 
on the person to whom the property 
is conveyed or transferred. 

"(6) A conveyance or transfer made for 
nominal consideration for the pur- 
pose of securing the repayment of 
an advance or loan or made for 
effectuating the appointment of a 
new trustee or the retirement of a 
trustee, whether the trust is ex- 
pressed or implied, or under which 
no beneficial mterest passes m the 
property conveyed or transferred, 
or made to a beneficiary by a trustee 
or other person in a fiduciary capa- 
city under any trust, whetiier ex- 
pressed or implied, or a disentailing 
assurance not limiting any new 
estate other than an estate in fee 
simple m the person disentailing the 
property, shall not be charged with 
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duty under this Section, and this 
sub-section shall have effect not- 
withstanding that the circumstances 
exempting the conveyance or trans- 
fer from charge under this Section 
are not set forth in the conveyance 
or transfer.” 

The following are the Sections of the Stamp 
Act, 1891, referred to above — 

Meaning of " Conveyance on Sale.” 

”54. For the purposes of this Act the 
expression ‘conveyance on sale’ includes 
every instrument, and every decree or order 
of any court or of any commissioners, 
whereby any property, or any estate or 
interest m any property, upon the sale 
thereof is transferred to or vested in a pur- 
chaser, or any other person on his behalf or 
by his direction. 

Hovo ad valorem Duty to be calculated %n 
respect of Stock and Securities. 

”55. (1) Where the consideration, or any 

part of the consideration, for a 
conveyance on sale consists of any 
stock or marketable security, the 
conveyance is to be charged with 
ad valorem duty in respect of the 
value of the stock or security. 

” (2) Where the consideration, or any part 
of the consideration, for a convey- 
ance on sale consists of any security 
not being a marketable security, the 
conveyance is to be charged with 
ad valorem duty in respect of the 
amount due on the day of the date 
thereof for principal and interest 
upon the security. 

How Conveyance in Consideration of a Debt, 
etc., to be Charged. 

”57. Where any property is conveyed to 
any person in consideration, wholly or in 
part, of any debt due to him, or subject 
either certainly or contingently to the pay- 
ment or transfer of any money or stock, 
whether being or constituting a charge or 
incumbrance upon the property or not, the 
debt, money, or stock is to be deemed the 
whole or part, as the case may be, of the 
consideration in respect whereof the convey- 
ance is chargeable with ad valorem duty. 

Direction as to Duty in Certain Cases. 

”58. (3) Where there are several instru- 
ments of conveyance for completing 
the purchaser’s title to property 
sold, the prmcipal instrument of 
conveyance only is to be charged 
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with ad valorem duty, and the other 
instruments are to be respectively 
charged with such other duty as 
they may be liable to, but the last- 
mentioned duty shall not exceed the 
ad valorem duty payable in respect 
of the principal instrument 
‘ ' (4) Where a person having contracted for 
the purchase of any property, but 
not having obtained a conveyance 
thereof, contracts to sell the same 
to any other person, and the pro- 
perty is in consequence conveyed 
immediately to the sub-purchaser, 
the conveyance is to be charged 
with ad valorem duty m respect of 
the consideration moving from the 
sub-purchaser. 

Principal Instrument, How to be Ascertained. 
“61. (1) In the cases hereinafter speci- 

fied the principal instrument is to 
be ascertained in the following 
manner : 

“ (a) Where any copyhold or cus- 
tomary estate is conveyed by 
a deed, no surrender being 
necessary, the deed is to be 
deemed the prmcipal instru- 
ment: 

“ (6) In other cases of copyhold or 
customary estates, the sur- 
render or grant, if made out 
of court, or the memoran- 
dum thereof, and the copy 
of court roll of the surrender 
or grant, if made in court, 
is to be deemed the prmcipal 
mstrument : 

“(c) Where m Scotland there is 
a disposition or assignation 
executed by the seller, and 
any other mstrument is 
executed for completing the 
title, the disposition or 
assignation is to be deemed 
the principal mstrument. 

“ (2) In any other case the parties may 
determine for themselves which of 
several instruments is to be deemed 
the principal instrument, and may 
pay the ad valorem duty thereon 
accordingly." 

Conveyance or Transfer by way 
of security of any property 
{except such stock as aforesaid), 
or of any security. 

See Mortgage, and Market- 
able Security. 


I s. d 

Conveyance or Transfer of any 

kind not hereinbefore described 0 10 0 

And see Section 62, above. 

By Section 6, Finance Act, 1898 — 

"The definition ‘Conveyance on Sale' 
includes a decree or order for, or having the 
effect of an order for, foreclosure. Provided 
that (a) the ad valorem stamp duty upon any 
such decree or order shall not exceed the 
duty on a sum equal to the value of the 
property to which the decree or order relates, 
and where the decree or order states that 
value that statement shall be conclusive for 
the purpose of determining the amount of the 
duty ; and {b) where ad valorem stamp duty is 
paid upon such decree or order, any convey- 
ance following upon such decree or order 
shall be exempt from the ad valorem stamp 
duty.” 

By Section 10, Finance Act, 1900 — 

"A Conveyance on Sale made for any 
consideration m respect whereof it is charge- 
able with ad valorem duty, and m further 
consideration of a covenant by the purchaser 
to make, or of his having previously made, 
any substantial improvement of or addition 
to the property conveyed to him, or of any 
covenant relating to the subject matter of 
the conveyance, is not chargeable, and shall 
be deemed not to have been chargeable with 
any duty m respect of such further con- 
sideration.” 

Where property is conveyed, subject to a 
mortgage, conveyance duty is payable upon 
the amount of the mortgage and interest 
up to the date of the conveyance (see Section 
57 of the Stamp Act, 1891, quoted above), 
in addition to the duty upon the amount of 
the consideration passing from the pur- 
chaser. Where the mortgagee joins with 
the mortgagor in a conveyance to a pur- 
chaser, and the conveyance contains a 
covenant by the purchaser with the mort- 
gagee for payment of the mortgage debt and 
interest, collateral security duty limited to 
10s. (see Mortgage) is charged m addition 
with respect to that covenant. 

As to stamping instruments after execu- 
tion, see Section 15 of the Stamp Act, 1891, 
under heading Stamp Duties, (See Com- 
position — ^T RANSFERS — SHARES, COPYHOLD, 
Freehold, Increment Value Duty, 
Leasehold, Transfer of Shares, Trans- 
mission OF Shares.) 

COPARCENERS. Before 1926, where the 
owner of a freehold estate died intestate 
without a male heir, the land descended to 
all the daughters (if any) as coparceners. 
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and the land could be partitioned amongst 
them. This method of inhentance was 
abolished by the Law of Property Act, 1925. 
(See Intestacy.) 

COPPER COINS. Real copper coins were 
first issued m 1672, and were replaced by 
bronze in 1860, though bronze coins are still 
commonly spoken of as “coppers.” They 
are made of a mixed metal, 95 parts of 
copper, four parts of tin and one part of 
zinc. They are legal tender only to the 
amount of one shilling. 

The figure of Britannia upon the coins is 
said to have been originally modelled from 
the beautiful Frances Stuart, afterwards 
Duchess of Richmond (Hutchison, Prac- 
tice of Banking, Vol. II, p. 514 ) (See 
Coinage ) 

COPYHOLD. In copyhold tenure, the 
freehold interest in land belonged to the 
lord of the manor, the copyhold tenant hav- 
ing practically an estate in fee simple, 
however, subject to certain customary rights 
and services due to the lord of the manor, such 
as "fines” on admittance of a new tenant, 
quit rents payable annually, and the right 
of “henot,” i.e. the right of the lord of the 
manor to take the best beast or chattel on 
the death of the copyholder. 

By the Law of Property Act, 1922, all 
copyholds were converted into freeholds on 
1st January, 1926, and all manorial inci- 
dents, services, and rights were abolished 
subject to compensation payable to the 
lord and steward of the manor. 

The right of the lord to manorial inci- 
dents was kept alive until the end of 1936, 
unless compensation had been agreed upon 
voluntarily meanwhile, after which time 
they were no longer payable. But the right 
to compensation persisted until 1st January, 
1941. Until that time either the lord or the 
tenant could apply to the Ministry of Agri- 
culture to determine the amount of com- 
pensation, which was determined in accord- 
ance with the Copyhold Act, 1894, as modi- 
fied by the Law of Property Act, 1922. If 
no application was made by 1st January, 
1941, no compensation was payable for 
extinguished manorial incidents. 

CORPORATION. A corporation is created 
by an Act of Parliament or by a charter 
granted by the Crown. A corporation is 
a legal “person” by itself and continues 
as a distinct body, irrespective of any changes 
which may take place amongst the members. 
Water companies are incorporated under 
private Acts of Parhament, and most tradmg 
companies under one of the Companies Acts. 


In considering an application for a loan, the 
banker must ascertain if the corporation 
has power to borrow, and, if it has power, 
whether the money to be borrowed will cause 
the limit of such borrowing powers to be 
exceeded. 

In all dealings with a limited company, 
whether with regard to the borrowing of 
money, or the charging of the company's 
property, or the manner in which cheques 
are drawn, a banker is taken to be 
acquainted with the memorandum and 
articles of association of the company, 
and is affected with notice of all that is 
contained in those two documents. (See 
Companies.) 

CORPOREAL HEREDITAMENT. An 

interest in land in possession, i.e. a present 
right to enjoy the possession of land. 

COULISSE. The ofi&cial brokers, agents de 
change, upon the Pans Exchange, form the 
Parquet; the unofficial dealers form the 
Coulisse. 

COUNTERFEIT COINS. (See Base 
Coins ) 

dOUNTERMAND OF PAYMENT. A 

banker is obliged to honour the cheque of his 
customer, if there is a sufficient balance m 
the account to meet it, and the cheque is in 
order. The drawer may, however, instruct 
the banker to stop payment of a cheque, 
and the banker will be liable if he neglects 
to attend to the instructions. 

The Bills of Exchange Act, 1882, Section 
75, states that the duty and authonty of a 
banker to pay a cheque drawn on him by 
his customer are determined by countermand 
of payment. 

A countermand of payment can be given 
only by the drawer, but notice from a holder 
that a cheque has been lost by him would 
put a banker on his guard, pendmg instruc- 
tions from the drawer. 

Any cheque drawn upon a joint account 
may be stopped by any one of the joint 
parties, and one trustee or executor may 
stop payment of a cheque drawn by all the 
trustees or executors. 

An order to stop payment of a cheque 
should be in writing and be signed by the 
customer, and if the order is subsequently 
cancelled, the fresh instructions should also 
be in writing. The drawer cannot stop 
pa 3 rment of a cheque which a banker has, 
at the drawer's request, already certified, 
or marked, for payment. 

The terms of a countermand of pa 3 rment 
by a customer should be very precise, so as 
to admit of no question as to which cheque 
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is referred to. A good form is as follows — 

To the X & Y Bank, Ltd., Leeds. 

July 10, 19 . 

Plezise stop payment of cheque No. 
46501, dated July 9, 19 , for ;^100, signed 

by me payable to Thomas Brown; which 
has been lost. 

Alfred Smith. 

As to countermand of payment by wire, 
and further information, see Payment 
Stopped. (See Bill of Exchange, Lost 
Bill of Exchange, Payment of Cheque ) 

COUNTERPART. A duplicate of an in- 
strument. The word is used chiefly in 
connection with leases, e.g where a house 
IS leeised for a period of years, the lessee 
receives the lease signed by the lessor and 
the lessor receives a counterpart or copy of 
it signed by the lessee. 

For the stamp duty, see Duplicate. 

COUNTERSIGN. A frequent arrange- 
ment made by a company with its bankers 
is that all cheques shall be signed by two 
directors and countersigned by the secretary. 
The countersignature is as necessary as 
the other signatures before pa 3 mient of a 
cheque. Where the secretary is also a 
director, the company’s resolution as to the 
signing of cheques should state whether or 
not the secretary may sign in both capacities. 
In cases where cheques are to be signed by, 
say, one director and countersigned by the 
secretary, it is often the intention of the 
company that two persons are to sign and 
not one person in two capacities. (See under 
Companies.) 

COUNTRY CLEARING. The section of 
the Clearing House which, until September, 
1939, dealt with the clearance of all cheques 
drawn on banking offices outside the London 
postal area, i e outside the Town and 
Metropolitan Clearing areas. 

Immediately before the outbreak of war 
in September, 1939, the Clearing House was 
evacuated to Stoke-on-Trent and the country 
clearing merged into one general clearing 
that was set up as an emergency measure. 
(See Clearing House.) 

On the return of the Clearing House at 
the end of the 1939-1945 War, the Country 
Clearing was not restored, country cheques 
being merged into the General Clearing. 

COUNTY COUNCILS. When a bank is 
appointed as banker to a county council a 
resolution under the seal of the council 
should be taken and the accounts opened in 
the name of the treasurer. 

By Section 184 of the Local Government 


Act, 1933, all pa 3 rments to and out of the 
county fund must be made to and by the 
county treasurer, and pa 5 rments are made in 
pursuance of an order of the council signed 
by three members of the finance committee 
and countersigned by the clerk to the 
council. The same order may include several 
payments, but no order may be made except 
in pursuance of a resolution of the council 
passed on the recommendation of the finance 
committee 

Cheques issued in pursuance of an order 
as above must be countersigned by the clerk 
of the county council or some person 
approved by the council. 

Before the commencement of every 
financial year a county council must pre- 
pare a budget of estimated income and 
expenditure and precepts are then issued 
for the levying of rates to meet the estimated 
habilities. 

All borrowings require government sanc- 
tion, except money for lending to a parish 
council, money borrowed temporarily under 
Section 215 (a) of the Local Government 
Act, 1933, and money raised by mortgage 
of sewage works and plant. 

For all borrowings, a resolution of the 
council should be obtained. (See Local 
Authorities ) 

The London County Council is outside the 
provisions of the Local Government Act, 
1933. The council may borrow by the issue 
of consohdated stock, terminable annuities, 
L.C.C. bills, or by way of mortgage for 
certam purposes, such as making loans to 
metropohtan borough councils (London 
County Council (Finance Consolidation) 
Act, 1912). Under Section 3 of the same 
Act it may borrow for a period not exceeding 
six months for any purpose and in aqy 
manner the council thinks fit. It may also 
borrow with government sanction, by issumg 
bearer bonds or housing bonds. 

COUNTY COURT ACCOUNTS. The appoint- 
ment by a registrar of a County Court of a 
deputy to act for him is made m a formal 
document on which the approval of the 
judge of the County Court is recorded. This 
authority should be produced to a banker 
when cheques are to be signed by a deputy 
registrar. 

COUPON. (From Fr. couper, to cut.) 
Literally a piece cut off. 

A coupon is a warrant for the payment 
of interest. It is usually attached to a bond 
or debenture, and requires to be cut off when 
the time has arrived for its presentment for 
payment. Where the interest on debentures 
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and bonds is paid by means of coupons, a the bond must then be sent to obtain the 

sheet of coupons is supplied. The sheet new coupons. 

contains a series of coupons, there being a In the event of any coupons being lost, 
coupon with a different date for each pay- notice should be given to the bank where 
ment of interest, quarterly or half-yearly, they are payable. The banker will no doubt 
cts the case may be, for several, and, in cases exercise care before paying them, but he 
of large coupon sheets, for many years to cannot really refuse to pay them, unless an 
come. Where no date of payment appears order to do so is received from the customer 
upon the coupons, they are payable on who gave the instructions for the bank to 
advertised dates. If the date of pa 5 nnent pay the coupons. 

falls upon a Sunday or a bank holiday they In addition to being attached to bearer 
are payable on the succeeding business bonds, coupons are attached to Registered 
day. Coupon-Bonds. (See Registered Coupon- 

Some coupons are payable either in this Bond.) 
country or abroad, as, for example, in A coupon is exempt from stamp duty. 

London in sterling, or in New York (or other The exemption is contamed in Section 40, 

places) at the current rate of exchange in Finance Act, 1894: — “ A Coupon for interest 
London. on a marketable security as defined by 

There are also coupons payable at a fixed the Stamp Act, 1891, being one of a set of 

exchange, for example, in London in sterling, coupons, whether issued with the security 
or “in New York at the fixed exchange of or subsequently issued in a sheet shall not be 
$4*87 per one pound sterling.” A holder chargeable with any stamp duty." A coupon 
of such coupons may present them for attached to a scrip certificate is not exempt, 

payment in London or, if there is an advan- (See Bearer Bonds, Drawn Bonds.) 

tage to be secured from the exchange, he COUPON-BOND. (See Registered 
may instruct his bankers to collect them in Coupon-Bond.) 

New York and have the proceeds remitted COUPON BOOK. In this book are kept 

to this country, or if the holder looks for a particulars of all coupons sent away for 

fall in the sterling value of the dollar he collection. Columns are provided for-^ate 
may secure the exchange profit at once by sent, name of customer, name of issuers with 

having the coupons sold in this country, designation, number, etc., of bond from 

A banker should take his customer’s instruc- which the coupons have been detached, and 
tions when such coupons are handed in for nominal amount of coupon. Two final 
collection. columns show the proceeds and when 

A banker keeps a coupon diary, in which received, 
are entered particulars of the coupons A record of all coupons held for collection 
falling due upon the various dates. Coupons should be made in a diary under the various 
are generally sent up to London, by a dates of payment. 

country banker, for collection, say, three COURSE OF EXCHANGE. The name of 
or four weeks before they are due. In order the list which, prior to 1921, was issued 
to prevent them getting lost, they should be twice a week and which gave the rates of 
pinned to a ticket or slip. There should be a exchange on the principal foreign centres 
separate ticket for each different security, as quoted in the I^ndon Foreign Exchange 
which should quote the number of coupons market. 

attached, and give particulars of them. The Merchants, foreign bankers, and exchange 
coupons should be sorted m numerical order brokers used to meet in the Royal Exchange 
and according to amounts. every Tuesday and Thursday for dealmgs 

Bonds are usually quoted as “ ex coupon ” in foreign bills and foreign exchange, but 
on the evening of the date when the coupon these meetings were discontmued, as from 
is due. When a bond is sold after the coupon the beginning of 1921, in favour of modem 
has been sent for collection and before it and more expeditious methods. (See Cheque 
is due, the seller must pay the buyer the Rate, Long Rate, Short Rate, Specie 
amount of the coupon. Points.) 

When the last coupon has been detached, COURT BARON. The court of the lord 
the part of the sheet which remadns is called of the manor, for freeholders. The copy- 
the “talon,” and it is forwarded to the holders' court was called the “customary 
address given thereon to be exchanged court.” Copyhold and customary property 
for a fresh sheet of coupons. A “talon” were converted into freehold on 1st January, 
is not, however, attached in all cases, and 1926. (See Copyhold.) 
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COURT, POWERS OF (IN WINDING UP). 

When an order has been made for the wind- 
ing up of a company, the Court shall settle 
a list of contributories, and shall cause the 
assets of the company to be collected and 
applied m discharge of its liabilities. The 
Court has power to require any banker, 
officer of the company, or others, to deliver 
to the liquidator any money or property m 
his hands to which the company is pnma 
facte entitled ; and to make an order for the 
payment of debts due by any contributory 
to the company ; and to make calls on all or 
any of the contributories ; and to order any 
payments to be made to the account of the 
liquidator at the Bank of England. The 
Court has also power to exclude creditors 
who have not proved their debts within the 
sp>ecified time; and to adjust the rights of 
contributories and distribute any surplus. 
When the affairs of a company have been 
wound up, the Court shall make an order 
that the company be dissolved. Most of the 
powers and duties of the Court may be per- 
formed by the liquidator, subject to the 
control of the Court. The Court has extra- 
ordinary powers to summon persons sus- 
pected of having property of the company: 
and, in England, to order the public exam- 
mation of promoters, directors, or officers 
in cases where it is reported that a fraud has 
been committed. The Court has also power 
to arrest an abscondmg contributory. (See 
Companies.) 

COVENANT. A document setting forth 
the terms of a contract or agreement between 
two or more persons. 

By the Stamp Act, 1891, the stamp duty 
is — 

Covenant for securing the pay- £ s. d. 
ment or repayment of money, 
or the transfer or retransfer of 
stock. 

See Mortgage. 

Covenant m relation to any an- 
nuity upon the original creation 
and sale thereof. 

See Conveyance on Sale. 

Covenant m relation to any 
annuity {except upon the original 
creation and sale thereof) or to 
other periodical payments. 

See Bond, Covenant, etc. 

Covenant. Any separate deed of 
covenant {not bang an instru- 
ment chargeable mth ad valorem 
diUy as a conveyance on sale or 
mortgage) made on the sale or 
mortgage of any property, and 


relating solely to the conveyance £ s. d. 
or enjoyment of, or the title to, 
the property sold or mortaged, 
or to the production of the 
muniments of title relating 
thereto, or to all or any of the 
matters aforesaid 

Where the ad valorem duty'j ^ ^ ^ . 

in respect of the considera- 1. to th^e amount 
tion or mortgage money I of such od 
does not exceed 10s. ) 

In any other case . . 0 10 0 

As to covenants in a lease, see under 
Leasehold, 

COVENANT TO SURRENDER. A deed 
m which the vendor of copyhold land cove- 
nanted to surrender it to the use of the pur- 
chaser. The actual surrender was to the 
lord of the manor to the use and behoof of 
the purchaser, (See Copyhold ) 

COVER. The word is commonly used with 
the same meaning as security. 

An advance is said to be ‘‘covered” 
when sufficient security is held to protect 
the banker from loss (See Security.) 

COVER NOTE. A note issued by an 
insurance company when the first premium 
has been paid declaring (e.g. in a proposal 
for insurance against fire) that the proposer 
is ‘‘covered” in the meantime until the 
policy is issued. 

COVERING DEED. A name sometimes 
given to a trust deed which covers or secures 
the debentures of a company. 

COVERTURE. The legal state of a 
married woman. (See Feme Covert.) 

CREDIT BANKS. CREDIT SOCIETIES. 
Credit banks or agricultural co-operative 
credit societies, as they are often called, 
have proved unsuccessful in Great Britain, 
but on the Continent and in many other parts 
of the world much of the financing of agricul- 
ture IS carried out by these societies. 

They are especially well-developed in 
Germany, where the system began with the 
formation of a semi-philanthropic organisa- 
tion by F. W. Raiffeisen in 1849. The first 
efforts were slow in making progress, but by 
1865 a number of similar societies had been 
formed. The mam principles of these early 
societies were. (1) None but persons of the 
highest character might become members, 
(2) each society might operate only in a 
small area where the members would be 
mutually well-known, (3) money to be raised 
from amongst the members themselves, 
(4) unlimited liability, (5) no paid officials, 
(6) all profits to go to reserve. 
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Societies based upon similar pnnciples 
now occupy an important place in German 
rural economy and the Raiffeisen type of 
organisation has spread to every part of the 
world. An adaptation of the system is doing 
particularly good work in India in helping 
to free the peasants from usurers. 

Shortly after the first experiments of 
Raiffeisen in the Rhineland, F. H. Schulze 
of Delitzsch in Saxony began a more strictly 
commercial system of co-operative credit 
These banks lent to both urban and rural 
borrowers and obtained part of their capital 
by the issue of shares. 

A third foundation organisation dating 
back to 1866 was that of Luzzatti in Italy. 
This has some of the characteristics of both 
the Raiffeisen and the Schulze-Delitzsch 
systems. 

Upon these early co-operative efforts 
there has been based in almost every Con- 
tinental country a network of agricultural 
credit banks which do very useful work 
among the peasant populations They have 
also formed the inspiration for rural 
credit systems in the U S.A., India, Japan, 
and the Dominions In Germany alone 
there exist some 18,000 co-operative credit 
societies. 

Yet in Great Britain the movement is 
practically dead. Owing largely to the 
strenuous personal pioneering efforts of the 
late Sir Horace Plunkett there has been 
established a good number of such societies 
in Ireland, but the movement was never so 
strong in the rest of the British Isles. 

From the end of the nineteenth century 
enthusiastic efforts were made by a small 
group of pioneers to introduce some system of 
agricultural credit co-operation into Eng- 
land In 1893 the Agricultural Banks Asso- 
ciation was formed and this combined early 
in the present century with the Agricultural 
Organisation Society (founded 1900) which 
was interested in agricultural co-operation 
generally. In 1908 a Central Co-operative 
Bank was established and by 1911 the move- 
ment had achieved a measure of success in 
that about forty-five small co-operative 
credit societies were in operation, but the 
total amount of their loans was under 1,500. 

Very little progress was made after that 
time in spite of the fact that the Govern- 
ment began to take an interest in the work. 
In 1913 the Board of Agriculture and 
Fisheries commenced an annual grant to the 
Agricultural Organisation Society and m the 
same year it was announced in the House of 
Commons that this Board had been in com- | 


munication with the leading joint-stock banks 
which had branches in the rural districts, 
with regard to the assistance which the banks 
could offer, in accordance with ordinary 
banking principles, to registered Co-operative 
Credit Societies, consisting mainly of small- 
holders and allotment holders. 

It was stated that most of the banks were 
willing to assist in the formation of a society 
and to give advice on matters of book-keep- 
ing They would also favourably consider the 
acceptance by managers of the post of unpaid 
treasurer, provided that it did not involve 
membership of the society. These banks were 
prepared to allow as good rates as possible 
on balances in their hands. They would also 
be prepared to give favourable consideration 
to applications for advances from such 
societies, subject to the usual conditions as 
to repayment and to their being satisfied 
that the liability of the members of the 
society formed a good security. Interest 
charged on such advances would be at a 
favourable fixed rate subject to a year’s 
notice of alteration. 

Very few, if any, advances were ever 
made on these lines for the reason that the 
movement made very little progress sub- 
sequently. 

In 1923 the Government subsidy to the 
Agricultural Organisation Society ceased and 
by 1925 the Society had to cease functioning 
as its income from voluntary contributions 
was insufficient to keep it going. Yet in the 
same year that this subsidy ceased the Com- 
mittee on Agricultural Credit reported 
(Cmd 1810) and recommended that an 
endeavour to meet the short-term credit 
requirements of agriculture should be made 
by means of local Credit Societies to 
be subsidised by the Ministry of Agricul- 
ture to the extent of ;^1 for each £\ share, 
5s. paid. 

These recommendations were made law by 
the Agricultural Credits Act, 1923, but this 
fculed to achieve any success. A mere three 
or four small societies were formed and by 
1927 it was officially admitted that the Act 
had been a failure. {Report on Agricultural 
Credit, by R. R. Enfield.) The Agricultural 
Credits Act, 1928 {q.v.) has superseded these 
schemes. 

CREDIT FORM. In America, a credit 
form is a statement of assets and liabilities 
to be signed by a prospective borrower. 
In the report of the committee of the 
American Bankers’ Association appointed 
to draw up standardised credit forms, it is 
explained that “in compiling these forms, 
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it has been the aim of the committee to 
elicit all the information necessary to obtain 
an intelligent insight into the financial and 
other conditions of the individual or busi- 
ness under consideration, and at the same 
time to make its questions as brief and 
simple as possible.” 

CREDIT INSURANCE. A method of 
insuring the payment of commercial debts. 
By taking out a policy a seller of goods may 
be relieved of the whole, or part, of any loss 
he may sustain should the buyer become 
insolvent and thereby be unable to pay the 
seller the full amount of the debt. Policies 
are granted to cover bills of exchange drawn 
in respect of goods sold and delivered. All 
duly accepted bills must be declared to the 
insurance company. In the event of dis- 
honour of any duly accepted bill, the agreed 
proportion of such bill as is covered by the 
policy IS paid to the assured on satisfactory 
proof of such dishonour and assignment of 
the debt to the company. Any amount 
collected by the company from the estate 
of the defaulter in excess of the amount 
paid by the company (plus interest and 
charges) is returned to the assured. (See 
Export Credits Guarantee Department.) 

CREDIT SLIP. The form which is filled 
up and signed by a customer when paying 
in to the credit of an account. It should 
be dated by the customer for the day 
on which the payment to credit is handed 
across the counter, or, if sent by post, the 
date of its dispatch. 

A credit slip should show how the amount 
is made up, in silver, copper, notes, cheques, 
or bills. 

Another name for a credit slip is “paying- 
in slip.” (See Paying-in Slips.) 

CREDITS OPENED AT OTHER OFFICES. 
(See Standing Credits.) 

CRISES, FINANCIAL. (See Panics.) 

CRORE. Ten milhon rupees, written Rs. 
10,000,000. 100 lakhs {q.v.) = 1 crore. 

CROSSED CHEQUE. A crossed cheque 
IS defined by the Bills ot Exchange Act, 
1882, Section 76, as follows — 

” (1) Where a cheque bears across its face 
an addition of — 

"(a) The words ‘and company' 
or any abbreviation thereof 
between two parallel trans- 
verse lines, either with or 
without the words ‘not 
negotiable’; or 

” (6) Two parallel transverse lines 
simply, either with or without 
‘ the words ‘ not negotiable ' ; 


‘‘that addition constitutes a crossing 
and the cheque is crossed generally. 

‘‘ (2) W^ere a cheque bears across its face 
an addition of the name of a banker, 
either with or without the words 
‘not negotiable,’ that addition 
constitutes a crossing, and the 
cheque is crossed specially and to 
that banker.” 

By Section 77 — 

‘‘(1) A cheque may be crossed generally 
or specially by the drawer. 

‘‘(2) Where a cheque is uncrossed, the 
holder may cross it generally or 
specially. 

" (3) WThere a cheque is crossed generally, 
the holder may cross it specially. 

‘‘ (4) Where a cheque is crossed generally 
or specially, the holder may add the 
words ‘not negotiable.' 

" (5) Wliere a cheque is crossed specially, 
the banker to whom it is crossed 
may again cross it specially to 
another banker for collection. 

"(6) Where an uncrossed cheque, or a 
cheque crossed generally, is sent to 
a banker for collection, he may 
cross it specially to himself.” 

By Section 78 — 

‘‘A crossmg authorised by this Act is a 
material part of the cheque ; it shall not be 
lawful for any person to obliterate or, except 
as authorised by this Act, to add to or alter 
the crossing.” 

The duties of a banker with regard to 
crossed cheques are set forth in Section 79 — 

‘‘(1) Where a cheque is crossed specially 
to more than one banker except 
when crossed to an agent for collec- 
tion being a banker, the banker 
on whom it is drawn shall refuse 
payment thereof. 

‘‘ (2) WHiere the banker on whom a cheque 
is drawn which is so crossed never- 
theless pays the same, or pays a 
cheque crossed generally otherwise 
than to a banker, or if crossed 
specially otherwise than to the 
banker to whom it is crossed, or his 
agent for collection being a banker, 
he IS liable to the true owner of the 
cheque for any loss he may sustain 
owmg to the cheque having been 
so paid. 

“Provided that where a cheque 
IS presented for payment which does 
not at the time of presentment 
appear to be crossed, or to have 
had a crossing which has been 
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obliterated, or to have been added 
to or altered otherwise than as 
authorised by this Act, the banker 
paying the cheque in good faith 
and without negligence shall not 
be responsible or incur any lia- 
bility, nor shall the payment be 
questioned by reason of the cheque 
having been crossed, or of the 
crossing having been obliterated 
or having been added to or altered 
otherwise than as authorised by 
this Act, and of payment having 
been made otherwise than to a 
banker or to the banker to whom 
the cheque is or was crossed, or to 
his agent for collection being a 
banker, as the case may be.” 

A banker paying a crossed cheque is 
afforded protection by Section 80 — 

“Where the banker, on whom a crossed 
cheque is drawn, in good faith and without 
negligence pays it, if crossed generally, to a 
banker, or if crossed specially, to the banker 
to whom it is crossed, or his agent for collec- 
tion being a banker, the banker paying the 
cheque, and, if the cheque has come into 
the hands of the payee, the drawer shall 
respectively be entitled to the same rights 
and be placed in the same position as if 
payment of the cheque had been made to the 
true owner thereof.” 

As to the effect of crossing upon the holder. 
Section 81 provides — 

“Where a person takes a crossed cheque 
which bears on it the words ‘not negotiable,’ 
he shall not have and shall not be capable of 
giving a better title to the cheque than that 
which the person from whom he took it 
had." 

A collecting banker is afforded protection 
by Section 82 — 

“Where a banker in good faith and with- 
out negligence receives payment for a cus- 
tomer of a cheque crossed generally or 
specially to himself, and the customer has 
no title or a defective title thereto, the 
banker shall not incur any liability to the 
true owner of the cheque by reason only of 
having received such payment.” (See cases 
under Collecting Banker, as to negligence.) 

The word “customer” in Section 82 in- 
cludes another bank. (See the case of 
Importers Company, Ltd. v. Westminster 
Bank, Ltd., under Account Payee.) 

The words “without negligence” in Sec- 
tion 82 “cannot mean without breach of 
duty on the part of the banker towards him- 
self or towards the person who is his cus- 


tomer. They must mean without taking due 
care to protect the person whose name 
appears in the cheque as being the payee.” 
(Bailhache, J,, in Ladbroke (S' Co. v. Todd 
(1914), 19 Com. Cas. 256.) 

This Section refers only to cheques which 
are already crossed when they come into a 
banker’s hands. Some bankers have a 
notice on the paying-in slips requesting 
their customers to cross all cheques before 
paying them in. A holder may cross a 
cheque generally or specially (Section 77 (2) 
and see p. 196). 

The protection given by this Section ap- 
plies to crossed cheques only when they are 
collected on behalf of a customer. Section 82, 
as it stands, does not protect a collecting 
banker who allows his customer to draw 
against crossed cheques pajd m to credit of 
his account, before the proceeds for them 
have been received from the banker on 
whom the cheques are drawn. Much litiga- 
tion has taken place around this Section, but 
it has now been amended by the Bills of 
Exchange (Crossed Cheques) Act, 1906, 
passed August 4, 1906, being “an Act to 
amend Section 82 of the Bills of Exchange 
Act, 1882.” The amendment is — 

“Section 1. A banker receives payment of 
a crossed cheque for a customer within the 
meaning of Section 82 of the Bills of Ex- 
change Act, 1882, notwithstanding that he 
credits his customer’s account with the 
amount of the cheque before receiving pay- 
ment thereof ” (See the case of M orison 
V. London County <&• Westminster Bank, 
under Per Pro.) 

It has been held that to make a person 
a customer of a banker there must be some 
sort of account, either a deposit or a current 
account or some similar relation. (See cases 
under Customer.) 

A dividend warrant may be crossed. 
Section 95 says — 

“The provisions of this Act as to crossed 
cheques shall apply to a warrant for pay- 
ment of dividen(i.” The provisions do not 
apply to bills, which cannot, therefore, be 
crossed like cheques. If a bill should be 
crossed, the crossing is of no effect. 

Money orders and postal orders may be 
crossed. 

The crossed cheque sections of the Bills 
of Exchange Act, 1882, “shall extend to any 
document issuecl by a customer of any 
banker, and intended to enable any person 
or body corporate to obtam payment from 
such banker of the sum mentioned in such 
document, and shall so extend m like manner 
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as if the said document were a cheque: 
Provided that nothing in this Act shall be 
deemed to render any such document a 
negotiable instrument " (Revenue Act, 1883, 
Section 17). See remarks under Receipt 
ON Cheque. 

Below are specimens of crossings which 
come under the definition of a general 
crossing. 


1 2 3 4 5 6 



quently they are drawn only a half or a 
third way across, and in extreme cases the 
lines are so short as to be easily overlooked. 
A cheque is occasionally met with which 
has a X placed upon it with the object of 
making it a crossed cheque. Such a mark 
does not, of course, constitute it a crossed 
cheque. 

The position of the lines is usually about 


7 8 » 10 



But any of these, or similar, words across 
a cheque, without the transverse lines or with 
only one transverse line, do not constitute 
a crossing. * 

It IS to be noted that where such words as 
"Under Fifty pounds” are written across a 
cheque, if a line is drawn above and below 
those words the lines constitute a general 
crossing, although it may not have been the 
intention to cross it. 

If a cheque is crossed " & Coy., Leeds,” 
the word Leeds may be ignored, as it is not 
part of the crossing. 

At the foot of the page are specimens of 
crossings which are included in the definition 
of a special crossing. 

There are many varieties of general and 
special crossings. As a rule, the transverse 
lines go right across the cheque, but fre- 


1 2 3 4 5 



the middle of a cheque, but they are some- 
times drawn across a corner of it. 

The place of any words added to the 
transverse lines is usually between or imme- 
diately above or immediately below the 
lines, but in some cases they are found at a 
considerable distance from the crossing, and 
occasionally are found written even below 
the amount. It is questionable, however, 
whether words which are not written between 
or near to the transverse lines could be held 
to be a part of the crossing. 

Crossings may be written, stamped, 
printed, or perforated. Many mistakes as to 
the amount would be prevented if customers 
avoided drawing the crossing lines through 
the figures of a cheque. 

By the above sections it is seen that a 
crossed cheque can be paid by the banker on 
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whom it is drawn, if crossed generally, only 
to another banker — if crossed specially, 
only to the banker whose name appears in 
the crossing If the holder of a crossed 
cheque is a customer of the banker on whom 
it is drawn, the banker may place such 
cheque, if it is so desired, to the credit of 
that customer’s account, though he should 
not pay cash for it. The customer, how- 
ever, may forthwith draw a cheque upon 
his account for the cash required. 

Where a cheque crossed generally and 
drawn upon one branch is presented for pay- 
ment at another branch of the same bank, 
the two branches are, for this purpose, con- 
sidered to be two banks, and the banker pay- 
ing such a cheque fulfils the requirements 
of the Act to pay it only to another banker. 
In Gordon v London City and Midland Bank, 
[1902] 1 K B. 242, the Master of the RoUs, 
referring to cheques of that description, 
said : " The defendants, whose branch bank 
receives payment from another branch, are 
certainly a bank. It may be that the pay- 
ment IS to themselves ; still, it is a payment 
made to a bank, and the payment is also 
made by a bank.” 

Where a cheque is crossed, and a payee 
wishes to obtain cash for it from the banker 
on whom it is drawn, it is customary for the 
drawer to cancel the crossing and to write 
“pay cash” upon the cheque. The altera- 
tion, called ” opening the crossing,” should be 
signed by the drawer. A banker, however, 
should be on his guard when requested to 
cash a cheque where the crossing has been 
cancelled, lest by doing so he renders himself 
liable to a true owner who took the cheque 
in a crossed condition, (See Opening a 
Crossing.) 

The transverse lines are an essential part 
of a general crossing, but they are not neces- 
sary in a special crossing. The name of a 
banker by itself across the face of a cheque 
is a special crossing, or the name may be 
placed between transverse lines, or it may 
be placed inside a square or other form of 
margin. 

The dishonour of a crossed cheque does not 
cancel the crossing. The cheque continues 
to be a crossed cheque, and, if re-presented, 
requires to be re-presented in accordance 
with the crossing. If a dishonoured crossed 
cheque bears the crossing of a country 
banker and the crossing of his London 
agents, on re-presentation the cheque may, 
if necessary, be presented direct by the 
country banker. 

Where a crossed cheque is remitted to an 


agent for collection, it is customary for the 
banker to cross it thus ; ” X & Y Bank, Ltd., 
to the British Bank, Ltd., for collection.” 

By Section 79, quoted above, when a 
cheque is crossed to two bankers, except 
when crossed to an agent for collection 
being a banker, the banker on whom it is 
drawn shall refuse payment. If the present- 
ing banker guarantees the banker on whom 
it is drawn, such a cheque would usually be 
paid. But a cheque which is crossed to two 
branches of the same bank, or to a branch 
and the head ofi&ce, is not treated as being 
crossed to two bankers. A cheque crossed 
“X & Y Bank” should not be placed to a 
customer's credit at the British Bank, 
because the banker on whom it is drawn can 
pay it only to the X & Y Bank. 

It is customary for a collecting banker to 
whom a cheque is specially crossed, to place 
an impress of his stamp upon it, as an indica- 
tion to the paying banker that it has been 
through the hands of that banker, but a 
cheque should not be dishonoured merely 
because the collecting banker has omitted to 
stamp it. 

The words “not negotiable,” added to a 
general or a special crossing, do not operate 
as a restriction upon the transfer of a cheque, 
but merely give notice to anyone taking the 
cheque that he cannot obtain a better title 
than the person had from whom he received 
it. The words “not negotiable” do not by 
themselves constitute a crossing. (See Not 
Negotiable.) 

Many cheques have such words as “place 
to credit of John Brown's account,” 
“account of payee,” “account John Jones” 
added to the crossing. The Bills of 
Exchange Act does not make any particular 
reference to an addition of that nature, 
though it does say at Section 78 that it shall 
not be lawful for any person to obliterate or, 
except as authorised by this Act, to add to 
or alter the crossing. If the paying banker 
carries out his duty, as prescribed by the 
Act, and pays a cheque crossed generally to a 
banker, and a cheque crossed specially to 
the banker named, he is not concerned at all 
as to whether, or not, the collecting banker 
carried out the instructions to place the 
proceeds to any account indicated. If a 
cheque drawn on the British Banking Co., 
Ltd., and crossed “X & Y Bank, Ltd., for 
the account of John Brown,” is paid in to the 
X & Y Bank, Ltd., by 'Tom Jones to his 
own credit, it is difficult to believe that the 
X & Y Bank, Ltd., would be exonerated 
from blame if they ignored the clear indication 
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upon the cheque and passed it to the 
credit of Jones. Accordingly, m practice, 
a banker who receives such a cheque for 
collection, requires that it be placed to the 
credit of the account as named in the cross- 
ing. In NationalBank v. Silke, [1891] 1 Q.B. 
435, where a cheque was crossed "account 
of Monarty, National Bank,” Lord Justice 
Lindley said with reference to those words: 
"It cannot be contended that they prohibit 
transfer, and I do not think that they indi- 
cate an intention that the cheque should not 
be transferable. They amount to nothing 
more than a direction to the plaintiffs to 
carry the amount of the cheque to Moriarty's 
account when they have received it.” 

In Akrokerrt (Atlantic) Mines, Limited v. 
The Economic Bank, [1904] 2 K.B. 465, 
where certain cheques were crossed "account 
Economic Bank,” Mr. Justice Bigham said : 
"In my opinion these words are not in any 
sense an addition to the crossing. A crossing 
is a direction to the paying bank to pay the 
money generally to a bank, or to a particular 
bank, as the case may be, and when this has 
been done the whole purpose of the crossing 
has been served. The paying bank has 
nothing to do with the application of the 
money after it has once been paid to the 
proper receiving banker. The words ‘ac- 
count A B’ are a mere direction to the 
receiving bank as to how the money is to be 
dealt with after receipt.” 

With reference to the words "how the 
money is to be dealt with after receipt,” as 
a collecting banker may now pass crossed 
cheques at once to the credit of his customer, 
it would appear to follow that the words 
"Account A B” are a direction to the 
receiving banker as to how he must deal with 
the cheques when he receives them. (See 
Account Payee.) 

The object of crossing cheques is to insure 
the safe transmission of the money from the 
sender to the receiver. A general crossing 
would prevent a thief from obtaining value 
from a banker for a cheque, unless he had a 
banking account. The usual special crossing 
would prevent him from obtaining value 
unless he had an account with the banker to 
whom the cheque was crossed. Thus the 
thief's chance of profiting by his plunder 
becomes still further remote. 

If a collecting banker gives cash over the 
counter for a crossed cheque on another 
banker, he does so at his own risk, because 
if an indorsement is forged he is liable to the 
true owner. ^See Cheque, Collecting 
Banker.) 


“ CROSSED TO TWO BANKERS.” An 

answer which is sometimes marked upon a 
cheque by the drawee banker, who is 
returning it unpaid for this reason. 

Where a cheque is crossed to two bankers, 
except when crossed to an agent for collection 
being a banker, the banker on whom it is 
drawn shall refuse payment thereof (Section 
79, Bills of Exchange Act, 1882). 

But a cheque crossed "X & Y Bank, 
Ltd., Leeds,” and also stamped "X & Y 
Bank, Ltd., York,” is not crossed to two 
bankers, as Leeds and York are branches of 
the same banker. 

CROSS-FIRING. Cross-firmg is where 
one person draws a bill or cheque upon 
another, and the latter, at the same time, 
draws a bill or cheque upon the former. 
If the banker allows drawings against un- 
cleared effects, this device can continue un- 
checked. WTien a banker detects signs of 
such a practice, it should act as a danger 
signal and put him at once on his guard 

CROWN. A crown is of the value of five 
shillmgs, and its standard weight is 
436-36363 grains troy. Its standard fineness 
IS thirty-seven-fortieths fine silver, three- 
fortieths alloy , altered by the Coinage Act, 
1920, to one-half fine silver, one-half alloy. No 
crowns were struck between 1902 and 1928. 

Silver crowns were first coined in 1551. 
(See Coinage.) 

CUM DIV. Short for cum dividend, 
"with dividend.” It means that the pur- 
chaser of shares bought on this understand- 
ing IS entitled to the dividend due to be 
paid, and if the dividend warrant is sent by 
the company to the seller, the latter must 
hand over the amount to the purchaser. 
Most stocks are "cum div.” until the Pay 
Day following the declaration of dividend. 
(See Pay Day.) 

CUM DRAWING. With any benefit there 
may be from a drawing of bonds for pa)maent 
which is due to be made. 

CUM RIGHTS. A purchaser of shares 
" cum rights "acquires any rights attaching to 
the shares, e.g. to take up further issues, etc. 

CUMULATIVE DIVIDEND. Preference 
shares have a preferential right to dividend 
before ordinary shares, and if the profits 
of the company in one year are not sufficient 
to pay the full dividend, the profits of suc- 
ceeding years are used for that purpose, and, 
until toe preference shares receive a full 
dividend for each year, the ordinary shares 
receive nothing. The dividend in such 
cases is called cumulative. 

If, however, the preferential right as to 
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dividend is confined merely to the profits of 
each year, the dividend is non-cumulative. 

CUMULATIVE PARTICIPATING PREF- 
ERENCE SHARES. (See Preference 
Sharks ^ 

CUPRO-NICKEL COIN. By the Coinage 
Act, 1946, cupro-nickel coins were sub- 
stituted for silver coins, which were gradu- 
ally withdrawn from circulation Cupro- 
nickel coins are composed of three-quarter 
copper and one-quarter nickel. The change 
was made on account of the high price of 
silver after the second German war and the 
necessity for paying back silver loaned from 
America under lease-lend arrangement 

CURATOR BONIS. (See Appendix on 
“Scottish Banking” under Judicial Fac- 
tors ) 

CURRENCY. The word was originally 
applied to the currency, or passing from 
hand to hand, of money, but it has now 
come to be applied to the money itself, 
gold, silver and copper. Bills of Exchange, 
bank notes, cheques and any other docu- 
ments which act as a substitute for coins 
are also mcluded under that term. (See 
Currency Notes.) 

The cunency, or circulating medium, 
by which sales and purchases were effected 
in olden times, was represented m different 
countries by articles, such as sugar, furs, fish, 
cloth, etc., and even at the present day in 
certain uncivilised nations, cowries, salt, and 
blocks of tea may be found in use. 

The period for which a bill of exchange is 
drawn, or the period which it has to run 
before maturity, is spoken of as the cur- 
rency of the bill. The currency of a bill 
payable after sight begins when the bill is 
accepted. (See Coinage, Money.) 

A cheque drawn in foreign currency is 
referred to under Cheque. 

CURRENCY AND BANK NOTES ACT, 
1928. The principal purpose of this Act was 
to transfer the currency note issue of the 
Treasury to the Bank of England, and this 
was effected on 22nd November, 1928. 

The principal Sections are as follow — 
Amendment with respect to powers of Bank 
of England to tssue Bank Notes. 

“1. (1) Notwithstanding anyliiing in any 
Act — 

”{a) The Bank may issue bank 
notes for one pound and for 
ten shillings ; 

“(6) any such bank notes may 
be issued at any place out of 
London without being made 
payable at that place, and 
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wherever issued shall be pay- 
able only at the head ofl&ce 
of the Bank; 

“ (c) any such bank notes may be 
put into circulation in Scot- 
land and Northern Ireland 
and shall be current and legal 
tender in Scotland and Nor- 
thern Ireland as in England. 

"(2) Section six of the Bank of England 
Act, 1833 (which provides that bank 
notes shall be legal tender), shall 
have effect as if for the words ‘ shall 
be a legal tender to the amount 
expressed in such note or notes and 
shall be taken to be valid as a tender 
to such amount for all sums above 
five pounds on all occasions on 
which any tender of money may be 
legally made ’ there were substituted 
the words 'shall be legal tender for 
the payment of any amount.’ 

“(3) The following provisions shall have 
effect so long as subsection (1) of 
Section one of the Gold Standard 
Act, 1925, remains m force — 

" (a) notwithstanding anything in 
the proviso to Section six of 
the Bank of England Act, 
1833, bank notes for one 
pound or ten shillings shall 
be deemed a legal tender of 
payment by the Bank or any 
branch of the Bank, includ- 
ing payment of bank notes: 
“ (b) the holders of bank notes for 
five pounds and upwards 
shall be entitled, on a de- 
mand made at any time 
during office hours at the 
head office of the Bank or, 
in the case of notes payable 
at a branch of the Bank, 
either at the head ofi&ce or 
at that branch, to require in 
exchange for the said bank 
notes for five pounds and 
upweirds bank notes for one 
pound or ten shillings. 

“ (4) The Bank shall have power, on 
giving not less than three months' 
notice in the London, Edinburgh, 
and Belfast Gazettes, to call in the 
bank notes for one pound or ten 
shillings of any series on exchanging 
them for bank notes of the same 
value of a new series. 

“ (5) Notwithstanding anything in Section 
eight of the Truck Act, 1831, the 
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payment of wages in bank notes of 
one pound or ten shillings shall be 
valid, whether the workman does or 
does not consent thereto 

Amount of Bank of England Note Issue. 

"2. (1) Subject to the provisions of this 

Act the Bank shall issue bank notes 
up to the amount representing the 
gold coin and gold bullion for the 
time being m the issue department, 
and shall in addition issue bank 
notes to the amount of two hundred 
and sixty million pounds in excess 
of the amount first mentioned m 
this Section, and the issue of notes 
which the Bank are by or under this 
Act required or authorised to make 
in excess of the said first men- 
tioned amount is in this Act referred 
to as ‘the fiduciary note issue ' 

"(2) The Treasury may at any time on 
being requested by the Bank, direct 
that the amount of the fiduciary 
note issue shall for such period as 
may be determined by the Treas- 
ury, after consultation with the 
Bank, be reduced by such amount 
as may be so determined. 

Securities for Note Issue to he held in Issue 
Department. 

“3. (1) In addition to the gold coin and 
bullion for the time being in the 
issue department, the Bank shall 
from time to time appropriate to 
and hold in the issue department 
securities of an amount in value 
sufficient to cover the fiduciary note 
issue for the time being. 

“ (2) The securities to be held as aforesaid 
may include silver coin to an amount 
not exceeding five and one-half 
million pounds 

“(3) The Bank shall from time to time 
give to the Treasury such informa- 
tion as the Treasury may require 
with respect to the secunties held in 
the issue department, but shall not 
be required to include any of the 
said securities in the account to be 
taken pursuant to Section five of 
the Bank of England Act, 1819. 

Transfer of Currency Notes Issue to Bank 
of England. 

"4. (1) As from the appointed day all 

currency notes issued under the Cur- 
rency and Bank Notes Act, 1914, 


certified by the Treasury to be out- 
standing on that date (including 
currency notes covered by certifi- 
cates issued to any persons under 
Section two of the Currency and 
Bank Notes (Amendment) Act, 1914, 
but not including currency notes 
called in but not cancelled) shall, for 
the purpose of the enactments re- 
lating to bank notes and the issue 
thereof (including this Act) be 
deemed to be bank notes, and the 
Bank shall be liable in respect there- 
of accordingly. 

" (2) The currency notes to which sub- 
section (1) of this Section applies 
are in this Act referred to as ‘the 
transferred currency notes.’ 

" (3) At any time after the appointed day, 
the Bank shall have power, on 
giving not less than three months’ 
notice in the London, Edinburgh, 
and Belfast Gazettes, to call in the 
transferred currency notes on ex- 
changing them for bank notes of the 
same value 

“ (4) Any currency notes called in but not 
cancelled before the appointed day 
may be exchanged for bank notes of 
the same value. 

Transfer to Bank of certain part of Assets 
of Currency Note Redemption A ccount. 

“5. (1) On the appointed day, in con- 

sideration of the Bank undertaking 
liability in respect of the transferred 
currency notes, all the assets of the 
Currency Note Redemption Account 
other than Government secunties 
shall be transferred to the issue 
department, and there shall also be 
transferred to the issue department 
out of the said assets Government 
securities of such an amount in 
value as will together with the other 
assets to be transferred as aforesaid 
represent in the aggregate the 
amount of the transferred currency 
notes. 

For the purpose of this subsection 
the value of any marketable Gov- 
ernment securities shall be taken to 
be their market price as on the 
appomted day less the accrued 
interest, if any, included in that 
price. 

“(2) Any bank notes transferred to the 
Bank under this Section shall be 
cancelled. 
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“ (3) Such of the said Government securi- 
ties as are not transferred to the 
Bank under the foregoing provisions 
of this section shall be realised and 
the amount realised shall be paid 
into the Exchequer at such time and 
in such manner as the Treasury 
direct. 

Profits of Note Issue to he Paid to 
Treasury. 

“6, (1) The Bank shall, at such times 

and in such manner as may be 
agreed between the Treasury and 
the Bank, pay to the Treasury an 
amount equal to the profits arising 
in respect of each year m the issue 
department, including the amount 
of any bank notes written off under 
Section six of the Bank Act, 1892, 
as amended by this Act, but less 
the amount of any bank notes so 
written off which have been pre- 
sented for payment during the year 
and the amount of any currency 
notes called in but not cancelled 
before the appointed day which 
have been so presented. 

" (2) For the purposes of this Section the 
amount of the profits arising in any 
year in the issue department shall, 
subject as aforesaid, be ascertained 
in such manner as may be agreed 
between the Bank and Treasury. 

“ (3) For the purposes of the Income Tax 
Acts, any income of, or attributable 
to, the issue department shall be 
deemed to be income of the Ex- 
chequer, and any expenses of, or 
attributable to, the issue depart- 
ment shall be deemed not to be 
expenses of the Bank. 

(4) The Bank shall cease to be liable to 
make any payment in consideration 
of their exemption from stamp duty 
on bank notes. 

A mendment of Section 6 of 55 and 56 
Viet. c. 48. 

"7. Section six of the Bank Act, 1892 
(which authorises the writing off of bank 
notes which are not presented for payment 
within forty years of the date of issue), shall 
have effect as if, in the case of notes for one 
pound or ten shillings, twenty years were 
substituted for forty years, and as if, in the 
case of any such notes being transferred cur- 
rency notes, they had been issued on the 
appointed day and, in the case of any such 


notes not being transferred currency notes, 
they had been issued on the last day on which 
notes of the particular series of which they 
formed part were issued by the Bank. 

Power to Increase Amount of Fiduciary 
Note Issue 

"8. (1) If the Bank at any time represent 
to the Treasury that it is expedient 
that the amount of the fiduciary 
note issue shall be increased to some 
specified amount above two hundred 
and sixty million pounds, the Trea- 
sury may authorise the Bank to 
issue bank notes to such an in- 
creased amount, not exceeding the 
amount specified as aforesaid, and 
for such period, not exceeding 
SIX months, as the Treasury think 
proper. 

“ (2) Any authority so given may be 
renewed or varied from time to time 
on the like representation and m 
like manner : 

Provided that, notwithstanding 
the foregoing provision, no such 
authority shall be renewed so as to 
remain in force (whether with or 
without variation) after the expira- 
tion of a period of two years from 
the date on which it was onginally 
given, unless Parliament otherwise 
determmes. 

" (3) Any minute of the Treasury author- 
ismg an mcrease of the fiduciary 
note issue under this Section shall 
be laid forthwith before both Houses 
of Parliament. 

Amendment as to Issue of Notes by Banks 
in Scotland and Northern Ireland. 

“9. (1) For the purpose of any enact- 

ment which in the ca.se of a bank in 
Scotland or Northern Ireland limits 
by reference to the amount of gold 
and silver coin held by any such 
bank the amount of the notes which 
that bank may have m circulation, 
bank notes held by that bank or by 
the Bank on account of that bank, 
shall be treated as being gold com 
held by that bank. 

"(2) A bank in Scotland or Northern 
Ireland may hold the coin and bank 
notes by reference to which the 
amount of the bank notes which it 
is entitled to have in circulation is 
limited at such of its offices in 
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Scotland or Northern Ireland, re- 
spectively, not exceeding two, as 
may from time to time be approved 
by the Treasury. 

A mendment of Section Q of 1 and 8 
Vtct. c. 32. 

“ 10 . The form prescribed by Schedule A 
to the Bank Charter Act, 1844, for 
the account to be issued weekly by 
the Bank under Section six of that 
Act may be modified to such an 
extent as the Treasury, with the 
concurrence of the Bank, consider 
necessary, having regard to the 
provisions of this Act. 

Power of Bank of England to require Persons 
to make Returns of and to sell Gold. 

“II. ( 1 ) With a view to the concentration 
of the gold reserves and to the 
seeming of economy in the use of 
gold, the followmg provisions of 
this Section stall have effect so long 
as subsection (1) of Section one of 
the Gold Standard Act, 1925, re- 
mams in force. 

“ (2) Any person in the United Kingdom 
owmng any gold coin or bulhon to 
an amount exceeding ten thousand 
pounds in value shall, on being 
required so to do by notice in writ- 
ing from the Bank, forthwith 
furnish to the Bank in wntmg 
particulars of the gold coin and 
bulhon, owned by that person, and 
shall, if so required by the Bank, 
sell to the Bank the whole or any 
part of the said coin or bullion, 
other than any part thereof which 
is bona fide held for immediate ex- 
port or which is bona fide required 
for industrial purposes, on payment 
therefor by the Bank, m the case of 
coin, of the nominal value thereof, 
and in the case of bullion, at the 
rate fixed in Section four of the 
Bank Charter Act, 1844. 

Penalty for Defacing Bank Notes. 

“12 If any person prints, or stamps, or 
by any like means impresses, on 
any bank note any words, letters or 
figures, he shall, in respect of each 
offence, be liable on summary con- 
viction to a penalty not exceeding 
one pound.” 

Section 12 does not affect the negotiability 
of any such defaced note. The only person 


who is liable to the penalty is the person 
who defaces the note. The Bank does not 
object to a bank placing its code stamp and 
serial number on the back of notes for £5. 
For amendments to the Act, see Currency 
AND Bank Notes Act, 1939. 

CURRENCY AND BANK NOTES ACT, 
1939 . The principal purposes of this Act, 
operative on 1st March, 1939, were to amend 
the law governing the amount of the fidu- 
ciary note issue and to provide for the 
weekly valuation of the assets of the Issue 
Department of the Bank of England 

The principal sections are as follows — 

A mount of Fiduciary Note Issue. 

“1. The fiduciary note issue shall, unless 
and until, after the commencement 
of this Act, it is reduced under sub- 
section ( 2 ) of section two of the 
Currency and Bank Notes Act, 
1928, or increased under subsection 
( 1 ) of section eight of that Act, be 
three hundred million pounds and 
accordingly — 

“ (a) in subsection ( 1 ) of the said 
section two and subsection 
( 1 ) of the said section eight, 
for the words ‘two hundred 
and sixty million pounds ’ 
there shall be substituted 
the words ‘ three hundred 
million pounds ’ , and 
“ (&) any Treasury Minute in 
force at the commencement 
of this Act under the said 
section eight shall cease to 
have effect. 

Valuation of Assets of Issue Depart- 
ment. 

“2. — (1) The assets held in the Issue 
Department of the Bank of Eng- 
land (in this Act referred to as ‘ the 
Department’) shall be valued on 
the day on which this Act comes 
into operation and thereafter once 
in each week. 

" (2) For the purposes of every such valua- 
tion, the assets shall be valued at 
such prices as may be certified by 
the Bank of England to be the 
current prices of those assets 
respectively on the day of the 
valuation, ascertained in such man- 
ner as may be agreed between the 
Treasury and the Bank : 

“Provided that adjustments may, if the 
Treasury so direct, be made in 
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respect of interest affecting the 
current price of any secunties and, 
in the case of securities standing at 
a premium, in respect of that 
premium. 

“(3) If, as the result of any such valua- 
tion, the value of the assets then 
held in the Department differs 
from the total amount of the Bank 
of England notes then outstanding, 
there shall be paid to the Depart- 
ment from the Exchange Equalisa- 
tion Account (in this Act referied 
to as ‘the Account’) or to the 
Account from the Department such 
sum as will counteract that differ- 
ence, and separate payments may 
be made in respect of differences 
arising from changes in the value 
of gold and differences arising from 
changes m the value of other assets. 

“Any payment required by this sub- 
section may be effected m cash or, 
by agreement between the Treasury 
and the Bank of England, by a 
transfer of gold or securities (which- 
ever IS appropriate), or partly in 
cash and partly by such a transfer. 

Consequenhal Provisions. 

“3. — (1) Gold held in the Department 
may be sold to the Account and 
gold may be bought for the Depart- 
ment from the Account, in each 
case at the price at which gold was 
valued for the purposes of the last 
valuation under the last precedmg 
section. 

“ (2) The Treasury shall pay into the 
Account all sums received by them 
after the commencement of this 
Act in respect of the profits of the 
Department under section six of 
the Currency and Bank Notes Act, 
1928. 

Miscellaneous Provisions as to 

Bank of England Notes. 

' ‘ 4 . — ( 1 ) Notwithstanding an3rthing in any 
enactment, bank notes for five 
pounds and upwards may be issued 
by the Bank of England otherwise 
than at their head office without 
being made payable at the place of 
issue, and all bank notes for five 
pounds and upwards issued by the 
Bank shall, wherever issued, be 
payable only at the head of&ce of 
the Bank unless expressly made 
payable also at some other place. 


“ (2) Section four of the Bank Charter 
Act, 1844 (which requires the De- 
partment to issue notes m return 
for gold), shall cease to have effect.’’ 

(See Bank Return, Fiduciary Issue ) 

CURRENCY BILLS. Bills which are drawn 
in foreign currency. 

CURRENCY BONDS. Bonds which are 
repayable in the currency of the country 
where they are issued. 

CURRENCY CERTIFICATES. Certificates 
which are issued to bankers and others 
by the Treasury of the Umted States 
against deposits of quantities of Treasury 
Notes and Government Notes. 

CURRENCY (DEFENCE) ACT, 1939. This 
was passed on 7th September, 1939, and 
increased the fiduciary issue to ;^580,000,000 
as a result of transferring gold to the value 
of ;^280, 000,000 from the Issue Department 
of the Bank of England to the Exchange 
Equalisation Account for the purpose of 
concentrating the country’s gold resources 
in one reserve. 

CURRENCY NOTES. Currency Notes for 
£\ and 10s. were issued by the Treasury on 
the outbreak of war with Germany in 1914. 
By the Currency and Bank Notes Act, 1914, 
"currency notes shall be legal tender in the 
United Kingdom for the payment of any 
amount’’ (Section 1 (1)). "The holder 
of a currency note shall be entitled to obtain 
on demand, during ofi&ce hours at the Bank 
of England, pa3nnent for the note at its face 
value in gold coin which is for the time bemg 
legal tender m the United Knigdom’’ 
(Section 1 (3)). By the Gold Standard 
Act, 1925, until otherwise provided by 
Proclamation, Currency Notes shall be con- 
vertible into coin only at the option of the 
Bank of England. (See Gold Standard 
Act, 1925.) 

By a Treasury order, currency notes of 
the first and second issues ceased to be legal 
tender as from 11th June, 1920. Currency 
notes of the second issue were surcharged 
in Arabic characters for use m Turlash 
territory under occupation. 

By the Currency and Bank Notes Act, 
1928, the currency note issue of the Treasury 
was, on 22nd November, 1928, transferred 
to the Bank of England, and all outstanding 
currency notes on that date were, for the 
purpose of the enactments relating to bank 
notes and the issue thereof, deemed to be 
bank notes and the Bank made liable in 
respect thereof. (See Currency and Bank 
Notes Act, 1928.) 

CURRENCY OF BILL. The period during 
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which a bill has to run before it is due (See 
Days of Grace, Time of Payment of Bill ) 

CURRENT ACCOUNT. A current or 
running account is the active account on 
which cheques are drawn and to which 
credits are paid, as opposed to a deposit 
account on which normally cheques are not 
drawn and which usually is not frequently 
worked. 

Before opening a current account for a 
stranger a banker requires an introduction 
from someone known to him or a satis- 
factory reference, and no cheque book should 
be given to the new customer until this has 
been obtained. Otherwise worthless cheques 
may be circulated. Furthermore, the pro- 
posed customer may be an undischarged 
bankrupt or may seek to use the account 
for the collection of stolen cheques. In this 
latter case a bank will be held to have been 
negligent in not obtaining an introduction 
or reference and thus lose the protection of 
Section 82 of the Bills of Exchange Act, 1882. 
(Ladbroke v. Todd (1914), 111 L.T. 43) A 
reference should not be accepted from a 
stranger without establishing his bona fides. 
{Hampstead Guardians v. Barclays Bank, 
Ltd. (1923), 39 T.L.R. 229.) 

If the proposed customer is an employee, 
details of his employer must be ascertained, 
and, in the case of a married woman, details 
of her husband’s employer, in order to be 
armed with the knowledge necessary to 
detect any fraudulent dealings with the 
employer’s cheques. [Lloyds Bank, Ltd. v. 
E B Savory & Co., [1933] A.C. 201.) 

If an account is transferred from another 
bank, the reason for the change should be 
ascertained. 

All necessary mandates should be taken 
at the time an account is opened, e.g. for 
joint account-holders or companies. In the 
latter case the mandate should be in the 
form of a resolution authonsing the opening 
of the account and detailing signing instruc- 
tions re cheques, bills, secunties, etc. The 
opening of the account, if in credit, makes 
the banker the debtor of his customer and 
liable to honour the latter’s cheques regularly 
drawn to the extent of his balance. 

As to several accounts at the same branch, 
see Set-off: as to accounts at different 
branches, see Branches. 

(See Advances, Agent, Appropriation 
OF Payments, Authorities, Bankrupt 
Person, Clayton’s Case, Closing an 
Account, Companies, Customer, Death of 
Customer, Executor, Garnishee Order, 
Infants, Joint Account, Local Author- 


ities, Mandate, Parochial Church Coun- 
cil, Partnerships, Public Account, 
Signature, Societies, Solicitors’ Ac- 
counts, Trustees ) 

CURRENT ACCOUNT LEDGERS. Each 
account m the current account ledgers is 
headed with the full Christian names and 
surname of the customer, his address and 
designation , any particulars regarding sign- 
ing upon the account, or credits opened on 
behalf of the customer, or whether the 
customer is a shareholder of the bank, with 
the amount of his holding, are also recorded 
at the top of the page If it is an over- 
drawn account, the amount of the sanctioned 
limit, the date when granted and the date 
when it will expire, are entered, so that 
these particulars may always be under the 
eye of the ledger-keeper when posting the 
account. 

A note of all “stopped” cheques should be 
entered against the respective accounts. 

Columns are provided in the ledgers for 
the date of each entry, particulars (payee’s 
name for debit items, “cash,” “bills” or 
“sundries” for credit items), debit amounts, 
credit amounts. Dr. or Cr., and balance. 
After these columns there are rulings in 
connection with the interest — a column for 
the number of days to be allowed or charged 
on each balance extended, a column for the 
“decimals” on the debit balances and one 
for the “decimals” on the credit balances. 
A column is sometimes provided also for 
“decimals” upon cheques or notes paid to 
credit which are not cleared for two or three 
days after receipt. (See Decimals.) In 
some banks the interest is calculated at 
the time of postmg and entered in interest 
columns. 

A ledger keeper preserves a sharp look 
out upon the various items which come to 
his hands to be posted, and reports at once 
when any cheques will overdraw an account 
or cause it to exceed the sanctioned limit. 
The signatures upon cheques also come 
under his observation, and any suspected 
signature is reported immediately to the 
manager or chief clerk. A reference to the 
number of the signature in the signature 
book should be made at the heading of the 
account, so that the specimen signature may 
be found readily. (See Signature Book.) 

The entries in the ledgers are posted in 
many banks from the credit slips and 
cheques, and the balance is usually extended, 
after all the items have been posted, so that 
there is only one balance shown on any 
one day. 
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Some ledgers are ruled with separate 
columns for the debit or credit balance, 
whilst others have only one column, the 
nature of the balance being indicated by 
"Dr.” or “Cr.” in front of it, or by credit 
and debit balances being written in different 
coloured inks This last is found in practice 
to be a very convenient method 

Cheques are sometimes posted by the 
numbers instead of by the names of the 
payees 

The ledgers are called over daily (either 
the same day or first thing on the following 
morning) with the day books, or check led- 
gers, but a ledger-keeper does not, as a rule, 
call over the ledger which he has posted 
In some banks the actual vouchers are also 
checked daily with the ledgers, and where 
this IS done the ledger-keeper, when posting 
an account, makes a note upon the vouchers 
(or the first one if a quantity) of the folio 
of the account, so that the checker may 
readily find the place. 

Current account ledgers are balanced at 
frequent intervals, so that any errors may 
be promptly, and without great trouble, 
discovered. 

The number of ledgers varies, of course, 
with the number of accounts at a branch, 
and it IS a common practice for a separate 
ledger to be kept for the principal accounts. 

When an account is finally closed, it is the 
custom in some banks to paste the closing 
voucher into the ledger. 

The above remarks apply to ledgers which 
are written up by hand 

"Entries made by a man in books which 
he keeps for his own private purposes, are 
not conclusive on him until he has made a 
communication on the subject of those 
entries to the opposite party.” {Simson v. 
Ingham (1823), 2 B. & C. 65.) 

CURRENT ACCOUNT REGISTER. A 
name sometimes given to the book m 
which are entered, either alphabetically or 
in columns corresponding to each current 
account ledger, all the cheques and current 
account credit slips which are posted into 
the current account ledgers each day. In 
some banks the book is called a check ledger, 
whilst in other banks the particulars are given 
in the day book. The entries are called 
over daily with the ledgers, to act as a check 
upon the postings. 

CURTESY. The right of a husband to a 
life interest in the whole of the land belonging 
to his late wife in fee simple. It was abol- 
ished by the Administration of Estates Act, 
1925. (See Intestacy.) 


CUSTODIAN TRUSTEE. By the Public 
Trustee Act, 1906, which came into operation 
on the first day of January, 1908, the office 
of Public Trustee was established 

The Public Trustee may, amongst other 
duties, if he thinks fit, act as custodian 
trustee, if appointed by order of the Court, 
or by the testator, settlor or other creator of 
a trust, or by the person having power to 
appoint new trustees 

Section 4 of the Public Trustee Act is as 
follows — 

"(1) Subject to rules under this Act the 
Public Trustee may, if he consents 
to act as such, and whether or not 
the number of trustees has been 
reduced below the original number, 
be appointed to be custodian trustee 
of any trust — 

" {a) by order of the Court made 
on the application of any 
person on whose application 
the Court may order the 
appointment of a new trus- 
tee; or 

" (6) by the testator, settlor, or 
other creator of any trust; 
or 

" {c) by the person having power 
to appoint new trustees. 

" (2) Where the Public Trustee is appointed 
to be custodian trustee of any 
trust — 

" {a) The trust property shall be 
transferred to the custodian 
trustee as if he were sole 
trustee, and for that purpose 
vesting orders may, where 
necessary, be made under 
the Trustee Act, 1893: 

" (6) The management of the trust 
property and the exercise of 
any power of discretion 
exercisable by the trustees 
under the trust shall remain 
vested in the trustees other 
than the custodian trustee 
(which trustees are herein- 
after referred to as the 
managing trustees) : 

" (c) As between the custodian 
trustee and the managing 
trustees, and subject and 
without prejudice to the 
rights of any other persons, 
the custodian trustee shall 
have the custody of all 
securities and documents of 
title relating to the trust 
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property, but the managing 
trustees shall have free 
access thereto and be entitled 
to take copies thereof or 
extracts therefrom : 

*' {d) The custodian trustee shall 
concur in and perform all 
acts necessary to enable the 
managing trustees to exer- 
cise their powers of manage- 
ment or any other power or 
discretion vested m them 
(including the power to pay 
money or securities into 
Court), unless the matter in 
which he is requested to 
concur is a breach of trust, 
or involves a personal lia- 
bility upon him in respect 
of calls or otherwise, but, 
unless he so concurs, the 
custodian trustee shall not be 
hable for any act or default 
on the part of the managing 
trustees or any of them • 

“ {e) All sums payable to or out of 
the income or capital of the 
trust property shall be paid 
to or by the custodian 
trustee* Provided that the 
custodian trustee may allow 
the dividends and other 
income derived from the 
trust property to be paid to 
the managing trustees or to 
such person as they direct, 
or into such bank to the 
credit of such person as they 
may direct, and in such 
case shall be exonerated 
from seeing to the apphca- 
tion thereof and shall not be 
answerable for any loss or 
misapplication thereof : 

" (/) The power of appointing new 
trustees, when exercisable 
by the trustees, shall be 
exercisable by the man- 
aging trustees alone, but the 
custodian trustee shall have 
the same power of applying 
to the Court for the appoint- 
ment of a new trustee as any 
other trustee: 

"(g) In determining the number 
of trustees for the purposes 
of the Trustee Act, 1893, the 
custodian trustee shall not 
be reckoned as a trustee: 


" (A) The custodian trustee, if he 
acts in good faith, shall not 
be liable for accepting as 
correct and acting upon the 
faith of any written state- 
ment by the managing 
trustees as to any birth, 
death, marriage, or other 
matter of pedigree or rela- 
tionship, or other matter of 
fact, upon which the title 
to the trust property or any 
part thereof may depend, nor 
for acting upon any legal ad- 
vice obtained by the manag- 
ing trustees independently of 
the custodian trustee : 

“ {i) The Court may, on the 
application of either the cus- 
todian trustee, or any of the 
managing trustees, or of any 
beneficiary, and on proof 
to their satisfaction that it 
is the general wish of the 
beneficiaries, or that on other 
grounds it is expedient, to 
terminate the custodian 
trusteeship, make an order 
for that purpose, and the 
Court may thereupon make 
such vesting orders and give 
such directions as under the 
circumstances may seem to 
the Court to be necessary or 
expedient. 

“ (3) The provisions of this Section shall 
apply in like manner as to the Public 
Trustee to any banking or insurance 
company or other body corporate 
entitled by rules made under this 
Act to act as custodian trustee, with 
power for such company or body 
corporate to charge and retain or 
pay out of the trust property fees 
not exceeding the fees chargeable 
by the Public Trustee as custodian 
trustee.” 

With regard to corporate bodies acting as 
custodian trustees. Rule 30 of the Public 
Trustee Rules, as amended in 1926, is — 

"30 (1) Any corporation constituted under 
the law of the United Kingdom or 
any part thereof and having a place 
of business there and empowered by 
its constitution to undertake trust 
business, and being either, 

"(a) a company mcorporated by 
special Act or Royal Charter, 
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{b) a company registered 
(whether with or without 
limited liability) under the 
Companies Act, 1929, having 
a capital (in stock or shares) 
for the time being issued of 
not less than ;^250,000, of 
which not less than ;^1 00,000 
shall have been paid in cash, 
or 

“(c) a company registered with- 
out limited liability under 
the Companies Act, 1929, 
whereof one of the members 
is a company within any 
of the classes hereinbefore 
defined, 

“shall be entitled to act as a custo- 
dian trustee.” 

A trust corporation can act as custodian 
trustee and managing trustee without 
requiring another party to be associated with 
it as managing trustee. (Forster and Another 
V. Williams Deacon's Bank, Ltd , 1934.) 

The fees charged by the Public Trustee 
Office were revised in 1948. (See under 
Public Trustee.) When the Public Trustee 
acts as custodian trustee, the capital fees on 
acceptance and withdrawal are reduced by 
one-half, but the ordinary rates of income 
fees apply. The investment fees are also 
reduced by one-half. 

The Public Trustee, in his own capacity 
as custodian trustee or ordinary trustee, may 
employ, for the purposes of any trust, such 
bankers as he may consider necessary. He 
will, however, whenever practicable, take 
into consideration the wishes of the creator 
of the trust and any other trustees there 
may be, and of the beneficiaries. In such 
a case the position of the banker is merely 
that of the usual one with a customer. (See 
Public Trustee, Trustee.) 

CUSTODY BILL OF LADING. (See Bill 
OF Lading.) 

CUSTOMARY COURT. The court of the 
lord of the manor, for customary tenants 
or copyholders was abolished 1st January, 
1926. 

The court baron (q.v.) was the name of the 
freeholders' court. 

CUSTOMARY FREEHOLDS. These were 
converted into absolute freeholds as from 
1st January, 1926, on the same principle 
as the enfranchisement of copyholds. Cus- 
tomary freeholds were akin to copyholds, 
except that the tenant’s disposition of the 
land was not subject to the will of the lord 
of the manor. 


CUSTOMER. There is no statutory 
definition of a customer from a banking point 
of view. It has been held that in order to 
make a person a customer of a bank, within 
the meaning of Section 82 of the Bills of 
Exchange Act, 1882, there must be either a 
deposit or a current account or some similar 
relation. (Great Western Railway v. London 
and County Banking Co., [1901] A.C. 414.) 

The word “customer” in Section 82 
mcludes another bank. (See case under 
Account Payee.) 

See the case of Hampstead Guardians v. 
Barclays Bank, Ltd., under Current 
Account, where it was held that the fact 
that there was a flaw in the chain of identifi- 
cation of the customer ought to have put the 
bank on inquiry and that the bank was not 
protected by Section 82. 

In Ladbroke (S' Co. v. Todd (1914), 111 
L.T. 43, Bailhache, J., said that he was of 
opmion that the relation of banker and 
customer begins as soon as a cheque or 
money is paid in, and the bank accepts it 
and is prepared to open an account. 

In the case of Commissioners of Taxation 
V. English, Scottish, and Australian Bank, 
Ltd. (1920), 36 T.L.R. 305, which came 
before the Judicial Committee of the Pnvy 
Council, T opened an account with the bank, 
paying in cash ^^20; next day he paid in a 
crossed cheque payable to 053 or bearer 
(the cheque was subsequently discovered 
to have been stolen by someone from a 
letter box) and the following day cheques 
withdrawing the money were paid. The point 
was raised as to whether T was a customer 
within the meaning of the Section. (See 
Section 82, above.) It was held that “the 
word ‘customer’ signifies a relationship in 
which duration is not of the essence. A 
person whose money has been accepted by 
the bank on the footmg that they under- 
take to honour cheques up to the amount 
standing to his credit is a customer of the 
bank in the sense of the statute, irrespec- 
tive of whether his connection is of short or 
long duration. T was therefore a customer, 
though one of short standing.” It was 
further held that the bank had acted with- 
out negligence in collecting the cheque. (See 
remarks on this point under Collecting 
Banker.) 

Money paid in by a customer to his 
account is really lent to the banker, the 
banker becoming, not the trustee for that 
money, but the debtor of the customer. In 
the event of the banker’s failure, the cus- 
tomer claims upon the estate as an ordinary 
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creditor. The Lord Chancellor said, in 
London Joint Stock Bank, Ltd. v. Macmillan 
and Arthur, [1918] A.C. Ill, “the relation 
between banker and customer is that of 
debtor and creditor, with a superadded 
obligation on the part of the banker to 
honour the customer’s cheques if the account 
is m credit." (See Current Account ) 

CUSTOMS AND EXCISE ACCOUNT. The 
persons entitled to draw upon such account 
are those who are notified to the banker 
by the Commissioners of Customs and 
Excise. 

The account is subject to the conditions 


[CY 

prescribed in Section 18 of the Exchequer 
and Audit Departments Act, 1866 (29 & 30 
Vict c. 39). (See Public Account.) 

Cheques on the account, or drafts given 
by the banker to transmit money from the 
account to another pubhc account, are 
exempt from stamp duty. (See Schedule 
to Stamp Act, 1891, under article Bill of 
Exchange.) 

CY PR6S. As nearly as possible. When 
the terms of a trust are incapable of being 
earned out absolutely, the Courts have power 
to order that they be carried out “ cy prh,” 
as nearly as possible 
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DATE. The Bills of Exchange Act, 1882, 
provides — 

“Section 3, (4) A bill is not invalid by 
reason — 

“ (a) That it is not dated ’’ 

“Section 12. Where a bill expressed to 
be payable at a fixed period after date is 
issued undated, or where the acceptance of a 
bill payable at a fixed period after sight is 
undated, any holder may insert therein the 
true date of issue or acceptance, and the 
bill shall be payable accordingly. 

“Provided that (1) where the holder in 
good faith and by mistake inserts a wrong 
date, and (2) in every case where a wrong 
date IS inserted, if the bill subsequently 
comes into the hands of a holder in due 
course the bill shall not be avoided thereby, 
but shall operate and be payable as if the 
date so inserted had been the true date ” 

The above Section applies only to time 
bills, but with regard to cheques where the 
date has been omitted it is generally con- 
sidered that a holder may insert what he 
takes to be the true date (See Section 20 
under Inchoate Instrument ) 

“Section 13 (1) Where a bill or an 

acceptance or any indorsement on 
a bill IS dated, the date shall, unless 
the contrary be proved, be deemed 
to be the true date of the drawing, 
acceptance, or indorsement, as the 
case may be. 

“ (2) A bill is not invalid by reason only 
that it is ante-dated or post-dated, 
or that it bears date on a Sunday.” 

Ante-dating is placing a date prior to the 
true date , post-dating, placing a date 
subsequent to the true date. A cheque with 
a Sunday date should not be paid till after 
the Sunday. 

The difference between the insertion of 
an omitted date and the alteration of a date 
should be noted. The above Section permits 
any holder to insert a date, but Section 64 
(see under Alterations) requires all parties 
to agree to an alteration. 

The date is a material part of a bill and 
any alteration in a date, unless with the 
assent of all the parties liable on the bill, 
avoids the bill except as against the party 
who has made or assented to the alteration, 
and subsequent indorsers ; but where a date 
has been altered and the alteration is not 
apparent, a holder in due course may avail 
himself of the bill as if it had not been 
altered. 

A bill bearing a date prior to the date 
upon the stamp is not invalid, as the above 
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Section (13) permits a bill to be ante-dated. 

A cheque dated, say, 31st June, may be 
paid on or after 30th June. 

Where a post-dated bill is discounted, 
and the acceptor dies or becomes bankrupt 
before the arrival of the date of the bill, the 
bill IS not invalid by reason only that it is 
post-dated. 

It IS not permissible to give a bill or 
promissory note, undated, for say three 
months, and after payment of the bill or note, 
still undated, to issue it again for another 
three months, and so on. The only date 
which can be inserted in an undated bill is 
the true date of issue A fresh debt requires 
a new bill or note. 

The dates on bills of exchange and cheques 
are usually in figures, but they would be 
quite valid if written in words. In France 
the date on a cheque is written in words. 
On transfers, powers of attorney, convey- 
ances, and other important instruments, the 
date should be in words. (See Ante-dated, 
Bill of Exchange, Post-dated.) 

A deed takes effect from the date of its 
delivery. “It is not necessarily an essential 
part of a deed, that there should be a date 
upon it. The date of the execution can be 
proved. An undated deed that has been 
executed and has been delivered to a person 
m whose favour it is intended to operate is 
perfectly complete, without there being any 
date.” (Sargant, J., in Esberger &■ Son, 
Ltd. V. Capital (S* Counties Bank, Ltd. 
(1913), 109 L.T. 140.) 

A bill of exchange is incomplete and 
revocable until delivery of the instrument m 
order to give effect thereto. (See Delivery 
OF Bill.) 

DAY BOOK. It is called in some banks 
the cash book, or state book. At a small 
branch one book suffices, and it contains a 
record of all the day’s transactions. The 
entries on the received side, plus the balance 
brought forward from yesterday, balance 
with the entries on the paid side and the 
balance of cash on hand at the close of 
to-day. 

In a large branch there may be subsidiary 
day books for current accounts, as may be 
found necessary, for transfer items, etc., 
and the totals of these books are brought 
into a daily summary book. 

Where the number of current accounts is 
large, it is found very convenient to balance 
each current account ledger by itself (see 
Balance Book), and it is in the day book 
that all the current account items are 
separated to the ledgers where they belong ; 
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thus there may be a column for ledger 
A to C, another for ledger D to G, and 
so on. 

The day book is an important book and 
requires to be carefully kept, and, as with 
other bank books, no erasures are permitted 
to take place. Any alteration is effected by 
rulmg out the wrong figures and insertmg 
the correct ones. 

The entries in the day book are called 
over daily with the current account, and 
other ledgers, and this is done, m most banks, 
by clerks other than those who write up the 
day books or post the ledgers. Some banks, 
m addition to calling over the day books, 
find it a useful plan also to check the actual 
vouchers with the current account ledgers. 
In a small branch the calhng over may easily 
be done by the manager himself, who thereby 
gams information which he might not other- 
wise obtam In a large branch a manager 
might with advantage occasionally call over 
one of the ledgers himself. 

Check ledgers which are in use m some 
banks are practically of the same nature as 
day books in other banks. (See Check 
Ledger.) 

The above remarks apply prmcipally to 
books which are written up by hand. 

DAYS OF GRACE. Where a bill of ex- 
change IS not payable on demand, three 
days, called "days of grace,” are allowed. 
Ongmally they would be allowed to an 
acceptor as a matter of grace , they are now, 
however, claimed by an acceptor as a matter 
of right and are fixed by law. The Bills of 
Exchange Act, 1882, provides — 

"Section 14. Where a bill is not payable 
on demand, the day on which it falls due is 
determmed as follows — 

“(1) Three days, called days of grace, 
are, in every case where the bill 
itself does not otherwise provide, 
added to the time of payment as 
fixed by the bill, and the bill is due 
and payable on the last day of 
grace: Provided that — 

" (a) When the last day of grace 
falls on Sunday, Christmas 
Day, Good Friday, or a day 
appointed by royal pro- 
clamation as a public fast 
or thanksgiving day, the bill 
IS, except in the case herein- 
after provided for, due and 
payable on the preceding 
business day ; 

" (b) When the Last day of grace 
is a bank holiday (other than 


Christmas Day or Good 
Friday) under the Bank 
Holidays Act, 1871, and 
Acts amending or extending 
it, or when the last day of 
grace is a Sunday and the 
second day of grace is a bank 
holiday, the bill is due and 
payable on the succeeding 
business day.” 

Thus a bill due February 1 , when the three 
days are added, is actually payable on 
February 4. 

The days of grace are added even if the 
bill IS payable only at one, two or three days 
after date or sight 

If a bill IS specially drawn as payable 
without days of grace, or as payable on a 
certain day fixed, e.g. "on February 1 
fixed,” no days of grace are allowed A bill 
payable "at sight,” "on presentation,” or 
"on demand,” does not take days of grace, 
but a bill payable "after sight” or "after 
date” does take the three days. 

Bills drawn by the Bank of England 
upon itself do not take days of grace, 
but that exception does not apply m the 
case of any other bill drawn upon the Bank 
of England. 

Days of grace are not allowed upon a 
cheque. Days of grace on a promissory note 
are the same as m the ca.se of a bill. 

If a bill or promissory note is payable by 
instalments, the three days are allowed upon 
eaoh instalment In Schavenen v. Morns 
(1921), 37 T.L R. 366, where a promissory 
note, repayable by instalments, provided 
that if any mstalment should not be paid 
"punctually,” the whole of the balance was 
immediately to become payable, it was held 
that the use of the word "punctually” does 
not deprive the maker of the note of the 
three days of grace allowed by Section 14. 
(See above.) 

A foreign bill domiciled in this country 
takes the three days of grace, but a bill 
drawn in England and domiciled abroad is 
payable according to the laws of the country 
where it is payable. 

Days of grace have been abolished all over 
the Continent and in almost all the States 
of the United States. England and its 
colonies are practically the only countries 
where days of grace are allowed. (See 
Uniform Law.) 

If a person risks taking a bill which has 
been accepted contrary to the tenor of the 
bill, it should be presented on the day ap- 
pointed by the acceptance, without days of 
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grace. Opinions appear to differ as to 
whether days of grace can be claimed. 
If, however, days of grace are claimed by 
the acceptor, the bill should be formally 
noted, the usual notice given to all parties, and 
the bill presented again in three days’ time. 

An instrument which is drawn payable at 
a certain period after the arrival of a ship 
does not take days of grace, because the 
document is not a bill according to the 
meaning of the Bills of Exchange Act. 
Where a bill is payable after a specified event 
it must be an event which is certain to 
happen. The death of a person is a certain 
event, but the arrival of a ship is not. (See 
Bill of Exchange, Fire Insurance, Life 
Policy, Payment of Bill.) 

Examples of the dates upon which bills, 
drawn at various currencies, are due, are 
given under Time of Payment of Bill. 

Insurance companies allow a number of 
days of grace ivithin which premiums due 
upon policies may be paid, usually fifteen 
days for fire msurance, and thirty days 
for life assurance. The due date of a 
premium is the date specified in the body of 
the policy, and not the last day of grace; 
thus differing from a bill of exchange which 
is, as stated above, due on the last day of 
grace. (See Life Policy ) 

DEAD ACCOUNT. Where operations 
upon an account have ceased, the account is 
said to have become dead. An overdrawn 
account, which has hitherto been of an active 
nature, suddenly becoming inoperative will 
warn a banker to give it his particular atten- 
tion. A cessation of transactions may mean 
that the customer has opened an account 
with another bank. 

The Court of Appeal has held that express 
demand by a customer for repayment of a 
current account is a condition precedent to 
the right to sue the banker for the amount, 
and that for the future bankers may have 
to face legal claims for balances which have 
remained dormant for more than six years. 
( Swiss Bank Corporation v. Joachimson (1921), 
37 T.L.R. 534.) No banker, however, would 
think of withholding money from a customer 
who is able to establish his identity and title, 
however long the account may have lain 
inoperative in his books. (See Dormant 
Balances.) 

DEAD LOAN. A permanent loan, as dis- 
tinguished from one which is only for a short 
period. A temporary advance may develop 
into a dead loan, if the borrower should prove 
to be unable to repay it at the specified time. 

A prudent banker endeavours to avoid 


having his money locked up in dead loans, 
as such loans are contrary to the principles of 
sound banking. Where interest is added 
half-yearly, and not paid, it will, of course, 
gradually diminish any margin between 
the amount of the loan and the estimated 
realisable value of the security, and a point 
may be reached when a banker will not be 
justified in passing such interest to his 
profit and loss account. The mterest should 
be placed, pending developments, to a sus- 
pense or reserved interest account. 

DEAD RENT. In a mining lease there 
may often be found mention of two rents, 
the dead rent — that is, a fixed minimum rent 
— and a royalty rent — ^that is, a certain per- 
centage of the profits from the mine. The 
dead rent is payable whether the mine is 
worked or not. 

DEAD SECURITY. An inconvertible 
security. Mines, mills, iron-works, and such- 
like properties, whatever their values may 
be as going concerns, become, usually, of 
very small value when they cease to work. 
They are well termed a dead security. 

DEAD STOCK. The item "dead stock” 
on the assets side of the balance sheet of 
the Imperial Bank of India describes what 
would in an ordmary balance sheet be 
grouped under ‘‘Premises, office furniture, 

DEAD WEIGHT. When the cargo of a 
vessel is of a heavy nature, the dead weight 
is the weight of such cargo which brmgs 
the ship down to the Phmsoll mark, that is, 
a mark on each side of a ship which indicates 
the maximum load-line as approved by the 
Board of Trade A cargo of a light nature 
might fill the ship but not bring it down to 
the Phmsoll mark. 

DEALER (STOCK EXCHANGE). The 
stock jobber on the Stock Exchange who 
deals in stocks and shares is called a ‘‘ dealer.” 
By the Finance Act, 1920, Section 42, a 
reduced stamp duty is allowed on transfers 
where stock is transferred on sale to a dealer. 
(See under Conveyance) A ‘‘dealer” is 
defined by the Act as a person who, being a 
member of a stock exchange in the Umted 
Kingdom, does not deal by way of business 
otherwise than with or through other mem- 
bers of that stock exchange or otherwise 
than as a principal, and does not carry on 
the business of a broker or agent. (See 
Stock Jobber.) 

DEAR MONEY. Money is said to be 
“dear” when, owing to the supply being 
scarce, it can be borrowed only at a high 
rate of interest. 
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Money is “cheap" when it can be bor- 
rowed at a low rate. 

DEATH DUTIES. (See Estate Duty ) 

DEATH OF ACCEPTOR. Where an 
acceptor is dead and no place of payment is 
specified, presentment (of a bill) must be 
made to a personal representative, if such 
there be, and with the exercise of reasonable 
diligence he can be found. If he cannot be 
found it should be presented at the house of 
the deceased. 

The death of the acceptor cancels a ban- 
ker’s authority to pay a bill accepted by him, 
and any bill fallmg due after his death must 
be returned with answer “acceptor dead.” 

“A banker's authority to pay acceptances 
IS revoked by his customer’s death, but if, 
without notice of such death, he pays an 
acceptance, he can claim against the cus- 
tomer’s estate for the amount, or, it would 
seem, reimburse himself out of the funds of 
the customer in his hands. {Roger son v. 
Ladbtooke (1822), 1 Bing. 93 )” Grant’s Law 
of Banking. I 

DEATH OF ADMINISTRATOR. On the i 
death of an administrator the surviving 
adimnistrator, if any, acts, but, on the death 
of the only or last one, fresh letters of admin- 
istration require to be taken out, and a new 
account should be opened by the new 
admimstrator. (See Administrator de 

BONIS NON.) 

DEATH OF AGENT. Where a cheque is 
signed by an agent or a person in an official 
capacity, payment should not be refused 
merely because the agent or official has died 
since the cheque was issued. For example, 
if Jones has authority to draw cheques upon 
Brown’s account, a cheque so drawn should 
be paid, although Jones may have died before 
its presentation. Cheques signed by a 
secretary, treasurer, director, manager or 
other person signing in an official capacity 
must also be paid, irrespective of the death 
of the official before presentation. 

DEATH OF CUSTOMER. A banker may 
receive formal notice of a customer's death, 
but it is sufficient notice of the death if he 
sees an announcement in the papers or hears 
of it from a rehable source. A mere rumour 
that his customer John Brown is supposed 
to be dead is not sufficient to warrant a 
banker returning a bill or cheque unpaid, 
though a banker m that case would usually 
take steps to confirm or disprove the rumour. 

After notice of death, no fhrther debits 
should be passed to the account, except where 
a banker has, prior to the death, made himself 
responsible, e.g. by marking a cheque for pay- 


ment at the request of the drawer, or another 
bank, or by making a purchase of stock or 
shares according to the customer’s order 
If the deceased customer leaves a will 
appointing executors, the executors can, 
after probate has been obtained and ex- 
hibited to the banker, deal with the account 
and securities of the deceased, subject to 
any claims by the banker 

Where there is no executor by reason of 
intestacy or otherwise, letters of administra- 
tion must be obtained, and, after exhibition 
thereof to the banker, the administrators can 
act in the same way as executors If the estate 
IS a v'ery small one, bankers sometimes pay 
the small balance in their hands, without 
letters of administration, on receiving a satis- 
factory indemnity There is no duty payable 
on an estate which does not exceed /3,0()() 
.\n indemnity may take the following form — 
“ In consideration of your paying, without 
production of letters of administra- 
tion, to us the undersigned at our 
request the sum of being the 

balance standing to the credit of 
the late of we hereby 

undertake and agree to, at all times 
hereafter, indemnify you and your 
successors, estate and effects from 
and against all actions, costs, 
damages, claims and demands what- 
soever, and by whomsoever brought 
claimed or made, for or on account 
of your having paid the sum of 
as mentioned above, or m any- 
wise relating thereto. 

Witness .” 

6d 

Stamp 


Particulars of the probate, or the letters of 
administration, should be entered by the 
banker in the Probate Register {q.v.). 

After exhibition of probate or letters of 
admmistration, any credit balance of the 
deceased is usuedly transferred to a new 
account, and it is advisable that the transfer 
be made by cheque or by a letter of authority 
signed by the representatives. The new 
account is commonly entitled “Executors of 

John Brown | 

or “ Admimstrators of John Brown," as the 
case may be. 

Any accommodation upon the deceased’s 
account forms the subject of arrangement 
between the banker and the representatives. 
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and until an arrangement is made the 
balance remains standing in the deceased’s 
name. 

DEATH OF DRAWEE. Where the drawee 
of a bill is dead presentment may be made 
to his personal representative, although 
presentment is excused and the bill may be 
treated as dishonoured by non-acceptance. 
(Bills of Exchange Act, 1882, Section 41 (1) 
(c) and (2) («).) 

DEATH OF DRAWER. The authority of 
a banker to pay a cheque drawn on him by 
his customer is determined by notice of the 
customer's death (Section 75, Bills of Ex- 
change Act, 1882). All cheques received 
after notice of his death must be returned 
with answer "Drawer dead,” except in the 
case of a cheque which has been "marked” 
for payment by a banker at the request of the 
drawer, or for the banker’s own convenience 
in connection with the local clearing. Such 
a cheque may be paid when presented, even 
though the drawer has died since the cheque 
was marked, as the "marking” was, to all 
intents and purposes, a payment of the 
cheque (See Marked Cheque.) Where a 
customer dies before settlement of a purchase 
of stock or shares effected by the banker on 
the customer’s instructions, the account may 
be debited with the cost. 

The notice of death does not affect any 
cheques which may have been debited to the 
deceased’s account after his death, but prior 
to the time when the banker first heard of it. 
If a cheque is received m the morning’s 
clearing and, before it is actually debited to 
the drawer’s account, notice of his death is 
received, the cheque should be returned. 

A record of the death should be made m 
the current account ledger. 

Before any transfer of the credit balance 
of the deceased’s account can take place, 
probate or letters of administration must be 
exhibited. 

Any cheques signed by the deceased in an 
ofiScial capacity, as treasurer, secretary, agent, 
director, etc., are not affected by his death. 

If he has signed a cheque along with others 
on a joint credit account, the cheque would 
be paid, but if he signed alone upon the 
joint account it should not be paid. If the 
joint account is overdrawn, or the payment 
of the cheque would overdraw it, the banker 
should not pay it (if signed by the deceased 
with another of the joint holders), unless 
arrangements were made with the other 
drawer. On a joint account, only the sur- 
vivors are responsible for any overdraft. 
(See Death of Joint Customer.) 


Where the drawer of a bill is dead, and a 
party requiring to give notice of dishonour 
knows of it, the notice must be given to a 
personal representative if such there be, and 
with the exercise of reasonable diligence he 
can be found. 

The death of A B, who has given C D a 
mandate to sign on his account, cancels the 
mandate, and the banker will, after receipt 
of notice of A B’s death, return all cheques 
signed by CD under the mandate, with answer 
"A B deceased” or "customer deceased.” 

DEATH OF EXECUTOR. Upon the 
death of one executor cheques are signed by 
the surviving executor, if there is one. If 
the last executor is dead, his duties are 
undertaken by his executors, unless there is 
some special provision in the will In the 
event of the last executor dying intestate, 
letters of administration for the estate for 
which the deceased was executor must be 
taken out, and when the letters have been 
exhibited, the balance, if credit, should be 
transferred by cheque to a new account. 
(See Administrator de bonis non.) 

If, when probate was granted, power was 
reserved to another person to prove, the 
executors of the last surviving acting 
executor should not act unless the person to 
whom power was reserved is dead or has 
renounced probate. 

When a cheque is signed by two, or more, 
executors, the death of one of them does not 
affect the payment of the cheque when 
presented, unless the account is overdrawn 
and the executors are personally liable. 

By the Administration of Estates Act, 
1925, an executor of a sole or last survivmg 
executor of a testator is the executor of that 
testator. So long as the chain of such 
representation is unbroken, the last executor 
in the chajn is the executor of every preced- 
ing testator. The chain is broken by an 
intestacy, or failure of a testator to appoint 
an executor, or failure to obtain probate of a 
will. (Section 7.) 

DEATH OF GUARANTOR. On receipt of 
notice of the death of a guarantor (whether 
sole guarantor or one of several) the banker 
will, if he is relying upon that surety (unless 
the guarantee provides that it shall not be 
determined by death), at once stop the 
account and open a fresh one for all further 
transactions. If the guarantee was to 
secure the customer’s general indebtedness, 
all the customer’s accounts, if he has more 
than one account, should be broken, credit 
as well as debit. (See the case of Bradford 
Old Bank v. Sutcliffe under Broken 
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Account.) This prevents the payments to 
credit from extinguishing the guarantor's 
liability. If the account is not stopped, all 
fresh debits will be unsecured. The new 
account, in the absence of a fresh arrange- 
ment, should, of course, be kept in credit. 
The personal representatives of the deceased 
guarantor should be advised of the position 
and of the terms under which the guarantee 
can be determined, if notice is required. (See 
Guarantee.) 

DEATH OF HOLDER. Upon the death 
of the holder of a bill or cheque, all his rights 
are transmitted by law to his executor or 
administrator, and the executor or adminis- 
trator can sue upon the bill, or cheque, and 
negotiate it in the same way that the holder 
himself could have done. 

When an executor, or an administrator, 
mdorses a bill or cheque, he should state the 
capacity in which he signs, otherwise he may 
render himself personally liable. 

An indorsement by an executor or admin- 
istrator should be confirmed by his banker. 

If a cheque is payable to two persons and 
one of them dies, the cheque is payable to the 
survivmg holder, after satisfactory evidence 
has been produced of the death of the other. 

DEATH OF INDORSER. Where an in- 
dorser IS dead and the party requirmg to give 
notice of dishonour knows of it, the notice 
must be given to a personal represenative, 
if he can be found. 

DEATH OF INFANT. (See Death of 
Minor.) 

DEATH OF INSOLVENT PERSON. By 
the Administration of Estates Act, 1925, 
where the estate of a deceased person is 
insolvent, his real and personal estate shall 
be administered in accordance with the 
followmg rules as to payment of debts — 

"(1) The funeral, testamentary, and ad- 
ministration expenses have priority. 

"(2) Subject as aforesaid, the same rules 
shall prevail and be observed as to 
the respective rights of secured and 
unsecured creditors and as to debts 
and liabilities provable, and as to 
the valuation of annuities and future 
and contmgent liabilities respec- 
tively, and as to the priorities of 
debts and liabilities as may be in 
force for the time being under the 
law of bankruptcy with respect to 
the assets of persons adjudged bank- 
rupt.” (Section 34 (1), and Rules 
in Part 1 of First Schedule.) 
DEATH OF JOINT CUSTOMER. Where 
an account is opened in the names of John 


Brown and John Jones, and Brown dies, 
Jones may withdraw the balance, but the 
banker, of course, would require definite 
proof of Brown’s death, e.g. death certificate. 

This procedure is justified by the law 
relating to joint debts, which enables the 
survivor of two joint creditors to give a 
discharge for any balance due. It is custom- 
ary in a mandate for a joint account to find a 
clause that the account is “with benefit to 
survivor.” This is not so much an agree- 
ment between the parties as an admission 
that this IS the law on the subject. There is 
an exception to this general rule, however, 
in the case of husband and wife. 

Where an account is in the jomt names of 
a husband and wife, when the wife dies the 
balance may be withdrawn by the husband. 
If the husband dies first, the wife has power 
to draw a cheque for the balance, if it was 
the husband’s intention that the money 
should be hers at his death. But if that was . 
not the husband’s intention, there appears 
to be some doubt as to whether the wife may 
draw the balance. In a case (Marshal v. 
Crutwell (1875), L.R. 20 Eq. 328) where the 
husband transferred his account into the 
names of himself and wife, with authority for 
either to sign cheques thereon. Sir George 
Jessel said — ” I think the circumstances show 
that this was a mere arrangement for 
convenience, and that it was not intended to 
be a provision for the wife in the event 
which might happen, that at the husband’s 
death there might be a fund standing to 
the credit of the banking account. ... I 
come to the conclusion that it was not 
intended to be a provision for the wife, but 
simply a mode of conveniently managing 
the testator’s afiairs, and that it leaves the 
money, therefore, still his property.” To 
prevent any question arising at the death of 
the husband, a banker should always have a 
clear arrangement made with the customers 
when such accounts are opened, as to 
whether or not the balance is to belong 
to the survivor. 

If the personal representatives of a 
deceased joint account-holder make claim 
to the balance, they will usually be informed 
that their remedy against the banker pa3dng 
away the balance to the survivor(8) is by 
way of injunction. If an action were 
threatened, the banker would interplead. 

Where both, or all, the joint holders are 
dead, the balance is repayable to the legal 
representatives of the one who died last. A 
cheque on a joint account drawn by one of 
the parties, under authority, prior to his 
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death, should not be paid, if notice of death 
has been received. But if a cheque is signed 
by all the joint parties, and one has died, the 
cheque may be paid, as the money belongs 
to the survivors. 

A mandate is terminated by the death of 
the person, or one of the persons, who gave it, 
and cheques drawn thereunder and presented 
after notice of the death should not be paid. 

In the case of a joint account which is 
overdrawn, the estate of the deceased is not, 
in an ordmary way, legally liable for the debt. 
It has been held that, where a cheque was 
signed by the three parties to a joint account 
and one of them died, the survivors only 
were liable and not the estate of the decezised. 
Heber Hart, in The Law of Banking, says 
that where there is no partnership, but a 
joint liability is incurred by borrowers (as 
distinguished from a joint and several 
liability) upon the death of one, his estate 
will not be liable. In Bankers' Advances 
by F. R. Stead, Sir John Paget says that 
although, on the death of one jomt debtor, 
“the deceased's estate is released at law, it 
may be reached by administration proceed- 
ings in equity." The usual form of mandate 
taken on the opening of a joint account 
provides for joint and several liability, and 
provided a debit account is broken the 
estate of the deceased joint account-holder 
will be liable. 

With respect to articles which are left for 
safe custody in joint names, upon the death 
of one of the depositors, the articles should 
not be given up except on the signature of 
the survivor and of the executor, or admin- 
istrator of the deceased unless otherwise 
provided for in the form of mandate. (See 
Joint Account, Set Off.) 

DEATH OF JOINT DEPOSITOR. (See 
Death of Joint Customer.) 

DEATH OF JOINT SHAREHOLDER. 
UpKin the death of one, the survivor becomes 
sole owner. Proof of death is required. 

DEATH OF JOINT TENANT. The 
interest of a deceased person under a joint 
tenancy where another tenant survives the 
deceased is an interest ceasmg on his death. 
(Administration of Estates Act, 1925, Section 
3, s.s. 4.) 

' DEATH OF MANDANT OR MANDATOR. 

A mandate is termmated by the death of the 
mandant, or person who gave it. 

DEATH OF MANDATORY. A mandate 
is terminated by the death of the mandatory, 
or person in whose favour it was given; 
that is, the mandate does not apply to the 
executors of the deceased. 


DEATH OF MINOR. Letters of admin- 
istration require to be taken out. But 
occasionally a banker may agree to pay a 
small balance upon receiving a satisfactory 
indemnity. 

An infant cannot make a will. 

A soldier, sailor, or airman who is under 
21 years of age can make a valid will whilst 
on service. It can be verbal if made m the 
presence of witnesses or, if written, it need 
not be witnessed. 

DEATH OF OFFICIAL. Where a person 
signs a cheque in an official capacity as 
treasurer, secretary, director, etc., either 
by himself or with others, his death does not 
preclude the banker from paying such a 
cheque when presented after his death. 

^^ere cheques have been signed by a 
treasurer or secretary alone, e.g. Warwick 
Flower Show, John Brown, Treasurer, a 
fresh official must be duly appointed and 
notice given to the bank, before any further 
cheques can be drawn upon the account. 
Executors do not act for a deceased m his 
official appointments. 

DEATH OF PARTNER. Subject to any 
agreement between the partners, every 
partnership is dissolved as regards all the 
partners by the death of any partner. (See 
Section 33, Partnership Act, 1890, under 
Partnerships.) The death of a limited 
partner does not dissolve the partnership. 

The estate of a partner who dies is not 
liable for partnership debts contracted aiter 
the date of the death. (Section 36.) 

If the firm’s account is overdrawn and the 
banker desires to retain his claim against the 
estate of the deceased partner, or if securities 
belonging to the deceased partner are held 
for the firm’s account, the account should be 
stopped and a new one opened for future 
transactions, otherwise, accordmg to the rule 
m Clayton’s case {q.v ), all sums paid to 
credit will release the deceased’s estate to 
the amount of such credits, and all debits 
will form a fresh debt against the new 
partnership. This rule commences to apply 
from the actual date of death, even though 
the banker is quite unaware that the death 
has taken place. In such a case the banker 
should, as soon as he knows of the death, 
if transactions have taken place since that 
date, alter the account as from the date of 
death so as to avoid the operation of the rule 
unless the pass book has already been 
written up and delivered to the customers. 
In Simson v. Ingham (1823), 2 B & C. 65, 
Bayley, J., said, “Entaies made by a man 
in bool^ which he keeps for his own private 
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purposes, are not conclusive on him until he 
has made a communication on the subject 
of those entries to the opposite party.” 
Where there is no question of security 
belonging to the deceased partner the account 
may be continued unbroken. 1 f it is apparent 
that the survivors are continuing the busi- 
ness, i.e. that a new firm is created, inquiries 
should in due course be made as to the 
proposals for discharging the claims of the 
dead partner’s estate. By Section 43 of the 
Partnership Act the amount due from 
surviving or continuing partners to the 
representatives of a deceased partner 
in respect of the deceased partner's share is 
a debt accruing at the date of the death. 
It IS not uncommon to find provision in the 
Articles of Partnership for the deceased 
partner’s interest to remain as a loan in the 
firm. 

On the death of a partner, it has been 
held {In re Bourne, Bourne v. Bourne, [1906] 
1 Ch 113) that the surviving partner may 
mortgage the landed property belonging to 
the partnership, and the mortgagee may sus- 
tain his claim against the personal representa- 
tives of the deceased partner, unless he had 
notice that the money advanced was for an 
improper purpose. It is the duty of a 
surviving partner to reahse the assets for 
the purpose of winding up the partnership 
affairs, and the banker was entitled, in the 
absence of evidence shownng the contrary, 
to treat the account as continued by the 
surviving partner for this purpose. The 
bank’s security in this case was held to take 
pnonty over the claim of the executor of 
the deceased partner for his share in the 
partnership. The banker could not have 
claimed that his charge was vahd if it could 
have been shown that he knew that the 
surviving partner was carrymg on the 
business on his own behalf (See Section 38, 
Partnership Act, 1890, under Partnerships ) 

On the death of a partner, the account 
should aLso be broken where a guarantee is 
held from a third party, until fresh arrange- 
ments are made with the firm and with the 
guarantor, unless the guarantee specially 
provides that it shall not be affected by any 
change in the partnership. (See Section 18, 
Partnership Act, 1890, under Partnerships.) 

If the firm’s account is m credit, the banker 
need not break the account, though the 
surviving partners may, for their own con- 
venience, desire to open a new account. 
When that is done and the balance has to be 
transferred, it should be drawn by cheque. 
Usually, however, the old account is simply 


continued with the name of the deceased 
partner dropped out of the ledger heading, 
the date of his death being noted against 
his name The surviving partners have 
power to deal with any balance on the 
partnership account 

Cheques signed by a partner on the firm’s 
account, and not presented for payment till 
after his death, should be paid, unless the 
account is overdrawn and his estate is to 
be held liable, in which case the cheques 
should be returned “partner dead” The 
continuing partners may, however, give the 
banker written authority to charge any 
outstanding cheques to their new account. 
(See Partnerships ) 

DEATH OF PAYEE. (See Death of 
Holder ) 

DEATH OF PRINCIPAL. The death of a 
principal cancels any authority or power he 
may have given to an agent For example, 
if Brown gave Jones power to draw cheques 
upon his account, the death of Brown would 
cancel that authority. 

DEATH OF SHAREHOLDER. An exe- 
cutor IS not personally liable upon the 
shares of the deceased, merely because he 
receives the dividends thereon, or is noted 
in the register as the executor of the 
deceased. If, however, the shares are trans- 
ferred into the executor’s name, he is liable 
for any calls there may be, though if he has 
become registered on behalf of the deceased’s 
estate he may look to the estate to refund 
any payment An executor is entitled to 
receive the dividends without the shares 
being transferred into his name Many 
companies require administrators or ex- 
ecutors to transfer the shares of the 
deceased shareholder into their own names, 
unless they intend to sell the shares at an 
early date. 

By Section 76, Companies Act, 1948, “a 
transfer of the share or other interest of a 
deceased member of a company made by 
his personal representative shall, although 
the personal representative is not himself a 
member of the company, be as valid as if he 
had been such a member at the time of the 
execution of the instrument of transfer.” 

Upon production of probate or letters of 
admmistration to a company, the certificate is 
indorsed with the names of the personal repre- 
sentatives. When personal representatives 
are registered as members, a new certificate 
IS issued. (See Transmission of Shares.) 

DEATH OF SURETY. Where title-deeds, 
or certificates, or other securities, are 
deposited with a banker by one person to 
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secure an overdraft to another person, upon 
the death of the party giving the security, 
the account of the debtor should be stopped 
and arrangements made for a new account 
to be opened for future transactions. If 
this is not done, all credits to the account 
will release the security to the extent of the 
amounts paid in, and all fresh debits will be 
unsecured. The new account should, of 
course, be kept in credit till a fresh arrange- 
ment is made If shares have been trans- 
ferred to the banker and registered in his 
name, the same remarks apply, because the 
transfer was given merely as a security. 

DEATH OF A TRUSTEE. Section 18 of 
the Trustee Act, 1925, provides — 

“(1) Where a power of trust is given to 
or imposed on two or more trustees 
jointly, the same may be exercised 
or performed by the survivor or 
survivors of them for the time being. 

“ (2) Until the appointment of new trus- 
tees, the personal representatives 
or representative for the time being 
of a sole trustee, or, where there 
were two or more trustees of the 
last surviving or contmuing trustee, 
shall be capable of exercising or 
performing any power or trust 
which was given to, or capable of 
being exercised by, the sole or last 
surviving or continuing trustee, or 
other the trustees or trustee for the 
time being of the trust. 

“ (3) This Section takes effect subject to 
the restrictions imposed in regard 
to receipts by a sole trustee, not 
being a trust corporation ” (See 
under Trustee ) 

The above powers apply if and so far only 
as a contrary intention is not expressed in 
the instrument, if any, creating the trust. 
(Section 29 (2) ) 

DEBENTURE. (Latin debeo, I owe ) 
A debenture is an acknowledgment of 
indebtedness It is usually given by an 
incorporated company, but may be given by 
anyone. It is usually given under seal, but 
can be given under hand There is no 
statutory definition of a debenture in the 
Companies Act or anj^here else A deben- 
ture IS usually accompanied by a charge on 
the assets of the borrower (a mortgage 
debenture), but it may be a simple acknow- 
ledgment of a debt, in which case it is called 
a "naked” debenture — rarely, if ever, met 
with in practice. 

Debentures usually bear a specified rate of 
interest which is payable whether the com- 


pany makes profits or not ; sometimes 
income debentures are issued which stipulate 
that interest is only payable out of profits. 
Sometimes guaranteed debentures are issued 
wherein the payment of interest is guaran- 
teed by another company 

Debentures are usually expressed to be 
transferable free from equities, that is, the 
company cannot as against a holder set off 
any debt due to it by the transferor , unless 
transfer free from equities is acknowledged 
in the instrument, the debenture is subject 
to equities, i.e. subject to any claim that 
the company may have against the trans- 
feror. 

Debentures may be payable to bearer or 
may be in registered form and then the 
mode of transfer is specified in the instru- 
ment. Bearer debentures are recognised by 
the Courts as being negotiable instruments 
transferable by delivery. {Bechuanaland 
Exploration Co v London Trading Bank, 
[1898] 2 Q B. 658: Edelstein v. Schuler & 
Co., [1902] 2KB 145 ) 

Debentures may be issued at a discount 
or at a premium or at par. This, together 
with the rate of interest offered, is an index 
of the company’s credit. Sometimes, where 
a fixed charge is given on the company’s 
assets, a trust deed is executed by the 
company whereby such specific assets are 
held by designated trustees in trust for the 
debenture holders. 

Debentures may be issued for one lump 
sum or in a series of, say, ;^100 each, m which 
each one of the series is expressed to rank 
pan passu with the others 

Debenture stock differs from debentures 
in that it is transferable in odd amounts and 
not in round sums Usually the assets 
hypothecated to the service of debenture 
stock are the subject of a trust deed in 
favour of the stockholders 

Debentures may be redeemable at a 
stipulated time or after a certain period of 
notice, and it should be noted whether the 
company is under an obligation to redeem 
at the appointed time or whether it has 
merely the option to redeem. 

Debentures may be perpetual or irre- 
deemable, that is to say there is no date at 
which they are repayable, and unless the 
company defaults, the holder has no rights 
as regards principal against the company. 

Mortgage debentures require stamp duty 
at the rate of 5s. per cent 

Debentures contaming a charge on the 
company’s assets require to be delivered for 
registration with the Registrar of Companies 
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at Bush House within twenty-one days of 
their creation. Where a series of debentures 
containing or giving by reference to any 
other instrument any charge to the benefit 
of the debenture holders is created by a 
company, the required particulars must be 
dehvered to the Registrar within twenty-one 
days after the execution of the deed con- 
taining the charge, together with the deed, 
or if there is no such deed, one of the deben- 
tures. The Registrar shall give a certificate 
of the registration of any such charge and 
the Company must indorse a copy thereof on 
every debenture or certificate of debenture 
stock. (Companies Act, 1948, Section 95.) 

In addition, a company must enter a 
debenture containing a charge on its own 
register of charges. (Section 103.) 

A debenture issued by an Industrial and 
Provident Society givmg a charge on 
chattels, etc., requires registration as a bill 
of sale. {In re North Wales Produce & 
Supply Society, Ltd., [1922] 2 Ch. 340.) 

By Section 87 the company’s own register 
of holders of debentures shall be open to the 
inspection of any debenture holder or share- 
holder of the company without fee and such 
holder may require a copy, or part of a 
copy, of the register on payment of sixpence 
per hundred words required. 

Where a debenture gives a fixed charge, 
the company, like any other mortgagor, 
cannot deal with the assets so charged and 
subsequent lenders cannot jeopardise the 
debenture holders’ security. But where a 
floating charge is given, the company is at 
liberty to deal with the assets so covered 
as it pleases, indeed this is one of the 
advantages attaching to an incorporated 
company that it can charge its chattels and 
book debts without the necessity of a bill 
of sale or eissignment. Likewise the com- 
pany can create fixed charges subsequently, 
to take priority over the floating charge. 

But usually a debenture giving a floatmg 
charge contains a proviso such as this : 
“The debentures of the said series are all to 
rank pan passu as a first charge on the 
property hereby charged without any pref- 
erence or priority over one another and such 
charge is to be a floating security, but so 
that the company is not to be at liberty to 
create any mortgage or charge on its 
undertaking pan passu with or in priority 
to the said debentures.” If a lender sub- 
sequently obtains a charge on a specific 
asset and has notice of such a condition his 
charge will be postponed to the floatmg 
charge, but wi^out notice he will get 


priority. To ensure that such a floating 
charge will not be jeopardised in such a 
manner, it is desirable to include in the 
particulars of the floating charge registered 
at Bush House the clause above referred to; 
this registration will then be notice to all 
the world. 

As to the mvahdity of a floating charge 
given within twelve months of a company’s 
liquidation see Floating Charge. 

By Section 90 of the Companies Act, 1948, 
a company may re-issue redeemed deben- 
tures unless any provision to the contrary 
IS contained in the Articles or other contract 
or unless the company has, by passing a 
resolution to that effect or by some other 
act, manifested its intention that the deben- 
tures shall be cancelled On such a re-issue 
the holder will get the priorities that 
originally attached to the debentures. Par- 
ticulars of debentures capable of such re- 
issue must be given in a company’s balance 
sheet. A lender should insist on such deben- 
tures being cancelled. 

Debentures given to secure advances from 
time to time on current account or otherwise 
are not redeemed merely because the 
account goes into credit 

Default m payment of interest and/or 
principal will give the debenture holder the 
right 

(1) To sue the company for the amount 

due 

(2) To apply to the Court for an order for 

foreclosure or for sale. 

(3) To appomt a receiver. 

If there is a trust deed, the trustee may 
take possession of the assets charged and 
sell them for the benefit of the debenture 
holders. 

(See also under Receiver for Deben- 
ture Holders.) 

Special Features of a Debenture 
Given to a Bank. These are of two main 
types — ^fixed sum debentures and “all 
moneys” debentures. A fixed sum debenture 
will either be a single instrument or a series 
of debentures making up the total sum lent. 
The advantage of this type over an “all 
moneys ” debenture is said to be that it would 
be possible to sell the debenture as opposed 
to selhng the assets charged thereunder. 

It is considered that with a fixed sum 
debenture it might be looked upon as an 
investment by the bank, thus limiting the 
bank's right to that of an ordinary debenture 
holder. This might mean that the bank 
would be unable to sue on the banking 
account as opposed to the debenture. Hence 
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it is customary to have the debenture 
accompanied by a form of agreement linkmg 
it up with the banking account and making 
it available for a fluctuating advance by 
way of loan or overdraft. The agreement 
provides that the debenture shall be held 
as a contmuing security for all moneys 
owing now or in the future ; it provides for 
interest at the banker's usual fluctuating 
rate, as opposed to the fixed rate that may 
be contained in the debenture; it gives 
the bank an express power of sale over the 
debenture. 

An “all moneys" debenture probably 
appeals more to a company than a fixed 
debenture plus a memorandum of agreement. 
It IS not capable of sale and hence the com- 
pany knows that it can have only the bank 
to reckon with. Then the registration of 
a fixed sum debenture means publishing a 
figure which may never be reached, with 
detrimental effect on the company's credi- 
tors. An “all moneys" debenture will 
suffice if increased advances are required, 
provided the stamping is increased, whereas 
with a fixed sum debenture increases over 
the amount inserted means a further deben- 
ture and agreement. 

Practice differs among banks as to the 
type of debenture used ; likewise some banks 
have a standard prmted form whilst others 
have a debenture drafted to meet the 
particular circumstances. In any case the 
main contents are as follows : reference will 
be made to the resolution of the company 
or directors authorising the debenture; it 
will be drawn m favour of the bank or its 
nominee company or sometimes it is drawn 
m blank , it will be expressed to be payable 
on demand and interest will be stipulated for 
at a fixed rate or a fluctuating rate with 
quarterly or half-yearly rests. Then the 
company charges as security all its under- 
taking and property present and future, 
mcluding its uncalled capital. This is 
followed by the conditions of issue, namely 
that the debentures shall be a first charge 
on the undertaking and property of the 
company and shall constitute a fixed charge 
on specific property listed in a schedule and 
also on any fixed machinery and plant, 
goodwill and uncalled capital. Such a 
charge, though specific, is equitable only 
and the bank gets none of the remedies of 
a legal mortgagee other than the power to 
appoint a receiver. Hence it is becoming 
customary to get a legal mortgage over the 
company's land and buildings by using the 
statutory formula of “a ch^ge by way of 


legal mortgage. ' ' The company should in any 
case covenant to deposit the relative title 
deeds with the bank. Then will follow a 
floating charge on all the other assets, with 
a covenant not to create any further mort- 
gages or charges to rank side by side with 
or in front of the bank's debenture By 
including this covenant in the details 
registered at Bush House or by insisting on 
the debenture being authorised by special 
resolution (which requires registration), sub- 
sequent proposed lenders are warned. Finally 
the conditions under which the moneys 
secured shall become payable are enumerated. 
They include written demand by the bank, 
default of the company with mterest for, 
say, two months, the commencement of 
voluntary or compulsory winding up, cessa- 
tion of busmess by the company, appoint- 
ment of a receiver, and the alteration or 
attempted alteration of the company's 
memorandum and articles of association in 
a manner prejudicial to the bank. A right 
to inspect the company's books is desirable 
where a floating charge is given. Powers to 
appomt a receiver are taken and he is 
expressed to be the agent of the company and 
not of the bank so as to make the company 
responsible for his acts, default, and re- 
muneration. 

Where a banker takes a debenture from 
a newly incorporated company formed to 
acquire the assets of a sole trader or firm, 
he should ascertain that all the creditors of 
the old concern have been satisfied or have 
consented to the transfer of the assets to 
the newly incorporated company. Otherwise 
such transference may be used by an 
unsatisfied creditor as an act of bankruptcy 
in the shape of a fraudulent conveyance. 
If such creditor presents a petition within 
three months founded on this act of bank- 
ruptcy and a receiving order results, the 
trustee's title will relate back to the date 
of the transfer of the assets to the company 
and thus the debenture will be void. 
“A transfer by a debtor of substantially the 
whole of his property, whether by way of 
charge or by way of sale, will be an act of 
bankruptcy if the necessary consequences of 
the transfer will be to defeat or delay his 
creditors." {In re Sims, [1930] 2 Ch. 22.) 

See under Directors the case of Victors, 
Ltd. V. Ltngard, re the giving of a debenture 
by a company where a joint and several 
guarantee of the directors was already held. 
(See also Floating Charge, Receiver.) 

DEBENTURE HOLDER. The person who 
holds a debenture. He may be either a 
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registered holder, or a holder of a debenture 
payable to bearer. In the former case a 
document of transfer is necessary to pass the 
ownership to another person, but m the 
latter case the debenture is transferable by 
simple delivery. 

A debenture holder is a creditor of the 
company, as the debenture represents a loan 
to the company, and the interest thereon 
must be paid before any dividend is received 
by the shareholders (See Debenture.) 

DEBENTURE STOCK. Debenture stock 
is essentially the same as debentures, and 
both are usually secured by a charge or 
mortgage. Debentures, however, are for 
definite round sums, as separate debts, 
whereas certificates of debenture stock are 
for different amounts, as parts of one large 
debt. 

The certificates do not require a stamp, 
but any deed creating a security for the 
stock is subject to the same duty as a 
mortgage {q.v ). 

When a certificate of debenture stock is 
given as security, a transfer from the regis- 
tered holder to the bank’s nominees, accom- 
panied by a qualifying agreement, should 
be taken, and, to make the security fully 
satisfactory, the transfer should be registered 
(See Blank Transfer, Debenture, Loan 
Capital, Share Capital, Transfer of 
Shares ) 

DEBENTURE TRUST. The usual method 
of securing an issue of mortgage debenture 
stock is for a company to execute a trust 
deed whereby trustees are appointed to hold 
the assets which are specifically charged to 
secure the debenture stock The modern 
practice is to constitute a trust corporation 
the trustee for debenture-holders rather than 
to appoint pnvate trustees The Public 
Trustee cannot act in this capacity, however 

The trustees’ duties include the custody 
of the title deeds of the property charged, 
the sale of the assets charged when the 
security becomes enforceable, and the dis- 
tribution of the proceeds to the stockholders, 
the appointment of a receiver in case of 
need, and the supervision of any sinking 
fund scheme. 

Professional trustees must take power in 
the trust deed to enter into transactions 
with the company in the ordinary course of 
their business, e.g. a bank acting as a trust 
corporation must take power to carry on 
banking business with the company 

The Cohen Committee on Company Law 
deprecated the assumption of a debenture 
trusteeship by a bank which also keeps the 


company’s banking account The Council 
of the Stock Exchange will not grant a 
quotation for a debenture issue in such 

DEBTS, ASSIGNMENT OF. A customer 
may assign to a banker any money which is 
due, or will be due, to him. This may be 
effected by a letter signed by the customer, 
addressed to the person who owes him 
money, requesting that the debt be paid to 
the banker Tlie letter will be retained 
by the banker, who should give written 
notice at once to the debtor of the assign- 
ment, and ascertain from him if the debt is 
as stated, and if it is free from any prior 
charge. It is desirable to obtain an acknow- 
ledgment from the debtor The banker 
should be able to prove that he sent the 
notice in case the debtor does not acknow- 
ledge it In an equitable assignment of a 
debt "all that is necessary is that the 
debtor should be given to understand that 
the debt has been made over by the creditor 
to some third person. If the debtor ignores 
such a notice he does so at his peril ’’ 
{William Brandt's, Sons 6^ Co. v Dunlop 
Rubber Co , [1905] A C 454 ) 

Although an assignment of a debt may 
take the form of an order or a letter, the 
more satisfactory method is to have executed 
a mortgage assigning the debt absolutely, 
subject to the right of redemption, and 
notice should be given at once to the party 
owing the money Until notice is given, the 
debtor may pay the debt direct to the 
assignor. The assignment must be absolute 
(not by way of charge only), must be in 
writing, and signed by the assignor In 
order that the banker, as assignee, may not 
be held liable to the assignor for any loss 
which might arise from the banker’s failure 
to enforce the necessary remedies for pay- 
ment of the debt, there should be a clause 
in the deed to the effect that it shall not be 
incumbent on the banker to sue for the 
debt 

It has been held that an assignment by 
way of mortgage made in the usual form of 
an absolute conveyance with a proviso for 
redemption is an "absolute assignment.’’ 
{Durham Bros v. Robertson, [1898] 1 Q.B. 
765.) 

In the Court of Appeal {Hughes v. Pump 
House Hotel Co , Ltd., [1902] 2 K.B. 190) 
Mathew, L.J., said: "If, on consideration of 
the whole instrument, it is clear that the 
intention was to give a charge only, then 
the action must be in the name of the 
assignor; while, on the other hand, if it is 
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clear from the instrument as a whole that 
the intention was to pass all the rights of 
the assignor in the debt or chose tn action to 
the assignee, then the case will come within 
Section 13f> [see below] and the action must 
be brought in the name of the assignee.” 
In this case an assignment of debts was 
given ‘‘by way of continuing security.” 
It was held that the assignment was absolute 
and not by way of charge only. 

The banker’s right to the debt dates from 
the date of the notice (see Section below), 
and until the notice has been given a sub- 
sequent assignee might, by giving notice, 
obtain pnoritv to the banker ; but an 
assignee cannot, by giving notice, obtain 
priority over a previous assignment if he 
knew of the former charge at the time when 
he obtained his own assignment. When 
notice has been given, it wdl, m the event 
of the bankruptcy of the assignor, prevent 
the debt passing to the Trustee in Bank- 
ruptcy under Section 38, Bankruptcy Act, 
1914 (See Reputed Owner ) 

By Section 136, subsection (1), of the Law 
of Property Act, 1925, it is enacted as 
follows — 

"Any absolute assignment, by vmting 
under the hand of the assignor (not purport- 
ing to be by way of charge only), of any debt 
or other legal thing in action, of which 
express notice in writing has been given to 
the debtor, trustee, or other person from 
whom the assignor would have been entitled 
to claim such debt or thing in action, is 
effectual in law (subject to equities having 
priority over the right of the assignee) to pass 
and transfer from the date of such notice, 
the legal right to such debt or thing in action, 
all legal and other remedies for the same, and 
the power to give a good discharge for the 
same, without the concurrence of theassignor : 
Provided that, if the debtor, trustee, or other 
person liable in respect of such debt or thing 
in action has notice that the assignment 
IS disputed by the assignor or any person 
claiming under him, or of any other opposing 
or conflicting claims to such debt or thing 
in action, he may if he think fit, either call 
upon the persons making claim thereto to 
interplead concerning the same, or pay the 
debt or other thing in action into court under 
the provisions of the Trustee Act, 1925.” 

The notice required by the above sub- 
section must be in writing. A verbal notice of 
the assignment is not suf&cient. ( Hockley and 
Papworth v. Goldstein (1921), 124 L.T. 277.) 

If the debtor has a counter claim against 
the assignor, the assignee will be entitled 


only to the balance of the debt after allowing 
for the counter claim. The banker should, 
therefore, before taking an assignment, ask 
the debtor if he has a counter claim and 
also, as mentioned above, ask what is the 
actual amount of the debt and whether 
there is any prior charge. 

A cheque is not an assignment of money 
in favour of the payee, as the banker is liable 
only to the drawer , but if a customer 
formally assigns his balance to a third party 
and the banker receives notice thereof, his 
liability is then to the assignee. In Scotland, 
the presentment of a cheque attaches any 
balance there may be m the drawer’s 
account to the extent of the cheque. (See 
under Drawee ) 

A document which purports to transfer 
the property m goods as well as to assign the 
proceeds of their sale, constitutes a bill 
of sale and must be registered as such. 
[National Provincial and Union Bank of 
England v. Lindsell (1921), 66 Sol. J 48.) 
An assignment merely of the proceeds of 
a sale of goods does not require registration 
as a bill of sale [Walker v. Capital and 
Counties Bank and Others (1910), [The Times, 
16th Dec., 1910 ) 

In Bank of Liverpool & Martins, Ltd. 
V. Holland (1926), 43 T.L.R. 29, the de- 
fendant owed £2^5 to W., who owed money 
to the plaintiff bank. W. assigned to the 
bank the debt due to him by the defendant. 
Due notice of the assignment was given to 
the defendant. The assignment declared, 
"that the amount recoverable under these 
presents shall not at any time exceed the 
sum of ;^150.” Wright, J., in his judgment, 
said that even if it was an assignment of 
only part of the debt it would still be a good 
equitable jissignment, but m his view it was 
not an assignment of part of the debt but 
was an absolute assignment to the bank of 
the whole debt with a proviso that if the 
bank should recover more than ;^150 from 
the debtor, they must hold the balance in 
excess of ;^150 as trustees for the assignor. 
The assignment was held to be a good legal 
assignment and judgment was given for tiie 
bank. 

When a company assigns to a bank as 
security a book debt due to the company, the 
assignment must be registered under Section 
95 of the Compames Act, 1948. (See Regis- 
tration OF Charges.) 

As to a general assignment of book debts, 
the Bankruptcy Act, 1914, provides — 

"Section 43. — (1) Where a person en- 
gaged in any trade or business 
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makes an assignment to any other 
person of his existing or future 
book debts or any class thereof, 
and is subsequently adjudicated 
bankrupt, the assignment shall be 
void against the trustee as regards 
any book debts which have not 
been paid at the commencement 
of the bankruptcy, unless the as- 
signment has been registered as if 
the assignment were a bill of sale 
given otherwise than by way of 
security for the pa 3 rment of a sum 
of money, and the provisions of the 
Bills of Sale Act, 1878, with respect 
to the registration of bills of sale 
shall apply accordingly, subject to 
such necessary modifications as 
may be made by rules under that 
Act; 

"Provided that nothing in this Section 
shall have effect so as to render void 
any assignment of book debts due 
at the date of the assignment from 
specified debtors, or of debts grow- 
ing due under specified contracts, 
or any assignment of book debts 
included in a transfer of a business 
made bona fide and for value, or 
in any assignment of assets for the 
benefit of creditors generally. 

"(2) For the purposes of this Section, 
'assignment' includes assignment 
by way of security and other 
charges on book debts." 

Under Section 136 of the Law of Prop- 
erty Act, a customer may assign to a 
third party any balance on his current 
account or deposit account, or the amount 
of a deposit receipt. On receipt of notice 
of the assignment the account should be 
"stopped." See further as to an assignment 
of a debt to a banker under Transfer of 
Mortgage. An assignment is subject to ad 
valorem conve 3 rance duty if on ^e or in 
consideration pro tanto of any debt under 
Section 57 of the Stamp Act, 1891. (Alj^'s 
Law of Stamp Duties.) See that Section 
under Conveyance. An assignment by 
way of mortgage is liable to ad valorem 
mortgage duty. 

(See Registration of Charges.) 

DECIMAL COINAGE. The Report of the 
Committee appointed to inquire into the 
adoption of a decimal coinage, and the 
metric S 3 r 8 tem of weights and measures, was 
adopted at a special meeting of the Council 
of the Institute of Bankers on May 2, 1917. 
The following is the Report: — 


"Your Committee are of opinion that the 
existing system of weights and measures in 
this country is an obstacle in the way of the 
extension of our foreign trade, and more 
especially of our export trade. This is, in- 
deed, one of the main considerations which 
has influenced your Committee in recom- 
mending the adoption of a decimal coinage, 
as they hope that it may be the first step 
towards the introduction of the metric 
S 3 ^tem of weights and measures into this 
country. 

"Your Committee are convinced that no 
decimal system of coinage which is not based 
on the pound sterlmg can possibly be 
accepted by the bankers of this country, 
and that the present pound sterlmg, un- 
changed in weight and fineness, must remain 
the unit of v^ue. The pound sterlmg is 
umversally recognised in the settlement of 
international transactions throughout the 
world, and any abandonment, even in name 
only, of its use as our standard unit, would 
be fraught with risks which your Committee 
consider it would be unwise to incur. 

"Your Committee have therefore decided 
to recommend a decimal S 5 rstem based on 
the pound sterling, to be divided mto a 
thousand parts called mils, the coinage to 
be as follows — 


Gold 


{ Sovereign . 
Half-sovereign . 


Silver . 


Nickel or 
some other 
metal or 
alloy. To 
be s c a 1- 


' Double Florm (or 
four-sbillmg piece). 
Florm (or two-shil- 
J ling piece) 

I Half-flonn (or shil- 
Ung) .... 
Quarter-florin (or 
. sixpence) 


< Ten-mil piece . 


loped . . 1. 

i Four-mil piece . 
Bronze . •< Two-mil piece . 

(Mil ... 


I'OOO »= 1,000 mils 


•500 »» 

r 

500 „ 

i, 

•200 = 

200 mils 

•100 = 

100 „ 

•050 = 

50 „ 

•025 = 

25 „ 

•010 = 

10 mils 

•004 = 

4 „ 

•002 = 

2 

•001 = 

1 » 


"If the proposed sj^tem be adopted, 
there will be no change in the gold coinage. 
The existing silver coins will continue (in 
some cases under new names) with the 
exception of the crown, half-crown, and 
threepenny piece, which it is proposed to 
discontinue." 

The coinage of France, Belgium, Spain, 
Italy, the United States and other countries, 
is arranged on the decimal system. 

DECIMALS. The interest calculations in 
the current account ledgers are commonly 
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called “decimals/' The correct term, how- 
ever, is “products.” The working of the 
S 3 rstem is most easily explained by an 
example: if a credit balance of ;£100 re- 
mains unaltered for 10 days, at which date 
another transaction on the account takes 
place, the ledger keeper multiplies the ;fl00 
by 10 days and puts the 1,000 product in 
the credit “decimals” column. Each suc- 
ceeding balance is dealt with in the same 
way, being multiplied always by the number 
of days between the date of the balance 
and the date of the next balance being 
extended, consequent upon another entry 
appearing in the account. The interest on 
;^100 for 10 days is the same as on ;^1,000 
for 1 day, or on £1 for 1,000 days, at the 
same rate, and so when the products (i.e. 
the “decimals” so called) are cast up at 
the half-year end, the total will represent 
the number of pounds for one day on which 
interest is to be allowed, or charged, as the 
case may be, and the amount can then 
readily be ascertained from the tables pre- 
pared for the purpose. The last two right- 
hand figures are, as a rule, ignored, and 
the interest is reckoned upon the hundreds 
of products. (See Interest on Deposits.) 

DECLARANT. A person who makes a 
declaration. 

DECLARATION. A formal statement, or 
declaration, in writing. 

By the Stamp Act, 1891, the stamp duty is 

Declaration of any use or trust £ s. d. 
of or concerning any property 
by any writing, not being a will, 
or an instrument chargeable 
with ad valorem duty as a 
settlement 0 10 0 

Declaration {Statutory). (See Affidavit.) 

DECLARATION OF ASSOCIATION. The 
declaration of association is the last clause 
in a memorandum of association, which, in 
the case of a company limited by shares, is 
as shown at the top of next column (Table B, 
First Schedule, Companies Act, 1948). 

No subscriber of the memorandum may 
take less than one share. (See Memoran- 
dum of Association.) Subscribers fre- 
quently sign for only one share each. 

DECLARATION OF TRUST. The term 
“bill of sale” includes a “declaration of 
trust without transfer.” (See Bill of Sale, 

nPoTTCTr "RU'r'TTTUX \ 

DEDUCING A TITLE. The examination 
of title deeds with a view to establishing the 
owner’s title thereto. (See Abstract of 
Title, Title Deeds.) 


“We, the several persons whose names and 
addresses are subscribed, are desirous of 
being formed into a company, in pursuance 
of this memorandum of association, and we 
respectively agree to take the number of 
shares in the capital of the company set 
opposite our respective names. 


Names, Addresses, and Descnptions 
of Subscribers. 

Number of Shares 
taken by each 
Subscriber 

1. 

200 

2 

25 

3. 

30 

4. 

40 

5. 

15 

6. 

5 

7. 

10 

Total shareb taken . 

325 

Witness 

9f 


DEED. A deed is a document in writing, 
or printing, on paper or parchment, which 
is signed, sealed and delivered by the parties 
thereto. The fact of a document being 
under seal does not necessarily constitute it 
a deed, e.g. a will under seal, and a certificate 
of shares under the seal of a company are not 
deeds. An instrument is a deed when it is 
sealed and delivered as a deed. 

Deeds are now signed and sealed, though 
at one time it was sufiScient if they were 
merely sealed and delivered. In the olden 
times persons would often be unable to write, 
and the sealing of the document with their 
own private seal would be of the first im- 
portance, but now that nearly all persons 
can write, the signature to a deed is the 
principal matter, the seal being merely a 
formal afiair. The deed must be sealed, but 
it is no longer necessary that it should be 
the seal of the person who is sealing. It may 
be the seal of anyone, or a drop of wax, or 
simply a red wafer. The seals may be put 
on a deed before the parties sign, and touch- 
ing a seal with the finger at the time of 
signing has the efiect of sealing. There must 
be a separate seal for each person. If a deed 
is read over to a person who cannot read, the 
attestation clause should be “signed, sealed 
and delivered by the said J ohn Brown, the doc- 
ument having first been read over to him when 
he appeared fully to understand the same.” 

In addition to being signed and sealed, a 
deed must be delivered, and this is usually 
accomplished by the party placing a finger 
on the seal and sa 3 dng, “ I deliver this as my 
act and deed.” A deed takes effect from 
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the date of its delivery. It is not necessarily 
an essential part of a deed that there should 
be a date upon it. The date of the execution 
can be proved. (See Date.) 

A special note in the attestation clause of 
any material alteration or erasure in the deed 
should be made at the time the deed is 
signed and witnessed. 

It IS customary for a deed to be witnessed, 
but the absence of the attestation by a 
witness does not invalidate it. 

There is no prescribed size or shape for a 
deed, and they are found in different forms 
and sizes. Many modem deeds are drawn 
on comparatively small sheets, fixed together 
in book form, which are much more easily 
read and dealt with than the old full-sized 
sheets with the long Imes. 

There are two kinds of deeds, an Indenture 
{q.v ), which is made between two or more 
parties, and a Deed Poll {q.v.), which is made 
by only one person, or by more than one if 
their interests are the same. 

Blackstone sa 3 rs it is called a deed "be- 
cause it is the most solemn and authentic 
act that a man can possibly perform with 
relation to the disposal of his property ; and 
therefore a man shall alwa 3 rs be estopped 
by his own deed, or not permitted to aver 
or prove anything in contradiction to what 
he has once so solemnly and deliberately 
avowed." 

By the Law of Property Act, 1925, any 
deed, whether or not bemg an indenture, 
may be described as a deed simply, or as a 
conveyance, mortgage, transfer of mortgage, 
lease or otherwise according to the nature of 
the transaction. (Section 57.) Thus, in- 
stead of starting with the words "This 
Indenture," a de^ may start "This Convey- 
ance,” "This Legal Charge,” "This Deed.” 

Where a person executes a deed, he shall 
either sign or place his mark upon it , 
sealing alone shall not be deemed sufficient. 
(Section 73.) 

By the Stamp Act, 1891, the stamp duty 
is — 

I s. d. 

Deed whereby any real burden is 
declared or created on lands or 
heritable subjects in Scotland. 

See Mortgage, and Section 

86 . 

Deed containing an obligation to 
infeft any person in heritable 
subjects in Scotland, under a 
clause of reversion, as a security 
for money. 

See Mortgage, and Section86. 


Deed containing an obligation to £ s. d. 
infeft or seize in an annuity to 
be uplifted out of hentable 
subjects m Scotland. 

See Bond, Covenant. 

Deed of any kind whatsoever, not 

described in this schedule . . 0 10 0 

(The stamp duties on conveyances are 
given under Conveyance.) 

(See Escrow, Title Deeds.) 

DEED OF ARRANGEMENT. A deed of 
arrangement whether under seal or not, 
made by a debtor for the benefit of his 
creditors, otherwise than under the Bank- 
ruptcy Acts, includes (1) an assignment of 
his property to a trustee, in order that it 
may be realised and the proceeds divided 
amongst the creditors (see Assignment for 
Benefit of Creditors) ; and (2) a deed or 
agreement under which the creditors agree to 
accept a composition — that is, a payment of 
so much in the pound in full discharge of the 
debts due by the debtor to them (see Com- 
position WITH Creditors) ; and, in cases 
where creditors of a debtor obtain any con- 
trol over his property or business, it also 
includes a deed of inspectorship entered 
mto for the purpose of carrying on or winding 
up the business; and a letter of licence 
authonsmg the debtor or any other person 
to manage, carry on, realise, or dispose of a 
busmess, with a view to the payment of 
debts, and any agreement or instrument 
authorising the debtor or any other person 
to manage, carry on, realise, or dispose of 
the debtor's business, with a view of the 
payment of his debts (Section 1 to the Deeds 
of Arrangement Act, 1914) 

A deed of arrangement is void unless 
registered at the Board of Trade within seven 
clear days after the first execution thereof 
by the debtor or any creditor (Section 2 of 
the above Act) 

By the Deeds of Arrangement Act, 1914, 
Section 3 — 

A deed of arrangement shall be 
void unless, before or within twenty- 
one days after the registration 
thereof, or within such extended 
time as the High Court or the Court 
having jurisdiction in bankruptcy 
in the district in which the debtor 
resided or carried on business at 
the date of the execution of the 
deed may allow, it has received the 
assent of a majority m number and 
value of the creditors of the debtor 
(8.8. (1)). 
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The assent of a creditor shall be 
established by his executing the 
deed of arrangement or sending to 
the trustee his assent in writing 
attested by a witness (s s (3)). 

The trustee shall file with the 
Board of Trade when the deed 
is registered, or in the case of a 
deed assented to after registration, 
within twenty-eight days after 
registration or such extended time 
as the court may allow, a statutory 
declaration by the trustee that the 
requisite majority of the creditors 
have assented to the deed (s s (4)) 
In calculating a majority of 
creditors for the purposes of this 
Section a creditor holding security 
upon the property of the debtor 
shall be reckoned as a creditor only 
in respect of the balance due to him 
after deducting the value of such 
security, and creditors whose debts 
amount to sums not exceeding ten 
pounds shall be reckoned in the 
majority in value but not in the 
majority in numbers (s.s (5)). 

By Section 11 (1), it is enacted that 
the trustee under a deed of arrangement 
shall give security to the Registrar of the 
bankruptcy court, in a sum equal to the 
estimated assets available for distribution 
among the unsecured creditors, to administer 
the deed properly, unless a majority in 
number and value of the creditors dispense 
with his giving such security 

"All moneys received by a trustee under 
a deed of arrangement shall be banked by 
him to an account to be opened in the name 
of the debtor’s estate.” (Section 11 (4) ) 
The deed, if an assignment, is an available 
act of bankruptcy; and if bankruptcy en- 
sue within three months, or one month under 
Section 24 (see Act of Bankruptcy), on the 
petition of any dissentient creditors, the 
trustee in bankruptcy can claim all moneys 
paid into the account referred to in Section 1 1 
(4). During that period, therefore, cheques 
should not be drawn upon the account. As 
the section indicates, the account should be 
opened "in the name of the debtor’s estate.” 

The trustee shall at the expiration of 
every six months send to each creditor 
who assented to the deed of arrangement, 
a statement of the trustee's accounts and of 
the proceedings under the deed. (Section 14.) 

If an overdraft is required on the personal 
liability of a trustee, a guarantee should be 
taken. 


As to the validity of certain payments to a 
person who has committed an act of bank- 
ruptcy, or to his assignee, see Section 46, Bank- 
ruptcy Act, 1 9 1 4 , under A CTS of Bankruptcy. 

The register may be searched on payment 
of Is. Od. The registrar transmits a copy of 
each deed to the registrar of the county court 
in the district of which the place of business 
or residence of the debtor is situate, and any 
person may search such registered copy on 
payment of a similar fee (See Bankruptcy ) 

A deed of arrangement affecting land 
should be registered under the Land Charges 
Act, 1925. (See Land Charges.) 

If A.B (who has executed a deed of ar- 
rangement and whose creditors have agreed 
that he may carry on the business) wishes to 
continue his banking account, it would be 
advisable to consult the trustee as to the 
exact position If all the creditors of A. B. 
have agreed to the arrangement the bank 
would be safe in continuing the account, 
but there is always the possibility that, 
unknown to the assenting creditors, there 
may be a creditor who has not agreed to the 
arrangement, and this creditor may, if his 
debt amounts to ;^50 or over, take advantage 
of the act of bankruptcy during the available 
penod to throw the estete into bankruptcy. 
In such an event the title of the trustee in 
bankruptcy would relate back to the time 
of the first act of bankruptcy committed 
within three months preceding the date of 
the presentation of the bankruptcy petition. 
(See under Adjudication in Bankruptcy.) 

DEED OF ASSIGNMENT. (See Assign- 
ment FOR Benefit of Creditors.) 

DEED OF GIFT. The conveyance of a 
property as a gift. 

In the case of a voluntary deed of gift, 
the deed is void agamst the Trustee in Bank- 
ruptcy if the settlor becomes bankrupt within 
two years from the date thereof, and if he 
becomes bankrupt within ten years, it is void, 
unless it can be proved that he was, at the 
time of making the gift, able to pay all his 
debts without the property comprised in the 
deed of gift. (But see under Settlements — 
Settlor Bankrupt, as to taking such 
property as security. A purchaser for value 
includes mortgagee.) 

By Section 47 of the Finance Act, 1946, a 
disposition purporting to act as an imme- 
diate gift will not free the donor’s estate 
from liabihty for estate duty thereon, unless 
made five years before his death (previously 
the time limit was three years). The con- 
sideration in a deed of gift may be "natural 
love and affection.” 
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Where shares are transferred as a gift, the 
consideration is expressed as a nominal one, 
say, five or ten shillings. The stamp duty on 
gifts inter vtvos is the same as on a conveyance 
or transfer on sale, with the substitution in 
each case of the value of the property con- 
veyed or transferred for the amount or 
value of the consideration. See Section 74, 
s.s. (4), (5), and (6), Finance (1909-10) Act, 
1910, under head Conveyance. (See Gifts 
Inter Vivos.) 

DEED OF INSPECTORSHIP. A deed by 
which an insolvent debtor places his afiairs 
in the hands of his creditors, who may 
appoint mspectors or trustees, in order that 
the business may be wound up to the best 
advantage or earned on for the benefit of the 
creditors, as may be thought desirable. 
(See Deed of Arrangement.) 

DEED OF SETTLEMENT. The docu- 
ment which took the place of the memoran- 
dum and articles of association m old joint 
stock companies formed pnor to the Com- 
panies Act of 1862. If the company with a 
deed of settlement has subsequently become 
registered under the Companies Act, that 
deed still continues, but by Section 395 of the 
Companies Act, 1948, “ a company registered 
in pursuance of this part of tMs Act may by 
special resolution alter the form of its con- 
stitution by substituting a memorandum and 
articles for a deed of settlement.” The 
expression “deed of settlement” includes 
any contract of co-partnery or other instru- 
ment constituting or regulatmg the company, 
not being an Act of Parliament, a Royal 
Charter, or Letters Patent. (See Lien, 
Settlement.) 

DEED POLL. A deed to which there is 
only one party or one set of parties. A 
deed poll was cut or polled straight at the 
edge. 

A deed poll commences: “Know all 
men by these presents,” etc., and the date 
appears at the end. In an indenture the 
date is at the beginning. (See Indenture.) 

DEFACED COINS. Gold, silver, or copper 
coin which is defaced by being stamped 
with any name or words thereon, whether 
such coin is or is not thereby diminished 
in weight, is not a legal tender (24 & 25 
Viet. c. 99, Section 7). (See Legal Tender.) 

DEFACED NOTES. By the Currency and 
Bank Notes Act, 1928, if any person prints, 
or stamps, or by any like means impresses, 
on any Bank of England note any words, 
letters, or figures he ihall, in respect of each 
offence, be liable to a penalty not exceeding 
one pound.' (Section 12.) 


The Bank of England does not object, 
however, to the code stamp of a bank being 
impressed on the back of notes for £S, 
but it must not be placed on the face of the 
note. 

Section 12 does not affect the negotiabihty 
of any such defaced note. The only person 
who is liable to the penalty is the person who 
defaces the note. 

DEFEASANCE. (French difaire, to undo.) 
A document containing a condition upon 
the fulfilment of which the contract in the 
deed to which it refers is defeated or rendered 
void. The condition itself is also called a 
defeasance. The document of this nature 
with which a banker is most familisu" is the 
qualifying agreement which is signed by a 
customer at the same time as he executes a 
transfer of stock or shares to the banker as 
security for an advance. The transfer is an 
absolute conveyance of the security into the 
banker’s name, but the agreement, or de- 
feasance, operates to make the transfer 
subject to the customer's right to have the 
security re-transferred upon the repayment 
of the advance 

As to an absolute disposition of property 
in Scotland, qualified by a back-letter or 
back-bond, see Disposition Absolute. 

The Stamp Act, 1891, provides as fol- 
lows — 

Defeasance. Instrument of defeasance of 
any conveyance, transfer, disposition, 
assignation, or tack, apparently absolute, 
but mtended only as a security for money 
or stock. 

See Mortgage, and Section 86. 

In respect of marketable securities 
under hand only, see Agreement, 
and Section 23. 

DEFERRED ANNUITY. An annuity, or 
annual payment of a certain sum, which 
does not commence till after a specified time. 
For example, a person may at any time 
purchase, by either a single premium or a 
yearly premium, a deferred annuity as a 
provision for old age, the payments not to 
commence till he attains the age of, say, 55 
or 60, or any age selected. 

At the age of 30, a single premium of 
;^65 11s. 3d., or a yearly premium of 
£5 Os. lid., may purchase an annuity of £\0 
to commence twenty years hence. (See 
Annuity.) 

DEFERRED BONDS. Bonds upon which 
the rate of interest gradually increases until 
a certain specified rate is reached, when they 
are changed into active bonds bearing a 
fixed rate of interest. 
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DEFERRED INTEREST CERTIFICATE 
or DEFERRED INTEREST WARRANT. 

The name of a document issued by a com- 
pany for interest, payment of which has 
been postponed or deferred. 

In Attorney-General v. South Wales Elec- 
trical Power Distribution Co. and Another 
(1919), 36 T.L.R. 126, where the company, 
instead of paying in cash the interest due on 
certain debenture stock, issued to the 
holders of such stock deferred warrants 
for the amount of the interest due, such 
warrants themselves carrying interest, it 
was held that the defendants had not by 
the issue of deferred warrants issued loan 
capital within Section 8 of Finance Act, 
1899, and were not liable to an ad valorem 
duty under that Section. The issue of 
deferred warrants "was not capital at all, 
but afiorded a mode of postponing payment 
of overdue interest in consideration of pay- 
mg interest on the overdue interest.’’ (See 
above-named Section under Loan Capital.) 

DEFERRED SHARES, DEFERRED 
STOCK. Shares or stock which do not 
receive a dividend until the shares or stock 
which rank in front have been satisfied. 
The capital of a company may be divided 
into preference, ordinary, and deferred 
shares or stock, or the ordinary stock may 
(e.g statutory companies which have special 
powers by Act to do so) be split up into 
preferred and deferred ordinary. The in- 
terest on founders’ shares is deferred to the 
claims of prior shares. 

DEFICIENCY ADVANCES. When the 
revenue balance in the Bank of England to 
the credit of the Government is insufficient 
for payment of the quarterly dividends, the 
deficiency is borrowed from the Bank, the 
advances being known as "deficiency ad- 
vances.*’ These advances must be paid off 
before the end of the quarter, and the rate 
of interest charged is one-half of the Bank of 
England rate of discount, with a maximum 
of three per cent. "Deficiency advances’’ 
axe to meet permanent charges; "ways 
and means advances” {q.v.) are to meet 
payments for the annual supply services, 

DEFICIENCY BILLS. A former method 
of borrowing from the Bank of England by 
the Treasury to meet permanent charges on 
the Consolidated Fund. This is now effected 
by "Deficiency Advances” [q.v.). 

DEFINITIVE BOND. Where bonds are 
to be issued, for example, in connection with 
a Government loan, a scrip or provisional 
certificate is issued on payment of the money 
due upon allotment. This certificate is 


held until all the instalments have been 
paid, when it is exchanged for the definitive 
bond ; that is, the final bond with coupons 
attached (See Scrip Certificate ) 

DEFUNCT COMPANY. When the regis- 
trar ascertains that a company has ceased 
to carry on business, or if he fails to receive 
any reply to his letters of inquiry addressed 
to the company, he may publish in the 
Gazette a notice that, at the expiration of 
three months from the date of the notice, the 
company’s name will, unless cause is shown 
to the contrary, be struck off the register, and 
the company will be dissolved. (Section 353, 
Companies Act, 1948 ) (See Companies.) 

DEL CREDERE. A del credere commis- 
sion is an extra commission paid by a 
pnncipal to an agent when the agent 
guarantees the solvency of a customer to 
whom he has sold goods on credit 

DELEGATION OF AUTHORITY. Where 
a person is acting under authority he cannot 
(unless his appointment expressly permits it) 
delegate his authority; that is, he cannot 
appoint someone else to act for him. 

Where an account has been opened in the 
names of several trustees, the cheques should 
be signed by all the trustees, as they cannot, 
unless the mstrument of trust specially gives 
the power, delegate their authority to one or 
more of their number. (See Trustee.) 

Trustees may derive their authority under 
a will, or a trust deed, and when any question 
of delegation arises, the banker should see 
that document and ascertain exactly what 
may or may not be done. If there is no 
permission given to delegate, then all must 
join m drawing cheques. 

Under the Trustee Act, 1925, trustees, 
executors and administrators are given 
power to employ agents. By Section 23 
(1), trustees or personal representatives may, 
instead of acting personally, employ and 
pay an agent, whether a solicitor, banker, 
stockbroker, or other person, to transact any 
business in the execution of the trust, or the 
administration of the testator's or intestate’s 
estate, including the receipt and payment of 
money. The words "employ and pay an 
agent” are inapplicable to trustees dele- 
gating any of their powers to one or more of 
themselves. (See under Trustee.) 

It frequently happens that the trustees of 
a church, or chapel, or association, desire 
that cheques may be signed by only a few 
of their number, and in such cases the trust 
deed should be consulted. Where trustees 
are numerous, it seems reasonable that a few 
should act for the many, but a banker would. 
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nevertheless, be liable if the few, acting on a 
mandate from the whole body, drew cheques 
and misappropriated the money, unless the 
trust deed sanctioned the delegation. 

An agent, or secretary, or treasurer, or 
manager, or other person deriving authority 
from a principal cannot delegate his author- 
ity unless there is an agreement express or 
implied to allow it. 

Where there are several executors, one 
may, in the absence of any instructions to the 
contrary, draw cheques upon the executors’ 
account, but it is desirable that a form of 
mandate is signed (See Mandate.) 

DELEGATIONS. The name given by 
bankers on the Contment to documents in 
the form of a letter of credit, but which are 
intended to pass as bills of exchange. In 
this country they are, for the purpose of 
stamp duty, treated as bills of exchange. 

DELIVERY OF BILL. “Delivery” means 
transfer of possession, actual or construc- 
tive, from one person to another (Section 2, 
Bills of Exchange Act, 1882). 

Section 21 of the same Act provides — 

“(1) Every contract on a bill, whether 
it be the drawer’s, the acceptor’s, 
or an indorser’s, is incomplete and 
revocable, until dehvery of the 
instrument in order to give effect 
thereto. 

“Provided that where an accept- 
ance is written on a bill, and the 
drawee gives notice to or accordmg 
to the directions of the person 
entitled to the bill that he has 
accepted it, the acceptance then 
becomes complete and irrevocable. 

“ (2) As between immediate parties, and 
as regards a remote party other 
than a holder in due course, the 
delivery — 

“ (a) in order to be effectual 
must be made either by or 
under the authority of the 
party drawing, accepting, 
or indorsing, as the case may 
be: 

“ (6) may be shown to have been 
conditional or for a special 
purpose only, and not for the 
purpose of transferring the 
property in the bill. 

“But if the bill be in the hands 
of a holder in due course a valid 
delivery of the bill by all parties 
prior to him so as to make them 
liable to him is conclusively pre- 
sumed. 


“(3) Where a bill is no longer in the 
possession of a party who has 
signed it as drawer, acceptor, or 
indorser, a valid and unconditional 
dehvery by him is presumed until 
the contrary is proved.” 

Just as a deed is of no legal effect until 
it has been delivered, so, it is seen from the 
above Section, a bill of exchange is incom- 
plete and revocable until dehvery of the 
instrument, in order to give effect thereto 
Where a cheque is stolen from, or lost by, 
the drawer before he has issued it, the thief 
or finder of the cheque would have no claim 
against the drawer but if the cheque gets 
into the hands of an innocent holder for 
value, he would (according to the judgment 
m Ingham v. Primrose (1859), 28 L J , CP. 
294) have the right to enforce payment 
against the drawer When this case was 
reviewed by Brett L.J. in Baxendale v. 
Bennett (1878), 3 Q B D 525 he said that he 
did not agree with it 

In Baxendale v Bennett (1878), 3 Q.B.D 
525, where an acceptance in blank by the 
defendant had been stolen and a drawer's 
name was filled in, an action was brought 
on it by the plaintiff as indorsee for value. 
It was held that the defendant was not 
hable on the bill, as he had not authorised 
anyone to fill in a drawer’s name and had 
not issued the acceptance (See Stolen 
Bill, Stolen Cheque ) 

(See Bill of Exchange, Negotiation of 
Bill of Exchange, Issue of Bill, Trans- 
feror Bv Delivery.) 

DELIVERY OF CHEQUE. (See Delivery 
of Bill.) 

DELIVERY OF DEED. (See Deed ) 

DELIVERY ORDER. An order addressed 
to a railway office, shipping company, 
dock company, or superintendent of ware- 
houses, to deliver certain goods to the person 
named therein. Such orders are sometimes 
sent to a bank from a correspondent to be 
handed over to the right party on payment 
of the sum named. In some cases a cash 
order is attached to the delivery order, and 
on payment of the cash order, the delivery 
order is given to the person entitled to it. 

The following is a form of letter from a bank 
sending a delivery order to another bank. 

Leeds ,19 

The British Bank, Limited, 
beg to enclose herewith Delivery 

order for parcels marked 

which please hand to Mr. 
on payment of £ 
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Please retain the order till called for, and 
credit us with the proceeds. 

To the X & Y Bank, Ltd., 

Carlisle. 

The following are copies of two delivery 
orders — 

King Street, 

Leeds 19 

To the Goods Agent, 

British Railways, 

Carlisle. 

Please deliver the parcels marked 
sent to my order to Mr, 

John Brown. 

No. 

Bonded Warehouses 

19 . 

To the Superintendent at H M Customs 
Warehouse No 

Please deliver the undernoted 

to the order of 

or assigns by indorsement hereon on pay- 
ment of rent and charges from 
Mark 
No 

Contents 

Entd J. Jones & Coy. 

Unless the holder of a delivery order at 
once obtains delivery of the goods, or 
obtains in place of it a warrant or receipt 
from the warehouse-keeper, or gets his title 
to the goods registered in the books of the 
warehouse-keeper, the holder runs the risk 
of a second delivery order being acted upon 

Where a delivery order was indorsed over 
to a bank as security, it was held {Imperial 
Bank V. London and St Katharine’s Dock 
Coy. (1877), 5 Ch D. 195) that the bank were 
not the actual owners and had only a modified 
ownership in the goods. The bank could 
have sent a representative with the delivery 
order to the docks and obtained the goods, 
or a dock warrant in exchange for the order. 
The bank, however, merely lodged it at the 
company's London office with a request for 
dock warrants to be made out as soon as 
possible. In the meantime a third party, 
without notice of the bank’s claim, had 
obtained a second dehvery order, and had 
taken it direct to the docks office and 
obtained a dock warrant (that is, a receipt 
by the dock company stating that the goods 
were entered in his name in their books). 
It was held that "there is no delivery or 
constructive possession until the delivery 
order gets down to the docks, and is recog- 
nised by an entry in the dock books,” 

When delivery orders are taken as security, 
the banker's letter of lien (stamped 6d.) 


should be signed by the customer, and the 
bank should instruct the warehouse-keeper 
to store the goods in the bank’s name. In 
the event of the owner’s bankruptcy before 
the goods are registered m the bank’s name 
the property will vest m the trustee m bank- 
ruptcy When a bank issues delivery orders 
to a customer against goods warehoused in 
the bank's name the customer should under- 
take to pay the proceeds to the bank. The 
form to be used may be as follows — 

To The British Bank, Ltd. 

We have received delivery order upon 

for 

ex warehoused 

m your name, and held by you by way of 
pledge for No. 

for £ and which delivery 

order has been handed to us for the purpose 
of enabling us to complete the sale which 
we have contracted for on your behalf with 

and in consideration thereof we hereby 
undertake to pay to you the proceeds of the 
said Merchandise immediately and specific- 
ally as received, in accordance with the 
directions which we have already received 
from you to that effect. 

The said Merchandise is valued at £ 
and payment is due. 

Yours faithfully, 

(See Warehouse-keeper’s Certificate 
or Receipt.) 

Section 5 of the Finance Act, 1905, enacts 
that the stamp duty on a dehvery order 
charged by the Stamp Act, 1891, shall cease 
to be chargeable. (See Factors Act, 
Warrant for Goods.) 

DEMAND DRAFT. (See Banker’s 
Draft.) 

DEMISE. A word used to express the 
granting of a lease. (See Mortgage.) 

DEMONETISE. When a com is officially 
withdrawn from circulation it is said to be 
demonetised. Pre- Victorian gold coins were 
demonetised when they were withdrawn from 
circulation under the Coinage Act of 1889, 
and the Royal Proclamation of 1890. Such 
a demonetised coin is no longer legal tender, 

DENOTED. A deed is said to have been 
denoted when it is impressed with a denotmg 
stamp. (See Denoting Stamps.) 

DENOTING STAMPS. The Stamp Act, 
1891, Section 11, provides that — 

""V^ere the duty with which an instru- 
ment is chargeable depends in any manner 
upon the duty paid upon another instrument, 
the payment of the last-mentioned duty 
shall, upon application to the Commissioners 
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and production of both the instruments, be 
denoted upon the first-mentioned instrument 
in such manner as the Commissioners think 
fit." (See Mortgage ) 

The denoting stamp states the amount of 
the stamp which appears on the original or 
primary deed. 

A denoting stamp is not required on the 
counterpart of a lease. (See Section 72, 
Stamp Act, 1891, under Duplicate.) 

(See Section 42, Finance Act, 1920, under 
Conveyance.) 

From 1st September, 1931, an instrument 
transferring land must bear a stamp denot- 
ing that it has been produced to the Com- 
missioners of Inland Revenue. See Section 
28 of the Fmance Act, 1931, under Title 
Deeds. (See Collateral Stamping.) 

DEPONENT. A person who makes an 
affidavit to any statement of fact, or who 
gives evidence upon oath. 

DEPOSIT ACCOUNTS. Accounts opened 
for the purpose of earning interest eis opposed 
to current or drawing accounts opened for 
the purpose of being operated on by cheques. 

The issue of deposit receipts {q v.) when 
a deposit account is opened or a withdrawal 
made has been largely superseded by the use 
of deposit pass books, in which deposits and 
withdrawals are entered. 

In some banks deposit books are serially 
numbered and entered in a register on issue , 
the book must be produced on lodgments 
and withdrawals, the relative entry bearing 
the initials of the two officers concerned. 
Special credit slips are used for payments-in 
and special forms of receipt for withdrawals, 
bearing, where the sum is £2 or over, a 2d. 
stamp, unless the transaction is a book 
entry in the shape of a transfer to the cus- 
tomer’s current account. In some banks 
unnumbered deposit books are used, and 
their production is not essential for deposits 
or withdrawals. This is the custom where 
the deposit accounts are frequently worked, 
and the deposit books are used like current 
account pass books or statements, being 
left at the bank to be written up at intervals. 
Generally speaking, the drawing of cheques 
on deposit accounts is not permitted except 
by special arrangements, but in the North of 
England there is a certain t}rpe of deposit 
account which approximates to a small 
current account on which not more than six 
cheques in favour of third parties may be 
drawn each year. 

The rate of interest allowed on deposits 
used to depend on the district concerned. 
In London, what is known as the London 


Joint Stock Bank Deposit Rate operated, 
being 2 per cent below Bank Rate. (At the 
present time— 1954 — Bank Rate being 3 per 
cent, London Deposit Rate is IJ per cent.) 
Outside London, the normal deposit rate 
used to be a fixed one of 2J per cent. In 
times of high Bank Rate, the country de- 
positor was at a disadvantage compared 
with the London depositor, but when Bank 
Rate got into the region of 4 per cent, the 
advantage was with the country depositor. 
Since the low Bank Rate of 2 per cent, 
the country rate has followed the London 
rate. 

The London Deposit Rate used to be 
known as the "seven day rate” as it was 
applicable to deposits withdrawable at 
seven days’ notice. The call rate was J per 
cent less and applied to money withdrawable 
on demand. Deposits getting more than 
London Deposit Rate were usually at ten 
or fourteen days’ notice. In the country, 
except where special bargains were made for 
large sums, deposits for the most part were 
at call, unless taken by way of deposit 
receipt 

The rate prevailing at any time is now 
universal throughout the country and de- 
posit balances are subject to a minimum 
period of notice of twenty-one days 

Fixed deposits are sometimes arranged 
for a fixed sum for a fixed tune at a fixed 
rate. Usually interest is calculated at 
half-yearly intervals. Practice differs as to 
whether it is on a simple or compound 
basis. In some cases it is shown in the 
interest column of the deposit ledger as a 
balance until the depositor withdraws it. 
This IS invariably the case with deposit 
receipts. In other cases it is applied to 
pnncipal each interest period. Frequently 
depositors with current accounts have the 
interest transferred to the current account 
when due. 

Interest is not usually allowed on deposits 
made for less than a month. Where deposits 
are taken subject to notice, and a withdrawal 
is requested on demand, it is usual to deduct 
interest for the number of da3rs’ notice in 
question. (See Call Rate, Deposit Rate, 
Deposit Receipt, Fixed Deposit, Interest 
ON Deposits.) 

As to attachment by garnishee proceed- 
ings, see Garnishee Order. 

As to death and joint depositors see Death 
OF Customer and Joint Accounts. 

DEPOSIT LEDGER. The ledger in which 
deposit accounts are kept irrespective of 
whether receipts or pass books are issued. 
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(Sometimes a separate ledger is kept for 
deposit receipts.) 

The ledger has columns for the number of 
the receipt or deposit book and separate 
columns for entering interest when calculated, 
showing the balance due where interest 
accrues instead of being applied to principal. 

The balances of the deposit ledger are 
extracted periodically and agreed with the 
total of “Deposit Accounts” in the im- 
personal or general ledger. 

DEPOSIT OF MORTGAGE. (See Sub- 
Mortgage.) 

DEPOSIT OF TITLE DEEDS. (See Equit- 
able Mortgage ) 

DEPOSIT RECEIPT. A receipt given by a 
banker where moneys are lodged on deposit 
account and no pass book is issued. It will 
express the money to be repayable at a 
certain number of days’ notice or at call, or at 
the end of a fixed period. The receipt must 
be produced when a withdrawal is made, 
and if some but not all of the deposit is 
withdrawn, the receipt is usually cancelled 
and a fresh one issued : in some cases, how- 
ever, the withdrawal is indorsed on the back 
of the receipt. A form of receipt is printed 
on the back of the receipt m respect of 
withdrawals and must be signed by the 
depositor. It will require a 2d. stamp if for 
£2 or over. The deposit receipt itself issued 
by the bank is exempt from stamp duty 
by the Stamp Act, 1891. (See Receipt.) 

Deposit receipts are not transferable and 
are usually so marked; neither are they 
negotiable. But the debt represented thereby 
is capable of assignment and a banker would 
have to pay the assignee on being given 
notice of assignment Where a deposit 
receipt is lost, a new one is issued against 
the completion of an indemnity, although 
it would appear that a banker is not entitled 
to this, as the document is not a negotiable 
instrument 

DEPRECIATED CURRENCY. If a 

sovereign, or other coin, does not contain the 
weight of metal, as prescribed by law, it is 
said to be “depreciated.” 

If a bank note passes current for less than 
the amount of the note, the note is said to 
be “depreciated.” (See Coinage and 
Devaluation.) 

DEPRECIATION. “The term employed 
by accountants to indicate the gradual and 
inherent diminution both in the value and 
the usefulness of those assets which by 
reason of their nature and uses cannot en- 
dure for ever” (Cropper, Book-keeping and 
Accounts, 15th Edition). 


Depreciation arises not only by reason of 
assets becoming outworn, but also on 
account of obsolescence. 

Usually depreciation is effected by writing 
off each year a fixed percentage of the 
original cost to the debit of profit and loss 
account. Alternatively, a fixed percentage 
of the balance of the asset account each year 
IS written off. 

With regard to general machinery, it is 
said that a 7 J per cent rate should be 
sufficient to provide for ordinary wear and 
tear, or 10 per cent if the conditions of 
working are unusually trpng; in the case 
of freehold buildings, apart from the land, 
from 1 to 2 per cent, boilers 10 per cent, 
and shafting 5 per cent. 

Sometimes a policy of assurance is taken 
out to secure repayment, at a date when the 
asset’s usefulness is finished, of the original 
cost of such asset. Wasting leases are usually 
safeguarded by this method. 

DESTROYED BANK NOTE. Where notes 
have been partly or wholly destroyed, their 
value can be recovered from the bank which 
issued them, provided that full particulars, 
including the numbers, are supplied, and 
that the bank is otherwise satisfied. The 
bank will require a sufficient indemnity to be 
given before paying notes which are stated 
to have been destroyed. See the law cases 
under Bank of England Notes. (See Lost 
Bank Note, Mutilated Notes ) 

DEVALUATION. The reduction of the 
official par value (usually expressed in 
terms of weight of gold) of the legal unit of 
the currency. Members of the International 
Monetary Fund {g.v ) may not change the 
par values of their currencies except as 
provided by its Rules On 18th September, 
1949, the pound sterling was devalued, the 
par value being reduced from 3-58134 grams 
of fine gold (403 U S. cents) to 2-48828 grams 
of fine gold (280 U.S. cents). 

Formerly, when gold coins were employed 
as currency, devaluation would have involved 
a reduction in the gold (or other precious 
metal) content of the coinage ; but this 
question rarely arises to-day. 

DEVISEE. The person to whom “real” 
property is left, or devised, in a will, is called 
the devisee. The person who takes all the 
real property remaining after the devisees 
have received their shares is called the 
residuary devisee. (See Legatee, Real 
Estate.) 

DIFFERENCES. The sums paid or re- 
ceived by a speculator in stocks and shares 
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when a transaction is carried, or continued, 
from one account to another. If a specu- 
lator bought 1,000 worth of stock at ;^100 
and the price fell so that the makmg-up 
price was fixed at 99, he would, on the 
transaction being continued, pay the differ- 
ence of ;^10 to his broker, but if, on the 
other hand, the making-up price was fixed 
at ;^101 he would receive the difference 
of ;£10 from the broker. (See Stock 
Exchange.) 

DIMINUTION IN VALUE. If a certain 
quantity of gold will purchase so much 
silver, then if the supply of silver increases 
so that the same gold will purchase more 
silver, the silver has suffered a “diminution 
in value," or in other words has depreciated. 
(See Money.) 

DIRECTOR OF PUBLIC PROSECUTIONS. 

Where as a result of a report from a Board 
of Trade inspector or a liquidator, the 
Director of Public Prosecutions institutes 
proceedings against the officers of a com- 
pany, he can require the company’s banker 
to give information concerning the com- 
pany’s account. (Companies Act, 1948, 
Sections 169 (2) and 334 (5) ) 

DIRECTORS. Members of a joint stock 
company appointed to conduct its affairs. 
They may be appomted m the first instance 
by name in the articles, or more usually 
by the signatories to the memorandum in 
accordance with express power given therein. 
Subsequently they are usually appomted by 
the shareholders in general meeting A per- 
son IS not capable of being appointed a direc- 
tor of a company by the articles, and cannot 
be named as a director or proposed director 
in any prospectus or statement in lieu of 
prospectus, unless before the registration 
of the articles or the publication of the 
prospectus or filing of the statement in lieu 
of prospectus he has signed and filed with 
the Registrar of Companies a consent in 
writing to act as such director and either 
signed the memorandum for a number of 
shares not less than his qualification (if any), 
or signed and filed with the Registrar a con- 
tract to pay for his qualification shares (if 
any), or taken and paid or agreed to pay 
for such qualification shares, or sent to the 
Registrar a statutory declaration that such 
shares are registered in his name. (Com- 
panies Act, 1948, Section 181.) 

The powers of directors are limited to the 
provisions of the memorandum and articles 
of association of the company. 

Directors have been called trustees for the 
company, biit in Smith v. Anderson (1880), 


15 Ch. D. 247, Lord Justice James said: 
“A trustee is a man who is the owner of 
the property, and deals with it as a principal, 
as owner, and as master, subject only to an 
equitable obligation to account to some per- 
sons to whom he stands in the relation of 
trustee, and who are his cestuis que trustent. 
The same individual may fill the office of 
director and also be a trustee having pro- 
perty, but that IS a rare, exceptional, and 
casual circumstance. The office of director 
is that of a paid servant of the company. 
A director never enters into a contract for 
himself, but he enters into contracts for 
his principal, that is, for the company of 
whom he is a director, and for whom he is 
acting. He cannot sue on such contracts, 
nor be sued on them, unless he exceeds his 
authority.” 

Jcssel, M R , said (in In re Forest of Dean 
Coal Company (1879), 10 Ch D. 450): 
“Directors have sometimes been called 
trustees or commercial trustees, and some- 
times they have been called managing 
partners, it does not matter much what 
you call them, so long as you understand 
what their true position is, which is that 
they are really commercial men managing 
a trading concern for the benefit of them- 
selves and of all the other shareholders in it. 
They are bound, no doubt, to use reasonable 
diligence having regard to their position, 
though probably an ordinary director, who 
only attends at the board occasionally, can- 
not be expected to devote as much time and 
attention to the business as the sole managing 
partner of an ordinary partnership, but they 
are bound to use fair and reasonable diligence 
in the management of their company’s 
affairs, and to act honestly. But where with- 
out fraud and without dishonesty they have 
omitted to get in a debt due to the company 
by not suing within time, or because the 
man was solvent at one moment and became 
msolvent at another, I am of opinion that it 
by no means follows as a matter of course, as 
it might in the case of ordinary trustees of 
trust funds or of a trust debt, that they are 
to be made liable ’’ 

In re Brazilian Rubber Plantations Co., 
Ltd (1910), 103 L.T. 697, it was held that 
“A director’s duty requires him to act with 
such care as is reasonably to be expected 
from him, having regard to his knowledge 
and experience. He is not bound to bring 
any special qualification to his office, but 
if he is acquainted with the particular 
business carried on by the company, he 
must give the company the advantage of 
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his knowledge when transacting the com- 
pany's business. He is not bound to take 
any definite part m the conduct of the 
company's business, but so far as he does 
undertake it he must use reasonable care 
in its dispatch. Such reasonable care must 
be measured by the care an ordinary man 
might be expected to take in the same cir- 
cumstances on his own behalf. He is not 
responsible for errors of judgment " 

See the case of Dey v, Pulhnger Engineer- 
ing Co., Ltd., under Companies, 

The number of shares which a director 
must hold in the company to qualify him 
for the post of director, depends upon the 
terms of the articles of association The 
Companies Act, 1948, does not provide for 
any special qualification. 

Table A, Article 77, provides that in default 
of a qualification being fixed by the company 
in general meeting, none shall be required. 

A requisite for an official quotation on the 
London Stock Exchange is a share qualifi- 
cation of directors. 

It shall be the duty of every director who 
IS by the regulations of the company re- 
quired to hold a specified share qualification, 
and who is not already qualified, to obtain 
his qualification within two months after his 
appointment or such shorter time as may 
be fixed by the regulations of the company. 
The ofiice of director shall be vacated if he 
does not obtain his qualification within that 
time, or if after the expiration of such 
period he ceases at any time to hold his 
qualification (Section 182 ) 

Every company must keep a register of the 
names, any former Christian name or sur- 
name, nationality, addresses, and occupa- 
tions of its directors and secretaries, and 
furmsh a copy thereof to the registrar of 
companies and notify any changes. (Section 
200.) (See Register of Directors.) 

In a limited company the liability of the 
directors may, if so provided by the memor- 
andum, be unlimited (Section 202) 

A limited company, if so authorised by its 
articles, may, by special resolution, alter its 
memorandum so as to render unlimited the 
liabihty of its directors or managers (Section 
203). 

The balance sheet of a company must be 
signed by two directors, or if there is only 
one director, by that director. (Section 
155). In the case of a banking company 
registered after 15th August, 1879, the 
balance sheet must be signed by at least 
three directors. (Section 155.) See that 
section under Auditors. 


The following are a few of the rules where 
Table A of the 1948 Act applies: The 
directors may appoint one of their number 
to be managing director at such remunera- 
tion as they think fit and he shall not, while 
holding that office, be subject to retirement 
by rotation (Article 107). 

The amount borrowed by the directors for 
the purposes of the company (otherwise than 
by the issue of share capital) shall not at any 
time exceed the issued share capital without 
the sanction of the company in general meet- 
ing, apart from temporary loans obtained 
from the company’s bankers. No lender or 
other person dealing with the company 
shall be concerned to see or inquire whether 
this limit is observed (Article 79). 

Every director present at a meeting or 
committee of directors shall sign his name 
in a book kept for that purpose (Article 86). 

Every year at the annual general meeting 
one-third of the directors for the time being, 
or if their number is not three or a multiple 
of three, then the number nearest to one- 
third, shall retire from office. The directors 
to retire shall be those who have been longest 
in office since their last election. A retiring 
director shall be eligible for re-election. 
(Articles 89, 90, 91 ) 

A minute book of all proceedings of direc- 
tors must be kept. (See Minutes.) 

Any casual vacancy may be filled up by 
the directors. (See Companies, Minutes.) 

The annual returns of a company must 
include the name, address, nationality, 
occupation, age, and particulars of other 
directorships of each director (See Sixth 
Schedule, Part II, Companies Act, 1948.) 

Every company registered on or after 
1st November, 1929 (other than a private 
company) shall have at least two directors, 
and every company registered before that 
date (other than a private company) and 
every private company shall have a director. 
(Section 176.) 

Every company shall have a secretary 
and a sole director shall not also be secretary, 
(Section 177.) 

Section 190 prohibits the making of loans 
by a company to a director or to a director 
of its holding company. Likewise the giving 
of a guarantee by a company to secure 
advances by other people to such parties is 
prohibited. 

This provision does not apply to an exempt 
private company or to a subsidiary company 
whose director is its holding company. The 
section also does not apply where the loan 
or guarantee is for the purpose of enabling 
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the director to meet expenditure incurred 
for the purposes of the company or for the 
purpose of enabling him properly to perform 
his duties as an officer of the company. 
Even so, unless the prior approval of the 
company in general meeting is given, or 
faihng this, is not given before the next 
following annual general meeting, the loan 
must be repaid or the guarantee terminated 
within six months. Likewise companies are 
exempt from the provisions of Section 190 
where their ordinary business includes the 
making of advances or the giving of 
guarantees. 

By Section 185 of the Companies Act, 
1948, no person can be appointed a director 
of a company if he has attained the age of 
70. A director automatically relinquishes 
his office at the conclusion of the annual 
general meeting next after he attains the 
age of 70. These prohibitions do not apply 
to directors appointed or approved by the 
company in general meeting and are, more- 
over, subject to what the company's articles 
prescribe. The section also does not apply 
to a private company. 

By Section 184, a director may be re- 
moved from office by ordinary resolution of 
the company before the expiration of his 
period of office and notwithstanding any- 
thing in its articles or any service agreement. 
Special notice must be given of the resolu- 
tion to be moved for such purpose. 

A director who is, in any way, whether 
directly or indirectly, interested in a contract 
with the company shall declare the nature of 
his interest at a meeting of the directors. 
Nothing shall be taken to prejudice the opera- 
tion of any rule of law restricting directors 
of a company from having any interest m con- 
tracts with the company. (See Section 199.) 

Some articles provide that no director 
shall vote on any contract in which he is 
interested. Hence where a guarantee of 
directors is held for a company’s account, 
care must be exercised if any of the com- 
pany's assets are subsequently charged, for 
such additional security lessens the direc- 
tors’ guarantee liabihty, and to this extent 
they are personally interested in the charging 
of the assets. Hence unless the company’s 
articles provide that the directors may 
vote on contracts in which they are per- 
sonally interested, there is a danger that 
the charge will be held to be invalid. 

( Victors, Ltd. {in liquidation) v. Lingard, 
[1927] 1 Ch. 323.) 

An undischarged bankrupt must not act 
as director, or take any part in the manage- 
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ment of any company except with the leave 
of the Court by which he was adjudged 
bankrupt. (Section 187.) 

DISABLED BOND. (See under Stock 
Exchange ) 

DISCHARGE OF BANKRUPT. The regu- 
lations regarding the discharge of a bankrupt 
are contained in Section 26 of the Bank- 
ruptcy Act, 1914 (as amended by the Bank- 
ruptcy (Amendment) Act, 1926) — 

“(1) A bankrupt may, at any time after 
being adjudged bankrupt, apply to 
the court for an order of discharge, 
and the court shall appoint a day for 
hearing the application, but the ap- 
plication shall not be heard until the 
public examination of the bankrupt 
is concluded. The application shall, 
except when the court in accordance 
with rules under this Act otherwise 
directs, be heard in open court. 

" (2) On the hearmg of the application the 
court shall take into consideration 
a report of the official receiver as to 
the bankrupt’s conduct and affairs 
(including a report as to the bank- 
rupt’s conduct during the proceed- 
ings under his bankruptcy), and 
may either grant or refuse an abso- 
lute order of discharge, or suspend 
the operation of the order for a 
specified time, or grant an order of 
discharge subject to any conditions 
with respect to any earnings or in- 
come which may afterwards become 
due to the banl^pt, or with respect 
to his after-acquired property : 
Provided that where the bankrupt 
has committed any misdemeanour 
under this Act or any enactment 
repealed by this Act, or any other 
misdemeanour connected with his 
bankruptcy, or any felony con- 
nected with his bankruptcy, or 
where in any case any of the facts 
hereinafter mentioned are proved, 
the court shall either — 

“ (i) refuse the discharge ; or 
“ (li) suspend the discharge for 
such period as the court 
thinks proper; or 
" (lii) suspend the discharge until 
a dividend of not less than 
ten shillings in the pound has 
been paid to the creditors ; or 
"(iv) require the bankrupt as a 
condition of his discharge to 
consent to judgment being 
entered against him by the 
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official receiver or trustee 
for any balance or part of 
any balance of the debts 
provable under the bank- 
ruptcy which is not satisfied 
at the date of the discharge, 
such balance or part of any 
balance of the debts to be 
paid out of the future earn- 
mgs or after acquired pro- 
perty of the bankrupt in such 
manner and subject to such 
conditions as the court may 
direct, but execution shall 
not be issued on the judg- 
ment without leave of the 
court, which leave may be 
given on proof that the 
bankrupt has since his dis- 
charge acquired property or 
income available towards 
payment of his debts : 

"Provided that, if at any time 
after the expiration of two years 
from the date of an order made 
under this Section the bankrupt 
satisfies the court that there is no 
reasonable probability of his being 
in a position to comply with the 
terms of such order, the court may 
modify the terms of the order, or of 
any substituted order, in such man- 
ner and upon such conditions as it 
may think fit. 

"(3) The facts hereinbefore referred to 

3X6 

"(a) That the bankrupt’s assets 
are not of a value equal to 
ten shillings m the pound on 
the amount of his unsecured 
liabilities, unless he satisfies 
the court that the fact that 
the assets are not of a value 
equal to ten shillings in the 
pound on the amount of 
his unsecured liabilities has 
arisen from circumstances 
for which he cannot justly 
be held responsible : 

‘ ‘ (6) That the bankrupt has omit- 
ted to keep such books of 
account as are usual and 
proper in the business car- 
ried on by him and as suffi- 
ciently disclose his business 
transactions and financial 
position within the three 
years immediately preceding 
his bankruptcy : 


" (c) That the bankrupt has con- 
tinued to trade after know- 
ing himself to be insolvent : 

" {d) That the bankrupt has con- 
tracted any debt provable 
in the bankruptcy without 
having at the time of con- 
tracting it any reasonable 
or probable ground of expec- 
tation (proof whereof shall lie 
on him) of bemg able to pay it : 
" {e) That the bankrupt has failed 
to account satisfactorily for 
any loss of assets or for any 
deficiency of assets to meet 
his liabilities ; 

"{/) That the bankrupt has 
brought on, or contributed 
to, his bankruptcy by rash 
and hazardous speculations, 
or by unjustifiable extrava- 
gance in living, or by gamb- 
hng, or by culpable neglect 
of his business afiairs : 

" {g) That the bankrupt has put 
any of his creditors to un- 
necessciry expense by a frivo- 
lous or vexatious defence to 
any action properly brought 
against him : 

" {h) That the bankrupt has 
brought on or contributed 
to his bankruptcy by incur- 
ring unjustifiable expense in 
bringing any frivolous or 
vexatious action : 

"(t) That the bankrupt has, 
within three months preced- 
mg the date of the receiving 
order, when unable to pay 
his debts as they become due 
given an undue preference to 
any of his creditors: 

" (j) That the bankrupt has with- 
in three months preceding 
the date of the receiving 
order, mcurred habilities with 
a view of making his assets 
equal to ten shillings in the 
pound on the amount of his 
unsecured liabilities : 

” (k) That the bankrupt has, on 
any previous occasion, been 
adjudged bankrupt, or made 
a composition or arrange- 
ment with his creditors : 

"(/) That the bankrupt has been 
guilty of any fraud or fraud- 
ulent breach of trust. 
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"(5) For the purposes of this Section a 
bankrupt’s assets shall be deemed 
of a value equal to ten shillings in 
the pound on the amount of his un- 
secured liabilities when the court is 
satisfied that the property of the 
bankrupt has realised, or is likely 
to realise, or with due care in reali- 
sation might have realised, an 
amount equal to ten shillings in the 
pound on his unsecured liabilities, 
and a report by the official receiver 
or the trustee shall be prima facte 
evidence of the amount of such 
liabilities." 

A discharged bankrupt shall, notwith- 
standing his discharge, give such jissistance 
as the trustee may require in the realisation 
of such of his property as is vested in the 
trustee, and if he fails to do so the court 
may, if it thinks fit, revoke his discharge 
(s.s. (9) ) 

(See Bankrupt Person, Bankruptcy.) 

DISCHARGED BILL. A bill of exchange 
is discharged when payment is made in due 
course by or on behalf of the drawee or 
acceptor. (Bills of Exchange Act, 1882, 
Section 59 (1).) Where the acceptor of a 
bill is or becomes the holder of it at or after 
its maturity, it is discharged. (Section 61 ) 
Where the holder of a bill at or after maturity 
absolutely and unconditionally renounces his 
rights agamst the acceptor, the bill is dis- 
charged. (Section 62.) 

Where a bill is intentionally cancelled by 
the holder or his agent, the bill is discharged. 
(See Section 63, Bills of Exchange Act, 1882, 
under Cancellation of Bill of Exchange. 
See other Sections under Payment of Bill.) 

When a banker has paid his customer’s 
acceptance he cancels the acceptor’s signa- 
ture in the same way as he would cancel the 
drawer’s signature on a cheque. (See Pay- 
ment OF Bill.) 

DISCLAIMER. A renunciation. An ex- 
ample of a disclaimer is found in connection 
with bankruptcy proceedmgs. By Section 
54 of the Bankruptcy Act, 1914, a trustee 
may disclaim any portion of the bankrupt’s 
land of any tenure which is burdened with 
onerous covenants, or any shares or stock 
in companies, or unprofitable contracts, etc. 
(See under Conveyance.) 

The term may be applied to other matters 
where a renunciation or repudiation is 
desired. 

DISCOUNT. The amount of deduction 
which is allowed for immediate pa3rment of a 
debt which is not yet due. From a banker’s 


point of view, the usual way to regard dis- 
count IS to look upon it practically as interest 
charged for a loan of the amount until the 
bill is due. One difference between interest 
for a loan and discount on a bill is that 
interest is payable, in the ordinary way, 
half-yearly, whereas discount is paid at the 
time the bill is discounted, e.g. ff a loan of 
1,000 IS granted on 1st January at 5 percent 
interest, the interest due at 31st December 
will be ;^50, but if a bill for 1,000 is dis- 
counted on 1st January at the same rate for 
twelve months the banker only pays over 
;^950, the ;^50 being credited at once to his 
discount account, so that the banker prac- 
tically obtains the same amount of interest 
for a loan of ;^950, when granted by dis- 
counting a bill, as he does upon an ordinary 
loan of 1,000, and his profit is therefore 
more than 5 per cent, in fact about 5/>, per 
cent, and besides he has the use of his profit 
(;^50) for the twelve months. 

The following table shows the difference 
in profit per cent per annum between lending 
money by way of interest and by way of 
discount — 


Interest 

! Discount 

1 

Interest 

j Discount 

1 

1-0 10 101 

20 

25 000000 

2 

2*040816 

30 

42 857142 

3 

3-092783 

40 

66-666666 

4 

4 166666 

50 

100-000000 

5 

5-263157 

60 

150-000000 

6 

6 382968 

70 

233-000000 

7 

7-526881 

80 

400 000000 

8 

8 695652 

90 

900-000000 

9 

9 890109 

100 

Infinite. 

10 

11-111111 




From this table it is seen that if a sum 
of /1 00 IS lent at 20 per cent the lender 
would receive 100 at the end of a year plus 
;^20 for interest, that is a profit of 20 per 
cent; but if he discounted a bill for ;^100 at 
the rate of 20 per cent he would advance 
only ;^80 and at the year end he would 
receive payment of £100, that is he would 
receive £20 for a loan of ;^80, or a profit of 
25 per cent. 

The rate at which a bill is discounted is 
partly dependent upon the Bank of England 
Rate, the length of time which will elapse 
before the bill matures, and the quahty of the 
bill. If there is any doubt as to payment of 
the bill at maturity, the risk is taken into 
account by charging a higher rate than in 
the case of a bill which may be regarded as 
practically certain to be paid when due. 

A banker’s discount is different from a 
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true discount. A banker’s discount is not 
really interest upon the actual amount 
advanced, but interest upon the amount 
that IS to be repaid True discount is ascer- 
tained, e g by finding what amount at 5 per 
cent will produce ;^100 in twelve months’ 
time. £\ at 5 per cent will be ;^1 Is. at the 
end of a year, and if ;^1 Is. is the value of ;^1 , 
it IS found by proportion that ;^100 is the 
value at the end of the twelve months of 
;^95 4s. OJd. The true discount is therefore 
£A 15s. 2Jd. (that is, 5 per cent on 
;^95 4s. 9id ), whilst the banker’s discount is 
(equal, as shown above, to a rate of, say, 
per cent). (See also Cash Discount, 
Trade Discount.) 

DISCOUNT, AT A. When the market 
value of bonds, stocks, or shares is less than 
the nominal value, they are said to be at a 
discount Where the market value is greater, 
they are at a premium A share of ;^1, fully 
paid, which is selling at 19s 6d., is an 
example of an investment which is at a 
discount, or fid below par value (See Par ) 

As to a company’s power to issue shares 
at a discount, see under Share Capital 

DISCOUNTHOUSES. (See Bill Brokers.) 

DISCOUNT LEDGER. In the discount 
ledger an account is opened in the name of 
each customer for whom bills are discounted, 
and a note is made in the heading of the 
amount fixed as the discount limit. Each 
bill, as discounted, is entered in the correct 
account with the date when it is discounted. 
The acceptor’s name is noted and the date 
when the bill is due , also the number on the 
bill which refers to the entry in the bill 
register is usually added The amounts 
are entered in a column headed "accept- 
ances,” and when any bills mature the 
amounts are entered in a column headed 
"matured acceptances” and the balance is 
shown in the balance column 

When the balances of the discount ledger 
are extracted the total should agree with the 
balance of "Bills Discounted” account m 
the impersonal or general ledger. 

When a bill is dishonoured, a note of the 
fact is usually made in red ink against the 
entry in the discount ledger. 

The discount ledger may also show the 
hability of each person as acceptor or indor- 
ser on bills discounted for other customers. 

DISCOUNT REGISTER. The same as 
bill register {q.v.). 

DISCOUNTING A BILL. When a banker 
discounts a bill, he buys it outright for a 
sum less than its face value, the difference 
comprising discount based on the unexpired 


term of the bill. Sometimes the face value 
of the bill IS credited to the customer’s 
account and a debit charged to the account 
by way of discount, in other cases the net 
amount of the bill is credited to the account. 
The transaction is practically an advance on 
the security of the bill, the discount being, 
in effect, the interest charged 'for the loan 
until the maturity of the bill. 

When trade bills are brought to a banker 
to be discounted, there are many points 
which require to be carefully observed in 
order that a banker may avoid having his 
case filled with bills which are unmarketable, 
or bills which may eventually produce end- 
less trouble and probably disaster. 

If a bill drawn by Jones on Brown is 
brought to be discounted, a banker will 
consider the position of the acceptor Brown. 
If Brown’s account is at another bank, what 
sort of a banker’s opinion is held regarding 
him, IS the opinion a recent one, and how 
many other bills accepted by Brown are in 
the bill case ^ Have any of Brown’s accept- 
ances ever been dishonoured ? If Jones is 
the person who wants the bill discounted, the 
banker will note the total amount of bills 
already discounted for him and the quality 
of them. A certain number of the bills may 
be dishonoured at maturity, and the question 
arises, will Jones’s account admit of the bills 
on which there is a risk, being debited to it, 
if they are returned unpaid ? It is also 
necessary for the banker to remember that 
he may hold in his case bills accepted by 
Jones which he has discounted for other 
customers. 

If the parties to the bill are quite satisfac- 
tory, other points will arise in the banker’s 
mmd. Is the bill a genuine trade bill, that 
is, a bill accepted by Brown because he has 
received value for it from Jones, or has 
Brown accepted it merely for the accommo- 
dation of Jones, on the understanding that 
Jones himself must meet it at maturity? 
The banker may be informed that it is an 
accommodation bill when it is offered to him, 
or he may be left to find out that fact for 
himself. A scrutiny of Jones’s account may 
show, perhaps, that a bill for practically the 
same amount appears regularly every three 
or six months, suggesting that it is the same 
bill which is being renewed time after time. 
Is there any cross drawing between Brown 
and Jones, that is does Brown accept bills for 
Jones and Jones accept them for Brown? 
Is the business between the two parties such 
as would justify Jones drawing on Brown? 
If Jones is an iron merchant, for example, 
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and Brown a grocer, it is not very likely that 
the bill would arise out of the ordinary course 
of business between an iron merchant and a 
grocer, and the banker is put on inquiry. 

In the words of George Rae, in his Country 
Banker : " It is not the province of banking 
to discount bills, the proceeds of which are to 
provide the acceptors with fixed capital. A 
man may properly be drawn upon against 
goods, produce, or commodities which he is 
turning over in his business from day to day ; 
but not against his buildings or machinery. 
These are not floating capital,*’ Again: 
"A shipowner, or ship’s husband, may 
properly be drawn upon for sails, or cordage, 
or stores supplied to ships, because there is 
a tangible fund m his incoming freights to 
meet this class of marine paper, but when 
he accepts against the hull of a ship, he 
passes the recognised limits of negotiable 
value, and his paper becomes discredited in 
the estimation of the bill market ” 

A bill which is payable to John Brown 
only should not be discounted, as the bill is 
not a negotiable instrument, and the banker 
could not, if necessary, sue upon it. 

A banker who discounts a bill is a “holder 
for value’’ {q.v.) and at maturity he obtains 
the full proceeds. The banker has no hen 
on the customer's credit balance for the con- 
tingent liability on any maturing bills except 
by agreement. (See Lien.) But where a 
customer is banl^pt, the banker may set- 
off a credit balance against the contingent 
liability, by virtue of Section 31, Bank- 
ruptcy Act, 1914. (See that Section under 
Set Off.) This right of set-off against the 
contingent liability apphes in the winding up 
of a company, but not in the case of the 
appointment of a receiver. (See Receiver, 
Winding Up.) 

The person for whom a bill is discounted 
must indorse it, as by indorsement he be- 
comes one of the parties to the bill and hable 
thereon if the acceptor fails to pay it. If 
not mdorsed or drawn by him, he is not 
liable on the bill, unless the bill proves to 
be a forgery, though he may become liable to 
the banker by custom or special agreement. 
(See Dishonour of Bill of Exchange, 
Transferor by Delivery.) 

When an advance is made upon the 
deposit of a bill as security, the banker is a 
“holder for value’’ only to the extent of the 
sum he has lent upon it. 

The discounter of a bill may, if he wish, 
re-discount it. Bill brokers frequently re- 
discount bills with bankers, and instead 
of indorsing .each bill they usually give 


a guarantee to cover all the bills re-dis- 
counted, for example, “In consideration of 
your discounting for us any bills you may 
approve and thmk fit from time to time, 
we hereby guarantee the due payment of 
them as they respectively fall due.’’ An 
agreement in this form was held (m ex parte 
Bishop (1880), 15 Ch.D. 400) to be equal to 
an indorsement of each bill by the brokers. 

In the money market. Treasury Bills {q.v.) 
and bills or drafts which bear the names of 
houses of the highest standing, are classed as 
first-class bills, or first-class paper. Where 
the names are not so well known, or finan- 
cially strong, the bills are called second or 
third class paper, as the case may be 

(See Bill Register, Discount Ledger, 
Rebate.) 

DISENTAIL. To disentail was to bar or 
bnng to an end an entzul. Land was entailed 
when it was granted to a person and the heirs 
of his body. The deed barrmg an entail was 
called a disentailing deed, and the land 
thereafter might be dealt with at the will of 
the owner. 

On 1st January, 1926, any legal estate tail 
then existing was by the Law of Property 
Act, 1925, converted into an equitable estate. 
(See Entailed Estate, Settled Land ) 

DISHONOUR OF BILL OF EXCHANGE. 
A bill is dishonoured either by non-accept- 
ance or by non-payment. That is, where 
the person on whom a bill is drawn (the 
drawee) refuses to accept it, or where the 
person who, by accepting the bill (the 
acceptor), agreed to pay it, fails to do so on 
the day on which it is due, the bill is said to 
be dishonoured. 

As to dishonour by non-acceptance, the 
Bills of Exchange Act, 1882, provides as 
follows — 

“Section 42. When a bill is duly pre- 
sented for acceptance and is not accepted 
within the customary time, the person 
presenting it must treat it as dishonoured 
by non-acceptance. If he do not, the holder 
shall lose his right of recourse against the 
drawer and indorsers.’’ 

A drawee is by that Section entitled to 
the “customary time,’’ that is, until the close 
of business on the day following presentation 
for acceptance, within which to accept the 
biU or to refuse acceptance. 

“Section 43. A bill is dishonoured by 
non-acceptance — 

“ {a) When it is duly presented for accept- 
ance, and such an acceptance as is 
prescribed by this Act is refused or 
cannot be obtained : or 
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" (6) When presentment for acceptance 
is excused and the bill is not 
accepted. 

" (2) Subject to the provisions of this Act, 
when a bill is dishonoured by non- 
acceptance, an immediate right of 
recourse against the drawer and 
indorsers accrues to the holder, 
and no presentment for payment 
is necessary.” 

"Section 18. A bill may be accepted — 

" (2) When it is overdue, or after it has 
been dishonoured by a previous 
refusal to accept, or by non- 
payment : 

“(3) When a bill payable after sight is 
dishonoured by non-acceptance, 
and the drawee subsequently ac- 
cepts it, the holder, in the absence 
of any different agreement, is 
entitled to have the bill accepted 
as of the date of first presentment 
to the drawee for acceptance.” 

By Section 44 — 

"The holder of a bill may refuse to take 
a qualified acceptance, and if he 
does not obtain an unqualified 
acceptance may treat the bill as 
dishonoured by non-acceptance.” 

As to dishonour by non-payment. Section 
47 provides — 

"(1) A bill is dishonoured by non-pay- 
ment (a) when it is duly presented 
for payment and payment is re- 
fused or cannot be obtained, or 
(6) when presentment is excused 
and the bill is overdue and unpaid. 

" (2) Subject to the provisions of this Act, 
when a bill is dishonoured by non- 
payment, an immediate right of 
recourse against the drawer and 
indorsers accrues to the holder.” 

Notice of dishonour must be given. Sec- 
tion 48 provides as follows — 

"Subject to the provisions of this Act, 
when a bill has been dishonoured by non- 
acceptance or by non-payment, notice of 
dishonour must be given to the drawer and 
each indorser, and any drawer or indorser 
to whom such notice is not given is dis- 
charged ; Provided that — 

"(1) Where a bill is dishonoured by non- 
acceptance, and notice of dishonour 
is not given, the rights of a holder 
in due course subsequent to the 
omission, shall not be prejudiced 
by the omission. 

" (2) Where a bill is dishonoured by non- 
acceptance and due notice of dis- 
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honour is given, it shall not be 
necessary to give notice of a sub- 
sequent dishonour by non-payment 
unless the bill shall in the mean- 
time have been accepted.” 

Notice to the various parties of the dis- 
honour of a bill must be given m strict 
conformity with the regulations set forth in 
Section 49, otherwise the drawer and in- 
dorsers may be discharged The Section is 
as follows — 

"Notice of dishonour in order to be valid 
and effectual must be given in accordance 
with the following rules — 

"(1) The notice must be given by or on 
behalf of the holder, or by or on 
behalf of an indorser who, at the 
time of giving it, is himself liable 
on the bill. 

" (2) Notice of dishonour may be given 
by an agent either in his own name, 
or in the name of any party entitled 
to give notice whether that party 
be his principal or not. 

" (3) Where the notice is given by or on 
behalf of the holder, it enures for 
the benefit of all subsequent holders 
and all prior mdorsers who have 
a right of recourse against the 
party to whom it is given. 

" (4) Where notice is given by or on behalf 
of an indorser entitled to give notice 
as hereinbefore provided, it enures 
for the benefit of the holder and 
all mdorsers subsequent to the 
party to whom notice is given. 

"(5) The notice may be given in writing 
or by personal communication, and 
may be given in any terms which 
sufficiently identify the bill, and 
intimate that the bill has been 
dishonoured by non-acceptance or 
non-payment. 

"(6) The return of a dishonoured bill to 
the drawer or an indorser is, in 
point of form, deemed a suf&cient 
notice of dishonour. 

" (7) A written notice need not be signed, 
and an insufficient written notice 
may be supplemented and validated 
by verbal communication. A mis- 
description of the bill shall not 
vitiate the notice unless the party 
to whom the notice is given is in 
fact misled thereby. 

" (8) Where notice of dishonour is required 
to be given to any person, it may 
be given either to the party himself, 
or to his agent in that behalf. 
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“(9) Where the drawer or indorser is 
dead, and the party giving notice 
knows it, the notice must be given 
to a personal representative if such 
there be, and with the exercise of 
reasonable dihgence he can be 
found. 

“(10) Where the drawer or indorser is 
bankrupt, notice may be given 
either to the party himself or to 
the trustee. 

"(11) Where there are two or more 
drawers or indorsers who are not 
partners, notice must be given to 
each of them, unless one of them 
has authority to receive such notice 
for the others. 

“(12) The notice may be given as soon 
as the bill is dishonoured and must 
be given withm a reasonable time 
thereafter. 

“In the absence of special circumstances 
notice IS not deemed to have been given 
within a reasonable time, unless — 

“ (a) where the person giving and 
the person to receive notice 
reside in the same place, the 
notice is given or sent off in 
time to reach the latter on 
the day after the dishonour 
of the bill : 

" (6) where the person giving and 
the person to receive notice 
reside m different places, 
the notice is sent off on the 
day after the dishonour of 
the bill, if there be a post at 
a convement hour on that 
day, and if there be no such 
post on that day then by 
the next post thereafter. 

“ (13) Where a bill when dishonoured is 
in the hands of an agent, he may 
either himself give notice to tne 
parties liable on the bill, or he may 
give notice to his principal. If he 
give notice to his principal, he must 
do so within the same time as if he 
were the holder, and the principal 
upon receipt of such notice hats 
himself the same time for giving 
notice as if the agent hatd been an 
independent holder. 

“ (14) Where a party to a bill receives due 
notice of dishonour, he has after 
the receipt of such notice the same 
period of time for giving notice 
to antecedent parties that the 
holder has after the dishonour. 


“ (15) Where a notice of dishonour is duly 
addressed and posted, the sender 
IS deemed to have given due notice 
of dishonour, notwithstanding any 
miscarriage by the post office.” 

In order to render the acceptor of a bill 
liable it is not necessary that notice of 
dishonour should be given to him. (Section 
52 (3), see under Presentment for Pay- 
ment ) 

Under certain circumstances the Act 
excuses non-notice of dishonour, or delay in 
giving notice. Section 50 provides — 

“(1) Delay in giving notice of dishonour 
is excused where the delay is caused 
by circumstances beyond the con- 
trol of the party giving notice, and 
not imputable to his default, mis- 
conduct, or neghgence. When the 
cause of delay ceases to operate the 
notice must be given with reason- 
able diligence. 

"(2) Notice of dishonour is dispensed 
with — 

“ (a) When, after the exercise of 
reasonable diligence, notice 
as required by this Act can- 
not be given to or does not 
reach the drawer or indorser 
sought to be charged : 

“ (b) By waiver express or im- 
plied. Notice of dishonour 
may be waived before the 
time of giving notice has 
arrived, or after the omission 
to give due notice : 

" (c) As regards the drawer in the 
following cases, namely, (1) 
where drawer and drawee 
are the same person, (2) 
where the drawee is a ficti- 
tious person or a person not 
having capacity to contract, 
(3) where the drawer is the 
person to whom the bill is 
presented for payment, (4) 
where the drawee or ac- 
ceptor is as between himself 
and the drawer under no 
obligation to accept or pay 
the bill, (5) where the 
drawer has countermanded 
payment . 

" (d) As regards the indorser in 
the following cases, namely, 
(1) where the drawee is a 
fictitious person or a person 
not having capacity to con- 
tract and the indorser was 
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aware of the fact at the time 
he indorsed the bill, (2) where 
the indorser is the person to 
whom the bill is presented 
for payment, (3) where the 
bill was accepted or made 
for his accommodation.” 

As the result of several decisions, it has 
been considered that in all cases where, in 
consequence of the dishonour of bills or 
notes, made or become payable to bearer, a 
remedy arises on the consideration, the 
transferor is entitled to notice of dishonour. 

The amount which a holder may recover in 
an action on a dishonoured bill is prescribed 
in Section 57 — 

‘‘Where a bill is dishonoured, the measure 
of damages, which shall be deemed to be 
liquidated damages, shall be as follows — 

‘‘(1) The holder may recover from any 
party hable on the bill, and the 
drawer who has been compelled to 
pay the bill may recover from the 
acceptor, and an indorser who has 
been compelled to pay the bill 
may recover from the acceptor or 
from the drawer, or from a prior 
indorser — 

‘‘ {a) The amount of the bill : 

‘‘ (&) Interest thereon from the 
time of presentment for pay- 
ment if the bill is payable 
on demand, and from the 
maturity of the bill m any 
other case : 

‘‘ {c) The expenses of noting, or, 
when protest is necessary, 
and the protest has been 
extended, the expenses of 
protest. 

‘‘ (2) In the case of a bill which has been 
dishonoured abroad, in lieu of the 
above damages, the holder may 
recover from the drawer or an 
indorser, and the drawer or an 
indorser who has been compelled 
to pay the bill may recover from 
any party liable to him the amount 
of the re-exchange with interest 
thereon until the time of payment. 

‘‘ (3) Where by this Act interest may be 
recovered as damages, such interest 
may, if justice require it, be with- 
held wholly or in part, and where 
a bill is expressed to be payable 
with interest at a given rate, 
interest as damages may or may 
not be given at the same rate as 
interest proper.” 
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The following is a specimen of a form 
which may be used in giving notice of 
dishonour — 

British Bank, Ltd., 

Leeds 19 

Please take notice that the bill for j^lOO 
upon John Brown, of King Street, Leeds, 
drawn (or indorsed) by you, dated , 

at months’ date, due 19 , and 

payable at , upon which you are 

liable as drawer (or indorser), has been 
dishonoured by non-acceptance (or non- 
payment), and we request immediate pay- 
ment thereof, with expenses. 

To John Jones, , Manager. 

English Street, Leeds. 

Where an inland bill has been dishonoured 
it may, if the holder think fit, be noted for 
non-acceptance or non-payment, as the case 
may be, but it is not necessary to note such 
a bill in order to preserve recourse against 
the drawer or indorsers , neither is there any 
need to protest an inland bill, and it is not 
usually done. (See Noting.) 

Where a foreign bill, appearing on the face 
of it to be such, has been dishonoured by 
non-acceptance, it must be duly protested 
for non-acceptance, and where such a bill, 
which has not been previously dishonoured 
by non-acceptance, is dishonoured by non- 
pa 3 mient, it must be duly protested for non- 
payment. (See Protest.) The bill may be 
noted on the day of dishonour and must be 
noted not later than the next succeeding 
business day. (See Bills of Exchange 
(Time of Noting) Act, 1917.) The protest 
may be extended later. A bill drawn in the 
Republic of Ireland and payable m England 
IS a foreign bill within the meaning of the 
Bills of Exchange Act, and if dishonoured by 
non-acceptance or non-payment, must there- 
fore be noted or protested. (See under 
Foreign Bill.) 

Protest is essential before presentment of 
a bill for acceptance for honour, or payment 
for honour. 

Noting or protest does not do away with 
the necessity of giving the notices of dis- 
honour to drawer and indorsers. As soon 
as payment is refused on the due date, a 
holder may give notice of dishonour. He 
need not necessarily wait till the end of the 
day before doing so. The holder of a dis- 
honoured bill should give notice at once to 
all parties liable on the bill, otherwise, if he 
merely gives notice to the indorser from 
whom he received the bill and that indorser 
fails to give due notice to the person from 
whom he received it, that person and any 
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persons prior to him would be discharged, 
and the holder would have only the indorser 
(to whom notice was given) and the acceptor 
(who does not require notice) from whom to 
recover the amount of the bill. 

Where a bill is to be noted, there is 
nothing to prevent it being noted as soon 
as dishonoured. An action cannot be com- 
menced till after the end of the due date. 
In Kennedy v. Thomas, [1894] 2 Q.B. 759, 
where an action was brought by the holder 
of a dishonoured bill upon the last day of 
grace, it was dismissed as premature. 

Where a bill, which a banker has dis- 
counted for a customer, is dishonoured, the 
banker should debit it to the customer’s 
account and advise him at once (returning 
the bill to him), so that he may be in time 
to give the required notices to prevent the 
release of other parties. But if the account 
does not justify the dishonoured bill being 
charged to it, the banker should retain the 
bill and debit it to an account called “Dis- 
honoured Bills,” or “Overdue Bills,” and 
at once send notice of dishonour, and request 
for payment, to all the parties to the bill. 

If the bill was not indorsed by the cus- 
tomer for whom it was discounted, he is 
not liable on the bill in the event of its 
dishonour, unless by special agreement. 

A note of the dishonour should be recorded 
in the discount ledger and the banker’s 
opinion book. 

Where a bill which has been paid in for 
collection is dishonoured, the banker should 
at once give notice to his customer. In 
collectmg a bill, the banker acts as agent for 
his customer (the principal), and by Section 
49, s.s. 13, an agent may either himself give 
notice to the parties liable on the bill or he 
may give notice to his principal. 

If a banker wrongfully dishonours a bill 
or cheque he will be liable m an action by his 
customer for damages, and if he dishonours 
it because certain cheques paid to the credit 
of his customer have not been cleared, he 
may also be held liable in damages if it has 
been the banker’s practice to allow the 
customer to treat uncleared cheques as cash. 

A banker has no lien on a customer’s 
credit balance for the contingent liabihty 
on any maturing bills except by agreement. 
(See Lien.) 

As it is a serious matter to damage a 
customer's credit by dishonounng a bill or 
cheque which ought to be paid, a banker will 
naturally make quite sure of the position 
before returning it. He should ascertain 
that eveiything has been credited to the 


account and that the balance has been 
correctly extended. When a cheque is 
returned simply from some irregularity m 
the document itself, such as an incorrect 
indorsement, an alteration, a difference m 
amount, or any other similar kind of cause, 
the banker should make the reason quite 
clear so that no reflection may be cast upon 
the customer’s credit. A cheque returned 
for a technical irregularity should never be 
referred to as a “dishonoured” cheque. A 
cheque marked “refer to drawer” means, as 
a rule, that the drawer has not sufficient 
funds in his account to meet it. It is cus- 
tomary (except where a special arrangement 
exists) to debit charges half-yearly and until 
the usual time for debiting them has arrived, 
a cheque should not be dishonoured by anti- 
cipating the item for charges, or debiting 
them at an unusual time 

A delay in payment of a cheque is justi- 
fied when there is a reasonable ground for 
suspicion that it has been tampered with. 
(See the reference to London Joint Stock 
Bank, Ltd. v. Macmillan and Arthur under 
Payment of Cheque.) 

Wrongful dishonour may, as stated above, 
render a banker liable to pay damages. In 
the case of Rolin v. Steward (1854), 23 
L.J.C P. 148, it was said by Mr. Justice 
Williams: “Although no evidence is given 
that the plaintiff has sustained any special 
damage, the jury ought not to limit their 
verdict to nominal damages, but should give 
such temperate damages as they may judge 
to be a reasonable compensation for the 
mjury the plaintiff must have sustained 
from the dishonour of his cheque.” 

In Marzetti v. Williams (1830), 1 B. and 
Ad. 415, where a sum of ;^40 had been paid 
to credit about one o’clock and a cheque was 
dishonoured shortly after three (although 
the banker had, after including the amount 
paid in at one, sufficient funds of the drawer 
with which to pay the cheque), Mr. Justice 
Taunton said: “The jury have found that 
when the cheque was presented for payment 
a reasonable time had elapsed to have 
enabled the bankers to enter the ;^40 to the 
credit of the plaintiff, and, therefore, that 
they must or ought to have known that they 
had funds belonging to him. That was 
sufficient to entitle the plaintiff to recover 
nominal damages, for he had a right to have 
his cheque paid at the time when it was 
presented, and the bankers were guilty of a 
wrong by refusing to pay it. Independently 
of other considerations, the credit of the 
plaintiff was likely to be injured by the 
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refusal of the defendants to pay the cheque. 

. . . The case put in the course of the 
argument, of the holder of a cheque bemg 
refused pa 3 mient, and called back withm a 
few minutes and paid, is an extreme case, 
and a jury probably would consider that 
equivalent to instant payment.” 

In Gibbons v. Westminster Bank, Ltd., 
[1939] 3 All E.R. 577, where a customer’s 
rent cheque for 16s. had been wrongfully 
dishonoured, nominal damages of £2 were 
awarded. 

The judge said: "The authorities which 
had been cited all laid down that a trader 
whose cheque was wrongfully dishonoured 
was entitled to recover substantial damages. 

It had never been held that that exception 
to the general rule with regard to the 
measure of damages for breach of contract 
extended to anyone who was not a trader 
... A person who was not a trader was not 
entitled to recover substantial damages for 
the wrongful dishonour of his cheque unless 
he pleaded and proved special damage.” 

'\^en a cheque which has been credited 
to a customer’s account is returned unpaid, 
a banker debits it to that account if the 
balance permits of it, and gives him notice 
of dishonour. If the cheque is returned for 
an irregularity which the banker can confirm 
without reference to his customer, he should 
nevertheless give his customer notice of dis- 
honour; otherwise if it is again returned on 
re-presentation, the customer may claim that 
he heis treated it as paid. When a cheque 
which has been returned is recalled by wire, 
it is advisable for a banker to advise his 
customer of the circumstance, in order that 
he may be on his guard. 

Cheques paid to credit are often (when 
payable to bearer or indorsed in blank) not 
indorsed by the customer, but the fact that 
the cheque was not indorsed by the customer 
when placed to his credit does not afiect at 
all the banker’s right to debit his account 
with it when returned dishonoured. 

A cheque received in the Local Exchange 
must, if not to be paid, be returned on the 
day of receipt. 

AVhen it is desired to recall a dishonoured 
cheque by wire, the words should be, say, 
"cheque would be paid if in our hands now 
and in order." These words would not 
render the banker liable to pay the cheque 
if there was some obstacle to its pa 3 nnent 
when received. 

If the customer pays in, or "ecirmarks,” a 
sum specifically to meet the dishonoured 
cheque, the banker must retain that sum as 
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instructed. (See Appropriation of Pay- 
ments.) 

W^en a banker dishonours a customer’s 
cheque, the balance on the drawer's account 
is available to pay any cheque, which may 
be presented subsequently, up to the amount 
of the balance or sum available, but in Scot- 
land, when a cheque is dishonoured, any 
funds that there may be in the drawer's 
account are attached in favour of the person 
presenting the cheque, the amount being 
transferred by the banker to a suspense 
account. (Bills of Exchange Act, 1882, 
Section 53.) 

A cheque paid to the credit of a customer 
of the X & Y Bank, drawn by another 
customer of the same bank, may be returned 
on the following day. Even if the paying- 
in-slip counterfoil is initialed by the bank 
cashier, as it often is, it would not affect the 
banker’s right to return the cheque. The 
banker is not obliged to inform the person 
pajnng in to credit a cheque drawn on the 
banker by another customer, that the cheque 
may not be paid. He may take the cheque 
without comment and, after he has looked 
into the position of the drawer’s account, 
may return it dishonoured. The banker who 
receives such a cheque for collection does so 
merely as the agent of the customer paying 
It in and has the usual time of an agent in 
which to deal with it, as though it were 
a cheque on another banker. {Boyd v. 
Emmerson (1834), 2 A. & E. 184.) (See 
Presentment for Payment.) 

Where a customer has two accounts, one 
in credit and one overdrawn, and the credit 
balance is regarded as a set-off to the debit, 
cheques on the credit account may be dis- 
honoured if their payment would reduce 
the balance below the amount owing on the 
overdrawn account, unless there is some 
arrangement or custom to the contrary. 

Where a customer has a deposit account 
and a current account, and cheques are 
drawn upon the account in excess of the 
balance, a banker usually pays such cheques 
so long as they do not exceed the amount of 
the deposit account. Should such cheques 
be inadvertently dishonoured, the banker 
would, probably, not be liable, seeing that 
deposit accounts are not intended to be 
drawn against by cheque. 

(See further information under Acceptance 
FOR Honour, Payment of Bill, Payment 
OF Cheque, Protest.) 

(See Bill of Exchange.) 

DISSOLUTION OF COMPANY. A company 
is dissolved when windmg-up proceedings 
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have come to an end (see Winding Up), 
or when the Registrar of Companies has 
struck the company’s name ofi the Register 
as defunct. (See Defunct Company.) 

DISSOLUTION OF PARTNERSHIP. The 
death, bankruptcy, or retirement of a partner 
dissolves the firm, and if the remaining 
partners continue in business a new partner- 
ship is created. A partnership may also be 
dissolved by mutual agreement or by order 
of the Court. (See Partnership.) 

DISTRICT COUNCILS. (See Rural Dis- 
trict Council, Urban District Council.) 

DISTRINGAS. (Latin, that you distrain.) 
The wnt of distringas was abolished in 1883. 
In place thereof, the Rules of the Supreme 
Court (Order XLVI, Rules 2-11) provide 
that any person claiming an interest in 
stocks or shares may, on filing an affidavit 
in a specified form in the Central Office of 
the Supreme Court or in any District Registry, 
together with a notice also in specified form, 
procure an office copy of the affidavit and 
a duplicate of the filed notice authenticated 
by the seal of the Central Office or District 
Registry, and serve these documents on the 
company concerned. Thereafter the com- 
pany must give eight days’ notice to the 
party serving the notice before passing a 
transfer of the stock or shares concerned 
or papng a dividend to the registered 
holder. This interval will give the interested 
party time to apply to the Court for an 
injunction restraining the company from 
passing the transfer or paying the dividend. 
The method is not usually employed by a 
banker to protect himself in respect of un- 
transferred shares held as security, but if 
money is lent on the mortgage of a rever- 
sionary interest in an estate comprising 
stocks and shares, a notice in lieu of dis- 
tringas is sometimes served on the several 
companies as a precaution against the 
trustees dealing with the securities to the 
bank’s detriment. 

Notice in lieu of distringas {q v.) must be 
distinguished from a Charging Order {q.v ). 

DIVIDEND. The share of profits dis- 
tributed to the shareholder or stockholder of 
a company. The dividend may be payable 
at a fixed rate (as on preference shares), or 
the rate may be, as in the case of ordinary 
shares, dependent upon the profits that are 
made. It may also be cumulative. (See 
Cumulative Dividend.) 

The clauses in Table A of the Companies 
Act, 1948 (see Section 8 under Articles of 
Association), with respect to dividends are 
as follow — 


Dividends and Reserve. 

"114 The company in general meeting 
may declare dividends, but no dividend shall 
exceed the amount recommended by the 
directors 

"115. The directors may from time to 
time pay to the members such interim 
dividends as appear to the directors to be 
justified by the profits of the company. 

"116. No dividend shall be paid other- 
wise than out of profits 

"117. The directors may, before recom- 
mending any dividend, set aside out of the 
profits of the company such sums as they 
! think proper as a reserve or reserves which 
shall, at the discretion of the directors, be 
applicable for any purpose to which the 
profits of the company may be properly 
applied, and pending such application may, 
at the like discretion, either be employed in 
the business of the company or be invested 
in such investments (other than shares of 
the company) as the directors may from 
time to time think fit The directors may 
also without placing the same to reserve 
carry forward any profits which they may 
think prudent not to divide. 

"118. Subject to the rights of persons, 
if any, entitled to shares with special rights 
as to dividend, all dividends shall be de- 
clared and paid according to the amounts 
paid or credited as paid on the shares in 
respect whereof the dividend is paid, but no 
amount paid or credited as paid on a share 
in advance of calls shall be treated for the 
purposes of this regulation as paid on the 
share All dividends shall be apportioned 
and paid proportionately to the amounts 
paid or credited as paid on the shares during 
any portion or portions of the period in 
respect of which the dividend is paid , but 
if any share is issued on terms providing 
that it shall rank for dividend as from a 
particular date such share shall rank for 
dividend accordingly. 

"119 The directors may deduct from 
any dividend payable to any member all 
sums of money (if any) presently payable 
by him to the company on account of calls 
or otherwise in relation to the shares of the 
company. 

"120. Any general meeting declaring a 
dividend or bonus may direct payment of 
such dividend or bonus wholly or partly by 
the distribution of specific assets and in 
particular of paid-up shares, debentures or 
debenture stock of any other company or 
in any one or more of such ways, and the 
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directors shall give effect to such resolution, 
and where any difficulty arises in regard to 
such distribution, the directors may settle 
the same as they think expedient, and in 
particular may issue fractional certificates 
and fix the value for distribution of such 
specific assets or any part thereof and may 
determine that cash payments shall be made 
to any members upon the footing of the 
value so fixed in order to adjust the rights 
of all parties, and may vest any such specific 
assets in trustees as may seem expedient to 
the directors. 

“121 Any dividend, interest or other 
moneys payable in cash in respect of shares 
may be paid by cheque or warrant sent 
through the post directed to the registered 
address of the holder or, in the case of joint 
holders, to the registered address of that 
one of the joint holders who is first named 
on the register of members or to such person 
and to such address as the holder or joint 
holders may in writing direct Every such 
cheque or warrant shall be made payable 
to the order of the person to whom it is 
sent Any one of two or more joint holders 
may give effectual receipts for any divi- 
dends, bonuses or other moneys payable 
in respect of the shares held by them as 
joint holders. 

“ 122. No dividend shall bear interest 
against the company ’’ 

Dividends must be paid only out of profits, 
but a company has power, in certain special 
cases, to pay interest out of capital. (Section 
65 of the Companies Act, 1948 ) 

Interest upon debentures is commonly 
regarded as a dividend, but it is really 
interest upon a loan, and must be paid by 
the company quite irrespective of any ques- 
tion of profits. 

A dividend is also the name given to 
the amount which is paid to creditors 
from a bankrupt's estate. (See Companies, 
Coupon, Dividend Warrant, Dividends 
(in Bankruptcy), Income Tax, Share 
Warrant.) 

DIVIDEND MANDATE. A written order 
from a shareholder requestmg the company 
of which he is a member to send his dividends 
direct to his banker to be placed to the credit 
of his account. The advantages of having 
dividends and interest paid direct to a bank 
are: Reduced risk of the warrants bemg 
lost or mislaid ; saving of trouble in signing 
and dispatching warrants to a bank after 
receipt; and obtaining earlier credit in the 
account. 

The request for dividends to be dealt 
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with in this way may be in the following 
form — 

Address 


19. .. 

To the Secretary of 

The "A" Company, Ltd. 

hereby request that you will 

transmit by post and pay the Dividends and 
Interest from time to time payable on the 
Stock and Shares standing registered, or 
which may hereafter stand registered, in 
my 

name(s) in the books of your Company, 

to 

whose receipt shall be your full and sufficient 
discharge. 

Signature of Proprietor 

If the shares stand in several names the 
mandate should be signed by each person. 

The order does not require a stamp. 

When the number of warrants payable to 
any one bank justifies their discharge by a 
single cheque, a banker's statement in lieu 
of a warrant may be sent by the company 
to the head office of the bank, with a detailed 
list and cheque for the total amount thereof 
for allocation to the customers as therein 
indicated. The statement (which is in place 
of the top portion of an ordinary dividend 
warrant) must be given by the banker to his 
customer. The list and statement (as given 
in the Journal of the Institute of Bankers) 
may be in the following form — 

Bankers’ List — 

THE “A" COMPANY, LTD. 

No 

.... No A/c. Half-year to 

To 

I have the pleasure to hand you cheque 
for £ : : , being the amount 

payable to you on behalf of, and in accord* 
ance with instructions received from, the 
foUowmg proprietors. 

Secretary. 


No. of 
Warrant 

For Account of 

Branch 

Net 

Amount of 
Dividend 
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Bankers’ Statement — 

THE “A" COMPANY. LTD. 


Interest on 4% Debenture Stock, 
Half-year to June 30, 19 . 

Memorandum of particulars of Interest 
for half-year ended June 30, 19 , payable 

to the Bankers under authority lodged with 
the Company, in respect of the Proprietors’ 
holding on the inst. 

No. A/c of 

Branch. 

Debenture Stock £ 

at 4 per cent per annum • £ • • 
Less Income Tax . £ : : 


i : 


Exd 

I hereby certify that there has been 
deducted for Income, Tax the amount 
stated above, and that the Tax so deducted 
will form part of the amount to be paid by 
the Company to the Commissioners of Inland 
Revenue. 

Proprietors claiming Allowance of Income 
Tax are informed that the Inland Revenue 
Department will accept this Certificate as a 
Voucher. 

London Wall, E.C. 

30th June, 19 . 

Secretary. 

N.B. — Notwithstanding the transmission of Interest 
Warrants to the Bankers direct, it is very desirable 
that F^oprietors should, without delay, notify any 
change of residence, advismg the Company from time 
to time of their full Postal Address in order that 
commimications, other than Interest Warrants, may 
not fail to reach them. 

This statement to be forwarded to the 
Proprietor by the Bankers. 

DIVIDEND COUNTERFOIL. The common 
name given to the top portion of a dividend 
warrant which shows the gross amount of 
dividend, the rate and amount of income tax 
deducted, and the net amount of dividend. 
The dividend “top” is retained by the 
shareholder and used as a voucher when 
claiming, if so entitled, a repa 3 rment of tax 
from the Inland Revenue Commissioners. 
The British Bankers’ Association resolved 
in June, 1946, that the maximum size of 
counterfoils should be 8 inches by 4 inches 
and the minimum size 6 inches by 3 inches. 
The front of the counterfoil must be reserved 
for the gross and net amount of dividend, 
the name and address of the branch bank 
if paid under mandate, the name of the 


stock or share holder or of the account to 
be credited, and the form of certificate of 
deduction of tax. Explanations as to tax 
deductions or other matters must be on the 
back of the counterfoil. (See Dividend 
Mandate, Dividend Warrant.) 

DIVIDEND WARRANT. An order, or 
warrant, issued by a company, and drawn 
upon its bankers, in favour of a member of 
the company, for payment of the dividend 
due to him upon his holding of shares or 
stock in the company. 

The British Bankers’ Association resolved 
in June, 1946, that dividend warrants should 
be of a maximum size of 8 inches by 4 inches 
and a minimum size of 6 inches by 3 inches. 

The amount of the warrant in figures must 
be on the right-hand side immediately above 
the signature of the registrar or other issuing 
official. 

Debenture stocks are loans to a company 
and the interest thereon is paid by interest 
warrant. 

Section 95 of the Bills of Exchange Act, 
1882, is : “The provisions of this Act as to 
crossed cheques shall apply to a warrant 
for payment of dividend.” (See Crossed 
Cheque.) 

In Shngsby and Others v. Westm%nster 
Bank, Ltd. (K.B.D., The Times, 15th 
October, 1930), Finlay, J., in the course of 
his judgment said: “The point is whether 
‘dividend’ in the Act of 1882 is used in the 
narrower sense as meaning that part of the 
profits of a company divisible among its 
shareholders, or in a broader sense as mean- 
ing that which is divided. I think that the 
broader construction is to be preferred. I 
arrive at this conclusion on the construction 
of Section 95 of the Act of 1882.” In that 
case the document before Finlay, J., was a 
warrant for interest on War Loan and he 
held that that document was a dividend 
warrant within Section 95. He pointed out 
that “dividend” was the word used by the 
Legislature to signify interest on Govern- 
ment stock. It cannot, however, be assumed 
from that decision that interest warrants 
issued by companies are dividend warrants 
within the meaning of Section 95. 

Section 97 (3) provides — 

“Nothing in this Act or in any repeal 
effected thereby shall affect — 

“ (a) The validity of any usage relating to 
dividend warrants, or the indorse- 
ments thereof.” 

There is usually a space provided at the 
foot of dividend warrants for the proprie- 
tor’s signature. 
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A dividend warrant must be signed by though for a less amount than £2, require a 
the person to whom it is payable, and, unless twopenny stamp (increased from Id. to 2d. 
authorised by the company, a per procura- as from 1st September, 1918. See Finance 
tion signature should not be accepted. Act, 1918, Section 36, under Bill of Ex- 

Where a dividend warrant is payable to change). This does not apply to interest 
several persons, it is the custom to pay it on warrants on Consols and other British 
being signed by the first named. Government stocks. (See Stamp Act, 1891, 

Where a warrant is payable to, say, John Exemption 6, under Bill of Exchange.) 
Brown, with a note thereon “A/c John Customers frequently instruct the com- 
Brown and John Jones,” it should go to the panies in which they have investments to 
credit of the joint account and not to J. pay the dividends direct to their bankers. 
Brown’s private account. who forthwith credit their accounts, thus 

Many dividend warrants are crossed saving the customers a good deal of trouble , 

these orders continue in force until cancelled 
and the effect is the same by the customer , most banks have their 

own printed forms. The companies make the 
as when a cheque is so crossed (Section 95 warrants payable to the banker, generally 
above). The banker on whom a crossed ewiding the name of the shareholder at the 
warrant is drawn should pay it only to foot; the banker discharges the warrants in 
another banker. It would appear that, if the same way as a shareholder. When a 
credited as cash, they are outside the Bills company has a number of dividends to be 
of Exchange (Crossed Cheques) Act, 1906 paid to the same bank, a single cheque may 
{q.v.), and the collecting banker would there- be sent for the total. (See under Dividend 
fore not have the protection of Section 82, Mandate.) 

Bills of Exchange Act, 1882. {The Law of The articles of association of a company 
Banking, Sir John Paget.) may include a clause to the effect that “the 

There is often a note on a warrant that it company shall not be responsible for the 
must be presented within three months from loss in transmission of any cheque or warrant 
date. If not so presented, it should be returned sent through the post to the registered 
by the shareholder to the company for venfi- address of any member, whether at his 
cation. (See the case of Thairlwall v. Great request or otherwise.” The shareholder may 
under Receipt ON Cheque.) protect himself from loss in post by having 
The top portion of a dividend warrant the dividend, as stated above, credited direct 
shows the amount of income tax deducted to his bank account. 

and is retained by the shareholder as a An ordmary dividend warrant is practi- 
certificate of the deduction of income tax cally a cheque in a special form, but the 
and used, by those who are entitled, when dividend warrant of a bank, being drawn by 
claiming a return of tax from the Inland a bank on a bank, is of the nature of a bank 
Revenue Commissioners. (See Dividend draft rather than a cheque. A dividend 
Counterfoil.) warrant by a bank in payment of the bank's 

By the Finance Act, 1924, Section 33 — own dividend should not be payable to 
“Every warrant or cheque or other order bearer on demand as that would constitute 
drawn or made, or purporting to be drawn an mfringement of Section 11 of the Bank 
or made, after the thirtieth of November, Charter Act, 1844. (See Draft on Demand ) 
1924, m pa 3 anent of any dividend or interest Some warrants for bank dividends are pay- 
distributed by any company within the able to bearer but require the shareholder’s 
meaning of the Companies Act, or a company signature as drawer to the mstrument. 
created by letters patent or by or m pursu- Where a dividend warrant is not drawn 
ance of an Act of Parliament, shall have upon any particular bank and simply speci- 
annexed thereto or be accompanied by a lies a number of banks at which it may be 
statement in writing showing — presented for payment, it does not conform 

“ (a) the gross amount which, after deduc- to the requirements of a cheque. (See In- 

tion of the income tax appropriate dorsement. Lost Dividend Warrant.) 
thereto, corresponds to the net DIVIDENDS (IN BANKRUPTCY). With 
amount actually paid ; and regard to the distribution of dividends 

“ (6) the rate and amount of income tax ap- amongst the creditors of a bankrupt’s estate, 
propriate to such gross amount ; and the Bankruptcy Act, 1914, provides — 

“(c) the net amount actually paid.” “Section 62. (1) Subject to the retention 

All dividend warrants, like cheques, of such sums as may be necessary 
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for the costs of administration, or 
otherwise, the trustee shall, with 
all convenient speed, declare and 
distribute dividends amongst the 
creditors who have proved their 
debts. 

“(2) The first dividend, if any, shall be 
declared and distributed within four 
months after the conclusion of the 
first meeting of the creditors, unless 
the trustee satisfies the committee of 
inspection that there is suf&cient 
reason for postponmg the declara- 
tion to a later date. 

“(3) Subsequent dividends shall, in the 
absence of sulficient reason to the 
contrary, be declared and distribu- 
ted at intervals of not more than 
SIX months 

"(4) Before declaring a dividend, the 
trustee shall cause notice of his 
mtention to do so to be gazetted m 
the prescribed manner, and shall 
also send reasonable notice thereof 
to each creditor mentioned in the 
bankrupt’s statement who has not 
proved his debt. 

"(5) When the trustee has declared a 
dividend, he shall send to each 
creditor who has proved a notice 
showing the amount of the dividend 
and when and how it is payable, and 
a statement m the prescribed form 
as to the particulars of the estate. 

Joint and Separate Dividends. 

"63. (1) Where one partner of a firm is 
adjudged ban^upt, a creditor to 
whom the bankrupt is indebted 
jomtly with the other partners of 
tile firm, or any of them, shall not 
receive any dividend out of the 
separate property of the bankrupt 
until all the separate creditors have 
received the full amount of their 
respective debts, 

" (2) Where jomt and separate properties 
are being administered, dividends 
of the joint and separate properties 
shall, unless otherwise directed by 
the Board of Trade, on the applica- 
tion of any person interested, be 
declared together, and the expenses 
of and incidental to such dividends 
shall be fairly apportioned by the 
trustee between the joint and 
separate properties, regard being 
had to the work done for and the 
benefit received by each property. 


Right of Creditor who has not Proved Debt 
before Declaration of a Dividend. 

"65. Any creditor who has not proved 
his debt before the declaration of any divi- 
dend or dividends shall be entitled to be paid 
out of any money for the time bemg in the 
hands of the trustee any dividend or divi- 
dends he may have failed to receive before 
that money is applied to the payment of any 
future dividend or dividends, but he shall 
not be entitled to disturb the distribution of 
any dividend declared before his debt was 
proved by reason that he has not participated 
therein ’’ 

Before declaring a final dividend, the 
trustee shall give notice to creditors whose 
claims have not been established to his satis- 
faction, that, if not established within a time 
limited by the notice, he will make the final 
dividend without regard to their claims. 
(Section 67.) (See Bankruptcy.) 

DOCK WARRANT. A dock warrant is a 
document issued by a dock company stating 
that the goods as described therein are 
entered in its books, and are deliverable 
to the person mentioned or his assigns by 
mdorsement. 

A dock warrant may be in the following 
form — 


X & Y Docks Coy. 


No 

Warrant for 
imported in the ship 
, from 

on the 


19 

Master 
entered by 


deliverable to or assigns by 

indorsement hereon. Rent commences on 
the and all other charges from the 

date hereof. Rate charged. 


Mark 

Numbers 

Weight 


Gross 

Tare 







Ledger No. Folio 

, Clerk. 

, Warrant Clerk. 

The Factors Act, Section 1 (4), states 
that the expression "document of title” 
includes a dock warrant, and any warrant or 
order for the delivery of goods, and any 
document authorising, either by indorsement 
or by delivery, the possessor of the document 
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to transfer or receive the goods. (See 
Factors Act.) 

Where goods have been sold and the war- 
rants indorsed by the seller to the buyer, the 
goods are, as a rule, subject to the seller’s 
lien for the purchase price. But if the 
warrants have been lawfully transferred to 
a purchaser and he sells or pledges them to 
a third person, and that third person receives 
the same in good faith, without notice of any 
lien, the hen of the original vendor is thereby 
defeated. In such a case the third person (e.g. 
a banker) holds the warrants as “documents 
of title” to the goods. If the warrants are 
pledged or sold by a mercantile agent acting 
in the ordinary course of business, the pledge 
or sale shall be as valid as if he were ex- 
pressly authorised by the owner to make the 
same (see Sections 2 to 10 of the Factors 
Act). In reading the sections of that Act, 
Sections 2 to 7 refer only to dispositions by 
mercantile agents, and 8 to 10 to dispositions 
by sellers and buyers. 

Warrants which are not governed by that 
Act (or any Private Act) are not recognised 
legally as documents of title, but simply 
as authorities to obtain possession of the 
goods. In London, however, a firmly- 
established custom treats dock warrants as 
documents of title. 

Section 1 1 of the same Act prescribes that 
the transfer of a warrant may be by indorse- 
ment, or, where the document is by custom 
or by its express terms transferable by de- 
livery, or makes the goods deliverable to the 
beaxer, then by dehvery. 

The warrants when given as security 
should be indorsed by the person named, 
and be accompanied by a memorandum of 
deposit or letter of lien (stamped 6d.). 
The memorandum (which should create a 
continumg security) should give the bank 
authority, in the event of default of repay- 
ment, to sell the goods and out of the 
proceeds to repay the loan with interest, and 
all other moneys due. The memorandum 
should also provide for insurance of the 
goods agamst fire, and for a sufl&cient margin 
in value to be preserved. 

Where there is any uncertainty as to the 
nature of the document, the goods should be 
transferred into the banker’s name in the 
books of the dock company or warehouse 
keeper. 

For further information see under Trust 
Receipt, Warehouse-keeper’s Certifi- 
cate, Warrant for Goods. 

DOCKET, OR DOCQUET. A slip. The 
name given in some banks to the form which 

251 


is sent out yearly or half-yearly to customers 
to sign, if correct, confirming the balance of 
their account as stated thereon. 

In Scotland, in some of the banks, a 
docquet or confirmation of balance is signed 
in 'the ledger. 

DOCUMENTARY BILL. A documentary 
bill is a bill of exchange which is accom- 
panied by various documents, such as bill 
of lading, dock warrant, dehvery order, 
policy of insurance, invoice. 

A banker must see that policies of insur- 
ance attached to bills received by him from 
abroad are stamped within ten days of their 
arrival in this country. 

A document of insurance is not a good 
tender in England under an ordinary c.i.f. 
contract unless it be an actual policy. (Scott 
V. Barclays Bank, Ltd. (1923), 39T.L R. 198.) 

When a banker receives a bill for accept- 
ance, with documents attached, and he 
sends the bill to the drawee to be accepted, 
and mforms the drawee that the bill of lad- 
ing and invoice are in his possession, the 
banker is not thereby held responsible if the 
bill of lading should prove to be a forgery. 
And where a banker accepts a documentary 
bill at the request of a customer, and the bill 
of lading proves to be forged, the banker, 
having paid the bill, may recover the amount 
from the customer. 

The holder of a bill, by presenting it 
for acceptance or for payment, does not 
warrant the genuineness of the bill or of 
any of the signatures thereon, or that any 
accompanying documents are genuine or 
represent actual goods, and does not under- 
take to indemnify the acceptor in the event 
of the documents proving to be forgeries. 
{Gtiaranty Trust Company of New York 
^r.A. Hannay &• Co. (1918), 34 T.L.R. 427.) 
(See Presentment for Payment.) 

If documents are sent out along with the 
bill to the drawee in order that he may 
mspect them, they should not be left with 
him. A banker, however, may have re- 
ceived instructions, from the correspondent 
sendmg him the bill, to deliver up the docu- 
ments to the drawee upon his acceptance 
of the bill; or he may have mstructions to 
give up the documents on payment of the 
bill under rebate. 

When a banker advances against ship- 
ments he sends the bill abroad, with the biUs 
of lading attached, for payment. When the 
documents are given up against acceptance, 
the banker has then to rely upon the 
acceptor, regarding whom he should have 
satisfactory information. 
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Where a credit is opened abroad at a 
customer’s request, against bills of lading, 
policy, etc., the foreign banker draws on the 
banker in this country and sends the bill, 
with the documents attached, to the English 
banker. The documents may be taken by the 
customer and paid for at once; or the 
amount may be charged to the customer and 
the documents held as security until required. 
In some cases, the bills of lading may be 
handed to the customer and a letter taken 
from him hypothecating the goods to the 
bank, and undertaking to hand over to the 
bank the proceeds from the sale of the goods, 
and until that is done the customer agrees 
to hold the goods or the proceeds in trust 
for the bank. When this is done a separate 
account is usually opened for the operation. 
In such cases the banker really parts with 
his security and has to rely upon the honesty 
of his customer. In case of failure, trustees 
generally recognise these undertakings. 
There is the danger, however, that there 
may be a contra account due from the cus- 
tomer to a purchaser of the goods, in which 
case, as the latter has no notice of the h3qx>- 
thecation, he is entitled to deduct the contra 
account from the amount he is due to pay 
as the purchase price of the goods. (See 
Trust Receipt.) 

When documentary bills are discounted, 
the banker takes a note of hypothecation 
or memorandum of deposit (stamped 6 d ), 
from the customer, by which the bill of 
lading and the goods are pledged to the 
banker and under which he is given a right, 
if necessary, to sell the goods. 

For further information see Bill of 
Lading, Trust Receipt, Warrant for 
Goods. 

See the case of Ladenburg <&> Co. v. 
Goodwin, Ferreira &• Co., Ltd. (in Liquida- 
tion) and Garnett (the Liquidator), under 
Registration of Charges. 

If a banker sells a documentary bill he 
indorses it and thus becomes liable thereon ; 
the bills of lading, indorsed in blank by the 
shipper, and the insurance policy, accompany 
the bill. 

A banker keeps a record of all his lia- 
bilities on acceptances and indorsements. 

Where documents are given up against 
payment of a bill under rebate, the rate is 
usually i per cent above the London Joint 
Stock deposit rate, and is calculated from 
the date when the money (free of cost) will 
be in the hands of the person entitled to 
receive it, and at the place where it is pay- 
able. A receipt is indorsed upon the bill 


that the amount has been paid under 
rebate at per cent. (See Bill of 

Exchange, Bill of Lading, Documentary 
Credit, Marine Insurance Policy.) 

DOCUMENTARY CREDIT. One method 
adopted to hnance overseas trade is to insert 
in a contract for the sale of goods a provision 
that pa3rment shall be made by a banker. 
The banker assumes liabiUty for the payment 
of the price of the goods and receives in 
return a percentage commission and the 
security afforded by the pledge of the relative 
documents of title. Importers approach 
their bankers with the request that the 
latter should lend their names as drawees 
of bills covering goods sold to the importers. 
They do so at the instance of exporters who 
may not desire to ship goods to parties whose 
credit is unknown to them and who may 
wish to discount their drawings at a fine 
rate at their own bankers. The term at 
which a bill shall be drawn is a matter 
concerning the buyer and seller. If the bill 
is drawn at sight, it is called a bank sight 
credit ; if the bill is drawn at a period after 
sight, it is called a bank acceptance credit. 
If the shipping documents are not attached 
to the bill, the credit is described as a 
“clean” or “open” credit. Such credits 
are only opened for customers of the highest 
standing. The more usual course is for the 
shipping documents to accompany the bills 
drawn under the credit. 

When a banker pays a bill drawn under a 
sight credit he lool^ to his customer to 
provide him with the funds to do so. When 
he accepts a term bill drawn under a docu- 
mentary credit it is customary for him to 
release the documents to the importer against 
a Letter of Hypothecation (q.v.) in order that 
the importer may be able to clear and market 
the goods. When the bill matures, the 
banker will expect his customers to put 
up the funds with which to meet it. In both 
cases a banker will expect all but his 
strongest customers to furnish at least 
partial security. 

The banker granting the credit will either 
advise the exporter direct or through a 
correspondent banker in the exporter’s 
country. The letter of advice will state the 
conditions governing the credit, such as 
its expiry date, its terms, what documents 
must be attached to the bill or bills, the 
nature and description of the goods, the 
date by which goods must be shipped, and 
the ports of loading and destination. The 
beneficiary (exporter, drawer) must mark 
all his drawings with the number and date 
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of the letter of credit under which they are 
drawn. The granting banker is under no 
obligation to honour drafts which have not 
been drawn within the terms of the credit 
and he will be unable to debit his customer 
should he do so. 

When advising the opening of a credit, the 
grantor banker will state whether the credit 
is to be revocable or irrevocable. A credit 
of the former t5T)e can be cancelled at any 
moment, but a banker must honour drafts 
drawn under an irrevocable credit even if his 
customer has failed in the meantine. Bank- 
ers therefore charge an additional com- 
mission when they open irrevocable credits 
on behalf of their customers. It is often said 
that an irrevocable credit is the same thing 
as a confirmed credit, but this is not accurate 
since there are credits which are both 
irrevocable and unconfirmed. " For example, 
an American bank may ask its London 
correspondent to open a credit for an Indian 
beneficiary, the credit to be irrevocable on 
the part of the American bank and uncon- 
firmed by the London bank. , . . Where 
more than one bank is concerned, whether 
or not the credit is irrevocable by all depends 
on the instructions each receives" {Journal 
of the Institute of Bankers, May, 1936). 

Quite apart from whether a credit is 
revocable or irrevocable, it may be in one of 
several forms. There is the "marginal" 
credit, so-called from the fact that the 
instrument in question consists of a blank 
form of bill of exchange, in the margin of 
which are contained the terms of issue of the 
credit. (Such credits are now rarely seen.) 

A "revolving" credit is one for a certain 
sum which is automatically renewed by 
"putting on at the bottom what is taken off 
at the top" so that, as drawings are paid, 
the beneficiary’s power of availment reverts 
pari passu to the original figure. In the 
Australian, New Zealand, and South African 
trades there is in use an "anticipatory" 
letter of credit which contains a clause 
entitling the beneficiary to draw on the 
issuing bank before shipment. A "reim- 
bursement" credit is created when a banker 
in country X requests a banker in country 

Y to allow an exporter in Y to draw bills 
on the Y banker, the X banker undertaking 
to reimburse his correspondent as and when 
such drawings have to be honoured by the 

Y banker. 

DOMICILED BILL. (The word domicile 
is from the Latin domidlium, a habitation.) 

Where a bill of exchange is accepted 
payable at some place other than the accep- 


tor's private or business address it is said to 
be domiciled at that place. 

A drawer may, if he wish, name the 
domicile or place of payment in the body of 
the bill or below the drawee’s name. 

DOMINION REGISTER. A branch register 
of members of a company resident in a 
dominion. The Compames Act, 1948, pro- 
vides as follows — 

Power for Company to keep Dominion Register. 

"Section 119. (1) A company having a 
share capital, whose objects com- 
prise the transaction of business in 
any part of His Majesty’s Domin- 
ions outside Great Britain, the 
Channel Islands, or the Isle of Man 
may cause to be kept in any such 
part of His Majesty’s Dominions 
in which it transacts business a 
branch register of members resident 
in that part (in this Act called a 
‘ doimnion register ’) . 

" (2) The company shall give to the regis- 
trar of companies notice of the 
situation of the office where any 
dominion register is kept, and of 
any change in its situation, and if 
it is discontinued, of its discon- 
tmuance, and any such notice shall 
be given within fourteen days of 
the opening of the ofl&ce or of the 
change or discontinuance, as the 
case may be. 

"(4) References to a colonial register 
occurring in any articles registered 
before the first day of November, 
1929, shall be construed as refer- 
ences to a dommion register.’’ 

Regulations as to Dominion Register. 

" 120. (1) A dominion register shall be 
deemed to be part of the company’s 
register of members (in this sec- 
tion called ‘the principal register’). 

" (2) It shall be kept in the same manner 
in which the principal register is by 
this Act required to be kept, except 
that the advertisement before clos- 
ing the register shall be inserted in 
some newspaper circulating in the 
district where the dominion register 
is kept, and that any competent 
court in that part of His Majesty’s 
do mini on a where the register is 
kept may exercise the same juris- 
diction of rectifying the register 
as is under this Act exerciseable 
by the court, and that the offences 
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of refusing inspection or copies of a 
dominion register, and of authoris- 
ing or permitting the refusal may 
be prosecuted summarily before 
any tribunal having summary crim- 
inal jurisdiction in that part of His 
Majesty's domimons. 

“ (3) The company shall — 

{a) transmit to its registered 
office a copy of every entry 
in its dominion register as 
soon as may be after the 
entry is made; and 
(6) cause to be kept at the 
place where the company’s 
principal register is kept, 
a duplicate of its dominion 
register duly entered up 
from time to time. 

“Every such duphcate shall, for all the 
purposes of this Act, be deemed to be part 
of the principal register. 

“(4) Subject to the provisions of this 
Section with respect to the dupli- 
cate register, the shares registered 
in a dominion register shall be 
distmguished from the shares regis- 
tered in the principal register, and 
no transaction with respect to any 
shares registered in a dominion 
register shall, during the continu- 
ance of that registration, be regis- 
tered in any other register. 

“(5) A company may discontinue to 
keep a dominion register, and 
thereupon all entries in that register 
shall be transferred to some other 
dominion register kept by the 
company in the same part of His 
Majesty’s dominions, or to the 
prmcipal register. 

“ (6) Subject to the provisions of this Act, 
any company may, by its articles, 
m^e such provisions as it may 
think fit respecting the keeping of 
dominion registers.’’ 

Stamp Duties in Case of Shares Registered 
in Dominion Registers. 

“Section 121. An instrument of transfer 
of a share registered in a dominion register, 
other than such a register kept in Northern 
Ireland, shall be deemed to be a transfer of 
property situate out of the United Kingdom, 
and, unless executed in any part of the 
United Kingdom, shall be exempt from 
stamp duty chargeable in Great Britain.’’ 

DONATIO MORTIS CAUSA. (Latin.) A 
gift made in anticipation of, and con- 


ditional on, the death of the donor, is called 
a donatio mortis causa. 

If a person, in anticipation of death, 
draws a cheque and hands it to, say, his son, 
unless the cheque is actually or construc- 
tively paid before death takes place, the 
gift is ineffectual. It cannot be paid by the 
banker after he has had notice of the drawer’s 
death, and it does not form a charge upon 
the deceased’s estate. But if the donee 
transfers the cheque to another party, for 
value, that party would have a claim upon 
the estate for the amount, though the banker 
would not pay it after notice of death. 

There is, however, a difference between a 
cheque drawn by the donor, and one payable 
to the donor. In the former case “his own 
cheque is not property, it is only a revocable 
order,’’ but in the latter case it is the 
“indicia of title to property which be- 
longed to him’’ (Justice Buckley). When 
it IS payable to the donor, the person who 
receives it obtains a good donatio mortis 
causa, and is fully entitled to the amount. 
If not indorsed by the donor, it has been 
held that the recipient is entitled to require 
the indorsement of his legal representatives. 

A bill, a promissory note, and a bond and 
mortgage deed have also been held to form 
good subjects of gifts made in anticipation 
of death. A dying man’s own promissory 
note is not a proper subject of a donatio 
mortis causa. [Re Leaper] Blythe v. 
Atkinson. [1916] 1 Ch. 579.) 

Where a banker's deposit receipt was 
handed over by the donor immediately pnor 
to his death, it was held to be a good donatio 
mortis causa. {Re Dillon’, Duffin v. Duffin 
(1892), 62 L.T. 614.) 

A Post Ofi&ce Savings Bank deposit book 
might constitute a good donatio mortis causa. 
of the balance standing to the credit of 
the depositor. {Re Andrews’, Andrews v. 
Andrews, [1902] 2 Ch. 394.) 

Where the certificate of registration of an 
Exchequer Bond (which certificate entitled 
the owner to delivery of the Bond on 
demand) was handed over as a dymg gift, 
it was held to be a good donatio mortis causa 
of the Bond. {Re Lee’, Treasury Solicitor 
V. Parrott, [1918] 2 Ch. 320.) 

Victory Bonds have been held to form a 
proper subject of a donatio mortis causa, 
(J?e Richards ’, Jones v. Rebheck, [1921] 

1 Ch. 553.) 

Although a cheque payable to the donor 
or a deposit receipt, forms an effectual gift, 
a banker, with notice of the payee’s death, 
would not pay such cheque or deposit receipt 


254 



DOR] 


DICTIONARY OF BANKING 


[DRA 


to the recipient of the gift (even if indorsed 
by the deceased donor), until indorsed by 
the legal representatives of the deceased. 

A donatio mortis causa is subject to pay- 
ment of estate and legacy duty. 

(See Gifts Inter Vivos.) 

DORMANT BALANCES. The balances 
of accounts which have not been operated 
upon for a long period. (See Unclaimed 
Balances.) 

The Select Committee to whom the 
Dormant Bank Balances and Unclaimed 
Securities Bill was referred, reported in 
December, 1919. It was estimated that the 
total of balances dormant for six years prior 
to 1st January, 1920, was — 

On Current Accounts . ;^2,220,926 

On Deposit Accounts . 5,787,659 


;^ 8,008,585 

Of this total the balances which were the 
property of untraceable persons were esti- 
mated to be ;^2,846, 170. “Your Committee 
think that a very much longer period than 
six years should elapse before a state of 
dormancy, havmg legal consequences involv- 
ing publicity, should be recognised." The 
majority of the Committee were of opinion 
that if an account has not been operated 
upon for a period of 30 years, the account 
should be deemed to be dormant. “Bankers 
should be required to inform the Public 
Trustee whenever a balance becomes a 
dormant balance. Two years after this 
notification, if the owner should not have 
been traced, the dormant balance should be 
transferred to the Pubhc Trustee.” 

With regard to the operation of the 
Limitation Act, “all the evidence showed 
that no bank had ever availed itself of the 
Statute of Limitations against the claim of 
an owner.” The Committee were of opinion 
that it would be well “ to make the law con- 
form to what appears to be the universal 
custom, and to enact expressly that the 
owner’s rights to money deposited by him 
in a bank are not subject to the operation 
of the Statute of Limitations.” 

In the case of boxes and parcels entrusted 
to banks for safe custody, the Committee 
recommended that a period of 70 years 
should elapse before they become subject to 
the provisions of the bill. No action was 
taken as a result of the Select Committee’s 
report. 

In Smss Bank Corporation v. Joachimson 
(1921), 37 T.L.R. 534 the Court of Appeal 
held that express demand by a customer 


for repayment of a current account balance 
is a condition precedent to the right to sue 
the banker for the amount. Atkin, L.J. 
said “The result of this decision will be that 
for the future bankers may have to face legal 
claims for balances of accounts which have 
remained dormant for more than six years. 
But seeing that bankers have not been in 
the habit as a matter of business of setting 
up the Statute of Limitations against their 
customers or their legal representatives, I 
do not suppose that such a change in what 
was supposed to be the law will have much 
practical effect.” 

DORMANT PARTNER. (See Sleeping 
Partner.) 

DOUBLE FLORINS. These inconvenient 
coins were first issued in 1887 and the issue 
was discontinued in 1890. 

DOWER. Abohshed by the Administra- 
tion of Estates Act, 1925. The right of a 
widow, whose husband had died intestate, to 
a life interest in one-third of her deceased 
husband’s real estate, unless there was a 
declaration against dower in the deed of 
conveyance to the husband. The dower 
existed whether there had or had not been 
any issue of the marriage. 

(See Intestacy.) 

DRAFT. (From the verb to draw. Former- 
ly spelled “draught” and “drawght.") 

Bills of exchange on demand, or after 
sight, or after date, are called drafts, because 
they are drawn by one person on another. 
Cheques also are sometimes called drafts. 
But the word “draft” is used principally 
when referring to a banker’s own draft, or 
mstrument drawn upon another banker or 
upon one of his own branches, or to a draft 
drawn upon his London agents or London 
office, at seven, fourteen or twenty-one days 
after date, or on demand, or to a foreign 
draft drawn by a banker in one country upon 
a banker in another. (See Banker's Draft.) 

DRAFT BOOK. A book in which are kept 
particulars of drafts issued, e.g. the date, 
number of draft, name of payee, amount, 
and term (on demand or at so many days 
date or sight). When a draft is finally paid, 
the date of pa3nnent is entered in the column 
provided for the purpose. Separate books 
may be kept for drafts on demand, and for 
drafts after date; also for drafts on Lon- 
don, on the head office, on branches, or on 
correspondents. 

DRAFT ON DEMAND. (See Banker’s 
Draft.) 

DRAWEE. The drawee of a bill is the 
person to whom it is addressed. 

255 



DRA] 


DICTIONARY OF BANKING 


[DRA 


By Section 6 of the Bills of Exchange Act, 
1882— 

“(1) The drawee must be named or 
otherwise indicated in a bill with 
reasonable certainty. 

"(2) A bill may be addressed to two or 
more drawees whether they are 
partners or not. but an order 
addressed to two drawees in the 
alternative or to two or more 
drawees in succession is not a bill 
of exchange." 

Where different parties to a bill are the 
same person, Section 5 provides — 

" (1) A bill may be drawn payable to, or 
to the order of, the drawer; or it 
may be drawn payable to, or to the 
order of, the drawee. 

" (2) Where in a bill drawer and drawee 
are the same person, or where the 
drawee is a fictitious person or a 
person not having capacity to con- 
tract, the holder may treat the 
instrument, at his option, either 
as a bill of exchange or as a 
promissory note." 

The drawee is the person who is expected 
to accept the bill and, at matunty, to pay it. 
If the ^awee, on receiving a biU, agrees to 
pay the amount as indicated therein, he 
signifies his assent to the drawer’s order by 
signing his name across the face of the bill, 
Ccdled accepting the bill. When the drawee 
has accepted a bill he is then called the 
acceptor (^.t;.) eind his written assent on the 
bill is his acceptance (q.v.). 

With regard to funds in the hands of a 
drawee. Section 53 enacts — 

"(1) A bill, of itself, does not operate as 
an assignment of funds in the 
hands of the drawee available for 
the payment thereof, and the 
drawee of a bill who does not accept 
as required by this Act is not liable 
on the instrument. This subsection 
shall not extend to Scotland. 

" (2) In Scotland, where the drawee of a 
bill has in his hands funds available 
for the payment thereof, the bill 
operates as an assignment of the 
sum for which it is drawn in favour 
of the holder, from the time when 
the bill is presented to the 
drawee." 

The drawee of a cheque is the banker on 
whom it is drawn. The banker is respon- 
sible only to the drawer and is under no 
liability to the person presenting the cheque 


for pa 3 mient, except in Scotland, where the 
presentment of a cheque attaches any 
balance there may be in the drawer’s account 
to the extent of the cheque. In Scotland, 
if the balance in an account does not admit 
of the pa 5 mient of a cheque, the cheque is 
returned and the balance of the account is 
transferred to a "Funds attached" account. 

The drawee of a bank draft is the bank 
to which the order to pay is addressed. (See 
Acceptor, Bill of Exchange, Present- 
ment FOR Acceptance.) 

DRAWER. The drawer is the person who 
signs a bill of exchange giving an order to 
another person, the drawee, to pay the 
amount mentioned therein. 

In the usual course, a drawer makes out 
the bill himself, signs it, and sends it to the 
drawee for acceptance. But a person may 
sign a bill as drawer which has already been 
made out and accepted, and even indorsed. 
A bill purporting to be an inland bill duly 
accepted before it has been signed by the 
drawer should be capable of being stamped 
with an impressed stamp before the drawer 
affixes his signature thereto and so executes 
it. But the Inland Revenue appear to be 
disinclmed to take this view, al^ough prior 
to 1927 no objection was raised to stamping 
bills in such circumstances. When a simple 
signature on a blank stamped paper is 
delivered by the signer in order that it may 
be converted into a bill, it operates as a 
prima facie authority to fill it up as a 
complete bill, using the signature, if so 
authorised, as that of the drawer. (See 
Inchoate Instrument.) 

Section 55 of the Bills of Exchange Act, 
1882, provides — 

"(1) The drawer of a bill by drawing it — 
"(a) Engages that on due pre- 
sentment it shall be accepted 
and paid according to its 
tenor, and that if it be 
dishonoured he will com- 
pensate the holder or any 
indorser who is compelled to 
pay it, provided that the 
requisite proceedings on 
dishonour be duly ti^en; 
"(d) Is precluded from denying 
to a holder in due course the 
existence of the payee and 
his then capacity to indorse." 

A drawer may, if he wish, limi t his 
liability on the bill by such words as "Pay 
John Brown or order without recourse," 
or, ** sans recours,” Permission to do so is 
given in Section 16, as follows — 
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"The drawer of a bill, and any indorser 

may insert therein an express stipulation — 

"(1) Negativing or limiting his own 
liability to the holder ; 

"(2) Waiving as regards himself some or 
all of the holder’s duties." 

Where different parties to a bill are the 
same person, Section 5 provides — 

"(1) A bill may be drawn payable to, or 
to the order of, the drawer; or it 
may be drawn payable to, or to the 
order of, the drawee. 

"(2) Where in a bill drawer and drawee 
are the same person, or where the 
drawee is a fictitious person or a 
person not having capacity to 
contract, the holder may treat the 
instrument, at his option, either as 
a bill of exchange or as a promissory 
note." (See Parties to Bill of 
Exchange.) 

Where a drawer is dead, notice of dis- 
honour must be given to a personal repre- 
sentative ; where he is bankrupt notice may 
be given either to the party himself or to 
the trustee. (See Dishonour of Bill of 
Exchange.) 

In applying the provisions of Part IV of 
the Bills of Exchange Act, 1882, the first 
indorser of a promissory note is (by Section 
89) deemed to correspond with the drawer of 
an accepted bill payable to the drawer's 
order. The drawer of a cheque is the person 
on whose account it is drawn and who must 
provide the funds to meet it. 

If the drawer's signature is forged, the 
banker cannot charge the cheque to his 
customer’s account. Even if the forgery is 
so perfectly done as to defy detection under 
the closest scrutiny, it does not affect the 
banker's liability. His customer cannot be 
debited with a cheque which he has not 
drawn unless the drawer has adopted it or 
is estopped from setting up the forgery. 
(See Forgery.) 

When a cheque is returned with the 
answer "signature differs," the paying 
banker should advise the drawer. (See the 
case under Signature.) 

The drawer of a cheque must take care 
to fill up the cheque in such a manner so 
that, after it leaves his hands, it cannot 
readily be altered without giving reasonable 
ground for suspicion. To neglect this duty 
of carefulness is a negligence cognisable 
by law. (See London Joint Stock Bank, 
Ltd. V. Macmillan and Arthur, under 
Alterations and Cheque.) 

The various points to be observed when 


drawing a cheque are given under Drawing 
a Cheque. 

Where a drawer is unable to write, he may 
sign by making a x in the presence of a 
witness who is known to the bank officials. 
The mark should be made at the bank, 
otherwise the banker cannot be certain that 
it has been made by the customer. The 

his 

form is usually this — ^T homas x Smith. 

mark 

Witness — Jambs Robinson, 

Hope Street, 

Manchester. 

If the customer does not produce an out- 
side person two officials of the bank may 
witness his mark. Banks do not, as a rule, 
consider one official sufficient. 

When mandates or authorities are held 
regarding the signing of cheques, the in- 
structions must be carefully observed. A 
difficulty sometimes arises where a banker is 
authorised by a limited company to pay 
cheques when signed by two directors and 
the secretary, and the secretary is also a 
director, his name appearing on cheques in 
both capacities. In such a case the banker 
should ascertain if the articles of association 
permit a director to act also as secretary. 
Even if they do so permit, it is better to have 
a clear understanding with the company on 
the point. 

Where a person draws a cheque in a repre- 
sentative capacity, words should be added 
to show clearly that he signs for and on 
behalf of a principal. (See Agent, Per 
Pro.) 

Notice of a customer's death cancels the 
banker’s authority to pay his cheques, and 
any cheques presented after receipt of such 
notice are returned "Drawer dead," except 
in the case of a cheque which the banker has 
agreed to pay, by marking or certifying it, 
at the drawer's request for pa 3 rment, or 
which the banker has, for his own con- 
venience, "marked” in connection with the 
local clearing. 

Where a person is too ill to sign his name, 
his mark should be witnessed by two persons, 
one of whom should be the doctor in attend- 
ance. It is usual for the doctor to certify 
that his patient clearly understood the 
nature of the transaction. 

The drawer of a bill payable on demand 
is discharged if it is not presented for 
pa 3 anent within a reasonable time. 

The drawer of a cheque is, in an ordinary 
case, liable thereon for six years from the 
date of the cheque. (See Alterations, 
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Authorities, Bill of Exchange, Cheque, 
Joint Account.) 

DRAWING A CHEQUE. A customer’s 
cheque must be unambiguous, and must be 
ex fade in such a condition as not to arouse 
any reasonable suspicion. 

A customer is bound to exercise reasonable 
care in drawing a cheque, to prevent the 
banker being misled. 

To neglect the dutj'^ of carefulness in 
drawing a cheque is a negligence cognisable 
by law. 

If a customer draws a cheque m a manner 
which facilitates fraud, he will be responsible 
to the banker for any loss sustained by the 
banker as a direct consequence of the 
negligence. It is well settled law that if a 
customer signs a cheque in blank and leaves 
it to another person to fill up, he is bound 
by the mstrument as filled up by the agent. 

In drawing a cheque it is a very simple 
thing to take reasonable and ordinary 
precautions against forgery. 

The above remarks were made in the 
judgment in an appeal to the House of Lords 
in London Joint Stock Bank, Ltd. v. Mac- 
millan and Arthur, [1918] A.C. 111. (See 
under Alterations and Cheque.) 

When drawing a cheque the following 
points should be observed — 

(1) Use the form of cheque supplied by 
your banker. The cheque is usually speci- 
ally prepared so as to make any erasure 
easily seen. (See Alterations.) 

(2) Fill up the cheque in black ink, with 
cleeu: writing and bold figures. Do not use 
a pencil, or “indelible” pencil, or typewriter 
for the purpose. The modem type of “ball 
point” should not be used owmg to the 
tendency of the special kind of mk used 
to fade. 

(3) Commence to write the amount close 
to fhe left margin and do not leave any 
space between the words. Join the amount 
of pounds to the word “pounds” as though 
they were one word. 

(4) Commence the first figure of the 
amount close to the left margin and do not 
leave any vacant space so that another 
figure may be inserted. The spaces between 
pounds, shillings and pence should be filled 
with a dash, thus ;^23-6-8. 

(5) Make the cheque payable to order, if 
not so printed. (See Order.) Do not issue 
a bearer cheque if it can be avoided. 

(6) If the cheque is to be sent by post, 
cross it with two parallel strong black lines, 
from edge to edge, and mark it “not 
negotiable.” Do not draw the lines through 


figures. Cheques with printed crossings 
should be used when possible. If the name 
of the payee’s banker is known, write it 
across the cheque as a special crossing. (See 
Crossed Cheque.) 

(7) For further protection, the words 

“not exceeding pounds” may be 

written across the cheque. 

(8) Do not sign a cheque in blank. (See 
Blank Cheque.) 

(9) If an alteration is necessary after a 
cheque is filled up, the alteration, if material, 
should be verified by the drawer’s signature. 
If there are several drawers, each should 
sign the alteration. Initials are too easily 
forged. (See Alterations.) 

(10) Do not “open” a crossed cheque by 
wnting thereon “pay cash.” It is better 
to issue a fresh cheque, if necessary, and 
destroy the other (See Opening a Crossing.) 

(11) Always use the same form of signa- 
ture on each cheque, in accordance with the 
specimen signature supphed to the bank. 
(See Signature.) 

(12) See that the amount in wnting agrees 
exactly with the figures. (See Amount of 
Bill or Cheque.) 

(13) Take care to write the payee’s name 
correctly. If the payee is a company, do 
not abbreviate the company’s name. Incor- 
rect spelhng or an mcomplete name gives 
subsequent trouble with the indorsement. 
(See Indorsement.) 

Do not leave a space between the payee’s 
name and the words “or order” or “or 
bearer,” but fill up any blank with a hori- 
zontal line. Although the leaving of such a 
space as facihtated an addition to the 
payee’s name so as to constitute a material 
alteration of the cheque, was not held to 
be contributory neghgence on the drawer’s 
part in the case of Slingsby and Others v. 
District Bank, [1932] 1 K.B. 544, Lord 
Justice Scrutton Innted that it might become 
so if such frauds became frequent. 

(14) If you have several accounts, mark 
near the signature the name of the account 
to which the cheque has to be debited. 

(15) Where, say, John Brown has author- 

ity to draw cheques on the account of John 
Jones, he should sign “per pro. John Jones, 
John Brown.” Cheques drawn by officials 
of a company should be signed “For and on 
behalf of Co., Ltd.,” 

and the officials should state the capacity in 
which they sign. (See Per Pro.) 

(16) Keep the cheque book locked up. 

(17) When a new cheque book is required, 
sign the bank’s printed request form. 
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(18) Avoid borrowing cheques from 
another person’s cheque book. 

(19) Fill up the counterfoil fully before 
detaching the cheque. 

(20) If a cheque is lost, give full particulars 
of it to your banker and ask him to stop 
payment. If subsequently found, advise 
your banker at once. 

DRAWING ACCOUNT. A current account. 

DRAWN BILL. A bill drawn m this 
country and payable abroad, if negotiated 
direct from the drawer to a foreign banker 
in London, is termed a drawn bill. (See 
Made Bill.) 

DRAWN BONDS. Where a certain 
amount of bonds is to be repaid periodically, 
the method adopted, in order to determine 
which of the bonds should be paid, is to 
“draw” numbers, on the lottery principle, 
up to the amount required The numbers 
so drawn represent the bonds to be paid off, 
which are then called “drawn bonds.” 

Advertisements of such drawings are 
given in the press, and the Bondholders' 
Register gives complete lists of drawn bonds 

After a bond is drawn interest ceases In 
the case of some foreign government bonds, 
however, the coupons may continue to be 
paid after a bond is drawn for repayment, 
but the amounts so paid are treated eis 
repayments on account of the principal. 

DRUNKEN PERSON. The contracts of a 
man known to be drunk are voidable, but not 
void Hence drunkenness is no answer to a 
holder in due course, but would be to an 
immediate party with notice. 


Where a drunken person draws a cheque 
at the bank counter m order to obtain cash 
and he really insists upon payment, it is 
well to have the signature witnessed. 

DUE DATE OF BILL. (See Time of 
Payment of Bill.) 

DUPLICATE OR COUNTERPART. By 

the Stamp Act, 1891, the stamp duty is — 
Duplicate or Counterpart of 
any instrument chargeable with 
any duty. 

Where such duty does not ( 

, , e •’ V as the original 

amount to 5 s. . . ( instrument 

£ s. d. 

In any other case . .050 

And see Section 72, which is as follows — 
“The duplicate or counterpart of an 
instrument chargeable with duty (except the 
counterpart of an instrument chargeable as 
a lease, such counterpart not being executed 
by or on behalf of any lessor or grantor), is 
not to be deemed duly stamped unless it is 
stamped as an original instrument, or 
unless it appears by some stamp impressed 
thereon that the full and proper duty has 
been paid upon the original instrument of 
which it IS the duplicate or counterpart.” 
(See Denoting Stamps ) 

DURESS. Actual or threatened violence 
or imprisonment whereby force is put upon 
a person to enter into a contract. “Force 
and fear” is the Scottish equivalent of 
duress. See Bills of Exchange Act, 1882, 
Section 30, as regards duress in relation to 
the acceptance, issue, or subsequent nego- 
tiation of a bill of exchange. 
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EARMARKED. If a customer pays in 
to the credit of his account an amount 
expressly to meet a specified cheque or bill 
when presented, the credit is said to be 
“earmarked,” and the money cannot be 
used by the banker for any other purpose. 
(See Appropriation of Payments.) 

EASEMENTS. The rights which the 
owner of a property may have over the 
property belongmg to another person, such 
as rights of way, rights of light, rights of 
air, nghts of water, rights of support, etc. 
An absolute right of way may be acquired 
by the uninterrupted use for forty years, 
unless the use was granted in writing by the 
owner of the land. A right of hght over 
another person’s property (except when 
the privilege is granted in writmg by the 
owner of the property) is acquired after an 
enjoyment of it for twenty years. 

These easements or rights are called 
incorporeal hereditaments. 

An easement is a legal estate save where 
it is held neither m perpetuity nor for a 
term of years absolute, when it is an equit- 
able easement. 

(See under Legal Estates.) 

“ EFFECTS NOT CLEARED.” Owing to 
the exigencies of business, bankers usually 
credit articles paid m for collection to a 
customer’s account, before clearance thereof 
The practice of paying in country cheques on 
a separate credit sUp and crediting them 
after clearance has practically died out. 
In some cases items are entered in the 
ledger and pass book or statement as 
“Cash”; in other cases they are entered 
as “Sundries.” 

In Capital and Counties Bank v. Gordon, 
[1903] A.C. 240, Lord Lindley said: “It 
must never be forgotten that the moment 
a banker places money to his customer’s 
credit, the customer is entitled to draw upon 
it unless something occurs to deprive him 
of that right.” Bankers, however, caution 
their customers by a notice in the pass 
book or elsewhere to the effect that the 
right is reserved to postpone payment of 
cheques drawn against uncleared effects 
which may have been credited to the ac- 
count and presumably this precaution saves 
them from the above ruling. In a later case 
in a lower court, however (Underwood, 
Ltd. V. Barclays Bank, [1924] 1 K.B. 775), 
it was said: “Though the cheques were in 
fact credited to the customer's account 
before they were cleared the customer was 
not informed of this, and I can see nothing 
to prevent the bank from declining to honour 
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a cheque if the payment in against which it 
was drawn had not been cleared.” 

If there is an agreement express or imphed 
such as would arise out of a course of busi- 
ness to pay agamst uncleared effects, a banker 
would be bound to honour cheques drawn 
against such effects and he cannot arbitrarily 
and without notice withdraw such facihties. 

A banker who expressly or impliedly 
agrees to drawings against uncleared effects 
is a holder for value of such effects. (See 
under Collecting Banker.) 

As to the effect of a garnishee order on 
uncleared effects, see Garnishee Order. 

ELEGIT. (See Writ of Elegit.) 

ENDORSEMENT. Same as Indorsement 

(q.v.'). 

ENDOWMENT POLICY. A policy of 
assurance which is payable on the assured 
surviving to a certain age, or payable at 
death if it occurs before that age. (See Life 
Policy ) 

ENFACED PAPER. A name given to the 
promissory notes (Rupee Paper) of the Indian 
Government, which bore an announcement 
on the face that the interest was payable by 
drafts on Calcutta obtainable on presenta- 
tion of the notes at the Bank of England. 
(See Rupee Paper.) 

ENFRANCHISEMENT. The term applied, 
before copyhold and customary tenure was 
abohshed on 1st January, 1926, to the freeing 
of copyhold land from manorial incidents and 
its conversion into freehold land. (See 
Copyhold.) 

ENTAILED ESTATE. Where land was 
granted to a person and the heirs of his 
body, it was said to be entailed, and the 
estate was called “estate tail.” When the 
land was freed from the entail, it was said 
to be disentailed. 

On 1st January, 1926, any legal estate tail 
then existing was, by the Law of Property 
Act, 1925, converted into an equitable 
estate. From that date an estate tail 
cannot exist as a legal estate. 

An equitable estate tail may, however, be 
created by way of trust in any property, 
real or personal. (Section 130 (1).) 

EQUIPMENT BONDS. A name some- 
times given to bonds (registered or bearer) 
which are issued by a company for the 
purpose of raismg money in order to provide 
equipment for the business. (See Bearer 
Bonds, Registered Bond.) 

EQUITABLE ESTATE. There are only 
two legal estates in land — 

(1) An estate in fee simple absolute in 
possession. 
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(2) A term of years absolute. 

All other estates, interests, and charges 
in or over land take effect as equitable 
interests. 

Prior to 1926, in a mortgage of freehold 
property the legal fee simple was conveyed 
to the mortgagee, and the mortgagor 
retained merely the equity of redemption, 
but, smce 1925, the legal fee simple remains 
in the mortgagor and a legal term of years 
is vested in the mortgagee, and a second 
mortgagee (who had formerly only an 
equitable estate) has also a legal term of 
yezurs vested m him. (See Mortgage.) 

A deposit of the title deeds of a legal 
estate with or without a memorandum of 
deposit IS an equitable mortgage, and does 
not require registration as a land charge. 
(See Land Charges.) 

EQUITABLE MORTGAGE. Where a 
borrower gives to a lender, as security, the 
title deeds of his property, without any 
document of charge, or the deeds with a 
memorandum of deposit, or even a memo- 
randum of charge without the deeds, it is 
an equitable mortgage. An equitable mort- 
gage does not vest a legal estate in the 
lender, as does a legal mortgage, but in the 
memorandum which usually accompanies 
the deposit of deeds, the borrower, as a rule, 
promises to grant a legal mortgage when 
requested to do so. (See Memorandum of 
Deposit.) 

An equitable mortgagee, when he desires 
to realise his security, requires to go to the 
Court for power to sell, or to foreclose, or 
to enter into possession, or to appoint a 
receiver (unless the mortgage is by deed). If, 
however, he obtains a legal mortgage he has 
power to sell or put in a receiver without 
applying to the Court, but, in the case of a 
mortgage deed executed after 1925, the 
mortgagee's power to sell or appoint a 
receiver shall not be exercised only on 
account of the mortgagor committmg an 
act of bankruptcy or being adjudged a bank- 
rupt, without the leave of the Court. (See 
under Mortgage.) 

By Section 91 (7) of the Law of Pro- 
perty Act, 1925, the Court may, in the case 
of an equitable mortgage, create and vest 
a mortgage term in the mortgagee to 
enable him to carry out a sale as if the 
mortgage had been made by deed by way 
of legal mortgage. 

This Act does not affect the right to create 
an equitable mortgage by deposit of the 
deeds relating to a legal estate. 

By Section 13, "the Act shall not prejudi- 


cially affect the right or interest of any 
person arising out of or consequent on the 
possession by him of any documents relating 
to a legal estate in land.” If a person 
obtains a legal mortgage (subsequent to a 
banker’s equitable mortgage with deeds) 
registration of that mortgage will not 
secure priority to the banker's charge if he 
continues to hold the deeds. 

An equitable mortgage by deposit of 
deeds does not require to be registered under 
the Land Charges Act, 1925, but an equitable 
charge without a deposit of deeds must be 
registered. (See Land Charges.) 

When an equitable mortgage is given by 
a company with or without the deeds, the 
charge must be registered within twenty-one 
days after the date of its creation. (See 
Registration of Charges.) 

For the purposes of the Stamp Act, 1891, 
"equitable mortgage” means an agreement 
or memorandum under hand only, relating 
to the deposit of any title deeds or instru- 
ments constituting or being evidence of the 
title to any property whatever (other than 
stock or marketable security), or creating 
a charge on such property. (Section 86 
(2). See Mortgage.) 

A j x j ^ The duty is the 

A memorandum of deposit \ same as for a 

under seal . . . / mortgage (see 

V Mortgage). 

A memorandum of deposit of r Fo*" o^ery £ioo 

deeds under hand (whether I tSuaf"part S 

a principal security or col- | 

A. \ I amount se- 

lateral security) . . ^ cured, 28. 

The stamp on a memorandum of deposit, 
under hand, of documents of title other than 
title deeds is sixpence for any amount, and 
an adhesive stamp may be used. 

If under seal, the duty is the same as for 
a mortgage. (See Section 86 (1) {d) (g), 
Stamp Act, 1891, under Mortgage.) 

Where a memorandum of deposit under 
seal IS held (stamped 5s. per cent) and a 
legal mortgage is subsequently obtained in 
fulfilment of the agreement m the memor- 
andum to give a mortgage, the mortgage 
comes under the headmg of "substituted 
security” (see Schedule (2) under Mort- 
gage), and is liable to the duty of Is. per 
cent, but limited to 10s. in all. If, however, 
the memorandum of deposit is under hand, 
the subsequent legal mortgage is liable to the 
full mortgage duty of 5s. per cent. 

When a limited company (which has 
power to give an equitable mortgage without 
using its common seal) authorises one of the 
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directors or an official of the company to that amount, a fresh memorandum must 
sign a memorandum of deposit under hand be taken. 

(stamp 2s. per cent) the document should If a memorandum of deposit is unstamped 
be accompanied by a properly certified copy or insufficiently stamped, it cannot be 
of the resolution of the directors empower- accepted as evidence in a Court of Law or 

ing him to deposit the deeds and sign the Equity. An instrument which has not been 

memorandum. stamped within the prescribed time may 

A letter or memorandum of deposit, be stamped at any time afterwards under a 

chargeable with ad valorem duty, must be penalty of ;^10 Neglect to stamp a memor- 

stamped within thirty days of its date, andum does not affect the validity of it. 

or, if received from abroad, within thirty In Scotland, a deposit of title deeds, either 
days of its receipt in this country. with, or without, a memorandum of deposit, 

By an Inland Revenue Circular — does not create an equitable mortgage, as 

The instruments given to banks to secure in England. If, therefore, a banker in 
overdrafts are almost invariably worded as England advances against real property in 
securities for all sums due or to become due. Scotland, the form of charge must conform 

In the case of equitable mortgages, every to the law of Scotland (See Disposition 

secunty, whether primary or collateral, is Absolute, Mortgage, Title Deeds.) 
chargeable with the duty of Is. per cent EQUITY OF REDEMPTION. Before 1926 
(now 2s. per cent) on the highest amount at a legal mortgage of a freehold was made by 
any one time due in respect of the indebted- the mortgagor conveying to the mortgagee 
ness secured to the bank up to date (i.e. the whole of his interest in the fee simple, 
within thirty days) and with additional duty subject to a proviso that if he repaid the 
from time to time, if the indebtedness should mortgage debt within a stipulated time 
subsequently reach, at any one time, a (usually six months) the mortgagee would 
higher total. In no case can the value of the reconvey the property to him Until such 
security deposited be taken as the basis of time the mortgagor had a legal right to 
assessment for mortgage duty. (See copy of recover his land, but after such time the 
the Circular under Mortgage ) mortgagee had a legal right to the land and 

For instance, if the deeds of several the mortgagor had only an equitable right, 
different properties are lodged as security, called the equity of redemption. The Court 
with a separate memorandum for each to of Chancery enforced this equitable right 
cover the overdraft, each memorandum where non-payment was due to accident, etc., 
requires to be (according to the above but later gave rehef m all cases where 
Circular of the Inland Revenue) stamped to default was made at the prescribed time, 
cover the full amount secured. But if Thereafter any stipulation m the mortgage 
each memorandum limits the amount re- deed which qualified the equity of redemp- 
coverable against the secunty named therein, tion was of no effect, this being the meaning 
then the above rule does not apply and the of the phrase “Once a mortgage, always a 
charge requires to be stamped at Is. per mortgage." 

cent only on the amount recoverable. The Smce 1925 a mortgage of freeholds is. 
amount to be mserted should be the maxi- effected by a demise for a term of years 
mum figure at which the banker values the absolute. (See Mortgage.) In this way the 
particular security. legal estate remains m the mortgagor (pre- 

A memorandum, unless a fixed amount viously he retained only an equity of 
has been inserted in it, may be further redemption) and the mortgagee has a legal 
stamped to cover an additional overdraft, estate also in the shape of a term of years, 
but the Stamp Authorities will, before They are both called estate owners. The 
stamping it with the extra stamp, require equity of redemption is preserved by a 
the banker to state what has been the highest provision in the mortgage for cesser of the 
amount of overdraft and the date when it term of years on redemption. When repay- 
occurred. It must be stamped for the ment of the money secured by the mortgage 
additional amount within thirty days of the is made, a receipt for it is indorsed upon the 
extra overdraft being taken. mortgage (which receipt operates without 

If a fixed amount is inserted in the any reconveyance), and the mortgage term 
memorandum of deposit, the security cannot becomes a satisfied term and shall cease 
be made available for any greater amount (i.e. cesser of the mortgage term). The 
than that stated in the document. If the receipt must be stamped as a reconveyance, 
property is to form a security for more than (See Statutory Receipt.) 
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Where a mortgagor is entitled to redeem, 
he IS entitled to require the mortgagee, 
instead of re-con veying or surrendering, to 
assign the mortgage debt and convey the 
mortgaged property to any third person, as 
the mortgagor directs This provision does 
not apply in the case of a mortgagee being 
or having been in possession. (Law of 
Property Act, 1925, Section 95 ) 

Subject to any contrary intention ex- 
pressed in the mortgage deed, a mortgagor 
seeking to redeem any one mortgage is 
entitled to do so without paying any money 
due under any separate mortgage made by 
him, solely on property other than that 
comprised in the mortgage which he seeks 
to redeem. (Section 93 ) (See Consolida- 
tion OF Mortgages ) 

A mortgagor is entitled, as long as his right 
to redeem subsists, at his own cost, to 
inspect and make copies of, or extracts 
from, the documents of title relating to the 
mortgaged property. (Section 96 ) (See 
Mortgage, Title Deeds.) 

ESCHEAT. Where a tenant in fee simple 
died intestate and without heirs, his estate 
escheated or reverted to the superior lord, 

1 e the Crown 

Escheat was abolished by the Adminis- 
tration of Estates Act, 1925, and if an estate 
owner dies intestate or without heirs his 
property goes to the Crown as hona vacantia. 

(See Intestacy ) 

ESCROW. A deed handed to a person 
who IS not a party to it, to be held by that 
person until certain conditions have been 
fulfilled by the party in whose favour the 
document is drawn. When the conditions 
have been complied with, the document 
takes effect as a deed and is then delivered 
to that party, the grantee. 

ESTATE DUTY. This duty is imposed 
upon the principal value, i.e. the gross price 
it would sell for in the open market at the 
date of death of the deceased, of all property, 
real or personal, which passes on the death of 
any person after August 1, 1894, unless it be 
an estate not exceeding £'3,000 or some of the 
other exemptions mentioned in the Finance 
Act, 1894, or subsequent Acts. 

The executor or administrator is required 
to furnish particulars of the property of the 
deceased person, and the duty on the per- 
sonal property is payable before obtaining a 
grant of probate or letters of administration. 

If the duty on the other property passmg is 
not paid at the same tune, an account setting 
forth the particulars of the property must be 
supplied within six months of the death. 
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When a death occurs after 1925, a pur- 
chaser of a legal estate will take free from 
any charge for death duties, unless the charge 
IS registered as a land charge 

The estate duty payable upon real pro- 
perty may be paid in eight equal yearly 
instalments or sixteen half-yearly instalments, 
with interest at 2 per cent from the 
date at which the first instalment is due. 
The first instalment is due at the expiration 
of twelve months from the date of the death. 
If the property is sold, the duty is payable 
on the completion of the sale. 

Where a person has conveyed a property 
by deed of gift and dies within five 
years afterwards, estate duty is payable 
on the value of the property so conveyed 
in the same manner as though he had 
died possessed of it. (See Gifts Inter 
Vivos ) 

The duty is chargeable upon the benefit 
arising by survivorship in the case of joint 
investments or ownerships. 

Where estate duty has become payable 
on any property consisting of land or a busi- 
ness (not being a business carried on by a 
company), certain reductions are allowed in 
respect of quick successions. (See Section 
15, Finance Act, 1914.) 

The Finance Act, 1949, abolished succes- 
sion and legacy duty, but increased the 
rates of estate duty. The present rates as 
amended by the Finance Act, 1954, are 
shown on page 264. Agricultural land, 
industrial hereditaments, plant and machin- 
ery are charged with a reduction of 45 per 
cent in each of these rates 

Money received under a policy of assurance 
effected by any person on his life, where the 
policy was wholly kept up by him for the 
benefit of a designated donee (as, for ex- 
ample, where a husband insures his life 
for the benefit of his wife) is liable to estate 
duty {Lord Advocate v. Fleming, [1897] A.C. 
145). If he paid part only of the pre- 
mium the assurance money is liable only for 
a proportionate part of the duty. 

Estate duty is not chargeable on real 
(immovable) property situated out of the 
United Kingdom, or on personal (movable) 
property out of the United Kingdom when 
the deceased was domiciled out of the 
United Kingdom at the time of his death, 
but, if he was domiciled in the United 
Kingdom when he died, estate duty is 
payable on the personal property. Where 
a bank holds securities to the order of a 
customer domiciled abroad or in the Isle 
of Man or the Channel Isles, probate or 


i 8 — (B.1535) 
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General Scale of Rates of Estate Duty 


For deaths on or after ZOth July, 1954 


Principal Value of Estate 

Rate 
per Cent 
of Duty 


£ 

Not exceeding 

£ 

3,000 

Ntl 

Exceeding 3,000 and not exceeding 4,000 

1 

9) 

4,000 

99 

99 

5,000 

2 

99 

5,000 

99 


7,500 

3 

99 

7,500 

99 

99 

10,000 

4 


10,000 



12,500 

6 

99 

12,500 

99 

99 

15,000 

8 

99 

15,000 

99 

99 

17,500 

10 

99 

17,500 

99 


20,000 

12 

99 

20,000 

99 

99 

25,000 

15 

99 

25,000 



30,000 

18 

99 

30,000 

99 


35,000 

21 

99 

35,000 


99 

40,000 

24 

ff 

40,000 

99 

99 

45,000 

28 

99 

45,000 



50,000 

31 

99 

50,000 


99 

60,000 

35 

99 

60,000 

99 

99 

75,000 

40 

99 

75,000 

99 

99 

100,000 

45 

99 

100,000 

99 

99 

150,000 

50 

99 

150,000 

99 

99 

200,000 

55 

99 

200,000 

99 

99 

300,000 

60 

99 

300,000 

99 

99 

500,000 

65 

99 

500,000 

99 

99 

750,000 

70 

99 

750,000 

99 

99 

1,000,000 

75 

II 

1,000,000 



• 
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letters of administration granted by a 
court in the United Kingdom must be 
exhibited before such securities are released. 
There is a liability for estate duty in respect 
of such securities, except in the case of 3J 
per cent War Loan, 4 per cent Victory 
Bonds, and 4 per cent Funding Loan, 
1960-90. 

ESTATE OWNER. The owner of a legal 
estate is called an "estate owner.” A legal 
estate may subsist concurrently with, or 
subject to, any other legal estate in the same 
land. (Law of Property Act, 1925, Section 
1.) For example, a mortgagor of freeholds 
and the mortgagee are both estate owners, 
the former having the legal fee simple and 
the latter a legal term of years absolute. 
(See Mortgage.) 

ESTATE TAIL. An estate tail (or fee tail) 
is the opposite of fee simple. An estate 
tail is where land is granted to a person and 
the heirs of his body, so long as there are 
such heirs, whereas a fee simple is granted 
to his heirs, which need not necessarily be 
the heirs of his body. (See Intestacy.) 

The word "tail” is from the French taiUe, 
a cutting {taiUer, to cut), indicating that the 
land is cut or separated from any other estate 
and limited to the person and the actual 
descendants of the person to whom it is 
conveyed. If the man has been married 
more than once, the descendants of each 


marriage are included; but if the land is 
granted, or linuted, to the descendants of 
one wife it is called a "special estate tail.” 

When an estate tail is converted into a fee 
simple it is said to be disentailed, the entail 
being barred, and the tenant may then 
dispose of the estate at will. 

On 1st January, 1926, any legal estate tail 
then existing was by the Law of Property 
Act, 1925, converted into an equitable 
interest. From that date an estate tail 
cannot exist as a legal estate. (See Legal 
Estates.) An equitable estate tail may, 
however, be created in any property, real 
or personal. 

ESTOPPEL. A rule of evidence whereby 
a man is not allowed to disprove facts in 
the truth of which he has by words or con- 
duct induced others to believe, knowing 
that they might or would act on such belief. 
A man is not permitted to resist an inference 
which a reasonable person would necessarily 
draw from his words or conduct. 

"Where one by his words or conduct 
wilfully causes another to believe the exist- 
ence of a certain state of things, and induces 
him to act in that belief so as to alter his own 
previous position, the former is prevented 
from averring against the latter a different 
state of thmgs as existing at the same 
time.” 

A drawer of a cheque may be estopped 
from denymg the genuineness of his signature, 
notwithstanding that it is forged, where his 
own conduct has led the banker into pa 3 dng 
the cheque, i.e. by keeping silent when he 
should have warned the banker. Where a 
wife forged her husband’s cheques which 
were paid by the bank, and the husband 
subsequent to his wife’s confession delayed 
advising the bank until after his wife’s 
death, it was held that he was estopped from 
den 3 dng the genuineness of the signature on 
the ground that his silence had deprived the 
bank of its civil remedy against the forger, 
on account of her death. {Greenwood v. 
Martins Bank, Ltd., [1932] 1 K.B. 371.) 

The following estoppels arise on bills of 
exchange — 

The acceptor cannot deny to a holder in 
due course the existence of the drawer, the 
genuineness of his signature, and his capacity 
and authority to draw the bill. Where a 
bill is payable to the drawer’s order, the 
acceptor cannot deny the capacity of the 
drawer to indorse, but he can deny the 
genuineness or validity of his indorsement. 
Likewise he cannot deny a payee’s existence 
and capacity to indorse, but he can deny 
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the genuineness or validity of his indorse- 
ment. (Section 54, Bills of Exchange Act, 
1882.) 

The drawer cannot deny the existence of 
the payee and his capacity to indorse. 

The indorser cannot deny the genuineness 
and regularity of the drawer’s signature and 
all previous indorsements. (Bills of Exchange 
Act, Section 55.) 

EX ALL. Shares sold “ex all” exclude 
the buyer from accrued dividends, and all 
rights which the seller may have as share- 
holder. 

EX COUPON. Without the coupon for 
interest just due. Bonds are usually quoted 
as ex coupon on the evening of the date 
when the coupon is due. 

EX DIVIDEND. Without the dividend 
A purchaser buying shares so quoted will 
not get the benefit of a dividend in course 
of payment. British and Colonial Govern- 
ment and Corporation securities are quoted 
"ex div.” about one month before the 
interest date. Victory Bonds are marked 
"ex div.” ten days before the coupon date. 
Bearer bonds with sterling coupons and 
registered debentures are “ex div.” on the 
day the coupon or interest is payable. 

American and Canadian shares are quoted 
“ex div.” on the day following that on 
which they are similarly quoted in New 
York or Montreal. 

Securities transferable by deed (other than 
registered debentures) are generally quoted 
“ex div.” on the contango day following the 
date on which the dividend has been declared 
if the company’s transfer books have been 
closed for the preparation of the dividend 
warrants. 

EX DRAWING. Without any benefit 
there may be from a drawmg of bonds for 
payment which is due to be made. 

EX INTEREST. Without interest. 

EX NEW. Where new shares are being 
issued to the present shareholders of a com- 
pany, a shareholder sometimes sells his old 
shares “ex new”, that is, he reserves to 
himself the right to receive the new shares. 

EX RIGHTS. Shares sold “ex rights” are 
without any rights to a new issue of shares 
which the old shareholders are entitled to, 
the seller reserving such rights to himself. 

EXCAMBION. (See Exchange.) 

EXCHANGE. A mutual arrangement by 
which one piece of property is exchanged for 
another. By the Stamp Act, 1891, the 
stamp duty is — 


Exchange or Excambion — Instru- £ s, d. 
ments effecting. 

In the case specified in Sec- 
tion 73 see below. 

In any other case . . . . 0 10 0 

(Excambion, a term used in Scotland for 
the contract of an exchange of property.) 

“Section 73. Where upon the exchange of 
any real or heritable property for any other 
real or heritable property, or upon the parti- 
tion or division of any real or heritable pro- 
perty, any consideration exceeding in amount 
or value one hundred pounds is paid or given, 
or agreed to be paid or given, for equahty, 
the principal or only instrument whereby the 
exchange or partition or division is effected is 
to be charged with the same ad valorem duty 
as a conveyance on sale for the considera- 
tion, and with that duty only ; and where in 
any such case there are several instruments 
for completing the title of either paxty, the 
principal instrument is to be ascertained, 
and the other instruments are to be charged 
with duty in the manner hereinbefore pro- 
vided in the case of several instruments of 
conveyance.” (See Partition.) 

EXCHANGE AS PER INDORSEMENT. 
These words, or “exchange and stamps as 
per indorsement,” are sometimes found on 
bills drawn in this country on some other 
country in pounds sterling. Such a clause 
should only be placed by the drawer on 
a bill which he proposes to sell to his banker, 
since it is inapplicable to bills handed 
in for collection. The negotiating banker 
will indorse his buying rate of exchange 
on the bill and this constitutes the rate 
at which it is payable by the drawee. The 
clause IS most commonly found on bills 
drawn on Australia or New Zealand or 
South Africa, and in these cases entitles 
the drawer to receive the face amount 
in pounds sterling at once, the bill being 
then forwarded by, say, the London office 
of an Australian bank to its appropriate 
branch in Australia, there to be met by 
the drawee in Australian pounds at the rate 
indorsed by the bank in London. That rate 
will include the negotiating banker's re- 
muneration, cost of Australian stamp, and 
interest. 

EXCHANGE BROKER. (See Broker 
(Foreign Exchange).) 

EXCHANGE CLAUSE. A clause placed 
by the drawer on a bill of exchange drawn 
in his own currency and payable in another 
country. Its purpose is to ensure that any 
exchange charges shall be paid by the 
drawee. There are many forms of exchange 


265 



BXC] 


DICTIONARY OF BANKING 


[EXC 


clause and in some countries the law will 
only recognise clauses worded in a par- 
ticular manner. A few examples follow, the 
bill in each case being drawn in sterhng — 

“Payable at the current rate of exchange 
for sight drafts on London." 

“Payable by approved banker’s cheque 
on London without loss in exchange." 

“Payable at banker's selling rate of ex- 
change for sight drafts on London." 

“Payable in pounds sterling effective." 

“Payable at banker’s selling rate of ex- 
change for 90 days’ sight drafts on London" 
(m the South American trade). 

“Exchange as Per Indorsement.” 

Exchange clauses are frequently called 
sight clauses. 

EXCHANGE CLEARING AGREEMENT. 

An agreement between two countries by 
which the exporters of both countries receive 
no direct payment from the importers in 
those countries. For example, before the 
war, Hungarian importers of German goods 
had to pay the price in Hungarian currency 
(pengoes) into a special account at the 
Hungarian National Bank, while German 
importers of Hungarian goods had to pay 
the purchase price into a special account 
at the Reichsbank. Hungarian exporters 
to Germany were paid out of the sums paid 
in by Hungarian importers from Germany, 
while German exporters to Hungary were 
paid out of the sums paid in by German 
importers from Hungary. Thus no foreign 
exchange was bought or sold. In a bilateral 
arrangement of this tjqie there is a tendency 
for the imports and exports concerned to 
balance each other, as otherwise one or other 
country will be in possession of unused 
purchasing power. Other items than mer- 
chandise imports and exports figure in 
clearing agreements. Tourist expenses and 
debts of all kinds find their place in many 
such agreements. These agreements are 
not the same as compensation (or goods 
clearing) agreements. The latter are simi- 
larly concluded between two States but are 
a form of barter by which the import of 
certain specified goods is offset against the 
export of other specified goods. 

EXCHANGE CONTROL ACT, 1947 . This 
Act is mainly a codification and simplifica- 
tion of previous exchange control orders, 
but it is also designed to facilitate a gradual 
return to the free convertibility of sterling 
ruling before September, 1939. It prescribes 
that all residents of the United Kingdom 
shall make their applications for “specified" 
foreign currencies (i.e. for nearly all foreign 


currencies) through the intermediary of one 
of a list of banks known as "authorised 
dealers." Moreover, all such residents must 
offer to the Treasury, through an authorised 
dealer, any gold or specified foreign cur- 
rencies coming mto their possession. 

Under the Act, the world is divided into 
two parts: the first consists of the United 
Kingdom and the “scheduled territories," 
and the second of the remainmg countries. 
The First Schedule of the Act lists the 
scheduled territories, which comprise the 
British Empire (except Canada and New- 
foundland), the mandated territories, Iraq, 
Transjordan, Iceland, and the Faroe Islands. 
The Act goes on to give the Treasury power 
to add or to subtract from this list, which 
corresponds to the countries formerly called 
"sterling area" countries 

For the great majority of residents in the 
United Kingdom, the principal restriction 
in the Act is that which prohibits payments 
from an United Kingdom account to the 
account of a person or concern situated out- 
side the scheduled territories, unless the 
permission of the Treasury has first been 
obtained Part III of the Act, which is con- 
cerned with securities similarly prevents 
transfers to a " non-resident" , while Part IV 
places restrictions on the import of legal 
tender notes into the United Kingdom and 
prohibits their export except with per- 
mission. 

Payments for exports from Britain to a 
place outside the scheduled territories 
must be made, generally speaking, in the 
currency of the importing country or in 
such other manner as is satisfactory to the 
Treasury. 

Section 15 provides that owners, whether 
resident or non-resident, of bearer securities 
must lodge them with or to the order of an 
authorised depositary (i.e. an approved bank 
of the owner’s choice) to whom alone pay- 
ments of capital or income may be made. 
No dealings in bearer securities in the 
United Kingdom are permitted unless such 
securities are m the custody of an authorised 
depositary. 

The following matters are of particular 
interest to banks — 

( 1 ) The opening of accounts for non- 
residents requires approval by the Bank of 
England, as do changes in designation caused 
by a customer's permanent change of 
domicffe. 

(2) Credits to non-resident accounts must 
be examined to ensure that the regulations 
are observed. 
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(3) Cheques credited to a non-resident 
account must be so marked, showing the 
designation of the account credited. 

(4) In general, the only permitted debits 
are for payments m the sterhng area or to 
accounts of the same designation as that of 
the account debited. Cheques drawn by a 
resident which show signs of having been 
negotiated outside the scheduled territories 
cannot be paid until approval has been 
obtained from the Bank of England. 

(5) No borrowing facilities can be granted 
to non-residents without the prior approval 
of the Bank of England. 

(6) Borrowing by companies m the United 
Kingdom which are under non-resident con- 
trol also requires the permission of the Bank 
of England. 

(7) Guarantees, indemnities, or any trans- 
actions whatsoever whereby a resident in- 
curs a liability, specific or implied, present or 
future, to or on behalf of a non-resident, 
normally require approval by the Bank of 
England. 

The term “non-resident" means any per- 
son who, under the Exchange Control Act, 
IS not deemed to be a resident of the 
scheduled territories and the term does not 
necessarily imply physical non-residence. 

EXCHANGE DEALER. (See Dealer 
(Foreign Exchange).) 

EXCHANGE EQUALISATION ACCOUNT. 
An account managed on behalf of the 
Treasury by the Bank of England. It was 
established in 1932, under authority of the 
Finance Act, 1932, with the object of pre- 
venting short-term changes in the inter- 
national value of sterhng, arising from causes 
unconnected with commerce. The managers 
of the Account were authorised to buy and 
sell gold or foreign currencies in such a 
manner as to smooth out variations m the 
exchange value of sterhng due to seasonal 
fluctuations, the operations of speculators 
and international movements of capital, 
unconnected with trade. In addition, the 
operations on behalf of the Account were 
intended to afford to the internal financial 
structure of the country a measure of insula- 
tion and protection from irrelevant external 
influences. 

Following the suspension of the gold 
standard in Great Britain m September, 
1931, the value of the pound sterhng in 
terms of gold currencies fluctuated violently, 
and though the Bank of England endeav- 
oured to control these fluctuations, it soon 
became clear that the resources of the Bank 
available for this purpose, and its hmited 


powers as then constituted, were unequal to 
the task. The Exchange Equalisation Ac- 
count was therefore estabhshed in April, 

1932, and was provided with adequate 
powers and resources for its purpose. 

The initial capital consisted of ;^150, 000,000 
borrowed from the Consolidated Fund by 
means of the issue of Treasury bills. The 
balance of the old Dollar Exchange Account, 
amounting to ;^25, 000,000, was also trans- 
ferred to the Account, and payment of 
;^8, 000,000 was made from the Account to 
the Bank of England in respect of part of 
the losses incurred by the Bank in the re- 
payment of the balance of credits obtained 
in France and America in August, 1931. 
The capital assets of the Account at its com- 
mencement thus amounted to 167,000,000. 

The unsettled monetary conditions in the 
United States at the beginning of 1933 and 
in Europe, particularly in France, between 
1933 and 1936, seriously affected the sta- 
bility of the external value of sterhng, and 
it became necessary to increase the resources 
of the Account in order that it could cope 
with the difficulties encountered. In May, 

1933, the capital assets were raised by 
;^200,000,000 ; and in April, 1937, a further 
increase of ;^200,000,000 was authorised, 
making a total fund of ;^567, 000,000. 

The actual operations on the Account have 
always been of necessity a closely-guarded 
secret, but in 1937, when the managers had 
become well experienced in their operations 
and when the resources at their disposal were 
comparatively unassailable, the Government 
decided to make public at six -monthly m- 
tervals the amount of gold held by the 
Account. The information given, however, 
showed the holdings at a date three months 
prior to the date of publication. With the 
outbreak of war in 1939 the issue of these 
details was suspended. 

In 1934 a similar account was established 
in the United States, and, in 1936, France 
and other countries followed suit. In Sep- 
tember, 1936, Bntain, the Umted States, 
and France reached an agreement as to the 
working of these accounts, and other 
countries have since joined them. 

In the closing months of 1938 and in 1939, 
the events which preceded the outbreak of 
war caused considerable instability in the 
exchange value of sterling, and the opera- 
tions by the managers of the Account in- 
increased in size and scope. It thus became 
necessary again to strengthen the resources 
available to the Account; and on 6th 
January, 1939, ;^200,000,000 of bar gold 
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(valued at the statutory price of 17s. 10 Jd. with it a tendency to renew and accentuate 
per ounce troy) was transferred from the all the former prohibitory measures. The 
Issue Department of the Bank of England term is usually applied to abnormal measures 
to the Account. To make this possible, for the defence of the exchange, but these 
authority was given for an increase m the may vary considerably from time to time 
upper limit of the Fiduciary Issue {q v.) from and country to country Prior to the war 
^260,000,000 to ;^400,000,000 The Cur- of 1939-45, Great Britain imposed no actual 
rency and Bank Notes Act, 1939 {q i;.) be- restrictions, but the Treasury exercised a 
came law on 28th February, 1939, and, measure of control through a fund called the 
under its terms, the gold holdings of the Exchange Equalisation Account {qv.) , in 
Issue Department were written up to their certain other countries, such as Germany 
market value, with the result that it became and Greece, the uses to which the currency 
possible to reduce the upper limit of the could be put by traders and other private 
Fiduciary Issue from ;£400,000,000 to persons was subject to detailed regulations 
;^300, 000,000 and to transfer approximately providing for all foreign exchange acquired 
^100,000,000 in securities to the Account. to be dehvered to the Government and for 
With the outbreak of war in September, the rationing of the supply of foreign ex- 
1939, the Currency (Defence) Act, 1939 change to those wishing to make payments 
{q.v.) was passed, and under its terms the abroad. (See also Exchange Clearing 
powers and scope of the Account were Agreements ) 

greatly increased. Authority was given for EXCHANGE SLIP. A form which is filled 
its funds to be invested in securities or for up and signed by the person requiring notes, 
the purchase of gold in such manner as the cash, or cheques on other branches or banks. 
Treasury considered expedient for securing to be exchanged by a banker. It is very 
the defence of the realm and for the pro- desirable that the form should provide that 
secution of the war. Acting on this, the the customer’s account shall be debited if 
whole of the gold held by the Issue Depart- the article exchanged is unpaid or if for any 
ment of the Bank of England, apart from a reason the bank subsequently suffers ha- 
nominal amount, was transferred to the bility thereon. 

Account on 7th September, 1939. This EXCHANGES. The cheques which each 
amounted to ;^280,000,000, and the trans- banker in a town holds drawn upon the other 
action necessitated an increase in the bankers in the same town are collected each 
Fiduciary Issue to ;^580,000,000. Thus the day by means of the “local clearing” or 
Government’s total gold resources became “exchanges.” 

concentrated in the Account. Measures According to the size of the town and the 
were also taken to place private holdings of quantity of cheques, there may be one, two 
gold, foreign exchange, and foreign securi- or even three “exchanges” in one day; 
ties at the disposal of the Government, so usually a settlement takes place only at the 
that the total foreign resources of the final exchange of the day. 
country became concentrated in one reserve In its simplest form, if banker X holds 
under the control of the Treasury. cheques drawn on banker Y, he sends a 

In the assumption by the Government of clerk, “the exchange clerk,” with the 
complete control over the country’s foreign cheques to Y. The clerk hands the cheques 
exchanges, the operations on behalf of the to Y and at the same time Y’s exchange 
Exchange Equahsation Account played a clerk hands to X’s clerk any cheques which he 
paramount role, and the responsibilities of may have, drawn upon X. Each clerk makes 
the managers of the Account have thus a list, usually in an “exchange book,” enter- 
widened from their original limited scope to ing on the one side all cheques handed over 
the exercise of an over-all control in all and on the other side all cheques received, 
matters pertaining to the international The difference between the two sides is 
value of sterling. called the “balance of exchange,” and is 

EXCHANGE RESTRICTIONS. During the settled between the two banks either m cash 
war of 1914-1918, many countries put in or by a London draft or through their 
force various restrictions on the free export respective London offices or London agents, 
of their currencies, and control measures If the cheques received by X amount to 
were not uncommon right up to 1926. From more than the cheques given to Y, the 
that year to 1931 there took place a general exchange is against X and in Y's favour, as 
removal of restrictive regulations, but the X has to pay Y the difference. If, on the 
breakdown of the gold standard brought other hand, X gives Y a greater amount 
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than he receives, the balance is in favour of 
X, and he receives pa^rment of the difference 
from Y. 

If there are other bankers in the town, 
X’s clerk may visit all of them in turn 
and exchange cheques with each. 

In some towns one banker undertakes the 
visits during one week, and another banker 
takes the duty next week and so on. But 
where there are several bankers it is the 
custom for a representative from each to 
meet at a certain bank, or in a particular 
room, and mutually exchange cheques. A 
settlement may be made separately by each 
one with the others, or one banker may 
adjust the various differences of the rest, 
with the result that each has only to pay or 
receive one amount. 

Each cheque should bear upon its face the 
stamp of the presenting banker. 

Any unpaid cheques must be returned the 
same day, and it forms a matter of local 
arrangement as to the hour up to which they 
may be returned. 

"Returns” which are too late to form 
part of the day’s settlement are sometimes 
paid in cash or settled specially, or, in some 
banks, a signed voucher is given for the 
returned cheque, and the voucher is passed 
through in the next day's exchange just like 
a cheque. 

Qieques paid to the credit of a customer’s 
account, which are drawn upKin another 
banker in the same town, may be presented 
for pa 3 anent on the day of receipt or held 
until the next day, but in practice all 
cheques received up to the time of the 
exchange are passed through the same day. 

EXCHANGING CHEQUES. Customers 
used frequently to request their bankers to 
exchange, for cash, cheques drawn on other 
banking offices, instead of paying them into 
their accounts. 

When a banker so encashed a cheque he 
became a holder for value therefor (and 
possibly a holder in due course) and did not 
act as an agent for collection. Customers 
asking for this facility were required to sign 
an exchange form. (See above under 
Exchange Slip.) 

In 1945, however, at the request of the 
Treasury, member banks of the British 
Bankers’ Association gave notice that this 
facility would in future be restricted to 
salary or wages cheques, pensions, etc., 
cheques, dividend warrants, orders for pay- 
ment issued by Government and local 
authorities in respect of service pay and 
pensions, etc. 
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This restriction was imposed in order to 
check black market operations and income 
tax evasion by requiring crossed cheques to 
be paid into the payee’s or holder’s banking 
accounts. 

Branch managers are given discretion to 
exchange cheques up to ;^10 in approved 
cases. 

EXCHEQUER ACCOUNT. The account 
of the Treasury at the Bank of England; 
also referred to as the Consolidated Fund. 

EXCHEQUER BILLS. Pronussory notes 
of the Government. They were first issued 
in 1696, and constituted the floatmg debt of 
the country for 160 or 170 years. There are 
no Exchequer Bills now in existence. Treas- 
ury Bills having superseded them. (See 
Treasury Bills.) 

EXCHEQUER TALLY. A notched piece 
of wood, 8 or 9 inches in length, which, at 
one time, was given as a form of receipt to 
a person who deposited money with the 
Government. A similar notched stick was 
retained in the Exchequer Department, and 
when the depositor wanted his money he 
produced his portion of the stick, and if the 
two sticks "tallied,” that is, the notches 
on the one agreed with the notches on the 
other, he was paid his money 

It IS said that a notch of IJ-inches repre- 
sented ;^1,000, 1-inch ;^100, f-inch /lO, half 
a notch of that size £1, ^-inch Is., smallest 
notch Id., a small hole Jd. 

The use of tallies was abolished in 1782, 
but the old ones were preserved till 1834, 
when it was ordered that all the old tallies 
in the possession of the Government should 
be destroyed. They were burnt in stoves in 
the House of Lords, and it is supposed that 
they were the cause of the fire which 
destroyed both Houses of Parliament. 

EXECUTION OF TRUSTS (EMER- 
GENCY PROVISIONS) ACT, 1939 . (See 
under Trustee.) 

EXECUTOR. An executor is the person 
appointed in the will of a testator to ad- 
minister his estate, to pay his debts, and 
distribute his assets as instructed in the 
will. 

The probate is the official evidence of an 
executor's title, but not the origm of his 
title, which is the will itself; 1^ powers 
commence as from the death of the testator, 
when the latter’s real and personal property 
vests in the executor. Strictly speaking, an 
executor can do everything appertaining to 
his office (except maintam an action) beWe 
he obtains probate. In practice, however, 
he confines his activities before probate to 
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safeguarding the assets of the estate and 
taking the necessary steps to obtain probate. 
He can get in debts and collect rents, but 
third parties are not bound to pay him 
money or accept his title until he exhibits 
probate to them An administrator’s powers 
on the other hand flow from the grant of 
Letters of Administration and the deceased’s 
assets vest in him only from that date 

A person named in a will as executor can 
decline to act, but if he wishes to do so he 
must clearly renounce before undertaking 
any executorial act. Once having obtained 
probate he cannot renounce except in favour 
of the Public Trustee with the permission 
of the Court. In Scotland, however, an 
executor may by a deed of renunciation 
resign his office after appointment. An 
executor who performs any act of adminis- 
tration in connection with the personal 
estate of the testator is personally liable to 
a penalty of twice the amount of estate 
duty if he does not prove the will within 
SIX months of the testator’s death. An 
infant cannot act as executor and, if he is 
named as sole executor, an administrator 
with the will annexed is appointed to act 
during his minority. 

Notwithstanding that an executor pos- 
sesses such wide powers before probate, it is 
the custom in the ordinary course not to 
permit an executor to deal with the credit 
balances in the deceased’s name or with his 
securities until probate has been exliibited. 
It is possible that a later will may come to 
light revoking the previous one and appoint- 
ing different executors, in which case the 
earlier will and the executors named therein 
would be mvalid. This general banking 
practice is supported by the case of Tarn 
V. Commerctal Bank of Sydney (1884), 12 
Q.B.D. 294, where executors before probate 
sued the bank for the return of a bill lodged 
by the deceased for collection. The judge 
said; “Bankers are in a peculiar position 
and when asked to pay over large sums of 
money to persons claiming as executors of a 
deceased customer, I think they are justified 
in requiring to be made safe by production 
of probate.” But payments made to an 
executor after probate has been granted 
constitute a valid discharge even if the 
probate is afterwards revoked in favour of a 
later will. 

When probate has been exhibited it is 
customary to transfer any credit balance 
on the deceased's account to the executors' 
account by means of a cheque or authority 
signed by all. If the deceased's account is 


in debit it should not be transferred into 
the names of the executors, for the bank- 
er would then exchange a claim against 
the deceased's estate for a claim against the 
executors personally. 

A debit balance on the deceased’s account 
should not be liquidated from credit balances 
on the executor’s account without the 
latter’s consent, as there is no right of set-off. 

Where two or more executors axe ap- 
pointed, they are in law regarded as one 
person and the acts of any one are deemed 
to be the acts of all except that all proving 
executors must join in conveying real estate 
or in transferring stocks and shares. One 
executor may dispose of the testator’s assets 
and so bind the others and a receipt by one 
for money received will be binding on his 
co-executors. Likewise, xn the absence of a 
contrary mandate, payment to one of several 
executors will be a valid discharge to a 
banker, who cannot refuse to pay cheques 
drawn by any one executor. In practice, 
specific instructions are taken on the opening 
of an executorship account as to how it is 
to be conducted. 

Executors can authorise one or more oi 
their number to operate on the account, 
etc., but cannot delegate powers to outside 
parties. 

In practice it is expedient to arrange for 
all executors to sign, so that if and when 
the executorship merges into a trust, there 
will be no irregularity on account of one or 
more but not all of the trustees signing. 
(But see Sohcitors’ Journal, 25th June, 1932, 
Q 2505, for an opinion that one out of two 
or more executors should only operate on 
the banking account when justified by 
necessity.) 

Where a sole executor dies, his powers and 
interest pass to hts executor. If, however, 
a sole executor dies intestate, his powers 
and interest will not devolve on his adminis- 
trator, and a new grant of administration 
must be obtained from the Court, known as 
“de bonis non” (i.e. de boms non adminis- 
tratis — of goods or assets not already ad- 
ministered). In the case of co-executors, 
on the death of one, his powers and interest 
vest in the survivor (s). 

It is difficult to decide the point of time 
when executors become trustees. In the 
case of In re Smith, Henderson- Roe v. 
Hitchins (1889), 42 Ch.D. 302, the judge 
said: “It is the duty of the executor to 
clear the estate, to pay the debts, funeral 
and testamentary expenses and the pecuni- 
ary legacies and to hand over the assets 
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specifically bequeathed to the specific lega- 
tees. When all this heis been done, a balance 
will be left in the executor’s hands and I 
think it is plain that this balance will be 
held by him in trust " Where an executor- 
ship account has been open for a period 
ordinarily incompatible with pure executor- 
ship, inquiries should be made as to whether 
a trust has commenced. If this be so, the 
style of the account should be altered and 
arrangements made for all to sign if this is 
not already the case. 

An executor cannot purchase any asset 
of the estate either directly or through 
a nominee, whether he pays full value 
or not, unless the sanction of the Court is 
obtained 

Executors have power to borrow before 
probate as well as after probate and such 
borrowings are their personal responsibility. 
They can in either case, however, give a 
specific charge over assets of the estate; 
they cannot charge the general estate. 

Borrowing before probate is usually re- 
quired for the payment of estate duty, 
probate fees, and funeral expenses. 

Section 5 of the Finance Act, 1894, says: 
“A person authorised or required to pay 
estate duty in respect of any property, shall, 
for the purpose of paying the duty, have 
power, whether or not the property is 
vested in him, to raise the amount of the 
duty by the sale of or mortgage on that 
property." 

^^ere an advance is required for probate 
purposes it is usual, unless the executors 
are known to the bank, to require an intro- 
duction from a reputable solicitor. 

An undertaking is executed by all the 
proving executors whereby they undertake 
to apply the advance in payment of estate 
duty, etc., and to repay the advance out of 
the first moneys received on account of the 
estate. They also give a charge on the 
balance of the deceased’s account and any 
of his securities that may be in the banker’s 
hands. Strictly speaking such an advance 
should not be of a fluctuating nature. 

Borrowings after probate are permissible 
for administration purposes, i.e. to pay the 
debts of the estate. Unless expressly given 
in the will, there is no power to borrow or 
give security for the purpose of paying 
legacies. Where any borrowing is allowed, 
the executors should charge assets of the 
estate — ^it is their personal liability and 
the bank cannot be a creditor of the 
deceased’s estate. 

The probate of a deceased trader or 


business man should be scrutinised to see 
if there are any directions for continuing 
the business. As a general rule executors 
have no authority in law to carry on the 
business save for realisation, a reasonable 
time being allowed to enable them to sell it 
to the best advantage or as a going concern. 
Executors are personally responsible for all 
debts incurred m so trading, even though 
they make it plain that they are acting as 
executors, and the creditors’ remedy is 
against them personally and not against the 
estate. They are, however, entitled to be 
indemnified out of the assets properly 
employed in carrying on the business. 

Executors may be empowered by the 
will to carry on a business for the benefit of 
the beneficiaries. In such a case an executor 
can employ only such assets as were em- 
ployed in the business at the time of the 
testator’s decease, unless the will specifically 
authorises otherwise. 

Where the business is carried on, any 
creditors of the deceased can demand to be 
paid out of existing assets. If they assent 
to the carrying on of the business, however, 
they will rank after the creditors of the 
executors as regards business assets. 

In Morton v. Marchanton (1930), executors 
were empowered by the will to carry on 
the business and employ private assets of the 
testator therein. The executors paid off tne 
deceased’s overdraft by a transfer to their 
account against a charge on the assets of the 
estate. Within two years the business was 
insolvent and an unpaid creditor of the 
deceased’s estate who had assented to the 
carrying on of the business sought to have 
priority over the bank’s charge. The bank 
contended that their charge took priority 
over the creditors of the deceased. It 
was held that in view of the deceased’s 
creditor having acquiesced in the carrymg 
on of the business, the bank had priority. 
Hence it is the rule when asked to lend 
money to executors for carrying on the 
deceased’s business, to inquire if the credi- 
tors of the deceased have been paid or, 
alternatively, have assented to such carrying 
on. 

(See also Administrator, Personal 
Representatives, Probate.) 

EXECUTOR DE SON TORT. A person 
who intermeddles, without authority, with 
the estate of a deceased person, is called 
an executor de son tort, that is, an executor 
of his own wrong. By the Administration 
of Estates Act, 1925, any person who 
fraudulently obtains any estate of a deceased 
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person shall be charged as executor in his 
own wrong to the extent of the estate 
received, after deducting any debt due to 
him from the deceased and any pa 5 niient 
made by him which might properly be made 
by a personal representative. (Section 28.) 

EXECUTOR’S YEAR. The year immedi- 
ately succeeding the testator’s death, during 
which the executor should, where practicable, 
realise the estate, pay death duties and 
debts, and provide for the legacies. 

EXEMPLIFICATION. An attested or 
certified copy of proceedings in a court of 
record. 

An exemplification of probate is the docu- 
ment issued by the Court in the event of the 
original probate bemg lost. 

EXEMPT PRIVATE COMPANY. By the 

Companies Act, 1948, the privilege of not 
filing, with the annual return to the Registrar, 
the annual accounts of a private company 
is restricted to a special t 5 rpe of such com- 
pany known as an “exempt” private 
company. 

To qualify as such, there must not be 
more than fifty debenture-holders. No body 
corporate must be a director or shareholder 
or debenture-holder of the company, and 
neither the company nor any of its directors 
must be a party or privy to any arrange- 
ment whereby the policy of the company is 
capable of being determined by persons 
other than the directors, members and 
debenture-holders, or trustees for debenture- 
holders. Furthermore, no person other 
than the holder must have any interest m 
any shares or debentures of the company. 

Exceptions are made to this latter re- 
quirement where a banking or finance com- 
pany holds shares or debentures m its name 
as security, and also where shares or deben- 
tures are held by executors of a deceased 
shareholder. Likewise, where shares or 
debentures are held by trustees under cer- 
tam trusts or settlements, such circum- 
stances will not rob a private company of 
its “exempt” character. (See Section 129 
and Seventh Schedule.) 

EXHIBIT. (See Affidavit.) 

EXPANSIVE THEORY. The theory that 
in a monetary crisis the Bank of England 
should expand, and not contract, its issues. 
The Bank Charter Act of 1844 placed restric- 
tions upon the issue of notes, but in the three 
great crises of 1847, 1857, and 1866 that Act 
had to be suspended, and, instead of the 
Bank restricting its issues, it was permitted 
by the Oovemment to increase them beyond 


the amount of its authorised issue ; on each 
occasion the application of the expansive 
theory saved the situation after the restrictive 
theory had proved to be ineffectual. On the 
outbreak of war with Germany in 1914, the 
Treasury was empowered to suspend the Act. 
(See Bank Charter Act.) 

EXPORT CREDITS GUARANTEE DE- 
PARTMENT. This Government Depart- 
ment was set up after the First World War 
to provide British exporters with cover for 
a variety of risks not ordinarily insurable. 
Of recent years, the Department has much 
extended the scope of its activities, so that 
it now offers to indemnify exporters against 
a variety of misfortunes. The most popular 
pohcy relates to short-term transactions in- 
volvmg credits to foreign buyers up to a 
normal maximum of six months. This is 
called the Contracts Policy, and covers an 
exporter against seven different risks from 
the time he makes his export contract to 
the time he receives payment from his buyer. 
Among the risks so covered are — 

[a) insolvency of buyer , 

{b) failure of buyer to pay for dehvered 
goods within twelve months of due date , 

(c) exchange restrictions in the buyer's 
country preventing transfer of sterhng; 
and 

(d) the outbreak of war between the 
seller’s and the buyer’s countries. 

As a rule, cover can be had for up to 90 
per cent of the loss, but it should be noted 
that there is no cover against a loss arising 
from bad faith on the part of the importer. 
A Contracts Pohcy is normally only given 
to cover the whole of an exporter’s overseas 
trade in goods sold for cash or on short 
credit up to twelve months. 

Other short-term policies are the Ship- 
ments Policy, somewhat cheaper than the 
Contracts Pohcy, because it does not cover 
pre-shipment risks , and the E.C.G.D. (E.T.) 
Policy, which is designed to give partial 
cover to goods sold by a United Kingdom 
merchant, but shipped from one overseas 
country to another. 

Guarantees are also given to cover medium 
term transactions up to about five years. 
These are needed where an exporter has 
undertaken to manufacture and ship capital 
goods requiring a considerable period to 
complete. Guarantee agreements for longer 
periods have from time to time been con- 
cluded with foreign Governments. 

Premium charges vary widely according 
to the risks insured, but numerous policies 
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are taken out at rates of less than 1 per cent. 
Any exporter can obtain a quotation free of 
charge, and once his export bills are en- 
dorsed by the Department he can discount 
them with his bank at a fine rate. 

The Department’s headquarters are at 
9 Clement’s Lane, Lombard Street, London, 
E.C.4, and it has branches in several of the 
large provincial towns. 

EXPORT SPECIE POINT. (See Specie 
Points.) 

EXTERNAL LOAN. A public loan raised 
wholly, or partly, abroad, the principal and 
interest being payable abroad as well as in 
the country that issued it. (See Internal 
Loan.) 

EX’TRACT. For stamp duty, see Copy. 


EXTRAORDINARY GENERAL MEET- 
INGS. Meetings which are convened for the 
transaction of special business. The direc- 
tors of a company shall, on the requisition 
of the holders of not less than one-tenth of 
such of the paid up capital of the company 
as carries the right of voting at general 
meetings, forthwith proceed to convene an 
extraordinary general meeting of the com- 
pany. Directors may, whenever they think 
fit, convene an extraordinary general meet- 
ing. (Table A, Clause 49.) For further in- 
formation see Section 132 of the Companies 
Act, 1948, under the heading Meetings — 
Companies. 

EXTRAORDINARY RESOLUTION. (See 
Resolutions.) 
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FACTORS ACT, 1889 (52 & 53 Vict. c. 
45). This Act deals with dispositions of 
goods by factors, or mercantile agents, and 
dispositions by sellers and buyers of goods. 
(See Bill of Lading, Delivery Order, 
Dock Warrant, Warehouse-Keeper’s 
Warrant.) 

The pnncipal part of the Act is as 
follows — 

Definitions 

" 1. For the purposes of this Act — 

"(1) The expression 'mercantile agent' 
shall mean a mercantile agent hav- 
ing in the customary course of his 
business as such agent authority 
either to sell goods, or to consign 
goods for the purpose of sale, or to 
buy goods, or to raise money on the 
secunty of goods ‘ 

" (2) A person shall be deemed to be in 
possession of goods or of the docu- 
ments of title to goods, where the 
goods or documents are in his actual 
custody or axe held by any other 
person subject to his control or for 
him or on his behalf : 

" (3) The expression ‘ goods ' shall include 
wares and merchandise : 

“(4) The expression ‘document of title’ 
shall include any bill of lading, dock 
warrant, warehouse-keeper’s certi- 
ficate, and warrant or order for the 
delivery of goods, and any other 
document used in the ordinary 
course of business as proof of the 
possession or control of goods, or 
authorising or purporting to autho- 
rise, either by indorsement or by 
delivery, the possessor of the docu- 
ment to transfer or receive goods 
thereby represented: 

‘ (5) The expression ‘ pledge ' shall include 
any contract pledging, or giving a 
lien or security on, goods, whether 
in consideration of an original 
advance or of any further or con- 
tinuing advance, or of any pecuni- 
ary liability : 

" (6) The expression ' person ' shall include 
any body of persons, corporate or 
unincorporate. 

Disposition by Mercantile Agents. 

Powers of Mercantile Agent with Respect to 
Disposition of Goods. 

“2. (1) Where a mercantile agent is, 
with the consent of the owner, in 


possession of goods or of the docu- 
ments of title to goods, any sale, 
pledge, or other disposition of the 
goods, made by him when acting in 
the ordinary course of business of 
a mercantile agent, shall, subject to 
the provisions of this Act, be as 
valid as if he were expressly author- 
ised by the owner of the goods to 
make the same ; provided that the 
person taking under the disposition 
acts in good faith, and has not at 
the time of the disposition notice 
that the person making the dis- 
position has not authority to make 
the same. 

" (2) Where a mercantile agent has, with 
the consent of the owner, been in 
possession of goods or of the docu- 
ments of title to goods, any sale, 
pledge, or other disposition, which 
would have been valid if the con- 
sent had continued, shall be valid 
notwithstanding the determination 
of the consent; provided that the 
person taking under the disposition 
has not at the time thereof notice 
that the consent has been deter- 
mined. 

“(3) Where a mercantile agent has ob- 
tained possession of any documents 
of title to goods by reason of his 
being or having been, with the 
consent of the owner, in possession 
of the goods represented thereby, or 
of any other documents of title to 
the goods, his possession of the 
first-mentioned documents shall, 
for the purposes of this Act, be 
deemed to be with the consent qf 
the owner. 

“(4) For the purposes of this Act the 
consent of the owner shall be pre- 
sumed in the absence of evidence to 
the contrary. 

Effect of Pledges of Documents of Title, 

"3. A pledge of the documents of title to 
goods shall be deemed to be a pledge of the 
goods. 

Pledge for Antecedent Debt. 

“4. Where a mercantile agent pledges 
goods as security for a debt or liability due 
from the pledgor to the pledgee before the 
time of the pledge, the pledgee shall acquire 
no further right to the goods than could have 
been enforced by the pledgor at the time of 
the pledge. 
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Rights Acquired by Exchange of Goods or 
Documents. 

"5. The consideration necessary for the 
validity of a sale, pledge, or other disposition, 
of goods, in pursuance of this Act, may be 
either a payment in cash, or the delivery or 
transfer of other goods, or of a document of 
title to goods, or of a negotiable security, or 
any other valuable consideration , but 
where goods are pledged by a mercantile 
agent in consideration of the delivery or 
transfer of other goods, or of a document of 
title to goods, or of a negotiable security, the 
pledgee shall acquire no right or interest m 
the goods so pledged in excess of the value 
of the goods, documents, or security when 
so delivered or transferred in exchange. 

Agreements Through Clerks, etc. 

“ 6. For the purposes of this Act an agree- 
ment made with a mercantile agent through 
a clerk or other person authorised in the 
ordinary course of business to make con- 
tracts of sale or pledge on his behalf shall be 
deemed to be an agreement with the agent. 

Provisions as to Consignors and Consignees 

“7. (1) Where the owner of goods has 
given possession of the goods to 
another person for the purpose of 
consignment or sale, or has shipped 
the goods in the name of another 
person, and the consignee of the 
goods has not had notice that such 
person is not the owner of the goods, 
the consignee shall, in respect of 
advances made to or for the use of 
such person, have the same lien on 
the goods as if such person were the 
owner of the goods, and may 
transfer any such lien to another 
person. 

‘ (2) Nothing in this Section shall limit or 
affect the validity of any sale, 
pledge, or disposition, by a mer- 
cantile agent. 

Dispositions by Sellers and Buyers of 
Goods. 

Disposition by Seller Remaining in Possession. 

"8. Where a person, having sold goods, 
continues, or is in possession of the goods or 
of the documents of title to the goods, the 
delivery or transfer by that person, or by a 
mercantile agent acting for him, of the goods 
or documents of title under any sale, pledge, 
or other disposition thereof, or under any 
agreement for seile, pledge, or other dis- 
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position thereof, to any person receiving the 
same m good faith and without notice of the 
previous sale, shall have the same effect as 
if the person making the delivery or transfer 
were expressly authorised by the owner of 
the goods to make the same. 

Disposition by Buyer Obtaining Possession. 

”9. Where a person, having bought or 
agreed to buy goods, obtains with the 
consent of the seller possession of the goods 
or the documents of title to the goods, the 
delivery or transfer, by that person or by a 
mercantile agent acting for him, of the goods 
or documents of title, under any sale, pledge, 
or other disposition thereof, or under any 
agreement for sale, pledge, or other dis- 
position thereof, to any person receiving the 
same in good faith and without notice of any 
hen or other right of the original seller in 
respect of the goods, shall have the same 
effect as if the person making the delivery 
or transfer were a mercantile agent in posses- 
sion of the goods or documents of title with 
the consent of the owner. 

Effect of Transfer of Documents on Vendor’s 
Lien or Right of Stoppage in transitu . 

" 10. Where a document of title to goods 
has been lawfully transferred to a person as 
a buyer or owner of the goods, and that 
person transfers the document to a person 
who takes the document in good faith and 
for valuable consideration, the last-men- 
tioned transfer shall have the same effect 
for defeating any vendor’s lien or right of 
stoppage in transitu as the transfer of a bill 
of lading has for defeating the right of 
stoppage in transitu. 

Supplemental. 

Mode of Transferring Documents. 

"11. For the purposes of this Act, the 
transfer of a document may be by indorse- 
ment, or, where the document is by custom 
or by its express terms transferable by 
delivery, or makes the goods deliverable to 
the bearer, then by delivery. 

Saving for Rights of True Owner. 

" 12. (1) Nothing in this Act shall autho- 
rise an agent to exceed or depart 
from his authority as between 
himself and his principal, or exempt 
him from any liability, civil or 
criminal, for so doing. 

** (2) Nothing in this Act sh^l prevent the 
owner of goods from recovering the 
goods from an s^ent or his trustee 
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in bankruptcy at any time before 
the sale or pledge thereof, or shall 
prevent the owner of goods pledged 
by an agent from having the right 
to redeem the goods at any time 
before the sale thereof, on satisf 5 ning 
the claim for which the goods were 
pledged, and paying to the agent, if 
by him required, any money in 
respect of which the agent would by 
law be entitled to retain the goods 
or the documents of title thereto, or 
any of them, by way of lien as 
against the owner, or from recover- 
ing from any person with whom the 
goods have been pledged any 
balance of money remaining in his 
hands as the produce of the sale 
of the goods after deducting the 
amount of his lien. 

"(3) Nothing in this Act shall prevent the 
owner of goods sold by an agent 
from recovering from the buyer the 
price agreed to be paid for the same, 
or any part of that price, subject to 
any right of set-off on the part of 
the buyer against the agent. 

Saving for Common Law Powers of Agent. 

"13. The provisions of this Act shall be 
construed in ampliffcation and not in deroga- 
tion of the powers exercisable by an agent 
independently of this Act. 

Commencement. 

" 15. This Act shall commence and come 
into operation on the first day of January 
one thousand eight hundred and ninety. 

Extent of Act. 

** 16 This Act shall not extend to Scot- 
land. 

Short Title. 

" 17. This Act may be cited as the 
Factors Act, 1889." 

It should be noted that Section 25 of the 
Sale of Goods Act, 1893, is practically the 
same as Sections 9 and 10 of the Factors Act. 

FACTORY. In Scotland, Letters of 
Factory empower one person to act for 
another. 

In the Stamp Act, 1891, the reference to 
the stamp duty is — 

Factory, in the nature of a letter or power 

of attorney in Scotland. 

(See Power of Attorney.) 


FALSE PRETENCES. Where a person 
obtains payment of a cheque by falsely 
representing himself to be the payee, he is 
liable to be prosecuted for obtainmg money 
by false pretences. Also if a person obtains 
goods and gives m payment thereof a cheque 
drawn upon a bank where he has no account, 
or gives a cheque which he knows is worth- 
less and will not be honoured, he is like- 
wise liable to prosecution, for whosoever 
shall by any false pretence obtain from any 
other person any chattel, money, or valuable 
security, with intent to defraud, shall be 
guilty of a misdemeanour. 

FALSIFICATION OF ACCOUNTS. The 
Falsification of Accounts Act, 1875, provides 
that if any clerk, ofiBcer, or person employed 
shall wilfully, and with intent to defraud, 
destroy, alter, mutilate or falsify any book, 
wnting, security or account which belongs 
to his employer, or shall wilfully, with intent 
to defraud, make or concur in making any 
false entry in, or omit or alter any material 
particular from any such book, document 
or account, the person so offending shall be 
guilty of a misdemeanour and be hable to 
penal servitude for a term not exceeding 
seven years, or to imprisonment for any term 
not exceeding two years. (See Larceny.) 

FARM STOCK. By the Agricultural Credits 
Act, 1928, a farmer may give a charge to a 
bank on Uie farming stock and agricultural 
assets belonging to him as security for sums 
advanced to him. (See Agricultural 
Credits Act, 1928.) 

FARTHING. (From Feorth, fourth.) The 
fourth part of a penny, a penny at one time 
being actually divided into four parts, called 
feorthlings or fourthings. 

Its standard weight is 43*75 grains troy.. 
The coin is a mixed metal of copper, tin and 
zinc. 

Copper farthings were first issued in 1672. 

FEDERAL RESERVE SYSTEM. (See 
Central Banks.) 

FEE. The sum of money which is to be 
paid for a service rendered. 

The Anglo-Saxon word feoh (which is 
practically our word fee) had the meaning 
of money and cattle. In certain of the early 
stages of society, cattle performed the 
functions of money, hence the use of one 
word to express both cattle and money. 

FEE FARM RENT. The name sometimes 
given to a chief rent {q.v.). The true meaning 
of "fee farm" is a ^rpetual farm or rent; 
such a rent is now a rent charge and the only 
purpose of using an expression which 
formerly denoted something different would 
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seem to be to indicate the perpetual nature 
of the interest granted. (Cheshdre’s Modern 
Real Property.) 

FEE SIMPLE. The utmost interest in 
land a person can hold. Under the feudal 
S 3 rstem grants of land were made as a reward 
for military service and the land was held 
"in fee," i.e. as a reward for services ren- 
dered. Such grants in fee were originally 
for life only but later were extended to 
include the sons of the first grantee and the 
interest was then called a "fee simple." 

A " fee simple " estate in land can only ter- 
minate upon the death of the owner intestate 
and leaving no persons entitled on intestacy, 
in which case it passes to the Crown. 

A conveyance of a freehold to a purchaser 
in fee simple used to contain such words as 
"To hold unto and to the use of the pur- 
chaser in fee simple," or, what has the same 
effect, "to the use of the purchaser his heirs 
and assigns for ever." 

From 1st January, 1926, by the Law of 
Property Act, 1925, the words "heirs" or 
"in fee simple” need not be used in a 
conveyance, as a conveyance of freehold 
land without words of limitation passes the 
fee simple, unless a contrary intention 
appears in the deed. (Section 60.) 

By the same Act the only legal estates 
which are capable of existing are — 

(1) An estate in fee simple absolute in 

possession. (Freehold.) 

(2) A term of years absolute. (Leasehold.) 

When an estate in fee simple is mortgaged 

the mortgagor retains the fee simple and 
the mortgagee takes a term of years absolute. 
Both are "estate owners," as each has a 
legal estate. 

A legal estate may subsist concurrently 
with or subject to any other legal estate in 
the same land. (See Legal Estates, 
Mortgage.) 

FEE TAIL. ("Tail" is from the French 
tailler, to cut.) An estate which is granted 
to a person and the heirs of his body is an 
estate tail or fee tail, usually caJled an 
entailed estate. It is the opposite to a fee 
simple {q.v.). A fee simple was held to his 
heirs, but a fee tail was limited to the heirs 
of his body. On 1st January, 1926, any 
legal estate tail then existmg was converted 
into an equitable estate. (See Estate Tail.) 

FEME-COVERT. A married woman. 
Covert means literally "sheltered,” a wife 
being in former da 3 rs sheltered by her 
husl^nd from certain legal liabilities from 
which she would not have been exempt if 
unmarried. 


FEME-SOLE. An unmarried woman. 

FEOFFMENT. (Pronounced fef'-ment.) 
An ancient method of conveyance of pro- 
perty Feoffment was accompanied by 
actually handing over the possession of the 
land, as by the delivery of a piece of turf, 
or by the grantor vacating the land and the 
grantee taking possession. This delivery of 
possession was called "livery of seism." 
The person delivering it was called the 
feoffor and the person receiving it the 
feoffee. (See Lease and Release.) 

FEU CONTRACT. In Scotland, a con- 
tract between a superior and his vassal 
respecting the giving of land in feu; feu 
being a tenure where the vassal holds lands 
from the superior and, instead of performing 
military service, makes an annual return in 
gram or money. 

In the Stamp Act, 1891, the reference to 
the stamp duty is — 

Feu Contract in Scotland. See Convey- 
ance ON Sale. 

FI. FA. A contraction oi fieri facias {q.v.). 

FICTITIOUS PAYEE. Where the payee 
IS a fictitious or non-existing person, a bill 
or cheque may be treated as payable to 
bearer. (Section 7 (3), Bills of Exchange 
Act, 1882.) In Bank of England v. Vaghano, 
[1891] A.C. 107, the meaning of a fictitious 
person was enlarged to include a real person 
who never had nor was intended to have 
any right to the bills. Lord Herschell said m 
the course of his judgment : "I have arrived 
at the conclusion that whenever the name in- 
serted as that of the payee is so inserted by 
way of pretence merely, without any inten- 
tion that payment shall only be made in con- 
formity therewith, the payee is a fictitious 
person within the meaning of the statute, 
whether the name be that of an existing 
person or of one who has no existence." 

An instrument payable to "wages" or 
"cash," or some similar word is payable to 
an impersonal payee and does not come 
within the above section. An impersonal 
payee is not the same as a fictitious person. 
(See Impersonal Payee.) 

FIDELITY GUARANTEE. A guarantee 
by a person or a society to make good, up 
to a specified amount, any loss caused by the 
default of the individual guaranteed. 

The Bankers’ Guarantee Trust for the 
mutual guarantee of bank offiaals employed 
in the United Kingdom was absorbed by an 
insurance company in 1919. 

Large banlm usually have their own 
guarantee fund for the purpo^ of securing 
the bank against losses arising through 
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fraud or dishonesty on the part of any of 
the persons employed- The ofi&cers of the 
bank subscribe to the fund according to the 
amount for which they are guaranteed. 

Where an employee is guaranteed by a 
society the policy usually provides that the 
defaulter must, if possible, be prosecuted 
before the society will pay the amount of 
the guarantee. 

FIDUCIARY CAPACITY. (Latin, fiducia, 
confidence.) A person who holds anything 
m trust for another is said to hold it in a 
fiduciary capacity. 

When a banker has notice that certain 
moneys deposited with him are of a fiduciary 
nature, he must not, knowingly, be a party 
to any wrongful use of such moneys, other- 
wise he will be responsible to the person 
entitled to the moneys A banker cannot 
be held liable when he is unaware that they 
are trust moneys. (See Trustee.) 

FIDUCIARY ISSUE. That part of the 
note issue of the Bank of England which is 
authorised to be made against securities as 
opposed to a metallic backing. 

The fiduciary issue was instituted by the 
Bank Charter Act, 1844 {q.v ), and its amount 
was fixed at 14,000,000. The securities 
which backed it comprised the Government 
debt to the Bank of ;^1 1,015, 100, the balance, 
;^2,984,900, being convertible secunties. 

The Bank of England was authorised to 
increase the fiduciary issue by taking up 
two-thirds of the issues of other note-issuing 
banks, as their issues lapsed in accordance 
with the Act on account of amalgamations 
and absorptions. By 1923, the fiduciary 
issue had thus grown to ;^19,750,000, by 
which time no other banks of issue remained 
in England and Wales. 

In 1928 the Currency and Bank Notes 
Act transferred the currency note issue of 
the Treasury to the Bank of England, and 
consequently the latter’s fiduciary issue was 
raised to ;^260,000,000 — ^a figure which ap- 
proximated to the combined maximum 
fiduciary issue of the Bank of England and 
the Treasury for 1927. Provision was made 
in the Act for the Treasury to sanction a 
reduction in the fiduciary issue. By Section 8, 
on application by the Bank of England, the 
Treasury could permit an increase for an 
initial period of six months, renewable from 
time to time, provided that any increase 
beyond two years required parliamentary 
sanction. Moreover, the Treasury minute 
authorising any increase had to be laid 
before both Houses of Parliament. Finally, 
the Act provided that the fiduciary issue 


must be backed by securities which could 
include ;^5,500,000 of silver. On the out- 
break of war in 1939, the Currency (Defence) 
Act {q.v.) increased the fiduciary issue to 
;^580,000,000, as a result of the transfer of 
^280,000, 000 of gold backing to the Exchange 
Equalisation Account. 

In August, 1941, Defence (Finance) Regu- 
lation 7 A.A extended the maximum period 
of increase without parliamentary sanction 
from two to four years , and in August, 1943, 
an amendment to this Regulation further 
increased the period to six years. Finally, 
to avoid further legislation, m September, 
1945 (i.e. SIX years from September, 1939), 
a further Defence (Finance) Regulation was 
made (S.R & O, 1945/1001), enlarging the 
period of excess over the statutory figure of 
^260,000,000, without parliamentary sanc- 
tion, to the life of the Emergency Powers 
(Defence) Act, 1945. 

Below are the movements of the fiduciary 
issue since the passing of the Currency and 
Bank Notes Act, 1928. 


Million 

22nd Nov ,1928 . . . 260 

6th Jan , 1939, increased to . 400 

1st Mar., 1939, reduced to 300 

6th Sept , 1939, increased to . 580 

12th June, 1940, „ . 630 

2nd Dec., 1941, „ 780 

29th July, 1942, „ 880 

8th Dec., 1943, „ . 1,100 

2nd Aug., 1944, „ . 1,200 

4th July, 1945, „ . 1,350 

10th Dec., 1946, „ . 1,450 

4th Feb., 1948, reduced to . 1,350 

25th Sept., 1949, „ . . 1,300 

12th Dec., 1950, increased to . 1,375 

31st July, 1951, „ . 1,425 

16th Jan., 1952, reduced to . 1,400 

25th June, 1952, increased to . 1,500 

24th Dec., 1952, „ . 1,575 

14th Jan., 1953, reduced to 1,500 

3rd June, 1953, increased to . 1,600 

26th Aug., 1953, reduced to . 1,575 

16th Dec., 1953, increased to . 1,675 

6th Jan., 1954, reduced to 1,625 

13th Jan., 1954, „ . 1,600 

27th Jan., 1954, „ . 1,575 

17th Mar., 1954, increased to 1,625 

2nd June, 1954, „ . 1,675 

14th July, 1954, „ . . 1,725 

28th July, 1954, „ 1,750 

18th Aug., 1954, reduced to 1,700 

1st Sept., 1954, „ . . 1,675 


FIERI FACIAS. A writ of fieri facias, 
often abbreviated as fi. fa., takes its name 
from the words appearing m the document 
”qttod fieri facias de bonis," etc. The writ 
is issued on behalf of a creditor who has 
obtained judgment for a debt, ordering the 
sherifi to levy the amount on the goods of 
the debtor. Bank-notes, money, cheques, 
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and bills are included amongst the things 
which the sheriff may seize. 

FILING PETITION. (See Receiving 
Order.) 

FINANCE ACT. A Finance Act is passed 
annually by Parliament to give statutory 
effect to the proposals of the Government 
as to taxation, duties, etc 

FINANCE CORPORATION FOR INDUS- 
TRY. A private finance company sponsored 
by the Government under the aegis of the 
Bank of England in 1945 for long-term 
advances of magnitude to business concerns 
It has a capital of ;^25, 000,000 and borrowing 
powers of four times that amount The 
share capital was provided by insurance 
companies, investment trusts, and the Bank 
of England. At the end of its first year it 
had lent but ;^250,000, with further com- 
mitments of ;^1,250,000. This slow start was 
due to uncertainties as to the nationalisation 
programme and the inevitable delays in 
long-term planning. 

A similar corporation for smaller concerns 
was formed at the same time in the shape 
of the Industrial and Commercial Finance 
Corporation {q.v.). 

FINE PAPER. Bills which are drawn 
upon banks or fixst-class firms. 

FINENESS OF COINS. The “fineness” is 
the amount of fine or pure metal in a coin. 
The standard fineness of gold and silver coins 
is specified m the first schedule to the Coinage 
Act, 1870, as amended by the Acts of 1891 
and 1920. (See Coinage.) 

FIRE INSURANCE. Fire insurance is a 
contract of indemnity under which an insur- 
ance company agrees, in consideration of 
the premium paid, to make good any loss or 
damage by fire during a specified time. 
The insured person must have a pecuniary 
interest m the subject matter of the con- 
tract. The legal instrument by which the 
contract is made and reduced to form is 
called the pohcy. 

In order to prevent a security over 
buildings disappeanng in smoke a banker 
should be careful to see that the property is 
insured, and that the premiums are duly paid. 
The premiums should be paid before the ex- 
piration of the days of grace, that is, usually 
fifteen days from the date when the amount 
is due to be paid and the receipts should be 
exhibited, or handed over, to the banker. 

Where property is chaxged as security the 
fire insurance policy is lodged with the bank, 
sometimes it is in the joint names of the 
borrower and the bank as mortgagee ; some- 
times the bank’s mterest is indorsed by the 


company on the policy, and sometimes 
notice is given to the company of the bank’s 
interest, and the company’s acknowledg- 
ment is filed with the policy. 

Where the bank’s interest is notified to 
the company in any of the foregoing ways, 
the company will honour its pohcy as far 
as the bank is concerned notwithstanding 
that the mortgagor has committed arson. 

In a banker’s mortgage of property the 
mortgagor should covenant — 

To insure the buildings against loss by fire 
for their full value in such office as the 
banker may approve ; 

To pay all premiums when due ; 

To produce, on demand, the policy and 
premium receipts. 

To apply all moneys received under the 
policy in making good the damage, or in 
reducing the debt to the banker. 

A provision should also be made that, if 
the mortgagor fails to keep the premises 
insured, the banker may insure them — the 
mortgagor paying all the premiums. 

An authority in writing may be given to 
the banker to pay the premiums as they 
become due and to debit the amounts to the 
customer’s account. 

An insurer cannot recover more than the 
actual loss sustained from a fire, within the 
amount of the policy. If the same property 
IS insured in several offices, each company 
will only pay its proportion of any loss. 

Where a borrower effects additional in- 
surance unknown to the mortgagee, he is not 
bound to pay over moneys received under 
the second policy to the latter, notwith- 
standing that the amount receivable by the 
mortgagee under the first policy is diminished 
by reason of the existence of the second 
policy [Halifax Building Society Another 
v. Keighley &• Another, [1931] 2 K.B. 248.) 
Hence it is desirable for a mortgagor to bind 
himself to hold any moneys received under 
a policy negotiated behind the mortgagee’s 
back in trust for the latter. 

As soon as a person has signed a contract 
to purchase a house he becomes liable for 
the insurance, and he will be obliged to 
complete the purchase, even if the house is 
destroyed by fire before the date fixed for 
completing the purchase. A purchaser 
should therefore insure the house as soon as 
he has signed the contract. If the vendor 
had the house insured that would not 
(unless the pohcy had been transferred to 
the purchaser with the consent of the 
company) benefit the purchaser. A contract 
of insurance indemnifies the insured against 
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loss, and as the insured had sold the house 
he would not suffer any loss by the fire. 
The loss would fall upon the purchaser. 

By the Law of Property Act, 1925, 
Section 47 — 

“ (1) Where after the date of any contract 
for sale or exchange of property, 
money becomes payable under any 
policy of insurance maintained by 
the vendor in respect of any damage 
to or destruction of property in- 
cluded in the contract, the money 
shall, on completion of the contract, 
be held or receivable by the vendor 
on behalf of the purchaser and paid 
by the vendor to the purchaser on 
completion of the sale or exchange, 
or so soon thereafter as the same 
shall be received by the vendor.*’ 

This Section applies only to contracts 
made after 1st January, 1926, and is subject 
to — 

{a) any stipulation to the contrary in the 
contract, 

(6) any requisite consents of the insurers, 

(c) the payment by the purchaser of the 
proportionate part of the premium 
from the date of the contract, 
(s.s. 2.) 

If the "consents of the insurers’* are not 
obtained, it would appear that the position 
of a purchaser will continue as in the para- 
graph above. 

If a fire policy includes an average clause, 
the insurance company is liable to pay only 
such projiortion of the loss by fire as the 
amount insured bore to the full value of the 
property. It is not the usual custom, how- 
ever, in an English policy to insert such a 
clause where the property insured is an 
ordinary dwelling-house. A perusal of the 
pohcy will show whether, or not, an average 
clause is included. 

A " Cover’’ note is a note issued by an 
insurance company, when the first premium 
has been paid, declaring, in the case of a 
proposal for insurance against fire, that the 
proposer is covered in the meantime until 
the policy is issued. 

"Consequential Loss Insurance’’ is an 
insurance against additional losses which 
may occur in consequence of a fire such as 
the cost of obtaining temporary premises, 
loss through the dislocation of business, etc. 

The stamp duty on a policy is sixpence 
(increased from Id. to 6d. by the Finance 
Act, 1920). (See Policy of Insurance, 
Average Clause.) 

FIRM. Persons who have entered into 


partnership with one another are, collec- 
tively, called a firm, and the name under 
which their business is carried on is called the 
firm-name. 

Firms which carry on business under a 
name which does not consist of the true 
surnames of the partners must be registered 
under the Registration of Business Names 
Act, 1916. (See Registration of Business 
Names.) 

In Scotland a firm is a legal person 
distinct from the partners. 

A firm must not consist of more than 
twenty partners, and in the case of a banking 
firm of more than ten partners. (See Part- 
nerships ) 

FIRST AND IN NEED WITH. By Section 
15 of the Bills of Exchange Act, 1882, the 
drawer of a bill and any indorser may insert 
therein the name of a person to whom the 
holder may resort in case of need, that is, to 
say, in case the bill is dishonoured by non- 
acceptance or non-payment. Accordingly, 
where a foreign bill is drawn in a set, say in 
two parts, one part may be sent at once to the 
drawee for acceptance, and the other part 
may be negotiated and bear a reference upon 
the face of it that the accepted part is in 
the possession of certam agents, as "First 
and in need with the British Bank, Ltd., 
London.’’ If the bill is dishonoured, the 
agents named will, after it has been pro- 
tested for non-payment, pay the bill for the 
honour of their principal. 

FIRST-CLASS PAPER. Treasury Bills 
and bills which bear the names of banks 
and financial houses of the very highest 
standing. 

FIRST MORTGAGE. A charge upon pro- 
perty which takes priority to any other 
charges. (See Legal Mortgage, Mortgage.) 

FIRST OF EXCHANGE. (See Bill in a 
3£T ^ 

FIVE-POUND PIECE. It was first coined 
for circulation in 1887, though it was pro- 
vided for in the first schedule to the Coinage 
Act, 1870, now obsolete. (See Coinage.) 

FIXED ASSETS. Assets (such as land, 
buildings, plant, machinery), which are not 
turned into cash, but are used indirectly 
for the purpose of providing the income of a 
business. Assets which are fixed assets in 
connection with one business, may in another 
business be floating assets, e.g. the plant 
and machinery which are used by a company 
to produce certain goods are fixed assets, but 
where the machines themselves are made in 
order to be sold they are circulating or 
floating assets. (See Balance Sheet.) 
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FIXED CAPITAL. Capital which is sunk 
in the purchase of land, or in buildings, the 
construction of railways, cutting of canals, 
etc., and which produces its effect by being 
kept, and not parted with, as in the case 
of circulating capital. "Capital,” says 
John Stuart Mill, "which exists in any of 
these durable shapes and the return to which 
is spread over a period of corresponding 
duration, is called Fixed Capital.” Some 
kinds of fixed capital require to be occa- 
sionally or periodically repaired or renewed, 
but these improvements "by the very fact 
of their deserving that title, produce an 
mcrease of return, which, after defraying ail 
expenditure necessary for keeping them up, 
still leaves a surplus. This surplus forms the 
return to the capital sunk in the first in- 
stance, and that return does not, as in the 
case of machinery, terminate by the wearing 
out of the machine, but continues for ever.” 
Lord Justice Buckley defined fixed capital 
as "property acquired and intended for 
retention and employment with a view to 
profit, as distinguished from circulating 
capital, meaning property acquired or pro- 
duced with a view to re-sale or sale at a 
profit.” (See Balance Sheet, Capital.) 

FIXED CHARGE. Debentures and de- 
benture stock may be secured on the pro- 
perty of the company by a "fixed” charge, 
or by a "floating” charge. In a fixed 
charge the property is, sometimes, by a trust 
deed, vested in trustees for the debenture 
holders or debenture stockholders, so that 
no other person may obtain a prior charge. 
The company cannot deal in any way with 
the property covered by a fixed charge 
without the consent of ^e chargees. (See 
Debenture, Floating Charge.) 

FIXED DEPOSIT. A deposite of a definite 
sum for a fixed period at a fixed rate. Long- 
term fixed deposits bear a higher rate of 
interest than deposits at call or short notice. 
Where lodged for periods of twelve months 
or more, the banker must deduct income 
tax from the mterest payable. Fixed 
deposits are principally taken by the 
Colonial and Indian banks. 

FIXED TRUSTS. A Unit trust whose 
trust deed provides for a fixed portfolio of 
investments for the lifetime of the trust, 
save m exceptional circumstances such as 
a decreased dividend, cessation of quota- 
tions, etc., when elimination is permitted. 
In April, 1937, of seventy-two unit trusts in 
existence, fifty-one were of the fixed type. 
(See Unit Trusts.) 

FIXTURES. As a general rule whatever 


is afi&xed to a freehold by a lessee or tenant 
becomes part of the freehold and cannot be 
removed without the permission of the 
landlord , but in the case of a lessee who has 
fixed plant or machinery for the purposes of 
his business there is an exception, as he is 
entitled, as against the landlord, to remove 
the same during his tenancy, provided that 
it IS not contrary to the terms in his contract 
of tenancy and that trade fixtures can 
be removed without causing material injury 
to the building. 

A mortgagor, however, cannot remove 
fixtures from a property as against a mort- 
gagee, even though they are of such a nature 
as to be removable as between landlord and 
tenant. 

A deposit of title deeds, as well as a legal 
mortgage, carries with it the nght of the 
mortgagee to any fixtures there may be on 
the property. 

The Bills of Sale Act, 1878, provides that 
the expression "personal chattels” shall 
mean goods, furniture, and other articles 
capable of complete transfer by delivery, 
and (when separately assigned or charged) 
fixtures and growmg crops, but shall not 
include chattel interests m real estate, nor 
fixtures (except trade machinery as herein- 
after defined), when assigned together with 
a freehold or leasehold interest in any land 
or building to which they are afiSxed. 
(Section 4.) By Section 5 "From and 
after the commencement of this Act trade 
machinery shall, for the purposes of this Act, 
be deemed to be personal chattels, and any 
mode of disposition of trade machinery by 
the owner thereof which would be a bill of 
sale as to any other personal chattels shall 
be deemed to be a bill of sale within the 
meaning of this Act. 

"For the purposes of this Act — 

‘Trade machinery’ means the machinery 
used in or attached to any factory or 
workshop ; 

" (1) Exclusive of the fixed motive powers 
such as the water-wheels and steam 
engines, and the steam boilers, 
donkey-engmes, and other fixed 
appurtenances of the said motive- 
powers , and, 

"(2) Exclusive of the fixed power 
machinery, such as the shafts, 
wheels, drums, and their fixed 
appurtenances, which transmit the 
action of the motive-powers to the 
other machmery, fixed and loose; 
and, 

"(3) Exclusive of the pipes for steam, 
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gas, and water in the factory or 
workshop. 

“The machinery or effects ex- 
cluded by this section from the 
definition of trade machinery shall 
not be deemed to be personal 
chattels within the meaning of this 
Act.” 

A deed, therefore, by which fixtures (other 
than trade fixtures) are separately assigned 
must be registered as a bill of sale, as must 
also a deed which assigns fixed trade 
machinery, whether assigned separately or 
not. If, however, the trade machinery is 
assigned, not as chattels, but as part of the 
freehold to which it is affixed, the deed 
does not require registration under the Bills 
of Sale Act. 

In Batcheldor v. Yates (1888). 57 L.J, Ch. 
697, there was a mortgage of freehold pro- 
perty on which there happened to be some 
trade machmery — Cotton, L.J , in his judg- 
ment said: “The instrument is a convey- 
ance of land, and although that does give a 
right to all fixtures on the land, including 
this trade machinery, yet it does so, not as 
an assurance of that trade machinery, or 
of those things which the Act says are to be 
considered as personal chattels, but merely 
as conveying and assigning all the land, 
and everthmg so fixed to the freehold as to 
be passed by a conveyance of the land. It 
does not enable the mortgagee, within the 
meaning of Section 3, to seize or take pos- 
session of these personal chattels. It enables 
him to take possession of the land, and he 
thereby has possession of the trade machin- 
ery as part of the land, but in no other way. 

“In this mortgage there is no right at all 
on the part of the mortgagee to sever these 
fixtures from the land He could only do so 
if empowered by the terms of the power of 
sale so to do. The mortgage is a mere 
ordinary mortgage, referring, it is true, to 
the land, the workshop, and the yard, but 
not in any way dealing either with the house, 
or with the workshop, or the machmery 
as anythmg to be separated from, or severed, 
or capable of being severed, from the free- 
hold to which it is affixed, ... In my 
opinion it would be wrong to say that such 
a mortgage as this was a bill of sale of the 
trade machinery, even although the Act 
does declare that trade machinery is to be 
considered for the purpose of the Act 
personal chattels.” 

The above quoted case of Batcheldor v. 
Yates does not apply when there is an 
express assignment of chattels, as chattels. 


and not as incident to the land. Where 
land was conveyed by a mortgage together 
with fixed and movable plant, machmery, 
fixtures, etc , the deed has been held to be 
a bill of sale as regards the trade machmery 
and to require registration as such. {Small 
V. National Provincial Bank of England, 
[1894] 1 Ch. 686 ) 

The question as to whether certain things 
are or are not trade fixtures has frequently 
been the cause of litigation. 

FLEXIBLE TRUSTS. Unit trusts whose 
trust deeds permit of changes being made 
in the portfolio of underlying securities at 
the instance of the management company 
and usually with the approval of the trustee 
company. In most cases the selection of a 
new security must be made from a pre- 
determined panel of selected investments. 
In April, 1937, of seventy -two unit trusts, 
twenty-one were of the flexible variety. 
(See Unit Trusts.) 

FLOATERS. A term used to signify the 
first-class bearer securities, e.g Exchequer 
Bonds, Treasury Bills, and Bonds, etc., 
which bill brokers deposit with banks against 
money lent to them at call. When the 
money is called in by one bank the broker 
must borrow from another, and thus his 
secunties move or “float” about from one 
bank to another. 

An important judgment was given (June, 
1912), in Lloyds Bank, Ltd., and Union of 
London and Smith's Bank, Ltd. v, Swiss 
Bankverein (1912), 107, LT. 309, where the 
plamtiffs contended for a custom whereby 
“floaters,” when released from pledge with 
the bank on presentation of a cheque, 
remained the property of the bank until 
the cheque was met. 

Hamilton, J., in the course of his judg- 
ment said : “On 15th September, 1911, there 
fell due for payment by E Hellings & Co. to 
the plaintiff banks, two large loans of short 
money against security, and on the morning 
of that day Hellings gave to the two banks 
cheques for the amount due, which were 
subsequently dishonoured, and received 
respectively from the two banks the securi- 
ties which had been deposited to secure the 
loans when they were first made. Later in 
the same day the defendant bank received 
from Hellings on two separate occasions, but 
on each occasion, as a fact, with the assent of 
the senior partner in the firm and another, 
certain of these secunties which they had 
received in the morning from the plaintiffs. 
The whole of the instruments in question in 
this action are negotiable instruments, and 
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most of them are bearer bonds.” The 
plaintiffs claimed to have been hona fide 
holders for value whose effective retention 
of the securities was never determined, and 
the defendants disputed that the plaintiffs 
were any longer entitled to the securities, 
and alleged that in any case they themselves 
were also bona fide holders of the securities 
for value and without notice. "The plain- 
tiffs say: There is a practice of bankers 
which either has the efficacy of custom or to 
which the law must attach the significance 
of a trust, under which Hellings, still being 
in possession of those securities, and his 
cheques not yet having been met, held them 
as custodian for us, intended, no doubt, with 
an authority to negotiate them for value, 
but he had not exercised that authority.” 
Hamilton, J., came to the conclusion that 
it is not the natural or the necessary con- 
struction to put upon the transaction “that 
these bonds axe impressed with a trust, and 
that there is a right to follow the proceeds 
of the trust instrument. That being so, I 
think it follows, that as soon as the plaintiffs 
parted with their securities, they ceased to 
be able to make any claim to them in this 
action, and that their claim must fail.” 

The above decision was affirmed by the 
Court of Appeal (1913), 108 L.T. 143. 
Farwell, L.J., said: “The appellants en- 
tirely fail to prove the existence of any trust 
at all.” “The evidence shows that this 
was an ordinary business transaction on 
credit, the bankers gave up their securities 
and took the broker’s cheque, and the nsk 
was theirs on the broker’s cheque.” "The 
very idea of impressing negotiable instru- 
ments with a vendor’s lien or imphed trust 
is utterly repugnant to their nature.” 

FLOATING ASSETS. Assets such as cash, 
stock, bills of exchange, which are con- 
tinually changing as opposed to fixed assets 
such as premises, plant and machinery, etc. 

FLOATING CAPITAL. (See Capital.) 

FLOATING CHARGE. A floating charge 
has been defined by Lord Macnaghten as 
"an equitable charge on the assets for the 
time being of a going concern. It attaches 
to the subject charged in the varying con- 
dition in which it happens to be from time 
to time. It is of the essence of such a charge 
that it remains dormant until the under- 
taking charged ceases to be a going concern, 
or until the person in whose favour the 
charge is created intervenes.” 

Debentures or debenture stock, in addi- 
tion to being secured by a "fixed” charge 
upon the company’s property, may also be 


secured by a "floating” charge, that is a 
charge upon the stock, book debts, etc., of 
the company, which permits the company 
to make use of those assets in any way in 
connection with its ordinary business. A 
charge of that description "floats” until 
such time as default is made in payment of 
interest, or the company goes into hq nida- 
tion, or breaks some other condition of the 
debenture. When such an event occurs, the 
charge becomes "fixed,” and the assets at 
that date become a fixed secunty for the 
debentures and may be realised for the 
benefit of the debenture holders. (See 
Debenture.) 

If the debentures create a "floating” 
charge upon the land of the company, as 
well as upon the stock, book debts, and 
uncalled capital, the company is not pre- 
cluded by that floating charge from selling 
or mortgaging the land. Some "floating” 
charges, however, contain a clause to the 
effect that the company will not mortgage 
the property so as to create an equal or prior 
charge, but even in that case if anyone 
grants the company a loan against the title 
deeds, without any notice of the condition, he 
may obtain priority "under the doctrine 
that where the mortgagor has ostensible 
authority to deal with the property all 
dealings with a hona fide mortgagee are 
valid.” (Jordan’s Handbook on Joint Stock 
Companies.) 

Likewise a lender, aware of the floating 
charge but unaware of such a clause therein, 
will get priority. Hence, when registering a 
floating charge, it is expedient to include in 
the details of registration any such clause, 
as this will be notice to subsequent lenders. 

In National Provincial Bank of England 
V. United Electric Theatres, Ltd., [1916] 1 Ch. 
132, Astbury, J., quoted with approval the 
words of Romer, L.J., in a case in the Court 
of Appeal, in which he stated that "a mort- 
gage or charge by a company which con- 
tained the three followmg characteristics is 
a floating charge: (1) If it is a charge on a 
class of assets of a company present and 
future ; (2) if that class is one which, in the 
ordinary course of the business of the com- 
pany, would be changing from time to time ; 
and (3) if you find that by the charge it is 
contemplated that, until some future step is 
taken by or on behalf of those interested in 
the charge, the company may carry on its 
busmess in the ordinary way as far as concerns 
the particular class of assets I am dealing 
with.” The words of Lord Macnaghten in 
the House of Lords were also quoted with 
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approval: "A specific charge is one that 
without more fastens on ascertained and 
definite property, or property capable of 
being ascertained and defined; a floating 
charge, on the other hand, is ambulatory 
and shifting in its nature, hovering over and, 
so to speak, floating with the property which 
it is intended to affect until some event 
occurs or some act is done which causes it 
to settle and fasten on the subject of the 
charge within its reach and grasp.” 

Particulars of every floating charge on the 
undertaking and property of a company 
must be delivered to the registrar of com- 
panies for registration. (See Registration 
OF Mortgages ) By the Compames Act, 
1948, all floating charges on the undertak- 
ing or any property of the company must 
be entered in the company’s register of 
mortgages. (Section 104.) 

Where a company goes into hquidation 
within twelve months of the creation of a 
floating charge, such charge will be invalid 
except in respect of cash paid to the company 
subsequent to the creation of and in con- 
sideration of the charge, unless it can be 
shown that the company was solvent imme- 
diately after the creation of the charge. 
(Companies Act, 1948, Section 322.) 

But if, by the application of the Rule 
in Clayton’s case, it can be shown that the 
balance due at the time of hquidation is 
money lent subsequent to the creation of 
the charge (i.e. where subsequent credits 
paid in equal or exceed the debt at the time 
the charge was given), the charge will not 
be invahd. {In re Thomas Mortimer, Ltd. 
(1925).) 

FLOATING DEBT. That part of the 
internal national debt made up of short 
term loans, national savings certificates, 
treasury bills, ways and means advances 
from government departments and the Bank 
of England, and Treasury Deposit Receipts. 
(See Unfunded Debt.) 

FLOATING MONEY. Temporary surplus 
funds in the hands of bankers, for which 
no profitable employment can be found 
owing to the money market being already 
fully supplied. This floating money finds 
its way to the bankers' accounts at the Bank 
of England, and goes to increase the item 
“Other Deposits” in the Bank Return, until 
a suitable outlet offers A glutted condition 
of this kind arises on the periodical payment 
of l^ge Government and other dividends and 
during times when there is little demand for 
money. A low market rate is the natural 
result. 


FLOATING POLICY. (See Marine In- 
surance Policy.) 

FLORIN. A two-shilling piece. (From 
Latin flos, florts, a flower Italian fiorino, a 
florin, so called because there was the figure 
of a Illy upon it It is also stated that the 
coin IS named from the city of Florence 
where florins were first coined.) It was 
introduced into the coinage in 1849. 

The standard weight of a florin is 174 ‘54545 
grains troy and its standard fineness thirty- 
seven-fortieths fine silver, three fortieths 
alloy, altered by the Coinage Act, 1920, to 
one-half fine silver, one-half alloy. Now 
issued as a cupro-mckel coin. (See Coinage.) 

I FOR CASH. A transaction on the Stock 
Exchange which is “for cash” or “for 
money” means that the security which has 
been sold must, as soon as delivered, be paid 
for in cash (See For the Account.) 

FOR THE ACCOUNT. A transaction on 
the Stock Exchange may be “for the ac- 
count,” that is, for settlement on the next 
“account day” or “settling day.” (See 
For Cash.) 

FORECLOSURE. Where a mortgagor 
has failed, after due notice, to make repay- 
ment of the mortgage debt, the mortgagee 
has the right to apply to the Court for an 
order for foreclosure. 

After 1925 a mortgage is created by 
vesting the land in the mortgagee for a term 
of years absolute, the mortgagor retaining, 
in the case of freeholds, the legal fee simple 
(not merely an equity of redemption as 
formerly). The mortgage is made subject 
to a provision for cesser on redemption. 
When the money is repaid the mortgage 
becomes a satisfied term and ceases. 

When a mortgagee of freeholds obtains an . 
order for foreclosure absolute, the order 
operates to vest the fee simple in him 
(subject to any prior legal mortgage) and 
the mortgage term is thereby merged in the 
fee simple, and any subsequent mortgage is 
extinguished (Section 88, Law of Property 
Act, 1925.) In a case of leaseholds the order 
vests the leasehold interest in the mortgagee. 
(Section 89.) 

Neither a legal mortgagee nor an equitable 
mortgagee can foreclose without sanction of 
the Court. A legal mortgagee can, however, 
sell the property or put in a receiver under 
the power contained in his mortgage deed, 
but see Section 110 under Mortgage. 

The expression “redeem up, foreclose 
down” applies when a mortgagee makes 
application to the Court for foreclosure, as 
he forecloses any subsequent mortgagees, as 


284 



FOR] 


DICTIONARY OF BANKING 


[FOR 


well as the mortgagor, and redeems any prior 
mortgagee. 

Application for foreclosure must be made 
withm twelve years from the last payment 
of interest by the mortgagor or written 
acknowledgment of the debt. 

Where a mortgagee remains in possession 
of the property and receives the rents for 
twelve years after default is made under the 
mortgage, and does not during that time 
acknowledge in writing the title of the 
mortgagor or his right to redeem, foreclosure 
takes place by the lapse of time and the 
mortgagor’s right to redeem is extinguished 
at the end of the twelve years. 

Where a mortgagee forecloses and thus 
becomes absolute owner of the property, he 
has no further claim upon the mortgagor. 
But if a mortgagee sells the property, instead 
of foreclosing, he may claim upon the mort- 
gagor if the proceeds of the sale are not 
sufficient to repay the mortgage debt, and 
the mortgage — as is usual — contains a per- 
sonal covenant on the mortgagor’s part to 
repay the mortgage debt. (See Mortgage ) 

FOREIGN BANK NOTES. These are often 
subject to various forms of exchange restric- 
tions A banker’s buying rate for 

foreign bank notes will be more unfavour- 
able to the seller than his cheque buying 
rate, since he must allow for postage and 
insurance in transit to the country of origin. 

FOREIGN BILL. The Bills of Exchange 
Act, 1882 (Section 4), defines an inland bill 
as a bill which is or on the face of it pu^orts 
to be (a) both drawn and payable within the 
British Islands, or (b) drawn within the 
British Islands upon some person resident 
therein. Any other bill is a foreign bill. 
The British Islands mean any part of the 
United Kingdom of Great Britain and Ire- 
land, the islands of Man, Guernsey, Jersey, 
Alderney and Sark, and the islands adjacent 
to any of them bemg part of the dominions 
of His Majesty, and a bill drawn in any of 
those places is an mland bill, but for the 
purposes of stamp duty a bill or note pur- 
porting to be drawn out of the United 
Kingdom (the Isle of Man and the Channel 
Islands are out of the United Kingdom) is 
deemed, by the Stamp Act, 1891, Section 36, 
to be a foreign bill. 

Since the formation of the Irish Free State 
the above definition of "British Islands" 
has been modified by Section 2 of Statutory 
Rules and Orders, 1923, No. 405, as follows: 
"Subject to the provisions of this Order 
a.nH of any subs^uent Order in Council 
made under Section 6 of the Irish Free State 


(Consequential Provisions) Act, 1922, refer- 
ence m any enactment passed before the 
establishment of the Irish Free State to 
'the Umted Kingdom,’ or ‘Great Britain 
and Ireland,’ or the ‘British Islands’ or 
‘Ireland’ shall, in the apphcation of the 
enactment to any part of Great Britain and 
Ireland other than the Irish Free State, be 
construed as exclusive of the Irish Free 
State.” A bill, therefore, that is drawn in 
the Irish Free State (now known as "Eire”) 
and payable m England is a foreign biU 
withm the meaning of the Bills of Exchange 
Act. As to the stamp duty on a bill drawn in 
Eire and negotiated in England, or vice versa, 
"an instrument chargeable with stamp duty 
in both countries and stamped in either 
country will, to the extent of the duty it 
bears, be deemed to be stamped in the other 
country.” (See under Bill of Exchange.) 

The regulations regarding bills are not the 
same in all countries and the Bills of Ex- 
change Act in Section 72 sets forth the rules 
to be observed where laws conflict — 

"Where a bill drawn in one country is 
negotiated, accepted, or payable in another, 
the rights, duties, and liabilities of the parties 
thereto are determined as follows : 

"(1) The vahdity of a bill as regards 
requisites in form is determine by 
the law of the place of issue, and the 
validity as regards requisites in 
form of the supervening contracts, 
such as acceptance, or indorsement, 
or acceptance supra protest, is 
determmed by the law of the place 
where such contract was made: 
"Provided that — 

" (a) Where a bill is issued out of 
the Umted Kingdom it is not 
invalid by reason only that 
it is not stamped in accord- 
ance with the law of the 
place of issue : 

" (6) Where a bill, issued out of 
the United Kingdom, con- 
forms, as regards requisites 
in form, to the law of the 
United Kingdom, it may, for 
the purpose of enforcing pay- 
ment thereof, be treated as 
valid as between all persons 
who negotiate, hold, or be- 
come parties to it in the 
United Kingdom 

" (2) Subject to the provisions of this Act, 
the interpretation of the drawing, 
indorsement, acceptance, or a(x:e^ 
tance supra protest of a bill is 
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determined by the law of the place 
where such contract is made. 

Provided that where an inland 
bill IS indorsed in a foreign country 
the indorsement shall as regards 
the payer be interpreted accord- 
ing to the law of the United 
Kingdom. 

“ (3) The duties of the holder with respect 
to presentment for acceptance or 
payment and the necessity for or 
sufficiency of a protest or notice 
of dishonour, or otherwise, are 
determined by the law of the place 
where the act is done or the bill is 
dishonoured. 

“(4) Where a bill is drawn out of but 
payable m the United Kingdom 
and the sum payable is not ex- 
pressed in the currency of the 
United Kingdom, the amount shall, 
in the absence of some express 
stipulation, be calculated according 
to the rate of exchange for sight 
drafts at the place of payment on 
the day the bill is payable. 

" (5) Where a bill is drawn in one country 
and is payable m another, the due 
date thereof is determined accord- 
ing to the law of the place where it 
is payable." 

A foreign bill may be drawn in this country 
and be payable abroad, e.g. where goods are 
exported from England to America the 
exporter may draw a bill upon his corre- 
spondent m Amenca for the value of the 
goods. 

Bills payable abroad are either collected 
by bankers for their customers or else bought 
(or discounted or negotiated). 

The following are specimens of foreign 
bills— 

No. Copenhagen ,19 . 

;^5 

At ten days from date pay this first of 


exchange to the order of John Jones five 
pounds sterling, value received, which place 

to account as per advice 


To 

R. Brown. 

J. Jackson, 


London. 


Payable in London. 

Due 

No. 

Las Palmas, 

;^200. 

, 19 . 


At thirty days after sight of this first of 
exchange (second unpaid) pay to the order of 
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John Jones the sum of two hundred pounds 
sterling, value received, which amount place 
with or without further advice to the account 
of the steamer Britannia 

J Brown. 

To X & Y Steamship Co., Ltd., 

Hull. 

London 19 . 

Exchange for ;^500 

Sixty days after sight of this first of 
exchange (second and third of the same 
tenor and date unpaid), pay to the order of 
John Jones, five hundred pounds, exchange 
as per indorsement, value received, which 
place to account as advised The shipping 
documents attached to be surrendered against 
acceptance. 

John Brown 

To R Robinson & Co , 

New York 

A foreign bill drawn in this country in 
sterling may include the words "exchange 
as per indorsement.” The rate is indorsed 
on the bill in London when first negotiated 
and constitutes the rate at which the bill is 
payable. (See Exchange as Per Indorse- 
ment ) 

It IS considered that a bill or promissory 
note which includes the words "plus bank 
charges and stamps” is not a vaUd bill of 
exchange within the meaning of Sections 3 
and 83 of the Bills of Exchange Act, 1882. 
The Act prescribes that a bill or note must 
be drawn for "a sum certain in money” 
In the opinion of Mr James Wylie, C.B E. 
(see Journal of the Institute of Bankers, 
October, 1930) : "I think it highly probable 
that the Court would decide that any words 
making the amount uncertain, whether 
written in the mam operative part of the 
instrument or added by way of memorandum, 
note or indorsement, are to be taken as 
part of the instrument and render it void as 
a bill or note.” 

As to a bill which contains an interest 
clause, see under Interest on Bill. 

Where a foreign bill, appearing on the face 
of it to be such, has been dishonoured by non- 
acceptance, it must be duly protested for 
non-acceptance, and where such a bill, which 
has not been previously dishonoured by non- 
acceptance is dishonoured by non-payment 
it must be duly protested for non-payment. 
If it be, not so protested the drawer and 
mdorsers are discharged (Section 51 (2), 
Bills of Exchange Act). (See Protest.) If a 
foreign bill is accepted as to a part offiy of 
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the amount, it must be protested as to the 
balance. (Section 44 (2).) 

A foreign bill may be payable at one or 
more "usances.” A usance is the time 
which, by custom, is allowed between two 
countries for the currency of a bill. (See 
Usance.) 

As to the stamp duty upon foreign bills, 
see Bill of Exchange. 

Under the Uniform Law {q.v.) the countries 
which have signed the Convention undertake 
that no bill or promissory note drawn within 
their territories shall be invalidated for non- 
compliance with revenue laws. Penalties 
may be imposed, and all remedies on the 
bill may be suspended till the stamp laws 
are complied with. (See Bill of Exchange, 
Documentary Bill, Inland Bill, In Case 
OF Need, Uniform Law.) 

FOREIGN COMPANY. (See Company 
Outside Great Britain.) 

FOREIGN EXCHANGE. (See Cheque 
Rate Exchange Restrictions, Exchange 
Control Act, Forward Exchange, Mail 
Transfer, Mint Par of Exchange, Specie 
Points, Telegraphic Transfers.) 

FOREIGN MONEYS. Reference should be 
made to the current edition of the Bankers’ 

FOREIGN SECURITY. (See Section 82 
of the Stamp Act, 1891 ) 

FORFEIT OF SHARES. (See Lien, Share 
Capital ) 

FORGED TRANSFER. Where a banker 
takes as security a transfer of stock or shares 
registered in the names of several holders, it 
is advisable that the transfer should be 
signed at the bank by each holder, because if 
one of the holders forges the signature of 
another holder to the transfer, the banker, 
even after registration and ultimate sale of 
the stock, may be compelled to make good 
the value of the stock to the true owner. 
This point was decided in the important case 
of Sheffield Corporation v. Barclay and 
Others, [1905] A.C. 392. The House of Lords 
(1905) reversed the decision of the Court 
of Appeal (1903) and restored that of the 
Lord Chief Justice (1902), where judgment 
for the plaintiffs was given for the amount 
claimed. 

The Lord Chancellor (the Earl of Halsbury) 
said: "Two persons, Timbrell and Honny- 
will, were joint owners of corporation stock 
created under a local Act of Parliament 
Timbrell, in fraud of Honnywill, forged a 
transfer of the stock, and borrowed money 
on the security of the stock which the 
transfer was supposed to have transferred. 


A bank which lent the money sent the 
transfer to the proper officer of the corpora- 
tion, and demanded, as they were entitled 
to do, if the transfer was a genuine one, 
that they should be registered as holders of 
the stock. The corporation acted upon their 
demand , they transferred the stock into 
the names of the bank, and the bank m 
ordinary course transferred it to holders for 
value. The corporation also, in ordinary 
course, issued certificates, and the holders 
of these certificates were able to establish 
their title against the corporation, who were 
estopped from denying that those whom 
they had registered were the stockholders 
entitled. Honnywill, after the death of 
Timbrell, discovered the forgery that had 
been committed, and compelled the cor- 
poration to restore the stock, and the 
question in the case is whether the cor- 
poration has any remedy against the bank 
who caused them to act upon a forged 
transfer, and so render themselves liable 
to the considerable loss which they have 
sustained. Now, apart from any decision 
upon the question (it being taken for granted 
that all the parties were honest), I should 
have thought that the bank were clearly 
liable. They have a private bargain with a 
customer. Upon his assurance they take a 
document from him as a security for a loan, 
which they assume to be genuine. I do not 
suggest there was any negligence — perhaps 
business could not go on if people were sus- 
pecting forgery in every transaction — but 
their position was obviously very different 
from that of the corporation. The corpora- 
tion is simply ministerial in registering a 
valid transfer and issuing fresh certificates. 
They cannot refuse to register, and though 
for their own sake they will not and ought 
not to register or to issue certificates to a 
person who is not really the holder of the 
stock, yet they have no machinery, and they 
cannot inquire mto the transaction out of 
which the transfer arises. The bank, on the 
other hand, is at liberty to lend their money 
or not. They can make any amount of 
inquiries they like. If they find that an 
intended borrower has a co-trustee, they may 
ask him or the co-trustee himself whether 
the co-trustee is a party to the loan, and a 
simple question to the co-trustee would have 
prevented the fraud. They take the risk of 
the transaction and lend the money. The 
security given happens to be in a form that 
requires registration to make it available, 
and the bank 'demand,' as, if genuine trans- 
fers are bought, they are entitled to do, that 
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the stock shall be registered in their name or 
that of their nominees, and are also entitled 
to have fresh certificates issued to themselves 
or nominees. This was done, and the cor- 
poration by acting on this ‘demand’ have 
incurred a considerable loss. As I have 
said, I think if it were res tntegra I should 
think the bank were liable ; but I do not 
think it is res Integra, but is covered by 
authority. In Dugdale v. Lovering (1875), 
10 C.P. 196, Mr. Cave, arguing for the 
plaintiff, put the proposition thus: 'It is a 
general principle of law when an act is done 
by one person at the request of another, 
which act IS not in itself manifestly tortious 
to the knowledge of the person doing it, and 
such act turns out to be injurious to the 
rights of a third party, the person doing it 
IS entitled to an indemnity from him who 
requested that it should be done.' . . I 
think both upon principle and authority the 
corporation are entitled to recover. ...” 

The Forged Transfers Acts, 1891 and 1892, 
were passed with the object of enabling 
purchasers of stock to be protected from 
losses through forged transfers. Companies, 
however, are not obliged to adopt them, 
and those which adopted them were chiefly 
railway companies. Section 1 of the 1891 
Act is as follows — 

"1. (1) Where a company or local author- 
ity issue or have issued shares, 
stock, or securities transferable by 
any instrument in writing or by an 
entry in any books or register kept 
by or on behalf of the company or 
local authority, they shall have 
power to make compensation by 
a cash payment out of their funds 
for any loss arismg from a transfer 
of any such shares, stock, or securi- 
ties, in pursuance of a forged trans- 
fer or of a transfer under a forged 
power of attorney whether such 
loss arises, and whether the transfer 
or power of attorney was forged 
before or after the passing of this 
Act, and whether the person re- 
ceiving such compensation, or any 
person through whom he claims, 
has or has not paid any fee or 
otherwise contributed to any fund 
out of which the compensation is 
paid." (The words "whether such 
loss, etc,” were added by the 1892 
Act.) 

'(2) Any company or local authority 
may. if they think fit, provide, 
either by fees not exceeding the rate 


of one shillmg on every one hundred 
pounds transferred, with a mini- 
mum charge equal to that for 
twenty-five pounds, to be paid by 
the transferee upon the entry of the 
transfer in the books of the com- 
pany or local authority, or by insur- 
ance, reservation of capital, accum- 
ulation of income, or in any other 
manner which they may resolve 
upon, a fund to meet claims for 
such compensation.” (The words 
"with a minimum charge equal to 
that for ;^25” were added by the 
1892 Act ) 

"(3) For the purpose of providing such 
compensation any company may 
borrow on the security of their pro- 
perty, and any local authority may 
borrow with the like consent and on 
the like security and subject to the 
like conditions as to repayment 
by means of instalments or the 
provision of a sinking fund and 
otherwise as in the case of the 
securities in respect of which com- 
pensation is to be provided, but any 
money so borrowed by a local 
authority shall be repaid within a 
term not longer than five years. 
Any expenses incurred by a local 
authority in making compensation, 
or in the repayment of, or the pay- 
ment of interest on, or otherwise 
in connection with, any loan raised 
as aforesaid, shall, except so far as 
they may be met by such fees as 
aforesaid, be paid out of the fund 
or rate on which the security in 
respect of which compensation is to 
be made is charged. 

" (4) Any such company or local authority 
may impose such reasonable restric- 
tions on the transfer of their shares, 
stock, or securities, or with respect 
to powers of attorney for the trans- 
fer thereof, as they may consider 
requisite for guarding against losses 
arising from forgery. 

" (5) Where a company or local authority 
compensate a person under this Act 
for any loss arising from forgery, 
the company or local authority 
shall, without prejudice to any 
other rights or remedies, have the 
s^me rights and remedies against 
the person liable for the loss as the 
person compensated would have 
had.” 
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Some companies, instead of adopting the ment of the bill is precluded from setting up 
Forged Transfers Acts, protect themselves the forgery or want of authonty. 

against liability arising from forgery by a “Provided that nothmg in this Section 
policy of insurance. (See Companies, Trans- shall affect the ratification of an unauthorised 
PER OF Shares ) signature not amounting to a forgery." 

FORGERY. Forgery has been defined as The words “through or under that sig- 
the making or alteration of any document nature" in the Section just quoted require 
with the intention of prejudicing another particular attention. An innocent possessor 
person. for value cannot retain a bill, or give a dis- 

Where the numbers on certain Bank of charge for it or sue upon it, where a signature 
England notes had been altered, the inten- on the bill is forged. The forged signature 
tion being to prevent the notes (payment which is referred to is the signature which 
of which had been stopped) being traced, is necessary to transfer the bill to the 
it was held in the case of Suffell v. Bank of holder, that is, the one through or under 
(1882), 9 Q.B.D. 555, that the plain- which he gets his title. If an indorsement 
tiff, who was an innocent holder for value, which is necessary to pass the title of the 
could not recover from the Bank of England bill is forged, the bill is valueless to the 
because the notes had been altered in a party acquirmg it through that signature, 
material part. The importance of the num- But where an indorsement, which is not 
bers on notes was pointed out by Jessel, necessary for the transfer of the title, is 
M.R., in the course of his judgment. (See forged, that forged indorsement may be 
Bank of England Notes.) ignored and the holder in due course can sue 

If a banker, unknowmgly, gives forged all the other parties to the bill. For example, 
bank notes in payment of a cheque, they do where a bill is specially indorsed, say, to 
not operate as a pa5rment. John Brown, the real signature of John 

A transferor by delivery warrants to his Brown is required in order to make the bill 
immediate transferee, being a holder for valid and to pass the title to a succeeding 
value, that the note is what it purports to holder. If John Brown’s signature is forged, 
be, and therefore the person who receives a a subsequent holder gets no title. If John 
forged bank note can reclaim the money Brown’s signature is genuine and the in- 
from the person who gave him the note, dorsement is in blank (the bill then passing 
provided he makes the claim within a by simple delivery), it does not matter to a 
reasonable time. subsequent holder whether a signature 

It is not a statutory forgery if a genuine following that of John Brown is a genuine 
signature is affixed by a person who indi- one or not, as that subsequent holder derives 
cates on the face of the document that he his title through John Brown and not 
signs “per pro." on behalf of another, not- through the person from whom he received 
withstanding that the authority so to sign the bill. 

has been misused and fraudulently used If a holder obtains payment of a bill which 
The signature to a cheque cannot be a valid is affected with a forged signature he cannot 
signature in the hands of one person and a retain the money. The rightful owner of 
forgery in the hands of another, it cannot the bill can demand to have the bill given 
be valid to-day and a forgery to-morrow, up to him and can sue the acceptor thereon. 
(The Lord Chief Justice in Monson v.Lojwion The acceptor will have a right of action 
County and Westminster Bank, Ltd., [1914] ageiinst the holder for the return of the 
3 K.B. 356.) money he paid to him. The holder will look 

The Bills of Exchange Act, 1882, Section to the person from whom he obtained the 
24, enacts as follows — bill for repayment, and that person will then 

“Subject to the provisions of this Act, look to lus transferor, but ^he person who 
where a signature on a bill is forged or actually took the bill through the forged 
placed thereon without the authority of the indorsement will have no one to proceed 
person whose signature it purports to be, against on the bill though he will, have a 
the forged or unauthorised signature is personal remedy against the forger if he can 
wholly inoperative, and no right to retain be found. If the holder, in such a case ^ 
the bill or to give a discharge therefor or to that referred to, to whom the acceptor paid 
enforce payment thereof against any party the forged bill, cannot be found, the acceptor 
thereto can be acquired through or under will lose the money, as he is liable to the true 
that signature, unless the party against owner. 

whom it is sought to retain or enforce pay- If a banker pays a bill bearing a forged 
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acceptance or a forged indorsement (either 
of the payee or any endorsee) he cannot debit 
his customer with the amount. A banker 
ought to know whether his own customer’s 
(the acceptor) signature is genuine, but the 
banker is not particularly concerned with 
the genuineness of the drawer’s signature, as 
the acceptor by accepting the bill is pre- 
cluded (Section 54) from denying to a holder 
in due course the genuineness of the drawer’s 
signature. 

If a banker has paid an acceptance and one 
of the indorsements is subsequently found 
to have been forged, the banker cannot 
hold the acceptor liable for the amount. 
The banker is liable to the true owner for 
conversion (See Indorsemeni.) 

If there is an indorsement subsequent to 
the forged one the banker may be able to 
recover from the person to whom he paid 
the bill if it IS not too late for that person to 
give notice of dishonour to the indorser 
subsequent to the forgery. That is the 
effect of the judgment in Imperial Bank of 
Canada v. Bank of Hamilton, [1903] A.C. 
49. In London River Plate Bank v. Bank 
of Liverpool, [1896] 1 Q B 7, a case con- 
cerning a bill with forged indorsements, it 
was held that “if the mistake is discovered 
at once, it may be that the money can be 
recovered back, but if it be not, and the 
money is paid in good faith and is received 
in good faith, and there is an interval of 
time in which the position of the holder may 
be altered, the principle seems to apply that 
money once paid cannot be recovered back.’’ 
(See Payment of Bill.) 

When a bill is payable to bearer, either 
originally or by a genuine indorsement in 
blank, and the banker has paid it to a holder 
who has no title, the bill may be charged 
to the acceptor’s account as “it is an 
authority to pay it to the person who 
appears to be the holder.’’ (Hart.) 

Where a banker on whom a cheque is 
drawn pays it in good faith and in the 
ordinary course of business, he is not liable 
for the indorsement of the payee or any 
subsequent indorser, even though the in- 
dorsement is forged, (Section 60, Bills of 
Exchange Act, 1882.) But if a banker gives 
cash for a cheque drawn upon another 
banker, he is not protected by Section 60, 
and is liable as any other person. Protec- 
tion is afforded by Section 80, to a banker 
on whom a crossed cheque is drawn, if he 
pays it in accordance with the crossing. 

Where a drawer’s signature on a cheque is 
forged, the banker caanot charge his cus- 


tomer’s account therewith (except as below), 
for he has not obeyed his customer’s man- 
date ; the question of negligence is im- 
material. A forged signature cannot be 
ratified, for ratification implies agency. An 
unauthorised signature, however, can be 
ratified. A forged signature can be adopted, 
however, provided there is consideration for 
such adoption. “The supposed signor might 
say, ‘I will recognise this signature as my 
own ; you may debit my account with these 
cheques.’ ’’ (Scrutton, L.J,, in Greenwood v. 
Martins Bank, [1932] 1 K.B. 371.) A 

drawer may be estopped from denying the 
genuineness of the signature where his con- 
duct has been so negligent as to lead the 
bank into paying the cheque. For example, 
if the drawer was aware that forged cheques 
were in circulation and did not advise the 
banker, his silence might be regarded as 
the proximate cause of the payment and 
estop him from denying that the signatures 
were his own. 

A banker must give notice of a drawer’s 
forged signature on the day he receives such 
a cheque. (See Signature.) 

A banker collecting a crossed cheque for 
a customer is protected by Section 82 of the 
above Act. If collected for a stranger he is 
liable to the true owner for conversion. A 
banker who collects an uncrossed cheque 
for a customer or a stranger is liable to the 
true owner. If he cashes, or credits as cash, 
an uncrossed cheque, he becomes a holder 
for value with the rights of a holder in due 
course against all prior parties, but if there 
IS a forged indorsement he is liable to the 
true owner and has rights of recourse only 
against any indorser there may be subsequent 
to the forged indorsement. If he cashes a 
“not negotiable’’ cheque, he is liable to the 
true owner. (See Collecting Banker.) 

Where a crossed cheque with a printed 
form of receipt thereon is payable only 
when that receipt is duly signed, and the 
signature on the receipt is forged, the order 
to pay not being unconditional and the 
document therefore not a cheque, as recog- 
nised by the Bills of Exchange Act, the 
banker collecting the money for a customer 
is not protected by that Act ; but protection 
is given by the Revenue Act, 1^3, (See 
Receipt on Cheque.) 

As to fraudulent alterations in amounts 
of bills and cheques, see the cases under 
Alterations. The effect of the cases is 
that where a cheque, on which the amount 
has been fraudulently increased, has been 
paid, the loss falls upon the drawer if he 
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drew the cheque negligently so as to facilitate 
the fraud; but if he was not negligent and 
exercised reasonable care in drawing the 
cheque, the loss falls upon the banker who 
paid the cheque. 

A banker is protected in paying one of 
his own drafts bearing a forged indorsement 
by Section 1 of the Bills of Exchange Act 
(1882) Amendment Act, 1932 [qv.), as 
regards crossed drafts, and by Section 19 
of the Stamp Act, 1853, as regards open 
drafts. (See Banker’s Draft ) 

Making a false entry in a pass book with 
intent to defraud is recognised by law as a 
forgery of an accountable receipt. 

If a transfer of stock is made by the Bank 
of England under a forged power of attorney, 
the Bank is liable to replace the stock, unless 
it can be proved that there was such negli- 
gence on the part of the stockholder as to 
prevent him from disputing the transfer. 
(See Forged Transfer.) 

The late J. W. Gilbart records that the 
first instance of the forgery of a bank note 
occurred m 1758. To minimise the risks of 
forgery, bank notes are made with the best 
materials and the engraving and printing 
are done by highly skilled workmen and with 
costly plant. Some notes are printed in 
colours to make imitations more difficult. 
The Bank of England relies principally upon 
the quality of the paper used for its notes, 
and the water-mark in the paper. It is 
recorded that in certain imitations of Bank 
of England notes the paper and printing 
were so good as to deceive all but experts, 
who noted that the water-mark had not 
been stamped into the paper with the 
requisite degree of force. 

By the Forgery Act, 1913 (3 & 4 Geo. V, 
cap. 27), a document is false if the whole or 
any material part thereof purports to be 
made by a person who did not make it nor 
authorise its making; or if, though made 
by the person by whom it purports to 
have been made, the time or place of making, 
where either is material, or, in the case of 
a document identified by number or mark, 
the number or mark, is falsely stated 
therein. In particular a document is false 
(a) if any material alteration has been 
made therein; (&) if the w'hole or some 
material part of it purports to be made by 
or on behalf of a fictitious or deceased 
person; (c) if, though made by an existing 
person it is made with the intention that 
it should pass as having been made by 
some other person. For the purposes of the 
Act, the crossing on any cheque, draft on a 
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banker, post-office money order, postal order, 
coupon, or other document the crossing of 
which IS authorised by law, shall be a material 
part of such documents. (Section 1.) 

Forgery of the following documents, if 
committed with intent to defraud, shall be 
felony and punishable with penal servitude 
for life : (a) any will, probate or letters of 
administration, (&) any deed or bond, or 
any attestation of the execution of any deed 
or bond , (c) any bank note, or any indorse- 
ment on or assignment of any bank note 
Forgery of the following documents, if com- 
mitted with intent to defraud, shall be 
punishable with penal servitude for any term 
not exceeding fourteen years * [a) any valu- 
able security or assignment thereof or in- 
dorsement thereon, or, where the valuable 
security is a bill of exchange, any acceptance 
thereof ; (6) any document of title to lands, 
or assignment thereof, or indorsement there- 
on ; (c) any document of title to goods, or 
assignment thereof, or indorsement thereon ; 
[d) any power of attorney or other authonty 
to transfer any share or interest in any stock, 
etc. ; {e) any entry m any share register. 
(Section 2 ) Every person who utters any 
forged document, knowing it to be forged, 
shall be liable to the same punishment as if 
he had himself forged it. (Section 6 ) 

Every person shall be guilty of felony 
who, without lawful authority or excuse, the 
proof whereof shall he on the accused, has 
m his custody or possession a forged bank 
note, knowing it to be forged (Section 8) , or 
special paper such as is used for making bank 
notes. (Section 9.) “Valuable Security” in 
Section 2 includes any certificate, deposit 
receipt, scrip, debenture, bill, note, warrant, 
or other security for the payment of money, 
etc. (Section 18.) 

Any person who knowingly and wilfully 
aids or abets the commission of an offence 
punishable under this Act shall be liable to 
be dealt with and punished as a principal 
offender. (Section 11 ) 

FORWARD EXCHANGE. Forei^ cur- 
rency bought or sold for future delivery is 
known as forward exchange and its price, 
called the forward rate, is expressed as being 
at a premium (or discount) to the rate for 
telegraphic transfers (T.T.) For example: 
On the 13th October, 1937, the rate for 
francs to be delivered one month ahead was 
quoted at ^ fc. discount, thereby implying 
that if the Paris /London T.T. rate was 147 
sellers and 147*50 buyers, the one month 
forward selling and buying rates would be 
147*50 and 148 respectively. 
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The facilities offered by the existence of a 
forward market are of particular use to 
importers and exporters who may have to 
receive or deliver foreign currencies at some 
future date and who wish to make sure of 
the sterling equivalent that they will then 
receive or have to pay. Thus, an English 
exporter (with sterling costs) who has in- 
voiced goods to a French buyer for fcs. 
50,000, pa 5 niient to be made in three months’ 
time, will desire to know at the time of 
shipment the amount of pounds that he 
will be likely to obtain for the francs, since 
any depreciation in the value of the franc 
may wipe out his profit. By selling the 
expected francs forward to his banker he 
can make sure of avoiding a loss, always 
provided his debtor makes payment at 
maturity. 

Similarly an English importer who has 
undertaken to pay francs at a future date 
may buy them forward to fit in with the 
day of pa 5 nnent. 

Forward rates are quoted for one month, 
two months, and three months, transactions 
for intermediate periods being calculated 
therefrom. 

It sometimes happens that the customer 
may be unable to fix a definite date for 
delivery. In such cases the currency can 
be bought or sold forward “option" such 
and such a date. (Option February, March ; 
option end November, etc.) This means that 
the customer can perform his part of the 
contract any time within the arranged 
period, while the banker fixes to the trans- 
action that rate which will be most favour- 
able to himself. Example — 

On 10th October, 1937, 

Bankers T.T. selling rate French fcs. 
150 ^. 

1 month ^ fc. discount. 

2 months 2 fcs. discount. 

3 months 5 fcs. discount. 

A customer buying francs forward three 
months’ option would be quoted a rate of 
150, since under the contract he may call 
on the banker to hand over francs almost 
at once. 

If the above rates were bank's buying 
rates, a customer selling francs three months’ 
option would be quoted a rate of 155, 
because at this rate the banker gets most 
francs for a given expenditure of sterling. 

The question of whether a forward quota- 
tion shall stand at a premium or a discount 
is in normal times decided by the com- 
parative level of interest rates in the two 
centres involved. This arises from the fact 


that a banker who does a forward deal 
with a customer immediately covers himself 
by doing a “ spot ’’ (T T ) deal in the opposite 
sense. Thus, a London banker selling Paris 
francs forward will at once buy them spot. 
He will then be “out" of the sterling and 
be possessor of francs. If the London interest 
rate is higher than that ruling in Paris he 
will be subjected to a loss unless he so 
adjusts the forward rate as to compensate 
himself. In the case suggested, if he can 
earn 2J per cent on his sterhng and only 
per cent on his francs, he will sell fewer 
francs forward for a pound than he would 
spot — so the forward franc will stand at a 
premium. 

Operations consisting of a simultaneous 
sale or purchase of spot currency accom- 
panied by a purchase or sale, respectively, 
of the forward are known as “swaps,” 
because the spot is “swapped” against the 
forward. By these means short-term inves- 
tors try to take advantage of differences in 
interest rates in two different centres (say 
London and New York) while at the same 
time safeguarding themselves against ex- 
change rate fluctuations. The currency 
which is bought spot is left on deposit m 
the higher interest centre or else is invested 
in bills. 

In abnormal periods, the premium or 
discount margin shown in the forward rates 
IS due not so much to differential interest 
rates as to speculative movements reflecting 
the market’s anticipations of the future 
movements of a given currency. Thus, in 
September, 1936, just before France, Hol- 
land, and the rest of the “gold bloc” 
abandoned the gold standard, the heavy 
discount on the forward franc and the for- 
ward guilder demonstrated that prospective 
holders of these currencies were selling their 
claims forward as they expected to get much 
less if they waited. 

When a currency is being subjected to 
considerable speculative pressure, as was the 
pound in September, 1931, the Government 
may limit, or even forbid, dealings in the 
forward market. There can be no true for- 
ward market in currencies subjected to a 
definite scheme of exchange restrictions, but 
forward deals may nevertheless be con- 
cluded, provided the monetary authorities 
are able and willing to make the necessary 
arrangements. At present, for example, a 
British trader can, subject to the Bank of 
England’s permission, enter into certain 
limited forward contracts in “specified cur- 
rencies” ut> to six mon th s. 
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FORWARD PRICE. The “forward” price 
of silver is the quotation for delivery and pay- 
ment at a future date. The “ spot ” or " cash ” 
price IS for immediate delivery and payment. 

FOUNDERS’ SHARES. So called because 
created for the purpose of remunerating the 
founders or promoters of a company A 
vendor sometimes obtains founders’ shares 
as part of the purchase money, and, occa- 
sionally, a founders' share is ofiered to sub- 
scribers for a certain number of ordinary 
shares Although the nominal amount of 
a founders' share is small, in a successful 
company the value may be very consider- 
able. If founders’ shares receive, say, a half 
of the net profits after a certain fixed dividend 
has been paid on the ordinary shares, it 
follows, when the surplus profits are large, 
that the founders’ shares, which are few in 
number, will obtain a large share of the 
profits. These surplus profits would, in a 
company which has no founders’ shares, be 
no doubt partly used to build up a reserve 
fund or to strengthen the company’s position 
in some other way. 

They are not considered a satisfactory kind 
of security. Owing to the large part of the 
profits which they absorb, there is the danger, 
in certain cases, of the ordinary shareholders 
making efforts to have the company recon- 
structed. 

Every prospectus issued by a company 
must state, amongst other things, the num- 
ber of founders’ or management or deferred 
shares, and the nature and extent of the 
interest of the holders in the property and 
profits of the company. (See Section 38 of 
the Companies Act, 1948, under Prospectus.) 
(See Companies.) 

FOUR PENCE. (See Groat.) 

FOUR SHILLING PIECES. (See Double 
Florins.) 

FRACTIONAL CERTIFICATE. A certifi- 
cate for a fraction of a share. For example, 
in connection with the amalgamation of two 
banks there may be an exchange of shares 
on the basis of, say, three shares of the old 
bank for four shares of the new, and a 
shareholder with, say, five shares would 
receive in exchange six new shares and a 
fractional certificate for two-thirds of one 
share. He could then either sell the two- 
thirds, or purchase another one-third so as 
to make one whole share. 

A fractional certificate is also the name 
of a document sometimes issued by a com- 
pany for the amount of interest which is 
not paid in cash when due. The certificate 
may provide that the interest will be paid 


within a certain period and that, in the 
meantime, mterest will be paid on the 
amount of the unpaid interest mentioned in 
the certificate. A document of this nature is 
sometimes called a deferred interest certifi- 
cate or warrant. (See the case under De- 
ferred Interest Certificate ) 

FRANCO. A request to “deliver docu- 
ments franco” means to deliver them free of 
value. 

FRAUDULENT ALTERATIONS. (See 
Alterations.) 

FRAUDULENT CONVEYANCE. One of 

the eight acts of bankruptcy. A conveyance, 
gift, delivery, or transfer of a debtor’s 
property with the intention of defeating or 
delaying his creditors. A fraudulent con- 
veyance IS not necessarily a dishonest trans- 
action, but one that defeats or delays a 
man’s creditors, it does not necessarily 
imply a dishonest motive or a state of 
insolvency. WTiere a builder converted his 
business into a limited company which took 
over his assets and liabilities, without noti- 
fying his creditors, a receiving order was 
made on the petition of one of them, the 
act of bankruptcy relied on being a fraudu- 
lent conveyance in that the transfer of the 
debtor’s assets to the company within the 
previous three months had defeated or 
delayed his creditors. The floating charge 
over such assets given by the new company 
was consequently set aside, as the trustee’s 
title related back to such transfer [In re 
Sims, ex parte A . E. Quatfe v. W. Stms and 
Lloyds Bank, Ltd., [1930] W.N. 6 ) (See 
Act of Bankruptcy.) 

FRAUDULENT PREFERENCE. The 
Bankruptcy Act, 1914, Section 1, (1), in- 
cludes as an act of bankruptcy any con- 
veyance or transfer of a debtor’s property 
or any charge thereon, which would be void 
under the Act as a fraudulent preference if 
he were adjudged bankrupt. (See Act of 
Bankruptcy.) 

Section 44 of the Act says — 

“(1) Every conveyance or transfer of 
property, or charge thereon made, 
every payment made, every obliga- 
tion incurred, and every judicial 
proceeding taken or suffered by any 
person unable to pay his debts as 
they become due from his own 
money in favour of any creditor, or 
any person in trust for any creditor, 
with a view of giving such creditor 
or any surety or guarantor for the 
debt due to such creditor, a prefer- 
ence over the other creditors, shall. 
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if the person making, taking, pa5ring, 
or sufiering the same is adjudged 
bankrupt on a bankruptcy petition 
presented within three (now six) 
months after the date of making, 
taking, paying, or suffering the 
same, be deemed fraudulent and 
void as against the trustee in the 
bankruptcy. 

“(2) This Section shall not affect the 
rights of any person making title 
in good faith and for valuable 
consideration through or under a 
creditor of the bankrupt.” 

A preference to be fraudulent must be 
voluntary and not under duress and the 
debtor making it must be insolvent. 

The burden of proving a fraudulent prefer- 
ence lies upon the trustee in bankruptcy and 
he must show that the dominant motive of 
the debtor was to prefer a particular creditor ; 
inference is not necessarily sufficient. “The 
onus is on those who claim to avoid the 
transaction to establish what the debtor 
really intended, and that the real intention 
was to prefer. The onus is only discharged 
when the Court upon a review of all the 
circumstances is satisfied that the dominant 
intent to prefer was present ; that may be a 
matter of direct evidence or of inference, 
but where there is not direct evidence and 
there is room for more than one explanation 
it is not enough to say there being no direct 
evidence the intent to prefer must be 
inferred.” (Lord Tomlin in Peat v. Gresham 
Trust, [1934] A.C. 252 ) 

Where a trader had an overdraft guar- 
anteed by his father, and ceased to pay his 
creditors, but collected moneys owing to 
him and paid them into his account, thereby 
reducing his father’s guarantee liability by 
some ;^698, it was held that there was no 
fraudulent preference, as the debtor operated 
his account in exactly the same way as before. 
“To say that the only inference possible 
from his conduct was that he intended to 
prefer his father ignored the essential nature 
of a fraudulent preference laid down by Lord 
Tomlin in Peat v. Gresham Trust” {In re 
Lyons. The Ttmes, 13th October, 1934.) 

Sections 92 (4) and 115 (4) of the Compan- 
ies Act, 1947, protect bankers where fraudu- 
lent preference of a guarantor is alleged, 
by empowering the Court to grant relief 
and to give leave to bring in the guarantor 
as a third party in the action. These 
sections cover bankruptcy ; winding up 
is similarly covered in Section 32 (3) of the 
Companies Act, 1948. 


By the Companies Act, 1948, Section 320 — 

“(1) Any conveyance, mortgage, dehvery 
of goods, payment, execution or 
other act relating to property made 
or done by or against a company 
within six months before the com- 
mencement of its winding up which, 
had it been made or done by or 
against an individual within six 
months before the presentation of 
a bankruptcy petition on which he 
IS adjudged bankrupt, would be 
deemed in his bankruptcy a fraudu- 
lent preference, shall in the event 
of the company being wound up 
be deemed a fraudulent preference 
of its creditors and be invalid 
accordingly . 

Provided that, in relation to things 
made or done before the commence- 
ment of this Act, this subsection shall 
have effect with the substitution, 
for references to six months, of 
references to three months. 

“ (2) Any conveyance or assignment by a 
company of all its property to 
trustees for the benefit of all its 
creditors shall be void to all intents. 

“ (3) In the application to Scotland of this 
section, the expression ‘fraudulent 
preference' includes any alienation 
or preference which is voidable by 
statute or at common law on the 
ground of insolvency or notour 
bankruptcy, the expression ‘bank- 
ruptcy petition ’ means petition for 
sequestration and for the words 
‘three months' there shall be sub- 
stituted the words ‘sixty days.’” 

FREE MARKET. On the Stock Exchange 
a “free market” for any particular shares 
means that they may be readily bought or 
sold. (See Limited Market.) 

FREEBENCH. Abolished after 1925. A 
widow’s interest in the copyhold estate of 
her deceased husband. Williams, in Real 
Property, says: “A special custom is 
required to entitle the wife to any interest 
in the lands of her husband after his decease. 
Where such custom exists the wife’s interest 
is termed her freebench, and it generally 
consists of a life interest in one divided third 
part of the lands, or sometimes of a life 
interest in the entirety.” It corresponded, 
therefore, in many respects to dower, the 
life estate of a widow in the third part of 
the freehold lands of her deceased intestate 
husband. (See Dower.) 
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FREEHOLD. A legal interest in land in 
the shape of an estate in fee simple absolute 
in possession. (Law of Property Act, 1925, 
Section 1.) It is the highest interest a 
person can have in land, and the term dates 
back to feudal times when land was granted 
by a tenant m chief to A and his heirs in 
return for certain fixed services, such as 
supplying a number of soldiers or tilling a 
number of acres. Such services were free 
services as contrasted with the menial ser- 
vices of villeins who held their land under 
copyhold tenure. These free services were 
in time commuted for money payments 
which in time, for the most part, lapsed, 
although some rent charges still subsist. A 
freehold interest can exist subject to a chief 
rent or fee farm rent {qv.). 

An owner of a freehold estate in land can 
grant a legal estate in the shape of a term of 
years absolute, i.e. a leasehold. This is the 
only other legal estate in land. (Law of 
Property Act, 1925, Section 1 ) 

A freehold interest in land is real property, 
because formerly if a freeholder was ejected 
from his land, he could bring an action to 
recover the “thing” {res) of which he had 
been deprived; a leaseholder, however, only 
had a right of action for damages against 
the person who had dispossessed him. (See 
Conveyance, Leasehold, Legal Estates, 
Personal Representative, Title Deeds.) 

FREIGHT. The charge made for the 
carriage of goods in a ship. The cargo itself 
IS often called the freight. When the word is 
used, it IS therefore necessary to note whether 
it refers to the carriage or to the cargo. 

A shipowner has usually a hen upon the 
cargo until the amount due for freight is paid. 

FRIENDLY SOCIETY. An unincorporated 
society formed for the benefit of its members, 
during illness, in old age, and for assisting 
widows of members and orphans, and for 
other purposes. 

A friendly society which conforms to 
certain requirements may be registered with 
the Registrar of Friendly Societies, under 
the Friendly Societies Act, 1896, an Act 
which consolidated the Acts relating to such 
societies. 

An unregistered society does not partake 
in the privileges which are secured by 
registration. 

A registered society has power under that 
Act to mortgage its property, if the rules of 
the Society so provide; and a mortgagee 
shall not be bound to inquire as to the 
authority for any mortgage by the trustees. 
(Section 47.) 


In dealing with a Friendly Society, a 
banker should make himself conversant 
with its rules relating to the borrowing of 
money and mortgaging property, and also 
as to the manner in which cheques may be 
drawn. A copy of the resolution with respect 
to the opening of the account, and specimens 
of the signatures of the persons authorised 
to sign, should be supplied to the banker. 
The account should be opened in the name 
of the Society. 

A receipt executed m the manner required 
by the statute relating to the Society, and 
stating the name of the person who pays 
the money indorsed upon a mortgage deed, 
has the effect of a reconveyance. (Law of 
Property Act, 1925, Section 115) These 
provisions are in substitution for the pre- 
vious statutory provisions relating to the 
Society’s receipts, but not so as to render 
the Society liable for stamp duty on the 
receipts. 

By the Friendly Societies Act, 1896, 
Section 33 — 

“ Stamp duty shall not be chargeable upon 
any of the following documents — 

“ (a) Draft or order or receipt given by or 
to a registered society in respect of 
money payable by virtue of its rules 
or of this Act ; 

“ (b) Letter or power of attorney granted 
by any person as trustee for the 
transfer of any money of a registered 
society or branch invested in his 
name in the public funds; 

“ (c) Bond given to or on account of a 
registered society or branch, or by 
the treasurer or other officer thereof ; 

“ (d) Policy of insurance or appointment or 
revocation of appointment of agent, 
or other document required or auth- 
orised by this Act, or by the rules of 
a registered society or branch.” 

By a circular dated 10th November, 1894, 
the Board of Inland Revenue intimated 
"that they have agreed to regard cheques 
drawn by, or on behalf of, a duly registered 
Friendly Society upon its banker as falling 
within the exemption from stamp duty 
granted by Section 15 of the Act 38 & 39 
Vict. c. 60. In future, therefore, all such 
cheques may be paid by you, although 
unstamped.” 

FUNDED DEBT. "Funded Debt strictly 
includes nothmg but pierpetual annuities, 
that is, stock the principal of which the 
Government need not repay until it wishes.” 
(Hilton Young, The System of National 
Ftnance.) 
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Old Consols which are irredeemable is the 
best example of the Funded Debt. When an 
unfunded debt with a maturity date is 
changed into a permanent debt it is known 
as “funding the unfunded debt." (See 
Floating Debt, Unfunded Debt.) 

FUNDING DEBENTURE INTEREST. 
When a company is unable to pay its 
debenture interest in cash, the debenture 
holders sometimes agree to accept it in 
debentures, thus increasing the debenture 
indebtedness on which interest is payable. 

FUNDING LOAN, 4%, 1960-90, Issued 
by the Government in 1919, at ;{80 per cent, 
in stock and bonds to bearer. The stock may 
be inscribed or registered as transferable 
by deed. Stock and bonds of various issues 
were accepted at par as the equivalent of 
cash in pa5rment The loan will be repaid at 
par on 1st May, 1990, and may be redeemed 
at par at any time on or after 1st May, 
1960. 

The stock and bonds may be used in pay- 
ment of death duties on the basis of ;^80 
cash for each ;(;i00 surrendered, provided 
that they have been held for not less than 
six months preceding the date of death. 
The stock forms a trustee investment and 
trustees may invest therein, notwithstanding 
that the price may at the time of investment 
exceed the redemption value of ;£100 per 
cent. (See Sinking Fund ) 

FUNDING THE UNFUNDED DEBT. (See 
Funded Debt.) 

FUNDS. Consols and other Government 
securities are referred to as the Funds. 

FUTURES. In the produce markets the 
term “futures” implies contracts for pur- 
chases or sales of commodities for future 
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receipt or delivery at a price fixed in the 
present. 

For example, before the war of 1939, in 
the cotton trade when a merchant bought a 
quantity of cotton abroad he based the pur- 
chase price on the price that he expected to 
receive when he came to sell the cotton m 
this country. If, before that date arrived, 
a considerable fall took place in the price, 
the merchant might suffer serious loss. To 
protect or insure himself against such a risk, 
the merchant sold “futures” to balance his 
purchases. Bankers who financed large 
quantities of cotton insisted upon these 
“hedges,” as they are called, being effected. 
Under this system of hedging, the importer 
paid into the Cotton Clearing House weekly 
the difference between the market price, if 
it was rising, of the “futures” he had sold 
and the previous week’s price. His loss on 
the “future” sale, however, was gained in 
the value of his cotton. If, on the other 
hand, the market price had dechned since 
the previous week, the importer received 
the amount of the fall from the Clearing 
House, which sum he paid to the banker 
who was financing the cotton, because the 
value of his cotton had declined to the same 
extent. When the importer had to pay the 
Clearing House, the banker found the 
money, because the cotton had risen in value 
to the same extent. 

Whilst an importer sold “futures” to 
hedge his purchases against a fall in price, 
a manufacturer might buy “futures” to 
hedge the deliveries he had undertaken, 
against a rise m the value of cotton. 

With regard to forward purchases and 
sales of exchange, see Forward Exchange. 
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GARBLING. Where light gold coins and 
coins of full legal weight are in circulation 
together, the good coins are collected by 
goldsmiths and others and exported to be 
sold by weight, or are melted down to be 
used in the manufacture of jewellery. This 
action of picking out the good and leaving 
the light corns is termed garbling the coinage. 
(See Gresham's Law.) 

GARNISHEE ORDER. (French, garmr, 
to warn.) The object of a garnishee order is 
the attachment by a judgment creditor of 
moneys of the judgment debtor in the hands 
of a third party — the garnishee. Bankers, 
as the depositees of other people's money, 
are perhaps the most usual recipients of 
garnishee orders. 

An application with affidavit is made 
under Order 14 of the Rules of the Supreme 
Court by the judgment creditor's solicitor 
and an order nisi is thereupon made which, 
when served on the garnishee, restrains him 
from parting with any moneys due or accru- 
ing due to the judgment debtor and orders 
his appearance in Court on a given date 
(usually eight or more days later) to show 
cause, if he can, why such moneys shall 
not be taken in satisfaction of the debt due 
to the judgment creditor. 

A copy of the order is served by the 
creditor’s solicitor on the head office of the 
bank concerned and usually on the branch 
as well. The original order should be 
exhibited and the copy should be compared 
with it. Where only served on the head 
ofi&ce, time is allowed for advice to be sent 
to the branch concerned. It is now the 
practice to specify the name of the branch 
on all orders served on a head office. Any 
ambiguity in the description of the judg- 
ment debtor must be cleared up before 
attaching the account, and cheques paid 
between the service of the order and the 
clearing up of such ambiguity are in order. 
{Koch v. Mineral Ore Syndicate (1910).) Ser- 
vice cannot be avoided, however, merely 
because the account is in the debtor’s known 
trade name. 

On the appointed day the bank’s solicitor 
will appear in Court and also the judgment 
debtor if he wants to enter a defence. Failing 
the latter, the Court will issue an Order 
Absolute, whereupon the garnishee (the 
bank) will pay over to the judgment creditor 
the amount of the order and costs (usually 
about £S), or the available balance if less 
than the order. Such pa3rment operates as 
a full discharge by the bank against his 
customer the judgment debtor. 


All moneys due or accruing due are 
attached and thus all credit balances on 
current account in the customer’s name come 
under the order, and the accounts should be 
stopped under advice to the customer, not- 
withstanding that the amount of the order 
is small and the balances are large. If 
circumstances make it expedient, a new 
account should be opened and an overdraft 
permitted if necessary. The attached balance 
should not be disturbed for there is the risk 
of service of a second garnishee order, or a 
receiving order may be made before the 
order is made absolute, or there may be 
trust funds in the account, in which case 
the Court may rule that the customer’s 
moneys were drawn out first. If the circum- 
stances demand that cheques presented after 
service of the order should be returned, they 
should bear the answer "Refer to Drawer.’’ 
Moneys paid in after the service of the order 
are not attached. 

For some time past a practice has been 
observed whereby limited orders are issued 
for the amount of the judgment debt and 
costs, plus a round sum of £?> for possible 
garnishee costs. In such cases it is cus- 
tomary to transfer such sum to a suspense 
account to await the hearing and to permit 
the current account to be carried on. 

Where an order is served and cheques 
have been received through the clearing 
earlier in the day it is the practice to pay 
them. 

Where the credit balance includes un- 
cleared effects it is submitted that the 
amount of such items is not attached unless 
there is an agreement to allow dravungs 
before clearance. The decision otherwise, in 
Jones V. Coventry, [1909] 2 K.B. 1041, would 
appear to be overruled by the ruling in 
Underwood v. Barclays, [1924] 1 K.B. 775. 

Where a cheque has been marked for 
payment, a banker is entitled to reserve 
the amount of it from any attachable balance. 
Where payment of a cheque has been prom- 
ised by wire without any usual reservation, 
the banker could not deduct the amount 
thereof from any attachable balance. Where 
the account is overdrawn, it is usual to 
inform the judgment creditor’s solicitors 
forthwith, who will arrange for the order to 
be withdrawn without waiting for the 
hearing in Court. 

All accounts in the customer’s name must 
be taken into account and a debit balance 
may be set off against a credit balance 
before arriving at the attachable sum. 

Where there is a loan payable on demand. 
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any credit balance on a current account could 
presumably be set off and thus escape the 
operation of an order, but m practice the ques- 
tion would be put to the Master in Chambers. 
Where forms of charge give a hen on any 
credit balances and it is desired to exclude the 
operation of an order, the matter should 
likewise be mentioned to the Master. 

Trust moneys are not attachable but cause 
must be shown to the Master in Chambers. 
Under Rule 5 of Order 45, where a garnishee 
suggests that the funds m question belong 
to a person other than the judgment debtor, 
the Court may order the appearance of such 
party. 

A solicitor’s client account is attached by 
a garnishee order. In Plunkett and Another 
V. Barclays Bank (1936), it was held that 
a balance on the client account was money 
iue by the bank to the solicitor and the 
bank could not be expected to adjudicate on 
lonflictmg equities. 

A garmshee order citing a sole judgment 
iebtor does not operate on a joint account 
n which such debtor is a party. But an 
jrder citing joint debtors will attach moneys 
jtandmg to the credit of one of them. 

A garnishee order will not attach balances 
aeld abroad. {Richardson v. Richardson 
ind National Bank of India (1927), 43 
r.L.R. 631.) 

Salaries of Crown servants are not attach- 
ible, not being due from the Crown as a 
iebt. {Lucas v. Lucas and High Commis- 
noner for India, [1943] 2 All E.R. 110.) 

Moneys held by a bank in the name of the 
iquidator of a company cannot be attached 
m account of a debt due by the company 
n hquidation. {Lancaster Motor Co. {Lon- 
ion), Ltd. v. Bremith, Ltd., [1941] 2 All 
E.R. 11.) 

In Harrods Ltd. v. Tester, [1937] 2 All 
E.R. 236, where a married woman’s account 
ivas the subject of a garnishee order, the 
lusband brought evidence that all the 
none}^ in the account were his and it was 
leld that there was a resulting trust in 
iavour of him and the account was not 
ittached. 

A banker is not entitled to deduct interest 
ind commission charges accruing from any 
ittachable balance. 

Where a garnishee order nisi has been 
served and, before it is made absolute, 
lotice of an act of bankruptcy or presenta- 
:ion of a petition is received, or if a receiving 
irder has been made, the garnishee order 
ails. (See Bankruptcy Act, 1914, Section 
10 .) 


Where a company is being wound up by 
the Court, any attachment after the com- 
mencement of the winding up is void. 
(Companies Act, 1948, Section 228.) 

Likewise, where an order nisi is out- 
standmg on a company’s account and a 
petition for winding up is presented, the 
order will fail. (Companies Act, 1948, Sec- 
tion 325 (1).) Where a company was 
being wound up voluntarily and a judgment 
creditor attached the banking account stand- 
ing in the name of the liquidator, it was 
held that the mere fact that the company’s 
account stood in the name of the liquidator 
made no difference to the judgment credi- 
tor’s rights, and that Section 228, of the 
Companies Act, 1948, only applied to a 
winding up by the Court. {Gerard v. Worth 
of Pans, Ltd., [1936] 2 All E.R. 905.) 

Deposit Accounts. An order attaches 
sums due or accruing due and hence a call 
deposit IS attached, so is a fixed deposit 
(i.e. one payable at a fixed future date) for 
it is accruing due. 

A time deposit is not attachable unless the 
stipulated notice has been given. Where a 
judgment debtor had a deposit account at 
fourteen days’ notice but the bank had 
allowed withdrawals without notice, it was 
held that a garnishee summons did not 
attach the deposit, for waiver of notice by 
the bank did not make the deposit balance 
a sum due or accruing due. {A If red Powell <&- 
Sons, Ltd. V. Heap : Barclays Bank, Ltd., 
Garnishees, Stourbridge County Court — 
reported in Solicitors’ Journal, 8th August, 
1931.) 

Where repayment of a deposit is con- 
ditional on production of the pass book, the 
deposit IS not attachable unless the book is 
in the bank’s hands. 

GARNISHEE SUMMONS. A garnishee 
summons is issued by a County Court, is 
served by an officer of the Court, and is 
returnable at the County Court. 

The operation is the same as a garnishee 
order except that a summons may be settled 
as far as the bank is concerned by paying to 
the County Court Registrar, five days before 
the date of hearmg of the summons, the 
amount due thereunder or the amount of 
the balance if less than this. The Registrar’s 
receipt will be a good discharge agamst the 
customer. 

A specimen of an unlimited garnishee 
order nisi is given on page 299. 

GAVELKIND. Abolished after 1925. 
(From A.-S. Gafol, tribute.) An old custom 
surviving m the County of Kent, and also 
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Garnishee Order (attaching Debt). 

No. 

In the High Court of Justice, 

King’s Bench Division. 

District Registry. 

Between 

Judgment Creditor. 
Judgment Debtor. 
Garnishee. 

Upon hearing Mr. 

as Solicitor for the above-named Judgment 
Creditor, and upon reading the affidavit of 
the said 

filed the day of , 19 . 

It IS ordered that all debts owing or accru- 
ing due from the above-named Garnishee to 
the above-named Judgment Debtor be 
attached to answer a judgment recovered 
agcunst the said Judgment Debtor by the 
above-named Judgment Creditor in the High 
Court of Justice, on the day of 
19 , for the sum of £ , debt and 

costs on which Judgment the said sum of 
£ remains due and unpaid. 

And it is further ordered that the said 
Garnishee attend the District Registrar in 
chambers, at the County Court offices, 
on day, the 

day of 19 , at o’clock in the 

noon, on an application by the said 
Judgment Creditor that the said Garnishee 
pay the debt due from to the said 

Judgment Debtor or so much thereof as may 
be sufficient to satisfy the Judgment. 

Dated this day of 19 . 

Dtstrict Registrar. 


in Kentish Town, North London, by which 
the real property of a person dymg without 
a will descended, not to the eldest son, but 
to all the sons together as coparceners, just 
as it descended equally to the daughters if 
there were no sons ; that is, a form of holding 
midway between tenants in common and 
joint tenants. (See Coparceners.) An 
interest in gavelkind, on the death of one of 
the sons, passed to his heir, or to his devisee 
if he left a will. 

(See Intestacy.) 

GAZETTED. That is, published in the 
London Gazette. The production of a copy of 
the London Gazette containing any notice of a 
receivmg order, or of an order adjudging a 
debtor bankrupt, shall be conclusive evidence 
in all legal proceedings of the order having 
been duly made, and of its date. (Section 
137 (2), Bankruptcy Act, 1914.) 


(GEN 

See also Partnership Act, 1890, Section 
36 (2), under Partnerships. 

GENERAL ACCEPTANCE. (See Accept- 
ance — General.) 

GENERAL AVERAGE. A term used in 
connection with shipping. A clause usually 
found in a Charter Party is “ General average 
as per York- Antwerp rules.” The rules 
referred to are those which have been 
adopted at various times by international 
conferences, York in 1864, Antwerp in 1877, 
and Liverpool in 1890. Further revisions 
have taken place, the last being in 1924. 
Where extraordinary sacrifices have been 
made, such as throwing cargo overboard or 
cutting away the masts or other parts of the 
ship, in order that the vessel and the rest of 
the cargo may be saved from destruction, 
the loss does not fall upon the owner of the 
ship or of the property thrown overboard, 
but IS apportioned among all the parties; 
that is, the shipowner and the owners of the 
cargo (or the underwriters, if insured) accord- 
ing to their interest in the ship and cargo. 
The calculation of the amount payable by 
each party is usually made by persons 
called average adjusters. (See Bill of 
Lading, Charter Party, Particular 

GENERAL CLEARING. This has taken 
the place of the Metropolitan and Country 
Clearings and of part of the Town Clearing, 
as existed before September, 1939. 

On the evacuation of the London Clearing 
House to Stoke-on-Trent on the outbreak 
of war in 1939, the three clearmgs (with the 
exception of part of the Town Clearing) 
were merged into one General Clearing, in 
which were also included articles payable 
in London drawn on non-clearing banks 
and Government departments, which were 
hitherto collected by a “Walks” system. 
On the return of the Clearmg House to 
London at the close of the war, the General 
Clearing was continued, except that the 
pre-war “Walks” system was remstituted. 

GENERAL CROSSING. A cheque is 
crossed generally which bears across its face — 

1. The words “and Company” or any 
abbreviation thereof between two parallel 
transverse lines, either with or without the 
words “not negotiable.” 

2. Two par^lel transverse lines simply, 
either with or without the words “not 
negotiable.” (See Crossed Cheque.) 

GENERAL EQUITABLE CHARGE. An 
equitable charge not secured by deposit of 
title deeds and which does not arise under 
or afiect an interest under a settlement or 
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trust for sale. May be registered under the 
Land Charges Act, 1925, as a Class C (hi) Land 
Charge. (See Land Charges, Mortgage.) 

GENERAL LEDGER (or Impersonal Led- 
ger). However many books may be in use 
or on whatever system they may be worked, 
they are all brought together in the general 
ledger. For instance the daily totals, debit 
and credit of current accounts, as shown in 
the day books are posted each day into the 
general ledger under the heading “current 
accounts,” and the balance is extended 
weekly or daily, as may be required. When 
the balances in the current account ledgers 
are extracted, they should prove with the 
balance of the “current accounts” account 
in the general ledger, and if the totals of the 
debit and credit sides in the current account 
ledgers are taken out they should agree with 
the corresponding totals in the general 
ledger. In proving the ledgers by totals, it 
is, of course, necessary that the general 
ledger account, at the conlmencement of the 
half-year, should begin with the total of the 
debit balances and the total of the credit 
balances, and not merely with the difierence 
of the two sides. 

The accounts which are found in a general 
ledger vary according to the bank, the 
system and the amount of subdivision which 
is considered necessary. 

GENERAL MEETING. (See Meetings.) 

GIFT OF A CHEQUE. Where a cheque 
is handed to another person as a gift, that 
is, without any consideration, the receiver 
cannot sue the giver thereon. (See Con- 
sideration FOR Bill of Exchange.) 

GIFTS INTER VIVOS. (Gifts between 
living persons.) An inter vivos gift is a gift 
that takes effect in the lifetime of the donor. 
As the gift takes effect at once, it differs 
from a donatio mortis causa, which takes 
effect only in the event of the donor dying 
from the illness he is suffering from at the 
time the gift is made. (See Donatio Mortis 
Causa.) As to the stamp duty on a con- 
veyance operating as a voluntary disposition 
inter vivos, see Section 74 of the Finance 
(1909-10) Act, 1910, under heading Con- 
veyance. 

Section 47 of the Finance Act, 1946, pro- 
vides, as to gifts and dispositions inter vivos, 
that in the case of a person d3dng on or 
after 30th April, 1909, the period preceding 
the death of the deceased before which a 
disposition purporting to operate as an 
immediate gift inter vivos must have been 
made, in order that the property taken 
under the disposition may not be included 


as property passing on the death of the 
deceased, and so liable to death duties, shall 
be five years before the death. 

If the donee is a charity, the period 
remains at one year. 

So much of this Section as makes gifts inter 
vivos property which is deemed to pass on the 
death shall not apply to gifts made in consid- 
eration of marriage (See Deed of Gift.) 

GILT-EDGED BILL. A gilt-edged bill 
IS a bill drawn and negotiated, of which the 
drawer, acceptor and indorsers all enjoy the 
highest credit. 

GILT-EDGED SECURITIES. Securities 
of the highest order and which are con- 
sidered to be absolutely safe, particularly as 
to the payment of the interest thereon. The 
marketable value of many “gilt-edged” 
securities (e.g. Consols), cannot, however, 
be always considered more stable than the 
marketable value of many other securities 
which are not classed as “gilt-edged ” 

Stocks in which trustees may by statute 
invest the trust moneys are " gilt-edged.” 
(See Trustee Investments.) 

GIVERS ON. In connection with the 
Stock Exchange settlements, a “giver on” 
is a broker who lends stock to a broker who 
requires it for delivery, and gives interest 
for the money lent to him on the stock. (See 
TaKKRS“IN ) 

GOLD AND SILVER (EXPORT CONTROL, 
ETC.) ACT, 1920. By Section 1, gold and 
silver coin and bullion were added to the 
articles mentioned in Section 8 of the Cus- 
toms and Inland Revenue Act, 1879 (which 
enables the exportation of certain articles 
to be prohibited). The Section was to con- 
tinue in force till 31st December, 1925, unless 
Parliament otherwise determined. 

By Section 2 the melting of gold and silver 
coin was prohibited (except under licence of 
the Treasury). 

From the Spring of 1919, first under war 
powers and later under the above Act, the 
export of gold was prohibited, except under 
licence of the Treasury. 

The Bank of England was granted, as 
from 29th April, 1925, a general licence to 
export gold until 31st December, 1925, when 
the Act prohibiting the export expired and 
was not renewed. 

Great Britain thus resumed its inter- 
national position as a gold standard country 
from April, 1925, a status which was sus- 
pended on 2l8t September, 1931, when Sub- 
section (2) of Section 1 of the Gold Standard 
Act, 1925, was suspended. (See Gold Stan- 
dard Act, 1925.) 
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GOLD BONDS. In the past it has been a 
common practice in certain countries, par- 
ticularly in the U.S.A., to issue bonds bearing 
a clause promising payment of interest (and, 
if the bonds were redeemable, repa 3 anent) 
in gold coin of a standard fineness. Since 
the commencement of the progressive aban- 
donment of the gold standard, there have 
been several attempts by bondholders to 
enforce gold clauses. Sometimes these at- 
tempts have been successful, but at other 
times they have failed owing either to over- 
riding national laws (as in the U.S.A.) or to a 
Court’s unwillingness to agree with the bond- 
holders’ mterpretation of the clause. 

Of the cases which have come before a 
British Court, the followmg may be men- 
tioned — 

In re SociiU Intercommunale Beige 
d’ ElectricitS . Feist w. the Company. (See The 
Times, 16th December, 1933, and Journal of 
the Institute of Bankers, January, 1934.) 

The decision of the House of Lxirds in this 
case upheld the validity of the gold clause 
incorporated in the particular bonds in ques- 
tion, since the facts showed that the inter- 
pretation of the clause was subject to English 
law. 

2. The King v. International Trustee for 
Protection of Bondholders A.G. (See The 
Times, 15th March, 1937.) 

This was originally an action to enforce 
payment of principal and interest in dollars 
at their former gold value. The House of 
Lords, reversing the judgment of the Court 
of Appeal, held that as American law applied 
to the contract, there only remained an 
obligation to pay depreciated dollars or else 
sterling at a rate of 4.86J to the pound. 

3. British and French Corporation v. New 
Brunswick Railway. (See Financial Times 
Supplement, 5th April, 1937.) 

In this case the clause which the bond- 
holders sought to enforce was incorporated 
in ;^100 bonds dated 1884, and the Court 
held that, in view of the date, the clause 
only amounted to an undertaking to pay 
sterling and repa 3 rment of the bonds would 
be satisfied by a payment of their nominal 
amount. 

From these three cases there emerges a 
fairly clear body of legal doctrine. As a 
rule, pre-war “gold clauses” will not be 
upheld, certainly not if the bonds are ex- 
pressed in sterling. Bonds where the con- 
tract was entered into under the laws of the 
United States are subject to Congress’s deci- 
sion to annul the operation of gold clauses, 
but where the la>^ of England apply to the 


contract, the clause will generally be enforced 
in favour of the bondholder, subject always 
to the original intention of the parties and 
to the exact construction of the words used. 

GOLD BULLION STANDARD. A mone- 
tary system under which gold coins are not 
in circulation, the internal circulating me- 
dium being token paper money and silver 
and copper. The free import and export of 
unminted bulk gold is allowed for mter- 
national payments and the Central Bank 
will buy or sell gold at current market rates. 

GOLD CERTIFICATES. Certificates which 
are issued by the Treasury of the United 
States as part of the paper currency. Gold 
is held agamst them and they are payable in 
gold. The certificates are for amounts from 
$20 to $10,000. 

GOLD CLAUSE. (See Gold Bonds.) 

GOLD COIN. Since the late fifth century 
in this country, gold coins have circulated 
intermittently, and durmg the reign of 
Edward HI, probably about 1343 or 1344, 
a national gold currency was established. 
Gold florins and guineas finally had the 
gold £\ substituted for them in 1816 as 
the legal standard unit. This new gold 
“sovereign” was to weigh 123*27447 grams 
of standard gold, eleven-twelfths fine, and 
be supported by a token silver coinage. 
Gold coin is legal tender for any amount as 
long as it does not fall below 122-5 grams. 
(See Light Gold.) In 1914 gold was called 
in from circulation, by means of notices and 
posters, but no compulsion was used and it 
was not until 1919, after the war was over, 
that it was prohibited to export “gold coin, 
and bullion,” although it had not actually 
been minted since 1917. The return to gold 
in 1925, m which year there was a mintege 
of gold, did not mean a return to the circu- 
lation of gold coin, but a return to gold coin 
reserve ; this had a severe deflationary effect, 
and was finally abandoned in 1931 in favour 
of a gold bullion reserve. 

GOLD EXCHANGE STANDARD. This has 
been called the elastic gold standard by 
which the standard of value is still reckoned 
in so much fine gold, whether coin or bullion, 
but the actual value is preserved by the 
purchase and sale of foreign exchange by 
the Central Institution. The money in circu- 
lation is consequently token money. 

GOLD POINTS. (See Specie Points.) 

GOLD RESERVES. This term formerly 
denoted the stocks of gold com and bullion 
held as cover for an issue of notes where the 
notes were convertible into gold on demand. 
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In the nineteen-thirties, the principal coun- 
tries abandoned the gold standard {q.v .) ; 
gold coins ceased to be used as currency and 
notes were no longer convertible into gold. 
Gold was still used, however, to make inter- 
national payments. The term "gold re- 
serve" came to be used more generally to 
denote any stock of the metal held by a 
central authority for the purpose of making 
such payments. On the 7th September, 
1939, the gold reserve of the Bank of Eng- 
land was transferred to the Exchange 
Equalisation Account {qv.), and as from 
that date the latter authority, among its 
other functions, holds the country’s reserves 
of monetary gold. 

GOLD STANDARD. The system in force 
in this country before the war. There are 
three essential conditions to a gold standard 
proper — 

1. There must be free mintage of gold into 
the standard legal coins. 

2. There must be free and unfettered 
movement of gold into and out of the 
country. 

3. The legal tender paper money of the 
country must be absolutely convertible into 
gold at will. 

The restoration to the gold standard in 
1925 was only partial, for the free con- 
vertibility of paper money into gold coin 
was subject to the option of the Bank of 
England and free mintage of gold was 
withheld. In 1931, by the Gold Standard 
(Amendment) Act, this partial resumption 
was cancelled and the Bank of England was 
reheved of the duty of selling gold at the 
legal price of £3 17s. lOJd. per ounce. 

(See Gold Standard Act, 1925, and Gold 
Standard (Amendment) Act, 1931.) 

GOLD STANDARD ACT, 1925. The 
export of gold weis prohibited, except under 
licence of the Treasury, from the spring of 
1919 until April, 1925, when the gold stan- 
dard m international matters with a free 
export of gold was resumed. The Gold 
Standard Act, 1925, was passed to facilitate 
the return to a gold standard and for 
purposes connected therewith. As explained 
by the Chancellor of the Exchequer, the Act 
provides, among other things, (1) that until 
otherwise provided by proclamation, the 
Bank of England and Treasury notes will 
be convertible into coin only at the option 
of the Bank of England; and (2) that the 
right to tender bullion to the Mint to be 
coined shall be confined in the future by 
law, as it has long been confined in practice, 
to the Bank of England. 


By "Section 1. (1) Unless and until His 
Majesty by Proclamation otherwise 
directs — 

" {a) The Bank of England, not- 
withstanding anything in any 
Act, shall not be bound to 
pay any note of the Bank (in 
this Act referred to as ‘a 
bank note’) in legal com 
within the meaning of Sec- 
tion 6 of the Bank of Eng- 
land Act, 1833, and bank 
notes shall not cease to be 
legal tender by reason that 
the Bank do not continue to 
pay bank notes in such legal 
coin , 

" {h) Repealed tn 1928. 

" (c) Section 8 of the Coinage Act, 
1870 (which entitles any per- 
son bringing gold bullion to 
the Mint to have it assayed, 
coined and delivered to him) 
shall, except as respects gold 
bullion brought to the Mint 
by the Bank of England, 
cease to have effect; 

"(2) So long as the preceding subsection 
remains in force, the Bank of Eng- 
land shall be bound to sell to any 
person who makes a demand in that 
behalf at the head office of the Bank 
during the office hours of the Bank, 
and pays the purchase price in any 
legal tender, gold bullion at the 
pnce of 17s. lO^d. per ounce troy 
of gold of the standard of fineness 
prescribed for gold coin by the 
Coinage Act, 1870, but only in the 
form of bars containing approxi- 
mately 400 ounces troy of fine 
gold." 

An Act was passed on 21st September, 
1931, that "Subsection (2) of Section 1 of 
the Gold Standard Act, 1925, shall cease to 
have effect, notwithstanding that Subsection 
(1) of the said Section remains in force." 

GOLD STANDARD (AMENDMENT) ACT, 
1931. An Act to suspend the operation 
of Subsection (2) of Section 1 of the Gold 
Standard Act, 1925, and for purposes con- 
nected therewith. [21st September, 1931.] 

" Be it enacted by the King’s most Excel- 
lent Majesty, by and with the advice and 
consent of the Lords Spintual and Temporal, 
and Commons, in this present Parliament 
assembled, and by the authority of the same, 
as follows — 

"1. (1) Unless and until His Majesty by 
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Proclamation otherwise directs, Sub- 
section (2) of Section 1 of the Gold 
Standard Act, 1925, shall cease to 
have effect, notwithstanding that 
Subsection (1) of the said Section 
remains in force. 

"(2) The Bank of England are hereby 
discharged from all liabilities in 
respect of anything done by the 
Bank in contravention of the pro- 
vision of the said Subsection (2) 
at any time after the eighteenth 
day of September, nineteen hun- 
dred and thirty-one, and no pro- 
ceedings whatsoever shall be in- 
stituted against the Bank or any 
other person in respect of an5rthing 
so done as aforesaid. 

“ (3) It shall be lawful for the Treasury 
to make, and from time to time 
vary, orders authorising the taking 
of such measures in relation to the 
exchanges and otherwise, as they 
may consider expedient for meeting 
difficulties arising m connection 
with the suspension of the gold 
standard. 

"This Subsection shall continue in force 
for a period of six months from the passing 
of this Act. 

"2. This Act may be cited as the Gold 
Standard (Amendment) Act, 1931.” 

The Treasury Order made under Section 1 
of the Act was as follows — 

” Order made by the Treasury under Sec- 
tion 1 of the Gold Standard (Amendment) 
Act, 1931. 

“The Lords Commissioners of His Maj- 
esty’s Treasury in pursuance of Section 1 of 
Gold Standard Act, hereby order that until 
further notice purchases of Foreign Exchange 
or Transfers of Funds with the object of 
acquiring such exchange directly or in- 
directly by British subjects or persons resi- 
dent in the Umted Kingdom shall be pro- 
hibited except for the purpose of financing 
normal trading requirements— contracts ex- 
isting before 21st September — reasonable 
travelling facilities or other personal pur- 
poses.” 

(Signed) Philip Snowden. 
22nd September, 1931. 

GOLDSMITHS’ NOTES. The prototypes 
of the modem bank notes. 

Before bankmg became a separate business 
in this country, goldsmiths received money 
on deposit and the receipts given for the 
money were called goldsmiths’ notes. The 


notes were payable on demand, and cir- 
culated instead of coins. 

GOOD CONSIDERATION. (See Con- 
sideration.) 

GOOD DELIVERY. On the Stock Ex- 
change a security is not a “good delivery” 
if it IS affected with some irregularity such 
as absence of coupons, or necessary stamps ; 
or, in the case of a bearer security, if a 
holder has written his name on it. 

A certified transfer is accepted as a “good 
delivery ” 

GOOD FAITH. By the Bills of Exchange 
Act, 1882, Section 90 — 

“A thing is deemed to be done in good 
faith, within the meaning of this Act, where 
it IS in fact done honestly, whether it is done 
negligently or not ” 

The same definition is given in the Sale 
of Goods Act, 1893. 

In a case in 1892, Lord Herschell said: 
“If there is anjrthing which excites the sus- 
picion that there is something wrong in the 
transaction, the taker of the instrument is 
not acting in good faith, if he shuts his eyes 
to the facts presented to him and puts the 
suspicions aside without further inquiry ” 
(See Factors Act, Holder in Due 
Course ) 

GOOD LEASEHOLD TITLE. A lease may 
be registered under the Land Registration 
Act, 1925, with a good leasehold title, if 
for twenty-one years or more unexpired. If 
the applicant for first registration is the 
original lessee a good leasehold title may be 
granted on his written statement that he 
has not created any encumbrances. A good 
leasehold title may be converted into an 
absolute title after ten years, on proof that 
the proprietor or successive proprietors have 
been in possession for that time. (Land 
Registration Act, 1925, Section 77 (4).) 
(See Land Registration.) 

GOODS. Where goods Eire in the custody 
of third parties a banker may advance upon 
them on receiving the bill of lading {q.v.) 
or the warrants which are the symbols or 
representatives of the goods. For further 
information see under Delivery Order, 
Trust Receipt, Warehouse-keeper's Cer- 
tificate OR Receipt, Warrant for Goods. 
"The all-important condition of successful 
financing of produce is to finance only for 
customers upon whom the bank can rely in 
regard to character, expierience and means.” 
For full information on this subject reference 
should be made to Bankers’ Advances Against 
Produce, by Alfred Williams. 

If the goods are actuEilly m the possession 
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of the customer who desires an advance upon 
them, the security may be obtained by the 
goods being placed in a warehouse or build- 
ing rented by the bank, the customer signing 
a document or letter of hypothecation, to 
show that the goods have been pledged for 
the advance and to give the banker a right 
to sell the goods, if necessary. In this way 
the goods are under the absolute control of 
the banker and cannot be dealt with until 
he releases them. Warrants for the goods 
are also furnished by the owner to the 
banker, and when any of the goods are sold 
the warrants require to be indorsed over 
by the banker to the purchaser. The goods 
should be insured in the banker’s name. 

GOODS AND CHATTELS. (See Chattels.) 

GOODWILL. When a business is sold the 
expression “goodwill” is used to indicate 
the benefit which the purchaser may be 
expected to obtain from the business con- 
nection formed in the premises, or from the 
good name which the vendor has created for 
himself. The goodwill of certain businesses 
is a valuable asset, and in selling a goodwill 
its value will depend partly upon the vendor 
agreeing not to enter into competition with 
the purchaser. 

Goodwill IS usually valued at a certain 
number of years purchase of the annual 
profits, three to five years being the normal 
figure. 

When a banker examines a balance sheet 
m which an item for goodwill appears, he 
will usually place no value on the item, 

GOSCHENS. A name sometimes given on 
the Stock Exchange to 2^ per cent Consols, 
because Mr. Goschen was responsible for 
the conversion of Consols from 3 per cent 
to per cent. 

GOVERNMENT STOCK. (See National 
Debt.) 

GRANT. A conveyance in writing. 

GREENBACKS. The popular name for 
the notes first issued by the Government of 
the United States in 1862. The backs of the 
notes are printed in green ink, whence the 
ongin of the term, “greenbacks.” They are 
legal tender in that country. 

GRESHAM’S LAW. Where new coins 
and old worn coins are current at the same 
time, the new coins gradually disappear and 
leave the old worn ones in circulation. The 
first person who discovered and explained 
the cause of the disappearance of good coins 
from circulation was Sir Thomas Gresham 
in the sixteenth century. The principle or 
law (now called Gresham’s Law) which he 
stated is: “If coins of the same metal, but 


of varying weight and quality, circulate 
together at the same nominal value, the 
worse coins will tend to drive the better from 
circulation, but the better will never drive 
out the worse.” 

The practice of picking out the gold coins 
of full weight and leaving the light ones in 
circulation (called garbling the coinage) is 
earned on pnncipally by goldsmiths or other 
persons who melt the coins for jewellery, or 
export them and sell them by weight. In 
the ordinary course of business very little 
attention is paid to a coin, so long as the 
stamp upon it is visible, whether it is a light 
one or not. (See Coinage ) 

GROAT. Fourpence. Its standard weight 
IS 29-09090 grains troy, but it is not now 
issued except as Maundy money {q v.). 

Groat is from the French word gros, indi- 
cating the Size of the com, as, when first 
coined by Edward III, it was the largest 
silver com then known. (See Coinage.) 

GROSS PROFIT. The total profit, or gain, 
before the deduction of expenses. 

GROSS RENTAL. The rent of a property 
before the deduction of rates, taxes, repairs 
or other outgoings. (See Valuation.) 

GROUND RENTS. Rents which are 
reserved to the owner of a freehold and which 
are payable by the person to whom the land 
has been leased. For example, if the owner 
of freehold land leases a portion to a person, 
called the lessee or leaseholder, he stipulates 
that he must receive, during the continuance 
of the lease (usually a term of 99 years), a 
certain yearly rent, that is a ground rent. In 
the case of a building lease the lessee is 
obliged to build upon the land, and as he 
erects houses he sub-leases them to other 
parties, who in their turn pay ground rents 
to him. If the lessee pays a ground rent to 
the freeholder or lessor, of, say, ;^100 a year, 
and the lessee builds houses, and sub-leases, 
say, twenty houses at a ground rent of ;^10 
each per annum, the lessee thus obtains 
;^200 a year and, after paying the freeholder 
the ;^100, he has a profit left of ;£100 a year; 
this profit is termed the improved ground 
rent. At the termination of a lease the 
buildings become the property of the lessor. 

When ground rents are purchased, the 
purchaser acquires the rights of the free- 
holder, that is the right to receive the ground 
rents during the continuance of the original 
lease and at the end of the lease to take 
possession of the land with the buildings 
thereon. As the end of the lease approaches 
his investment will naturally increase much 
in value. An investment in such ground rents 
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is therefore an improving one year by year, 
but in the case of an investment in improved 
ground rents it is just the opposite, for the 
purchaser’s rights to receive the rents con- 
tinue only during the unexpired period of 
the lease. The value of his investment will 
accordingly depreciate in value year by 
year, and at the same time he will be 
required to pay the full ground rent to the 
owner of the freehold. The position of the 
owner of ground rents is a safe one, for 
the buildings on the land are an assurance 
that the rent will be punctually paid, and 
at the end of the lease he will, in an ordinary 
case, be able to let the property for more 
than the ground rent. If, during the con- 
tinuance of the lease, the lessee failed to 
pay the ground rent, the lessor would have 
the right to re-enter into possession of the 
land with the buildings attached. If, how- 
ever, ground rents alone are purchased, that is 
without the rights to the freehold, then this in- 
vestment will be a depreciating one and will 
become extinct at the termination of the lease. 

Where ground rents are ofiered as a 
security, the banker should ascertain what 
buildings there are upon the land, otherwise 
he might find himself in possession of security 
with insufficient or even without any build- 
ings to secure the rents 

GUARANTEE. GUARANTY. (French gar- 
antir, to warrant.) A guarantee is an under- 
taking by one person (called the guarantor) 
given to a banker (the creditor), to be 
answerable for the debt of another person 
(the debtor) to the banker, upon default of 
the debtor. 

In Lord Halsbury’s Laws of England a 
guarantee is defined as "an accessory con- 
tract whereby the promiser undertakes to 
be answerable to the promisee for the debt, 
default or miscarriages of another person 
whose primary liabihty to the protmsee must 
exist or be contemplated.” 

A depositor of security to secure another’s 
account is a guarantor or surety. {Re 
Conley, [1937] 4 All E.R. 438.) 

In order to be enforceable at law, a 
guarantee must be in writing. By the 
Statute of Frauds (29 Cax. II, c. 3), Section 4, 
it is enacted that " no action shall be brought 
whereby to charge the defendant upon any 
special promise to answer for the debt, default 
or miscarriages of another person, unless the 
agreement upon which such action shall be 
brought, or some memorandum or note there- 
of shall be in writing and signed by the party 
to be charged therewith, or some other per- 
son thereunto by him lawfully authorised.” 


"There can be no surety without a prin- 
cipal.” (Lord Justice Farwell in Wauthier v. 
Wilson (1912), 28 T.L.R. 239.) 

To be legally effective a guarantee must 
be given for a debt which is enforceable. 
If the debt is not enforceable, the guarantee 
will not be enforceable. Thus, a minor not 
being answerable for a debt he incurs, a 
guarantee for such debt is likewise void. 
{Coutts (S' Co V. Brown Lecky and Others, 
[1946] 2 All E.R. 207.) Likewise, a guaran- 
tee to secure an account opened under an 
impersonal heading, such as "Blackwall 
Parish Hall” is legally invalid, as a parish 
hall cannot, of course, be sued for a debt. 
(See Societies ) 

Sbme banks include a clause m their form 
of guarantee providing that where the debtor 
IS under a legal disability, such as a minor, 
etc., the surety shall be liable as principal. 

A guarantee is a very convenient form of 
security, and because of the ease with which 
it can be given, a banker should be careful 
to make clear to a proposed surety the nature 
of the document which he has to sign, 
although such a party cannot later plead 
ignorance of the contents of the guarantee. 

A contract of suretyship should be entered 
into freely and voluntarily by the guarantor. 
"Everything like pressure used by the in- 
tending creditor will have a very serious 
effect on the validity of the contract.” (Mr. 
Justice Fry in Davies v. London and Pro- 
vincial Marine Insurance Company (1878), 
8 Ch.D. 469.) 

Where a woman gives a guarantee it is 
desirable that she should be separately 
advised by a solicitor so that she shall not 
at a later date set up that she did not 
understand the transaction. Alternatively 
she should sign an admission that she under- 
stands the nature of the transaction, and 
where a married woman guarantees her hus- 
band’s account she should in addition ac- 
knowledge that she enters into the liability 
of her own free will and accord, otherwise 
she may set up undue influence. 

In Bank of Montreal v. Stuart and Another 
(1910), 103 L.T. 641, a wife gave a guarantee 
to a bank in order to help ^r husband and 
a company in which he was interested and 
which was in pecuniary difficulties. She 
alleged that she acted of her ovm free will, 
without any pressure having been put upon 
her, but it appeared that she acted in passive 
obe^ence to her husband’s directions and 
would have signed anjrthing that he asked 
her to sign and had no means of forming an 
independent judgment even if she had 



GUA] 


DICTIONARY OF BANKING 


[GUA 


desired to do so. It was held that the trans- 
action could not stand. Lord Macnaghten 
said : "In the case of husband and wife the 
burden of proving undue influence lies upon 
those who allege it. It is difficult to deter- 
mine in any case the point at which the 
influence of one mind upon another amounts 
to undue influence. It is especially so in the 
case of husband and wife, ... It may well 
be argued that where there is evidence of 
overpowering influence and the transaction 
brought about is immoderate and irrational, 
as it was in the present case, proof of undue 
influence is complete.” 

In an ordinary case a banker is not 
obliged to give information, voluntarily, to 
a proposed surety, regarding the debtor’s 
affairs. "Unless questions are particularly 
put by the surety to gam this information, 
I hold that it IS quite unnecessary for the 
creditor, to whom the suretyship is given, to 
make any such disclosure.” (Lord Campbell, 
m Hamilton v. Watson (1845), 12 Cl. & Fm. 
109.) 

"The only circumstance in which a duty 
to disclose would emerge, and a failure to 
disclose would be fatal to the bank’s case, 
would be where a customer put a question, 
or made an observation in the hearing of 
the bank agent, which would inevitably 
lead anyone to the conclusion that the 
intending guarantor was labouring under a 
misapprehension as to the state of the 
customer’s indebtedness.” [Royal Bank of 
Scotland v. Gteenshields, [1914] S.C. 259.) 

In National Provincial Bank of England 
V, Glanusk (1913), 109 L.T, 103, the defend- 
ant guaranteed all moneys which might be 
due to the plamtiffs on any accounts what- 
ever from one Coles, who was defendant’s 
agent. The plaintiff's manager became aware 
that Coles was paying a debt due from 
him to another bank by an overdraft on the 
plamtiffs. He did not communicate this 
fact to the defendant, and it was contended 
that the latter was discharged from liability 
under the guarantee by reason of the failure 
of the plamtiffs to inform him of the above 
fact which might have indicated to him that 
his agent was behaving improperly towards 
him. It was held that there was no duty 
upon the plaintiffs to communicate to the 
defendant their suspicion that Coles was not 
acting properly towards him and conse- 
quently that the failure to make such com- 
munication did not discharge the defendant 
from liability under the guarantee. 

In Cooper v. National Provincial Bank, 
Ltd. [1945] 2 All £.R. 641, a guarantor 


sought to repudiate his liability on the 
grounds that the bank did not disclose to 
him that the husband of the principal debtor 
was an undischarged bankrupt, that he had 
power to sign on his wife’s account, and 
that the account had been conducted irregu- 
larly. It was held that these were not such 
unusual features as to warrant voluntary 
disclosure by the bank, particularly as the 
husband was not using the account as a 
cloak for his own business activities. 

If a guarantor inquires as to the extent 
of his liability upon the account for which 
he is surety, he is entitled to the informa- 
tion, but a banker should not exhibit the 
debtor’s account to a surety or give details 
regarding it. 

In estimating the value of anyone as a 
surety the point is, as George Rae puts it m 
The Country Banker . "Not what you might 
be able to squeeze out of him by process of 
exhaustion, but what he could at any time 
pay, over and above his other engagements, 
without senous inconvenience or detriment 
to himself That is the true meaning of 
his fitness as a surety ; and if you take him 
for more than this, you may do him a fatal 
disservice, and possibly lay the foundation 
of a bad debt for yourselves.” 

A guarantee may take the form of a bond 
or a guarantee under seal, in which cases 
an ad valorem stamp of 5s. per cent is 
required. The usual form, however, is a 
guarantee under hand. The stamp duty on 
a guarantee under hand is sixpence (see 
Agreement). The stamp may be either 
impressed or adhesive; if adhesive, it must 
be cancelled by the first person signing the 
guarantee. If the document has been signed 
before being stamped, the stamp may be 
impressed within fourteen days from its 
date. If a guarantee is sealed by a company, 
the document is subject to ad valorem duty 
of 5s. per cent. (See Bond.) 

It is essential that a guarantee form 
should be most carefully drawn so as to 
create an effective security, and bankers 
have their ovm printed forms of guarantees 
drafted so as to meet, as far as possible, the 
various requirements of a good and complete 
guarantee. 

The surety’s signature should, as a rule, 
be witnessed by a bank official, and some 
bankers require it to be witnessed by two 
officials. V^^ere the surety lives m another 
town, the document should be sent to a bank 
in that towfa and the surety be requested to 
call there to sign it. 

If there are any alterations in the 



GUA] 


DICTIONARY OF BANKING [GUA 

document, they should be initialed by the the debt which existed at the time the 
guarantor , and if the guarantee being given guarantee was given. 

IS in addition to one already signed by him Upon the expiration of notice from a 
for the same account, a clause should be surety to determine his guarantee, the 
added at the end of the guarantee, if not debtor's account or accounts should be 
already contained therein, to the efiect that broken, and the banker should communicate 
“this guarantee is in addition to and not at once with his customer. Unless the 
in substitution of my guarantee dated account is broken all payments to credit 

for £ and the clause should be signed will go to release the surety, and all debits 

by the guarantor. will form a fresh unsecured advance. The 

Where there are more guarantors than customer’s written consent to the opening 
one, the guarantee should be “joint and of the new account should, if possible, be 
several.’’ The banker can then sue one, or obtained. 

all, of the guarantors as he may consider But where a guarantee contained this 
necessary. If he sues one surety and fails clause — 

to obtain all that is required, he may then “In the event of this guarantee being 

sue the others. This could not be done if determined either by notice by me or my 
the guarantee was “joint’’ only. In a legal personal representatives, or by 

“joint” guarantee, all the sureties must be demand m writing by the bank, it shall 

sued together, and if one of them died his be lawful for the bank to continue the 

estate would not be liable. The banker m account with the principal, notwith- 

that case would have to look to the sur- standing such determination, and the 

viving guarantors, but if the guarantee is liability of myself or my estate for the 

“joint and several” the estate of a deceased amount due from the principal at the 

surety would be liable. In a “several” date when the guarantee is so deter- 

guarantee each one of the guarantors may mined, shall remain, notwithstanding any 

be sued separately for the full amount. The subsequent payment into or out of the 

most satisfactory guarantee for a banker to account by or on behalf of the principal,” 

take 18 , therefore, a “joint and several” one. it was held to avoid the operation of the 
A consideration is not necessary in a rule in Clayton’s case m circumstances 
guarantee under seal, but m a guarantee where the account was not broken on 
under hand, i.e. a simple contract, there determination of the guarantee and sub- 
must be a consideration. The consideration, sequent credits to the account were sufficient 
as a general rule, is the granting of an to extinguish the overdraft existing at the 
advance to a customer against the guarantee, time of determination. {Westminster Bank, 
or it may be the granting of further time to Ltd. v. Cond (1940), 46 Com Cas. 60 ) 
a debtor. A banker’s guarantee usually Where a guarantee for, say, 1,000 is to 

states the consideration, but the document continue in force until the expiration of three 
is not invalid merely by rea.son that the months’ notice in writmg, and when the 
consideration is not expressed therein, account is overdrawn, say, ;^500, the surety 
(Mercantile Law Amendment Act, 1856, gives notice, can the banker let the customer 
Section 3.) In a guarantee simply for a past go on drawing cheques pendmg expiry of the 
debt there would be no legal consideration, notice and let him draw out the whole 

but that point is covered m the usual form 1,000 ? Sir John Paget, in his Gilbart 

of banker’s guarantee, e.g. : “In considera- Lecture (No. 3), 1909, considers that “the 
tion of the Bank allowing ... to keep or to banker would run great nsk if he adopted 
continue an account with them or otherwise this course voluntarily ... all outstanding 
granting him banking facilities or accom- cheques, bills accepted for the customer prior 
modation upon the terms that the Bank to revocation and maturing during pendency 
should be secured as hereinafter appears, I of notice and things of that sort are covered 
hereby guarantee,” etc. by the clause. Possibly it might cover other 

An important point in connection with a transactions m the ordinary course of busi- 
guarantee is that it should be a continuing ness begun prior to revocation and completed 
guarantee, that is, a security which will during currency of notice.” An eimnent 
continue, although toe balance of the debtor’s lawyer, however, takes the opposite view 
account may fluctuate from time to time, and beheves the Courts would give 
A guarantee should therefore expressly state efiect to such a clause, even as regards 
that it "shall be a contmuing guarantee,” voluntary advances made after receipt of 
otherwise it might be held to cover merely notice. If a man guaranteed an overdraft to 
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a firm of manufacturers who, relying on the 
stipulation for three months’ notice, com- 
mitted themselves to certain expenditure, 
it would not be equitable that the guarantor 
should seek to evade the obligation to give 
notice, and thereby threaten the guaranteed 
firm with ruin. "^ATiile a bank should not 
attempt to hold a guarantor to his bargain 
under conditions which would entail un- 
necessary hardship to the guarantor, there 
is good reason to believe that the Courts 
would uphold the clause if the banker, to 
protect his own interests or those of his 
customer, should be induced to rely upon it. 
{Journal of the Institute of Bankers, April, 
1922.) 

Witb respect to a guarantee which con- 
tained the words "to continue in force until 
three months after notice," it has been held 
that notice to the bank of the death of the 
guarantor amounted to a determination of 
the guarantee so far as future advances were 
concerned But some guarantee forms pro- 
vide for three months' notice by the per- 
sonal representatives of the deceased guaran- 
tor. In such a case the executors should be 
immediately advised of the existence of the 
liability and the terms of its determination. 

If there is no question of notice arising, 
when the surety informs the banker that he 
withdraws from any further liability under 
his guarantee, it will be at the banker's own 
risk if he pays any further cheques after 
receipt of such notice ; but if he has promised 
the debtor to pay certain specific cheques, 
those cheques must be paid. The banker 
should see his customer at once as to the 
withdrawal of the guarantee. Some guaran- 
tees expressly state that the guarantee shall 
continue "until you shall receive notice in 
writing from me withdrawing the same, 
provided that the receipt of such notice 
shall not afiect my liabihty hereunder in 
respect of any mone 5 rs that may then be 
due to you from the debtor, or subsequent 
interest thereon, nor in respect of any bills, 
notes, drafts, cheques or other instruments 
which may then be outstanding, or any 
transaction which may then be pending." 

The limitation in a guarantee should 
alwa 3 rs be in respect of the liability and 
never of the advance. Otherwise if the debt 
is allowed to exceed the specified amount, 
it might be contended that the guarantee 
was void. More important is the effect of 
limitation of the liability and not of the 
advance as regards the debtor's bankruptcy, 
for it will give the creditor the right to 
prove on the debtor's estate for the whole 


debt and to use the sum paid by the surety 
for any deficiency , the creditor is not bound 
to deduct the amount paid under the guaran- 
tee before proving, and the guarantor cannot 
prove unless he pays, not the amount men- 
tioned or the limit of his liability, but the 
entire debt. 

In the case of In re Sass, ex parte National 
Provincial Bank of England, [1896] 2 Q.B. 12, 
a surety guaranteed the pa 3 rment of all sums 
of money which were or might from time to 
time become due or owing to the bank on 
the account of S. and the guarantee was 
limited to the amount of ;^300. The guarantee 
gave the bank the right to receive dividends 
from the debtor’s estate. On the bank- 
ruptcy of S. the bank, after receiving the 
;^300 from the surety, claimed to prove on 
the estate for the full amount due. It was 
held by Vaughan Williams, J., that although 
the surety’s liability was limited, still "his 
suretyship was in respect of the whole debt, 
and he, having paid only a part of that debt, 
has in my judgment no right of proof in 
preference or priority to the bank to whom 
he became guarantor.” 

Under a banker’s ordinary guarantee 
form, the banker can prove upon his cus- 
tomer’s estate for the full amount of the debt 
(allowing for any securities held from the 
debtor himself) and require payment in full, 
if necessary, from the guarantor of the 
amount of his guarantee. 

Upon default of a debtor, a banker should 
require immediate payment by a surety of 
the amount of his guarantee When the guar- 
antor pays up, the amount should be placed 
to a separate account, and not go directly 
in reduction of the debtor's account, if the 
banker intends to claim upon the debtor’s 
estate. In such a caise, the guarantee should 
not be cancelled, nor an absolute discharge 
given to the guarantor If the sum tendered 
by the guarantor is sufficient to clear off the 
debt, the amount is usually placed at once 
to credit of the debtor’s account. Many 
guarantees specifically empower the banker 
to place any such moneys to a separate or 
suspense account. 

^^en one of, say, two guarantors pays 
up a part of the amount of the guarantee, 
the guarantors are released to the extent of 
the amount paid, but the banker can sue 
either or both the guarantors for the balance 
of the guarantee. 

If after all dividends have been received 
from the bankrupt's estate, the guarantee 
money in the banker’s hands should be more 
than sufficient to pay off the indebtedness 
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the balance remaining should be returned guarantee was given, or were subsequently 
to the surety, or, if several sureties, to each received. 

one in proportion to the amount he paid. By the Mercantile Law Amendment Act, 

When a banker has demanded payment 1856, Section 5 — 
from a surety, no further cheques should “Every person who, being surety for the 
be debited to the debtor's account, unless debt or duty of another, or being liable with 
notice was given to the surety, when the another for any debt or duty, shall pay such 
demand was made, of the existence of further debt or perform such duty, shall be entitled 
claims by the bank upon the debtor. to have assigned to him, or to a trustee for 

Upon receiving notice of the death of a him, every judgment, specialty, or other 
surety, the debtor’s account or accounts security which shall be held by the creditor 
should be stopped pending fresh arrange- in respect of such debt or duty, whether such 
ments, unless the guarantee expressly pro- judgment, specialty, or other security shall 
vides that the estate of the deceased surety or shall not be deemed at law to have been 

is to continue liable. satisfied by the payment of the debt or 

Where there are several sureties and one performance of the duty, and such person 
of them dies, the account should be broken, shall be entitled to stand in the place of the 
until a fresh guarantee is signed or the creditor, and to use all the remedies, and, if 
survivmg sureties have given a written need be, and upon a proper indemnity, to 
request (stamped 6d.) that the existing use the name of the creditor, in any action, 
guarantee be continued. or other proceeding, at law or in equity, in 

If a deceased surety’s estate is to be held order to obtain from the principal debtor, 
liable, notice of the guarantee should be or any co-surety, co-contractor, or co-debtor, 
given to the legal representatives. as the case may be, indemnification for the 

The lunacy of a guarantor operates in the advances made and loss sustained by the 
same way as the death of a guarantor. In person who shall have so paid such debt or 
Bradford Old Bank v. Sutchffe (1918), 34 performed such duty, and such payment or 
T.L.R. 299, where it was argued for the performance so made by such surety shall 
plaintiffs that, as this was a continuing not be pleadable in bar of any such action or 
guarantee with a clause giving the guaran- other proceedings by him ; provided always 
tors, their executors and administrators, that no co-surety, co-contractor, or co-debtor, 
power to terminate it by three months’ shall be entitled to recover from any other co- 
notice, it did not determine, but continued surety, co-contractor, or co-debtor, by the 
to be operative after the lunacy of the means aforesaid, more than the just propor- 
guarantor, it was held that “this is wrong, tion to which, as between those parties them- 
the notice clause has nothing to do with selves, such last-mentioned person shall be 
lunacy. So far as lunacy is concerned, the justly liable.’’ (See Subrogation.) 
guarantee makes no provision for that event ; When a surety pays off an account and 

it was neither contemplated nor provided requires any securities to be given up to 

for in the document. The bank, when it him, the banker should, before partmg with 
had received notice of the lunacy, could no them, communicate with the debtor or any 
longer make advances upon the faith of other parties concerned with the account, 
the guarantee. Lunacy operated upon this A surety is not entitled to any of the debtor’s 
guarantee just as death operates upon a securities held for the account unless the 
continumg guarantee, and it contains no whole debt is paid off, and this is provided 
provision requiring a notice to terminate it. for in the usual banker’s guarantee form. 
The creditor then knows that the guarantor Where a guarantor has discharged his 
has no longer a contracting mind, and con- liability under a guarantee, a banker is fre- 
sequently cannot be fixed with a contractual quently asked to supply a certificate stating 
liability by an act done by the creditor that included in the payment was a certain 
alone." (See further report of this case sum for interest, the object being that the 
under Broken Account.) guarantor may cleiim repa 3 niient of income 

When a surety has paid off the full amount tax on the interest debited to the account, 
of the debt on the account for which he is In Comm%ssioi%ers of Inland Revenue v. 
guarantor, he is entitled to the rights of the Holder {The Times, 12th March, 1931), 
banker, that is to sue the debtor and to where a guarantor paid off his liability to a 
receive the benefit of any securities held bank and claimed repa 5 niient of the income 
by the banker for the debt, whether the tax on the interest debited to the account, 
securities were held at tire time the the Master of the Rolls held that the interest 
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debited to the overdrawn account each 
year had, in fact, been capitalised with the 
approval of the principal debtor, and that 
the sum paid by the guarantor was capital 
and not capital plus interest. 

But where a guarantor is given time to 
redeem his liabihty on condition that he 
provides the interest at the customary 
periods, and that the debt is transferred 
into his name, he is entitled to relief and a 
bank interest certificate may be given him. 
But sometimes it is not desirable to transfer 
the debt into the guarantor’s name, thereby 
releasing the principal debtor. If, therefore, 
the debt remains in the latter’s name and 
the guarantor provides the interest on the 
debt in consideration of being granted time, 
he cannot as of right claim relief, for it is 
not his advance. But Inspectors of Taxes 
are known to exercise their discretion in 
such cases, and to recognise a bank interest 
certificate given to a surety in such a case. 

If, under a joint and several guarantee, a 
banker obtains payment of the full amount 
of the guarantee from one of the sureties, 
that surety can call upon his co-sureties to 
pay him their proportion of the amount. 
Unless specially provided against in the 
gucirantee, if a banker releases one of several 
joint co-sureties that release may have the 
effect of releasing all the sureties. Before 
releasmg one of several sureties a banker 
should, unless the guarantee provides for 
such a release, obtain the written assent 
(stamped 6d.) of the other sureties, or take 
a fresh guarantee. 

When a surety gives notice to terminate 
a guarantee, the banker should, if possible, 
obtain the notice in writing. If the surety 
subsequently withdraws his notice, a fresh 
guarantee should be signed. 

A guarantee under hand is barred by the 
Limitation Act, 1939, m six years from the 
date when the right of action first accrued 
against the guarantor. In Bradford Old 
Bank V. Sutcliffe, [1918] 2 K.B. 833, where 
m a guarantee there was an undertaking to 
pay "on demand,” it was held that there 
was no cause of action till after the demand. 
Pickford, L.J,, m the course of his judg- 
ment, said that in the case of what has been 
called a direct liability, for example a pro- 
missory note payable on demand, the lia- 
bility exists as soon as the loan is made, 
and the words "on demand” may be 
neglected. " It has, however, been held long 
ago that this doctrine does not apply to 
what has been called a collateral promise 
or collateral debt, and 1 think that a pro- 


mise by a surety to pay the original debt 
is such a collateral promise or creates a 
collateral debt ” Where the guarantee does 
not expressly stipulate that demand shall 
precede payment by the guarantor, see the 
case Parr’s Banking Coy. v. Yates below. 

If there is a clause in the guarantee that 
payment is to be made " days after 

demand,” the statute in such a case will not 
begin to run until the demand has been 
made. It is advisable to get all guarantees 
under hand renewed before they are six 
years old, as it brings to the notice of the 
surety the fact that his liability still con- 
tinues, and avoids any danger there may be 
of the operation of the Limitation Act, 1939. 

A guarantee under seal is not barred till 
twelve years from the date when the cause 
of action arose. And if the guarantee is in 
respect of a debt secured by a mortgage of 
land, the period is twelve years by the Real 
Property Limitation Act of 1874, whether the 
covenant of the surety is in the mortgage 
deed itself, or is contained in a collateral 
bond. Payments to the credit of an account 
by a debtor keep the debt alive as against the 
debtor, but they do not prevent the statute 
from running in favour of a surety. (See 
Limitation Act, 1939 ) 

In the case of Parr's Banking Company v. 
Yates, [1898] 2 Q.B. 460, where the bank 
held a continuing guarantee (which did not 
include an express covenant to pay on de- 
mand) from Yates for an account, Vaughan 
Williams, L.J., said: "My view is that the 
cause of action on the guarantee arose as to 
each item of the account, whether principal, 
interest, commission, or other banking charge 
as soon as that item became due and was not 
paid, and, consequently, the Statute of Limi- 
tations began to run in favour of the defend- 
ant in respect of each item from that date. 
I agree with what my brothers have said 
with regard to the claim for interest. I think 
that the interest stands on the same footing 
as any other item to the debit of the party 
guaranteed m the account, and that the 
defendant continues hable as guarantor in 
respect of interest which has accrued within 
SIX years before action, and does not get rid 
of that liability because his liability to be 
sued on the guarantee with regard to the 
principal has become barred by the Statute 
of Limitations. I also agree that there is 
no ground for saying that there is any rule 
which could apply the payments which have 
been made to the interest on the advances 
made to the party guaranteed as distin- 
guished from the principal. According to the 
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ordinary practice of bankers, the interest due 
is from time to time added to the principal, 
and becomes itself part of the principal 
due." 

When a surety guarantees the general 
balance of the customer’s account, in order 
to ascertain that balance, all accounts 
between the customer and the banker at the 
time the guarantee comes to an end must be 
taken into account. [In re Sherry, London 
and County Banking Co. v. Terry (1884), 25 
Ch.D. 692.) In such cases all the customer's 
accounts should be broken, including any 
account with a credit balance. 

A guarantee for the general balance of all 
the accounts of a customer is to be dis- 
tinguished from a guarantee for an advance 
on a specific account only. In the latter 
case, on the determination of the guarantee, 
the surety would be liable only for the balance 
of that specified account. When an account 
is broken, upon the determination of a 
guarantee, and a new and distinct account is 
opened for future receipts and payments, 
any credit balance on this new account does 
not go to release the surety’s liability on the 
old account, and any overdraft on the new 
account is not covered by the old guarantee 
As to the position when the account is not 
broken, see the case of Bradford Old Bank v. 
Sutcliffe under Broken Account. In that 
case there was a loan account and an un- 
broken working account, and the bank had 
received notice of the insanity of a guarantor 
for the accounts. 

Upon the failure of a guarantor, unless the 
debtor supplies other security, the banker 
should call in his advance and, if repayment 
IS not made, claim upon the surety’s estate. 
The debtor’s account should be broken on 
receipt of the notice. 

Where there are several sureties and one 
of them dies, or becomes bankrupt, or gives 
notice to terminate his liability, the account 
of the debtor should be broken until fresh 
arrangements are made. 

Any material variation of the original 
agreement between the debtor and creditor, 
unless provided for in the guarantee or made 
with the assent of the guarantor, will have 
the effect of releasing the guarantor from 
liability. In Samuel v. Howarth (1817), 3 Mer. 
272, Lord Eldon said: "The surety is held 
to be discharged for this reason, because the 
creditor, by so giving time to the principal, 
has put it out of the power of the surety to 
consider whether he will have recourse to 
his remedy against the principal or not, and 
because he, m fact, cannot have the same 


remedy against the principal as he would 
have had under the original contract." 

Where a guarantee has been given for a 
fixed period and at the end of that period 
it IS arranged that it be continued for a 
further period, either a new guarantee should 
be taken or the old guarantee should be 
indorsed accordingly and bear another six- 
penny stamp. Any such indorsement should, 
of course, be signed by the guarantor, or, if 
more than one, by all of them. If a new 
guarantee has not been obtained, or the old 
one extended, before the fixed period expires, 
the account should be stopped when the date 
arrives until a fresh arrangement is made. 

A guarantee by a married woman can be 
enforced only against her separate estate. 
(See Married Woman.) 

In the case of a guarantee by a firm, it 
should, in order to avoid the risk of any 
future trouble, be signed by each partner. 

Where a change of partnership takes place 
and a guarantee is held for the account, 
unless the form provides for such change, 
the account should be broken until fresh 
arrangements are made. Even if the guar- 
antee contains such provision, it is neces- 
sary to break the account if the banker 
intends to claim on the estate of the partner 
who has died, or retired, or become bankrupt. 

By Section 18 of the Partnership Act, 
1890 : "A continuing guaranty or cautionary 
obligation given either to a firm or to a 
third person m respect of the transactions 
of a firm is, in the absence of agreement to 
the contrary, revoked as to future trans- 
actions by any change in the constitution of 
the firm to which, or of the firm in respect of 
the transactions of which, the guaranty or 
obligation was given." 

Before accepting a guarantee by a com- 
pany, a banker should see that the memo- 
randum of association gives power to the 
company to give a guarantee 

In the case of Yorkshire Wagon Co. v. 
Maclure (1882), 19 Ch.D. 478, where the 
directors had borrowed ultra vires and given 
their personal guarantee, and it was con- 
tended that as the transaction was ultra 
vires there was no liability on the guarantee, 
for where there was no principal there could 
be no surety, the Court held that the direc- 
tors were liable on their guarantee. In 
Garrard v. James, [1925], Weekly Notes, page 
99), the Court reaffirmed the judgment in 
the above case, drawing a distinction between 
the guarantee of a contract which was merely 
ultra vires the contractor, and one which 
was illegal as being contrary to public policy 
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or the provisions of a public statute. A 
guarantee to carry out an illegal contract 
is not enforceable. 

Where, subsequent to the giving of a 
guarantee by directors, security of the com- 
pany is taken, the resolution authorising the 
charging thereof should be passed in general 
meetmg, unless the articles provide that 
the directors can vote on contracts in which 
they are personally interested. For the 
taking of security will lessen the guarantee lia- 
bility of the directors, and to this extent they 
are personally interested. ( Victors, Ltd. {in 
liquidation) v. Lingard, [1927] 1 Ch. 323.) 

Under the Bankruptcy Act, 1914, Section 
44, and the Companies Act, 1948, Section 
320, a payment made to a creditor with the 
dominant motive of giving a surety or 
guarantor a preference over other creditors 
shall be void as agamst the trustee. (See 
Fraudulent Preference.) 

When a guarantee has. been discharged, or 
is no longer required, it should be retained 
by the banker after being cancelled by, or 
in the presence of, the surety. A cancelled 
guarantee may be given up to the surety if 
he demands it. 

If an account which has been closed be 
subsequently reojiened, any guarantee held 
for the old account would not be available 
for the new account. 

As soon as a surety’s obligation to pay has 
become absolute, he has a right in equity 
to be indemnified by his principal. In 
Ascherson v. Tredegar Dry Dock and Wharf 
Co., Ltd., [1909] 2 Ch. 401, A and four 
other directors of a company gave a bank a 
joint and several guarantee to secure the 
overdraft on the company’s current account. 
A died, and the bank then stopped the ac- 
count on which a certain sum was owmg and 
opened a new account. A’s executors re- 
quested the company to discharge the 
liability, which was refused. It was held 
that the guarantors were entitled to be 
discharged by pa3ment by the com- 
pany of the sum owmg. "Where there is an 
actual accrued debt and the surety is liable 
and admits liabihty for the amount guar- 
anteed, he has a right to compel the principal 
debtor to relieve him from his liability by 
paying off the debt." 

The above case, where the amount payable 
under the guarantee had been definitely 
ascertained, is to be distinguished from the 
following case where the amount had not 
been ascertained. In Morrison v. Barking 
Chemicals Co., Ltd. (1919), 122 L.T. 423, 
M gave a guarantee to a bank to secure 


an account current of the defendant com- 
pany, and M sought to compel the company 
to give him relief from his liability to the 
bai^ under the guarantee. Sargant, J., in 
his judgment said that the guarantee was 
to continue until terminated on the initiative 
either of the bank or of the surety. The 
bank could close the account, ascertain the 
amount due and make demand on the 
surety. The surety could, by the terms of 
the guarantee, cause his liability to be 
definitely ascertained by giving the bank 
three months’ notice to determine the 
guarantee. "If and when this is done there 
will be an immediate enforceable liability on 
the part of the surety of the bank, and he 
will then be within the decision of Ascherson 
V. Tredegar Dry Dock and Wharf Co., Ltd.” 
(See above.) "There is no accrued or 
definite liability on the part of the surety 
until there has been some such termination 
or ascertainment as stated.” It was held 
that as neither of those steps had been 
taken M had no immediate right to compel 
the defendant company to relieve him from 
his liability. 

GUARANTEED STOCK. Stock upon 
which the due payment of the interest is 
guaranteed either by the company issuing 
the stock or by another company or by a 
government. Sometimes payment of the 
principal also is guaranteed. 

GUARANTOR. A surety. A person who 
gives a guarantee to a banker (or other 
creditor), agreeing to be answerable for the 
debt of another person if he defaults. 

GUARD BOOK. A book for guarding or 
protecting loose documents. The docu- 
ments are usually gummed or pasted on one 
margin and fastened to the paper edges in 
the book. 

GUARDIANS OF THE POOR. By the 
Local Government Act, 1929, as from 1st 
April, 1930, the functions of each poor law 
authority were transferred to the council of 
the county or county borough comprising 
the poor law area for which the poor law 
authority acted. 

GUINEA. A gold coin at one time current 
in Great Britain at the value of twenty-one 
shillings. It was first coined in 1663 from 
gold brought from the coast of Guinea, 
whence its name. It is still the custom with 
many people to quote fees and subscriptions 
in guineas rather than in pounds. 

GUINEA PIG. A slang Stock Exchange 
expression to si^fy a person who acts as a 
director of various companies merely for 
the sake of the fees to be obtained. 
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HABENDUM. That part of a deed 
which begins with the words “To have and 
to hold" (in Law Latin Habendum et 
tenendum) and which defines what estate or 
interest is thereby granted. 

“HALF-COMMISSION MAN.” A per- 
son who introduces business to a stock- 
broker, and who receives a share of the 
broker’s commission. When the commission 
is shared with an agent, the contract note 
must bear a note to that effect and the name 
of the agent must be given. (See Contract 
Note, Prevention of Corruption Act, 
Stockbroking Transactions.) 

HALF-CROWN. Half-crowns were first 
coined in 1551. 

The standard weight of a half-crown was 
218-18181 grains troy, and its standard 
fineness thirty-seven-fortieths fine silver, 
three-fortieths alloy ; altered by the Coinage 
Act, 1920, to one-half fine silver, one-half 
alloy. 

By the Coinage Act, 1946, these coins are 
now made of cupro-mckel. (See Coinage.) 

HALF NOTES. A bank note which is to 
be remitted by post is sometimes cut m 
halves, and one half sent by post. When an 
acknowledgment is received, the other half 
is sent. The receiver of halves should fix 
the respective halves together with strips of 
gummed paper, and see that the numbers 
correspond, otherwise much trouble will be 
caused if a note gets into circulation (as 
sometimes occurs) with a different number 
on each half. 

A person remitting notes in halves does 
not part with the property in the notes until 
he has sent the second halves, and until then 
he may reclaim the first halves which he sent. 

If one half of a note is lost, the issuing 
banker will usually pay the amount upon 
production of the other half, provided that 
a satisfactory indemnity is given for his 
so pa3HLng. 

Half notes are legally described as goods and 
chattels, though notes are described as money. 

HALFPENNY. It is made of bronze — that 
is, a mixture of copper, tin and zmc. Its 
standard weight is 87*50000 grains troy. 

The diameter of a halfpenny is exactly 
one mch. (See Coinage.) 

HALF-SOVEREIGN. Its standard weight 
is 61-63723 greiins troy and its standard fine- 
ness eleven-twelfths fine gold, one-twelfth 
alloy. When its weight, from wear and tear, 
fell below 61-125 grains troy it ceased to be 
legal tender. (See Coinage.) 

HAMMERED. When a member of the 
Stock Exchange is unable to meet his lia- 


bilities, his failure is announced in the 
“House” after attention has been obtained 
by one of the waiters giving three blows 
on his stand with a wooden hammer. A 
defaulter is thus said to be “hammered.” 

HAND AND SEAL. The phrase “as wit- 
ness our hands and seals” which is found at 
the end of a deed of transfer and other deeds, 
refers to the signatures and seals which 
follow. But the word “hand” originally 
meant an actual impression m ink upon the 
deed of the person’s hand. 

HEDGING. (See Futures.) 

HEIR. The heir or heir-at-law was the 
person entitled, by law, to the real property 
of a deceased person who left no will. 

In ascertaining who wzis heir the eldest son 
and his descendants came first, then the othei 
sons in order and their descendants. II 
there were no sons, but only daughters, they 
succeeded to the property as co-parceners — 
that is, they succeeded to it equally. Failing 
lineal descendants, the nearest line^ ancestor 
was the heir. 

Heirship was abolished after 1925. (See 
under Intestacy.) 

HEIR-APPARENT. The person who was 
certain to succeed to an estate if he survived 
the present owner. Heirship was abolishec 
after 1925. (See Intestacy.) 

HEIR-PRESUMPTIVE. The person whe 
would succeed to an estate if the preseni 
owner died at once, but whose right to sue 
ceed would be cancelled in the event of z 
child bemg born having a prior right. Heir 
ship was abolished after 1925. (See In 

TESTACY.) 

HELD OVER. When a cheque upon z 
local bank is received by a banker, after th( 
daily exchange has been made, it is usuall} 
“held over” till the following day. Bui 
cheques received by a banker, drawn upon hi! 
own ofi&ce, are not (except m certain case! 
in connection with a local clearmg in largt 
towns) "held over,” as they should eithe: 
be paid or dishonoured on the day of receipt 

HEREDITAMENT. From the Latii 
heredito, I inherit. 

Hereditament means any real propertj 
which on an intestacy before 1st January 
1926, might have devolved upon an heir. 

(See Corporeal Hereditament and In 
CORPOREAL Hereditament.) 

HERIOT. The right of the Lord of the 
Manor, on the death of a copyhold tenant, 
to take the best beast or sometimes the best 
chattel. 

Abolished with copyhold tenure as from 
1st January, 1926. 



HER] 


DICTIONARY OF BANKING 


[HOL 


HERITABLE BOND. In Scotland, a 
bond by a debtor for a sum of money, which 
includes a conveyance of land, to be held by 
the creditor as security for the money. 
(See Appendix on “ Scottish Banking" under 
Heritable Securities.) 

HOLDER. (See Holder of Bill of 
Exchange.) 

HOLDER FOR VALUE. A holder for 
value of a bill of exchange is defined by 
Section 27 of the Bills of Exchange Act, 
1882— 

" (2) Where value has at any time been 
given for a bill the holder is deemed 
to be a holder for value as regards 
the acceptor and all parties to the 
bill who became parties prior to 
such time. 

" (3) Where the holder of a bill has a hen 
on It, arising either from contract 
or by implication of law, he is 
deemed to be a holder for value to 
the extent of the sum for which he 
has a hen." 

By Section 30 — 

" (1) Every party whose signature appears 
on a bill is pnma facie deemed 
to have become a party thereto for 
value." 

A holder for value is not liable upon a bill 
unless he has endorsed it, but he may sue on 
the bill in his own name. 

The holder for value of a bill may be the 
payee who is in possession of it, or an in- 
dorsee who is in possession of it, or the bearer 
of it. 

A banker who merely collects a cheque is 
not a holder for value, but if he cashes a 
cheque drawn upon another banker he is a 
holder for value. The banker is also a 
holder for value if the cheque is paid in for 
the express purpose of reducing the cus- 
tomer’s indebtedness. Likewise he is a 
holder for value of uncleared effects where 
there is an express or implied agreement for 
the customer to draw against them before 
clearance. (See A. L. Underwood v. Bank 
of Liverpool Martins, Ltd . ; and v. 
Barclays Bank, Ltd., under Collecting 
Banker.) A banker who discounts a bill is 
a holder for value. 

Until value is given no party can sue upon a 
bill. If, for example, no value is given on a bill 
till it reaches the hands of a third indorser, 
none of the parties before that third in- 
dorser can sue upon the bill, but the third 
indorser, because he has given value, can sue 
all the prior parties. If that third indorser 
transfers to a fourth person, without any 
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value being given, that person cannot sue the 
third indorser, seeing he did not give value 
to the third indorser for the bill, but he can 
sue all the parties to the bill that the third 
indorser had the right to sue. 

The holder of a bill payable to his order 
must indorse it. When the holder of a bill 
payable to bearer (see Bearer) negotiates it 
by delivery, without indorsing it, he is called 
a "transferor by delivery" [q.v.) and war- 
rants to his immediate transferee that the 
bill is what it purports to be. 

If the title of a holder for value is defective, 
as where the bill was obtained by fraud, 
duress, or force and fear, or for an illegal 
consideration, he cannot recover the amount 
from the person defrauded or otherwise. 
But a "holder in due course” can sue any 
party to the bill. No title, however, can be 
obtained through a forged signature. (See 
Bill of Exchange, Cheque, Consideration 
FOR Bill of Exchange, Holder in Due 
Course.) 

HOLDER IN DUE COURSE. The Bills of 
Exchange Act, 1882, Section 29, defines a 
holder in due course as follows — 

"(1) A holder in due course is a holder 
who has taken a bill, complete and 
regular on the face of it, under the 
following conditions, namely — 

" (a) That he became the holder 
of it before it was overdue, 
and without notice that it 
had been previously dis- 
honoured, if such was the 
fact: 

‘ ' {b) That he took the bill in good 
faith and for value, and that 
at the time the bill was 
negotiated to him he had no 
notice of any defect in the 
title of the person who 
negotiated it. 

"(2) In particular the title of a person 
who negotiates a bill is defective 
within the meaning of this Act 
when he obtained the bill, or 
the acceptance thereof, by fraud, 
duress, or force and fear, or other 
unlawful means, or for an illegal 
consideration, or when he nego- 
tiates it in breach of faith, or 
under such circumstances as amount 
to a fraud. 

" (3) A holder (whether for value or not) 
who derives his title to a bill 
through a holder in due course, 
and who is not himself a party to 
any fraud or illegality affecting it. 
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has all the rights of that holder 
in due course as regards the accep- 
tor and all parties to the bill prior 
to that holder.” 

A bill does not require acceptance to make 
it "complete and regular on the face of it.” 
{National Park Bank of New York v. 
Berggren <&* Co (1914), 110 L.T. 907.) 

In R. E. Jones, Ltd. v. Waring <&* Gtllow, 
Ltd., [1926] A.C. 670, the House of Lords 
held that the expression "holder in due 
course,” as defined in Section 29, does not 
include the original payee of a bill or cheque. 
Before a person can be a holder in due course, 
the instrument must have been negotiated 
to him, and the original delivery of the bill 
or cheque to the payee is not such a nego- 
tiation. 

By Section 30 — 

" (1) Every party whose signature appears 
on a bill is pnma facte deemed to 
have become a party thereto for 
value. 

" (2) Every holder of a bill is pnma facte 
deemed to be a holder in due course ; 
but if in an action on a bill it is 
admitted or proved that the accep- 
tance, issue, or subsequent negotia- 
tion of the bill IS afiected with 
fraud, duress, or force and fear, or 
illegality, the burden of proof is 
shifted, unless and until the holder 
proves that, subsequent to the 
alleged fraud or illegality, value 
has m good faith been given for 
the bill.” 

The meaning of "good faith” is given in 
Section 90 — 

"A thing IS deemed to be done in good 
faith, within the meaning of this Act, where 
it is in fact done honestly, whether it is done 
negligently or not.” 

If, for example, Jones is the holder in due 
course, he has the right to sue any party to 
the bill, but if in an action it is proved that 
the bill is affected with some taint, as de- 
scribed in the above sections, it will be neces- 
sary for Jones, in order to preserve his rights, 
to show that he gave value for the bill sub- 
sequent to the alleged taint, and that he 
took it in good faith without knowledge of 
an5rthing being wrong with the bill. 

If Jones, the holder in due course, transfers 
the bill to Brown, but without any value 
being given therefor. Brown obtains the same 
rights that Jones had and can sue any party 
prior to Jones, but he cannot sue Jones 
because of the absence of consideration. 


"No consideration” is a good defence 
between parties closely related on a bill, but 
a holder in due course is not affected by the 
fact of there having been "no consideration” 
between any parties before it was transferred 
to him for value. 

Section 38 deals with the rights of a 
holder — 

" The rights and powers of the holder of a 
bill are as follows — 

"(1) He may sue on the bill in his own 
name: 

" (2) Where he is a holder in due course, 
he holds the bill free from any 
defect of title of prior parties, as 
well as from mere personal de- 
fences available to prior parties 
among themselves, and may enforce 
payment against all parties liable 
on the bill: 

**(3) Where his title is defective {a) if he 
negotiates the bill to a holder in due 
course, that holder obtains a good 
and complete title to the bill, and (&) 
if he obtains payment of the bill the 
person who pays him in due course 
gets a valid discharge for the bill.” 

Where a signature on a bill is forged, 
no one can obtain any right to the bill 
through or under that signature. (See Bill 
OF Exchange, Forgery, Holder for 
Value ) 

HOLDER OF BILL OF EXCHANGE. 

The holder of a bill is the person who is in 
possession of it and may be either the payee, 
or an mdorser, or the bearer. (Bills of Ex- 
change Act, 1882, Section 2.) 

There are three kinds of holder, a simple 
holder of a bill, a holder for value, and a 
holder in due course. 

If the holder of a bill has not given value 
for it, he cannot sue any party subsequent 
to the last indorsement when value was 
given. 

The holder of a bill, unless it is indorsed 
payable to him, need not indorse it, though, 
as a mle, any person taking a bill would 
require the person from whom he takes it to 
indorse it. The person receiving a bill has 
the right to demand the indorsement of the 
transferor if the bill was payable to his 
order. 

If a bill is payable to the holder’s order, 
he must indorse it, whether the transferee 
demands his indorsement or not. 

Where the holder of a bill payable to 
bearer (see Bearer) negotiates it by de- 
livery, without indorsmg it, he is called a 
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“transferor by delivery” {q.v.) and warrants 
to his immediate transferee that the bill is 
what it purports to be. 

No one can be a holder, holder for value, 
or holder in due course whose title has to 
be made through a forged signature. 

Any holder may convert a blank in- 
dorsement into a special mdorsement by 
writing above the indorser's signature a direc- 
tion to pay the bill to the order of himself 
or some other person. 

A holder may strike out any indorsement 
on a bill, and the person whose signature 
is struck out is thereby released from 
liability, and so are all subsequent indorsers. 
A banker usually cancels his indorsement on 
a dishonoured bill. 

If a holder receives payment of a bill from 
an indorser, the bill must be given up to that 
indorser, who will then have all the rights of 
the holder from whom he received it. (See 
Payment for Honour.) 

A banker is under no liability on a cheque 
or bill to a holder, unless he has in some way 
given the holder to understand that the 
cheque or bill will be paid. (See Bill of 
Exchange, Holder for Value, Holder in 
Due Course, Transferor by Delivery.) 

HOLDING OUT. By words or conduct 
giving rise to the idea that definite relations 
exist such as those of agency or partnership. 
It is a special application of the principle 
of estoppel. In the Partnership Act, 1890, 
Section 14, it is enacted that everyone 
who by words spoken or wntten, or by 
conduct represents himself, or who knowingly 
sutlers himself to be represented, as a 
partner in a particular firm is liable as a 
partner to anyone who has on the faith of 
any such representation given credit to the 
firm. (See Partnerships.) 

HOLIDAYS EXTENSION ACT, 1875. (See 
Bank Holidays.) 

HOLOGRAPH. A document which is 
entirely, or almost entirely, written by the 
person who signs it. A holograph cheque 
is less likely to be a forgery than if it is 
merely signed by the drawer. 

In Scotland, when a surety signs a printed 
form of guarantee, he sometimes writes above 
his signature “adopted as holograph.” (See 
Attestation.) 

HOME SAFE. A small metal box with 
separate compartments for coins of various 
denominations and for notes. These home 
safes can be obtained from a bank by anyone 
opening a Home Safe Deposit Account, with 
a small initial deposit. The key is reined 
by the bank and ^e contents are credited to 


the holder’s account from time to time as 
the safe is brought into the bank to be 
emptied. Pass books are issued and furnish 
a record of the transactions affecting the 
account, and the books must be presented 
whenever money is paid in or withdrawn. 

Home Safe Accounts are intended for 
small savings only and usually there is a 
hmit on what new money may be deposited 
in any one year (e.g. ;^500). Interest is 
allowed at 2^ per cent up to a maximum 
balance of ;£100 and at IJ per cent on sums 
in excess thereof. 

HOT TREASURY BILLS. A name given 
to Treasury Bills allotted on the last tender 
date. 

HOTCHPOT. In law, the gathering 
together of property for the purpose of mak- 
ing an equal division. 

HOUSE. The word is used with reference 
to the Bankers’ Clearing House, the Stock 
Exchange, or a large London Bank Ofl&ce, 
as the case may be. 

HOUSE BILL. A bill drawn by a com- 
pany or firm upon itself, as between different 
branches. (See Pig upon Bacon.) 

HOUSEHOLDER’S PROTEST. Where the 
services of a notary cannot be obtained at 
the place where a bill is dishonoured, any 
householder or substantial resident may, 
in the presence of two witnesses, give a 
certificate attesting the dishonour of the 
bill, and the certificate shall in all respects 
operate as if it were a formal protest of the 
bill. (Section 94, Bills of Exchange Act, 
1882 ) (See also Protest.) 

HOUSING ACT, 1936. The purpose of 
this Act is to abate and prevent overcrowding 
in dwellmg-houses and to provide for the 
redevelopment of urbein arecis in connection 
with housing accommodation. It is provided 
that a local authority may compulsorily 
acquire land for redevelopment purposes. 
Compensation paid for property so acquired 
is, by the Act, assessed in accordance with 
the Act of 1930. Hence small weekly 
properties in a congested area may prove 
to 1^ a deceptive form of security if valued 
on a rental basis, for little more than the site 
value may be awarded as compensation if 
the property is acquired under the above 
Act. 

HOUSING ACT, 1949* This statute 
amended the Housing Act of 1936, by 
making the latter's provisions available for 
the benefit of all classes of the community 
and not merely for what was described in 
the Act as the “working classes.” The new 
Act also authorises Exchequer grants towards 
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the improving of housing accommodation and 
the provision of other amenities. 

HUSBAND (SHIP). (See Ship’s Husband.) 

HYPOTHECATION. In maritime law 
the term refers to the charging of a ship or 
its cargo or its freight as security for a debt 
without possession or ownership thereof 
passing to the creditor. 

In banking matters the term is sometimes 


used to denote an agreement to give a 
charge over goods or documents of title 
thereto without conferring possession, but 
undertaking to give a pledge when the goods 
or documents are to hand. 

A letter of hypothecation, however, is 
strictly synonymous with a trust letter. 
(See Letter of Hypothecation, Trust 
Letter.) 
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ILLEGAL CONSIDERATION. (See Con- 
sideration.) 

IMMEDIATE ANNUITY. An immediate 
annuity is payable commencing with a pay- 
ment six months after the purchase is 
completed and terminating at death. 

For example, at the age of fifty-five 
(male) ;^100 may purchase an immediate 
annuity of ;^6. (See Annuity.) 

IMMEDIATE PARTIES. The “imme- 
diate parties" to a bill of exchange are 
those in close relationship, as the drawer 
and acceptor, the drawer and payee, and 
an indorser and the immediately preced- 
ing and subsequent indorsers. (See Parties 
TO Bill of Exchange.) 

IMPEACHMENT OF WASTE. A law 
term, meaning liabihty for waste or injury 
to a property. 

Under the Settled Land Act, 1925, a 
tenant for life may, without impeachment 
of waste by any remainderman or rever- 
sioner, execute any improvement authorised 
by this Act, and for the purposes thereof use, 
on the settled land, works proper for the 
improvements and repairs, get and work 
limestone, etc., and cut down and use timber 
and other trees not planted for shelter or 
ornament. (Section 89.) 

IMPERSONAL ACCOUNTS. Accounts 
which are not connected with persons, e.g. 
expenses, interest, discount. Head Ofi&ce 
account, bills, shares, rent, premises. 

As to accounts which are opened by 
customers with headings such as “Church 
Fund," “Cricket Club," etc., see the remarks 
under Societies. 

IMPERSONAL LEDGER. (See General 

IMPERSONAL PAYEES. Cheques pay- 
able to “Cash or order," “Wages or order," 
etc., are not payable to bearer under the 
Bills of Exchange Act, 1882, Section 7, s.s. 3, 
as they are payable to impersonal payees. 
In some cases such cheques are payable on 
the drawer’s indorsement. They are not 
bills of exchange, however. In North and 
South Insurance Corporation, Ltd. v. National 
Provincial Bank, Ltd. {The Times, 7th 
November, 1935), it was held that an 
instrument payable to “Cash or order" was 
not a cheque, for it did not conform to the 
definition of a bill, in that “cash" was not 
a specified person. The document merely 
directed the payment of cash to some im- 
personal account which could not indorse, 
and the printed words “or order" were 
ovemden by the written word “Cash." 
The document was thus a good direction 


to pay money to bearer and the bank was 
not held liable. In this case, however, the 
money had reached the party whom the 
drawer intended, and the judgment was 
influenced by this fact. It is doubtful as to 
what would happen if the money got into 
wrong hands. Hence, a paying banker 
would probably be justified in returning a 
document drawn in such terms as an 
irregular document if he was not satisfied 
that it had reached the proper party. 

IMPLEMENT. In Scotland, to imple- 
ment a contract is to carry it into effect. 

IMPORT SPECIE POINT. (See Specie 
Points ) 

IMPRESSED STAMPS. Impressed stamps 
are required on — 

Assignments of Life Policies. 

Conveyances. 

Inland Bills of Exchange (except when on 
demand, at sight, on presentation, or 
not exceeding three days after date 
or sight, when either an adhesive or 
impressed stamp may be used). 

Inland Promissory Notes. 

Memoranda of Deposit of Deeds. 

Mortgages 

Policies of Life Insurance. 

Policies of Sea Insurance. 

Transfers. 

Stamps may be impressed on all instru- 
ments except where an adhesive appro- 
priated stamp IS necessary. (See Appro- 
priated Stamps.) In certain cases (e.g. a 
guarantee under hand, and a memorandum 
of deposit of marketable securities) either 
an impressed or adhesive stamp may be 
used. (See Adhesive Stamps.) 

IMPROVED GROUND RENTS. (See 
Ground Rents.) 

IN CASE OF NEED. A referee “in case 
of need" is the person whose name a drawer 
or any indorser may msert in a bill, to whom 
a holder may resort in case the bill is dis- 
honoured, by non-acceptance or by non- 
payment. (Bills of Exchange Act, 1882, 
Section 15.) The words are usually placed 
in the left-hand bottom comer of the bill, 
as “In case of need with the English 
Bank, Ltd., London." A holder may please 
himself whether, or not, he resorts to the 
referee. 

Where a dishonoured bill contains a 
reference in case of need, it must be protested 
for non-payment before it is presented for 
payment to the referee in case of need 
(Section 67, Bills of Exchange Act, 1882). 
(See Acceptance for Honour, Referee in 
Case of Need.) 
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INCHOATE INSTRUMENT. An incom- 
plete document, as, for example, a stamped 
bill form, signed by a person and handed to 
another person to fill up and make into a 
complete bill. 

By Section 20 of the Bills of Exchange Act, 
1882— 

“ (1) Where a simple signature on a blank 
stamped paper is delivered by the 
signer in order that it may be 
converted into a bill, it operates as 
a pytma facie authority to fill it 
up as a complete bill for any 
amount the stamp will cover, using 
the signature for that of the drawer 
or the acceptor, or an indorser; 
and, in like manner, when a bill is 
wanting in any material particular 
the person in possession of it has 
a pnma facte authority to fill up 
the omission in any way he thinks 
fit. 

“(2) In order that any such instrument 
when completed may be enforceable 
against any person who became a 
party thereto prior to its com- 
pletion, it must be filled up within 
a reasonable time, and strictly in 
accordance with the authority given. 
Reasonable time for this purpose is 
a question of fact. 

Provided that if any such instru- 
ment after completion is negotiated 
to a holder in due course it shall 
be valid and effectual for all 
purposes in his hands, and he may 
enforce it as if it had been filled 
up within a reasonable time and 
strictly in accordance with the 
authority given." 

It is important to note that an incomplete 
bill must be filled up strictly in accordance 
with the authority given. If a person signs 
a stamped form as an acceptor and hands 
it to another person to fill up in a certain 
specified manner and sign it as drawer, and 
the drawer exceeds his authority, the 
acceptor will not be liable thereon to the 
drawer, but if the bill is negotiated to a 
holder in due course, he will be liable to such 
a holder. By accepting a bill in blank an 
acceptor may thus find himself in the 
awkward position of having to pay a very 
much larger sum than he mtended to pay 
when he placed his name on the paper. 

The Court of Appeal said in France v. 
Clark (1884), 26 Ch.D. 257: "The person 
who has signed a negotiable instrument in 


blank or with blank spaces is, on account of 
the negotiable character of that instrument, 
estopped by the law merchant from dis- 
putmg any alteration made in the document 
after it has left his hands by filling up blanks 
(or otherwise in a way not ex facte fraudu- 
lent) as against a bona fide holder for value 
without notice, but it has been repeatedly 
explained that this estoppel is in favour only 
of such a bona fide holder, and a man who, 
after taking it in blank, has himself filled up 
the blanks in his own favour without the 
consent or knowledge of the person to be 
bound, has never been treated in English 
Courts as entitled to the benefit of that 
doctrine.” (See Bill of Exchange.) 

If a customer draws a cheque with blank 
spaces, so that it is put into the power of 
a dishonest person to increase the amount 
by forgery, the customer must bear the loss 
as between himself and the banker. (See 
London Joint Stock Bank, Ltd. v. Macmillan 
and Arthur, under Alterations.) 

INCOME DEBENTURE. A debenture 
which provides that the principal or interest, 
or both, shall be payable only out of the 
profits of the company. (See Debenture.) 

INCOME TAX. Income tax is assessed 
and collected in accordance with the pro- 
visions of the Income Tax Act, 1952, as 
amended by subsequent Finance Acts. 

The income tax year commences on the 
6th April. 

• Persons Liable. Broadly speaking, all 
persons (including companies) permanently 
resident in the United Kingdom are liable 
to income tax in respect of all income 
whether arising from sources in the United 
Kingdom or abroad, whilst persons resident 
abroad are liable only on income arising 
from sources in the United Kingdom. (See 
below under " Residence Abroad.") 

Rates and Reliefs. The standard rate of 
income tax is determined annually by the 
Finance Act, which implements the Budget. 

Individuals resident in the United King- 
dom are entitled to certain allowances and 
reliefs which may vary year by year. 

Relief from the tax payable may be 
claimed in respect of premiums paid for 
insurance of claimant's own life or that of 
his wife and for deferred annuities, etc. 
The rates of relief vary according to the 
taxpayer’s total income and the date the 
policy was effected, whilst the amount on 
which relief is allowed is subject to certain 
limitations. 

Persons resident abroad, unless they fall 
within special classes (see below under 
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“Residence Abroad"), are not entitled to 
any of the allowances enumerated above. 

Companies are chargeable at the full 
standard rate of tax on their net profits, 
subject to any of the “Sundry Reliefs "(see 
below) which they may be entitled to claim. 

Division of Income. For purposes of 
assessment, income is divided into five 
Schedules — 

Schedule “A." Income from the owner- 
ship of lands, houses, etc. 

Schedule “B." Income from the occupa- 
tion of lands (farming, etc.). 

Schedule “C." Income paid under deduc- 
tion of tax at the source out of public 
revenue. 

Schedule “D.” Income from trades, 
professions, and vocations ; interest 
and sundry items of income not falling 
under other Schedules; income from 
foreign and dominion securities and 
possessions. 

Schedule “E." Income from employ- 
ments. 

Basis of Assessment. Assessments under 
Schedule “A" are based on the annual 
value of the property and a statutory 
allowance to cover repairs and maintenance 
of the property is deducted to amve at 
the figure on which tax is chargeable. 

Assessments under Schedule “B" are 
based on the full annual value of the land, etc. 

Income fallmg under Schedule “D" 
which has not suffered tax by deduction at 
source and under Schedule “E” is normally 
assessable on the income of the year preced- 
ing the year of assessment. There are special 
bases prescribed for the first and last years 
of a business, profession, or employment 
and for the years m which other sources 
of income commence and cease. 

Assessment and Collection of the 
Tax. Returns are required (usually annu- 
ally) from persons in receipt of income 
chargeable to tax in their hands whether 
such persons are the ultimate owners of 
the income or not. 

As a general rule, tax is assessed and 
collected at the source, wherever possible, 
before the income reaches the person to 
whom it belongs. Where tax is collected at 
source, the payer of the mcome heis the 
right to deduct tax (normally at the standard 
rate) from the pa 3 rments made to the 
ultimate owner. For example — 

(a) Tax under Schedule “A" is normally 
collected from the occupier of the 
property who, if a tenant, may 
deduct it from the rent paid. 


(2>) Companies are assessed to tax on 
the whole of their profits and, 
when pajdng dividends, are en- 
titled to deduct tax appropriate 
thereto. 

(c) Tax on interest and dividends falling 

under Schedule “C" and on in- 
terest and dividends from foreign 
and dominion companies paid 
through agents in the United King- 
dom IS assessed on the agents who re- 
tain the tax in making the pa 3 ments. 

(d) Ground rent, mortgage interest, and 

other annual mterest pa 3 ments 
are similarly subject to deduction 
at source. Bank mterest is not, as 
a general rule, regarded as annual 
interest and is, therefore, paid 
in full. 

An individual on making a Return on 
his own behalf declares the whole of his 
income whether taxed at source or not and, 
if tax has been overpaid or over-deducted, 
the excess may be reclaimed. 

The income of a married woman is 
included with that of her husband unless 
“Separate Assessment" is claimed, in which 
case the allowances will be apportioned be- 
tween the parties according to their respective 
incomes. 

The tax is normally payable on the 1st 
January for the year ending the following 
5th April or, m the case of earned mcome, 
in two instalments on the 1st January and 
1st July. 

Appeals agamst assessments may be made 
to the General Commissioners (a local body) 
or the Special Commissioners of Income Tax. 
On a point of law the case may be taken to 
the High Court, thence to the Court of 
Appeal, and finally the House of Lords. 

Normally, six years is the time limit for 
making assessments or claiming repayment 
of tax. 

Penalties are prescribed for failure to 
make Returns or for false Returns. 

Residence Abroad. There is no defini- 
tion in the Income Tax Acts of the terms 
“residence" and “ordinarily"; as a general 
rule, they are to be given their everyday 
meaning. “ Residence " must not be confused 
with “ domicile," which also has a bearmg on 
income tax liability. Each case is determined 
on its particular facts but, broadly speaking, 
an individual is regarded as resident in the 
United Kingdom — 

(1) if he is a British subject and usually 
resides in the United Kingdom; 
temporary absence abroad, unless 
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extending to the whole of the year 
of assessment, does not entitle him 
to be regarded as a non-resident, 
or whether or not he is a British Subject — 

(2) if he maintains a place of residence 

in the United Kingdom and is in 
the country at any time during 
the year of assessment ; 

(3) if he visits the United Kingdom for 

a penod or periods amounting to 
six months or 183 days in the 
year of assessment ; 

(4) if he visits the United Kingdom 

habitually and his average annual 
visits amount to three months. 

Individuals falling within (1), (2), and 
(4) might be regarded as both resident 
and ordinarily resident in the United 
Kingdom. 

The residence of a company is, generally 
speaking, determined by the place where the 
control of the company is exercised and not 
where the company is incorporated or its 
trading operations are carried out. 

A person held to be resident abroad for 
any year is entitled to claim exemption from 
income tax on eill income of that yecir from 
foreign and dominion sources. 

A person held to be ordinarily resident 
abroad may claim exemption from tax on 
interest from 3J per cent War Loan, 4 per 
cent Victory Bonds, and 4 per cent Funding 
Loan. 

If a person resident abroad falls within 
certain specified classes (e.g. British sub- 
jects, Crown servants, etc ), he is entitled 
to a measure of relief from tax on mcome 
from United Kingdom sources — apart from 
any claim to exemption he may have in 
respect of the three aforementioned British 
Government securities — otherwise he is 
liable at the full standaurd rate on such 
income. 

A person resident in the United Kingdom, 
but ordinarily resident abroad, is liable 
on "remittances” of income from foreign 
and dominion sources and not on the whole 
income arising abroad. 

A person resident and ordinarily resident 
in the United Kingdom but domiciled 
abroad also escapes tax on foreign and 
dominion income not remitted or brought 
into the United Kingdom. 

Sundry Reliefs, (Applicable to com- 
panies or individuals.) 

(a) Dominion Income Tax Relief. Any 
person who is liable to pay both United 
Kingdom income tax and Dominion income 
tax on the same part of his income is entitled 
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to claim a measure of relief from Unitec 
Kingdom tax. 

Special provisions apply to income froir 
Eire, Persons resident in the Umted King 
dom and not also resident in Eire are exempi 
from Irish tax. Conversely, persons resideni 
in Eire and not also resident in the United 
Kingdom are exempt from United Kingdom 
tax. Persons resident in both countries 
can claim a measure of relief from botb 
countries. 

(2>) Bank Interest, etc. Relief from tax 
may be claimed in respect of interest payable 
in the United Kingdom to a bank, stock- 
broker, or discount house if paid in full oul 
of taxed income. That part of a liabilit> 
settled under a guarantee which comprises 
interest due from the principal debtor, is 
not regarded as bank interest entitling the 
guarantor to relief. {Holder v. Inlane 
Revenue Commissioners, [1932] A.C. 624.] 
But where a guarantor in consideration ol 
being given time to discharge his liability, 
pays interest on the sum involved which is 
left in the principal debtor’s name it is 
customary to grant him relief. 

(c) Business Loss Claim. Where a loss 
has been sustained in a business (including 
farming), profession, etc., relief may b< 
claimed by way of set-ofi against income o: 
the year in which the loss is sustained oi 
by carry forward against future profits 
according to the circumstances. 

{d) Property Maintenance Claim. Where 
the cost of repairs and maintenance (taker 
on a five years average) exceeds the statu- 
tory allowance, a claim may be made. 
Where the property is newly acquired, by 
concession the actual expenditure of the yeai 
will be taken as a basis for the first five years. 

SuR-TAX. Individuals whose total statu- 
tory income in any year is in excess of ;^2,00G 
are liable for additional tax — ^known as 
sur-tax. The sur-tax is on a graduated 
scale and the rates are determined each year. 

Individuals resident abroad are liable tc 
sur-tax if their total income liable to United 
Kingdom tax is in excess of ;£2,000. 

Normally, companies are not liable foi 
sur-tax but special provisions apply to certain 
cases, particularly where the company hits 
been formed with the object of avoidance by 
its members of pa3mient of sur-tax. 

INCOMPLETE BILL. (See Inchoate 
Instrument.) 

INCONVERTIBLE PAPER CURRENCY. 
A bank note which cannot be exchang^ for 
gold on demand, at the bank which issued 
it, for the full value as shown upon the face 
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of the note is called inconvertible paper. 
When it can be exchanged for its full value, 
it is convertible paper. 

INCORPORATED COMPANY. A com- 
pany is incorporated when it is registered 
in accordance with the requirements of the 
Companies Acts, and has obtained a certi- 
ficate of incorporation from the Registrar 
of Companies. The members of an incor- 
porated company no longer exist as indi- 
viduals liable to be sued by creditors; the 
individuals have become one body (the 
company) and it is to the company alone 
(or the liquidator) that the members 
are liable. Creditors must sue an incor- 
porated company in the company’s name. 
There are also companies incorporated by 
Ro 3 ral Charter, and companies incorpor- 
ated by Special Acts of Parliament. (See 
Companies.) 

INCORPOREAL HEREDITAMENT. A 

right over land in the possession of another, 
such as a future right to possession, or a right to 
use for a special purpose, such as a right of way. 

INCREMENT VALUE DUTY. A duty 
imposed by the Finance (1909-10) Act, 1910, 
upon the increment value of any land, at the 
rate of one pound for every complete five 
pounds of that value accruing after 30th 
April, 1909 

Increment Value Duty was repealed by 
the Finance Act, 1920, 

INCUMBRANCE A liability, such as a 
mortgage, upon an estate or property. (See 
Mortgage.) A property is unincumbered 
when it is free from any charge. 

INDEMNITY. An undertaking to hold 
liarmless; usually a promise to make a 
monetary compensation for loss sustained. 

Fire insurance aind marine insurance are 
contracts of indemnity. 

An indemnity must be distinguished from 

guarantee ; the former need not be in 
writing, the latter must; an indemnity is a 
primary liability, whilst a ^arantee is a 
collateral liability. An indemnity under hand 
ittracts stamp duty of 6d. (impressed or 
adhesive) as an agreement under hand, if 
for £5 or over (except when “all damages, 
5tc.’' is mentioned) ; if under seal, it requires 
a 10s. impressed stamp, unless there is a 
covenant to pay a definite sum, when there is 
an ad valorem duty of 5s. per cent. Bankers 
take indemnities m respect of lost drafts 
and deposit receipts, and are frequently 
asked to give indemnities on behalf of cus- 
tomers in respect of lost share certificates, 
dividend warrants and bank notes, and miss- 
ing bills dt lading. In such cases counter 


indemnities are usually taken from the 
customers. 

INDENTURE. (Latin In, and dens, a 
tooth.) A deed to which there are two 
parties or sets of parties 

Its name dates from the time when a deed 
was indented along one of the margins. 
It was the custom to write a deed in two 
parts on the one parchment, and between 
each part a blank space wais left ; along the 
blank space a word, often the word “chiro- 
graphum,” was written and the parchment 
was then cut into two by dividing it with an 
indented or wavy line through that word. 
Each of the two parties to the deed received 
a part, and when at any time the two parts 
were brought together again it showed that 
they were the correct documents when the 
indents agreed and the divided word was 
completed. (See Chirograph.) 

The writing of the word “ chirographum ” 
or other words or letters in the blank space 
was in later times omitted, and the parch- 
ment was merely divided with an indented 
line. Finally an Act was passed (8 & 9 
Vict. c. 106, Section 5) providing “that a 
deed executed after the first day October, 
1845, purporting to be an indenture, shall 
have the effect of an indenture although not 
actually indented." 

The date of an indenture is at the com- 
mencement of the deed. 

An indenture begins as follows — 

“ This indenture made the day of 

19 , between John Brown of King 
Street in the City of York, grocer, of the 
first part and John Jones," etc. 

The Law of Property Act, 1925, provides 
that “a deed between parties, to effect 
its objects, has the effect of an indenture 
though not indented or expressed to be an 
indenture." (Section 56 (2).) 

Instead of starting a deed with the words 
“This indenture," the words “This Con- 
veyance," “This Deed," “This Legal 
Charge," etc., are now used according to 
the nature of the transaction. (Section 57.) 
(See Deed Poll.) 

INDORSATION. The word often used 
in Scotland for indorsement (g.v.) or endorse- 
ment. 

INDORSE. To indorse is to write one’s sig- 
nature upon the back of a document, e.g. a bill, 
cheque, bill of lading, etc, (See Indorsement.) 

INDORSED BACK. As to a bill which is 
negotiated back to a party already liable 
thereon, see Section 37 of the Bills of Ex- 
change Act, 1882, under Negotiation of 
Bill of Exchange. 
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INDORSEE. The person to whom a bill 
or cheque is assigned by way of indorsement. 
(See Indorsement.) 

INDORSEMENT. (Latin In dorsum, on the 
back.) A writing upon the back of a docu- 
ment. Spelled also "endorsement.” In Scot- 
land the word used is often "indorsation.” 

The indorsement of a bill (or cheque) is the 
writing, signed by the holder, upon the back, 
by which a bill (or cheque) payable to order 
is transferred from one person to another. 
The simple signature of an indorser is a valid 
indorsement, and it is not invalid by reason 
of its being written in pencil. "It was held 
as long ago as 1826 that a pencil indorsement 
was valid and effective.” (MacKinnon, J., 
in Importers Company, Ltd. v. Westminster 
Bank, Ltd. (1927), 43 T.L.R. 325.) 

"Indorsement” means an indorsement 
completed by delivery. 

It is possible for a signature to be placed 
upon the back of a cheque and yet not 
operate as an indorsement. Mr. Justice 
BylessaidinKeewev. Beard (1860),8C.B.N.S. 
372: "It is true that a man’s name may, 
and very often is, written on the back of a 
cheque without any idea of rendering him- 
self liable as an indorser. Indeed one of the 
best receipts is the placing on the back of 
the instrument the name of the person who 
has received payment of it. Such an entry 
of the name on the instrument is not an 
indorsement.” 

The requisites of a valid indorsement are 
given in Section 32 of the Bills of Exchange 
Act, 1882— 

"An indorsement in order to operate as a 
negotiation must comply with the following 
conditions, namely — 

" (1) It must be written on the bill itself 
and be signed by the indorser. The 
simple signature of the indorser on 
the bill without additional words, 
is sufficient. An indorsement 
written on an allonge, or on a 
‘copy’ of a bill issued or nego- 
tiated in a country where ‘copies' 
are recognised, is deemed to be 
wntten on the bill itself. 

" (2) It must be an indorsement of the 
entire bill. A partial indorsement, 
that is to say, an indorsement which 
purports to transfer to the indorsee 
a part only of the amount payable, 
or which purports to transfer the 
bill to two or more indorsees 
severally, does not operate as a 
negotiation of the bill. 

" (3) Where a bill is payable to the order 


of two or more payees or indorsees 
who are not partners all must 
indorse, unless the one indorsing has 
authority to indorse for the others. 

"(4) Where, in a bill payable to order, 
the payee or indorsee is wrongly 
designated, or his name is mis- 
spelt, he may Indorse the bill as 
therein described, adding, if he 
think fit, his proper signature. 

" (5) Where there are two or more indorse- 
ments on a bill, each indorsement 
IS deemed to have been made in the 
order in which it appears on the 
bill, until the contrary is proved. 

" (6) An indorsement may be made in 
blank or special. It may also 
contain terms making it restrictive.’' 

There are four kinds of indorsement, a 
conditional indorsement, an indorsement 
in blank, a special indorsement, and a 
restrictive indorsement. 

A conditional indorsement is referred to 
in Section 33 — 

" Where a bill purports to be indorsed con- 
ditionally the condition may be disregarded 
by the payer, and payment to the indorsee 
IS valid whether the condition has been 
fulfilled or not.” The condition would be 
operative as between the indorser and the 
indorsee. (See Conditional Indorsement.) 

An indorsement in blank and a special 
indorsement are explained in Section 34 — 

"(1) An indorsement in blank specifies no 
indorsee, and a bill so indorsed 
becomes payable to bearer. 

"(2) A special indorsement specifies the 
person to whom, or to whose order, 
the bill is to be payable. 

" (3) The provisions of this Act relating to 
a payee apply with the necessary 
modifications to an indorsee under 
a special mdorsement. 

" (4) When a bill has been indorsed in 
blank, any holder may convert the 
blank indorsement into a special 
indorsement by writing above the 
indorser’s signature a direction to 
pay the bill to or to the order of 
himself or some other person.” 

A restrictive indorsement is defined in 
Section 35 — 

" (1) An indorsement is restrictive which 
prohibits the further negotiation of 
the bill or which expresses that it is 
a mere authority to deal with the 
bill as thereby directed and not a 
transfer of the ownership thereof, 
as, for example, if a bill be indorsed 
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' Pay D only,' or 'Pay D for the 
account of X,' or ‘Pay D or 
order for collection.’ 

"(2) A restrictive indorsement gives the 
indorsee the right to receive pay- 
ment of the bill and to sue any 
party thereto that his indorser 
could have sued, but gives him 
no power to transfer his rights 
as indorsee unless it expressly 
authorise him to do so. 

“(3) Where a restrictive indorsement 
authorises further transfer, all 
subsequent indorsees take the bill 
with the same rights and subject to 
the same liabilities as the first 
indorsee under the restrictive 
indorsement ” 

“Fur mich" (instead of me) in an 
indorsement is not restrictive. 

No person is liable as indorser who has not 
signed the instrument as such (Section 23). 

The liability of an indorser is defined by 
Section 55 (2). (See under Indorser.) 

An indorser may insert an express stipula- 
tion (1) negativing or limiting his own 
liability to the holder, (2) waiving as 
regards himself some or all of the holder’s 
duties (Section 16). An example of an 
indorsement so qualified is where an in- 
dorser adds after his signature the words 
“ without recourse ” or the French equivalent 
“sans r scours," This stipulation relea^ses the 
indorser from liability in the event of the 
cheque being dishonoured, but does not 
release him from liability with respect to any 
forgery on the cheque before he indorsed it. 

By Section 31 (3) — "A bill payable to 
order is negotiated by the indorsement of 
the holder completed by delivery.” 

A transferee, for value, acquires the right 
to have the indorsement of the transferor, 
where the bill was payable to the transferor’s 
order (Section 31 (4).) 

A bill payable to "John Brown or order” 
may be indorsed simply ‘‘John Brown.” 
He may then transfer the bill by simple 
delivery to another person. By John 
Brown’s indorsement in blank the bill 
becomes payable to bearer, and may pass 
from hand to hand without any further 
indorsement, though, as a rule, any one 
taking a bill will require the transferor to 
indorse it, so that he may thereby become 
a party to the bill and be liable thereon. If, 
however, John Brown indorsed the bill " Pay 
John Jones or order, John Brown” (or 
‘‘John Brown, pay to the order of John 
Jones”), the bill is specially indorsed, and 


requires the signature of John Jones before 
he can transfer it to anyone else. Any 
holder may convert an indorsement in blank 
into a special one to himself, or to any other 
person. If a bill with John Brown’s indorse- 
ment in blank passes through the hands of 
certain holders who do not indorse it, and 
then comes into the possession of William 
Robinson, he may write above John Brown's 
signature the words ‘‘Pay William Robin- 
son.” Before further negotiation, the bill 
requires William Robinson’s indorsement. 
If John Brown indorses the bill ‘‘Pay John 
Jones only,” the indorsement of John Jones 
is required, but John Jones cannot transfer 
the bill to anyone else, as John Brown by 
his restrictive word prohibits the further 
negotiation of the bill. Payment must be 
made only to John Jones himself. If 
presented through another bank, the in- 
dorsement should be confirmed. 

A cheque or bill payable ‘‘to order” 
should (unless payable to a fictitious or non- 
existing person) be indorsed. But see under 
Payee as to the case of a payee refusing to 
indorse a cheque when presented by himself. 
A cheque payable to bearer does not require 
to be indorsed. A cheque indorsed in blank 
is payable without further indorsement. 

An indorsement, as the name implies, 
should be upon the back of a bill or cheque, 
but it has been held that an indorsement on 
the face is valid. 

An indorsement should be spelled exactly 
in the same way as the person’s name appears 
on the face of the bill (or cheque) as payee, 
or m the special indorsement as indorsee. If 
the person’s name has been misspelt by the 
drawer or the pnor indorser, his indorsement 
should also be misspelt, but he may indorse 
it below with his name spelled correctly. 
All indorsements must be examined, even 
if they are in a foreign language. 

In a memorandum dated June, 1910, 
circulated by the Council of the Institute of 
Bankers, with respect to indorsements in 
Oriental or other unusual characters, it is 
pointed out that bills bearing indorsements 
in Oriental characters are sometimes pre- 
sented for payment with the name of the 
indorser written in Latin characters beneath 
the mdorsement, and the memorandum con- 
tinues: ‘‘Such ‘translations’ may be, and 
it is believed often are, written on the bill 
by persons having no authority and incur- 
ring no responsibility, and the Council is of 
opinion that before papng the bill, a banker 
would be justified in requiring that the 
translation be properly verified by a notary. 
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or that, in default of this, the indorsement 
be confirmed by a banker. 

"In the event of bills bearing Oriental 
indorsements being returned, the answer 
given should be such as to leave no room for 
doubt that the reason for refusing payment 
is that such indorsement is unintelligible, 
in which case the Council is advised that 
no legal liability will be incurred by the 
bank giving the answer. 

"A suggested form of answer is ‘ . .th 

indorsement requires notarially certified 
translation, or will pay on banker’s con- 
firmation.’ 

"The Council think it would be most 
satisfactory for all concerned, and avoid 
delay in pajnnent of bills bearing such in- 
dorsements, if they were in all cases put in 
order before being remitted to London for 
pajrment, as it is sometimes a matter of 
difficulty in this country to obtain a 
satisfactory translation . ’ ’ 

If a holder strikes out, intentionally, the 
indorsement of any indorser, that mdorser 
and all indorsers subsequent to him are 
discharged from liability on the bill. (Section 
63 (2), see under Cancellation of Bill of 
Exchange.) 

Where a bill is negotiated back to a prior 
indorser, he is not entitled to enforce 
payment of the bill against any intervenmg 
party to whom he was previously liable. 
(See Section 37 under Negotiation of Bill 
OF Exchange.) 

An infant may indorse a bill or cheque and 
pass on to an indorsee a good title, but he is 
under no liability with regard to it. Sec- 
tion 22 (2), provides that where a bill is 
indorsed by an infant or corporation having 
no capacity or power to incur liability on a 
bill, the indorsement entitles the holder to 
receive payment of the bill, and to enforce 
it against any other party thereto. 

\^ere the signature of any person is 
required, under the Bills of Exchange Act, 
it is not necessary that he should sign it with 
his own hand. It is sufficient if his signature 
is written thereon by some other person by 
or under his authority (Section 91). A 
banker, however, would require undoubted 
evidence of authority before accepting an 
indorsement written by some other person. 
If an indorsement is impressed by a stamp, 
a banker should confibm it, when he is 
satisfied that it has been made by a duly 
authorised person. 

In the case of a corporation, an indorse- 
ment sealed with the corporate seal is 
sufficient (Section 91 (2)). 


Where a banker on whom a cheque is 
drawn, pays it in good faith and in the 
ordinary course of business, the banker is 
protected by Section 60 (see Payment of 
Bill), even though the indorsement of the 
payee or a subsequent indorser has been 
forged or made without authority. He 
must, however, exercise reasonable care, 
and see that the cheque he is asked to pay 
is apparently properly indorsed. If he is 
negligent and pays a cheque which is clearly 
not indorsed by the proper party he will be 
liable. The banker need not know the payee, 
so long as the cheque purports to be indorsed 
by the person to whom it is payable. 

A cheque drawn in the form "Pay A B 
per X" should be indorsed "A B per X.’’ 
In Shngsby and Others v. The District Bank, 
Ltd. {The Times, 16th July, 1931), Wright, 
J., in the course of his judgment said (refer- 
ring to a cheque m the above form): "It 
seems clear that if X has no right to receive 
the money except in a representative capa- 
city, his signature should show that he is 
acting in accordance with that, and he 
ought to sign in a representative capacity: 
he IS not authorised to receive the money as 
his own, or to deal with it except for his 
principals. That is the intention.’’ 

If a banker pays a customer’s acceptance 
to a person appearing to be the holder, but 
claiming through or under a forged indorse- 
ment, he cannot charge such an acceptance 
to the customer’s account (Sections ^ and 
59. See Forgery). If he has paid such an 
acceptance to a banker who sent it for 
collection he cannot claim the amount back 
from that banker. 

The paying banker thus incurs liability in 
paying a bill under a forged indorsement, 
but in paying a cheque with a forged indorse- 
ment he is protect^. 

With regard to a banker’s liability as to 
the indorsements on a bill, Baron Parke (in 
Roharts v. Tucker (1851), 16 Q.B. 560) said: 
" If bankers wish to avoid the responsibility 
of deciding on the genuineness of indorse- 
ments, they may require their customers to 
domicile their bills at their own offices, and 
to honour them by giving a cheque upon the 
banker.’’ 

The banker who collects for a customer an 
open cheque is responsible for the genuine- 
ness of the indorsement, but in the case of a 
cheque crossed generally, or specially to 
himself, he is not hable for a forged indorse- 
ment, provided he receives payment of the 
cheque for his customer in good faith and 
without negligence. (See Crossed Cheque.) 
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A collecting banker should see that the 
indorsements of all order cheques received for 
collection are correct. If he fails to observe 
that an indorsement does not agree with 
the name of the payee, it is negligence which 
is sufficient to deprive him of the protection 
of Section 82 of the Bills of Exchange Act, 
when collectmg a crossed cheque for a cus- 
tomer. (See that Section under Crossed 
Cheque.) 

The banker paying a draft or order drawn 
upon him, payable to order on demand, 
which purports to be indorsed by the person 
to whom the same shall be drawn payable, 
IS not liable if the indorsement proves to 
have been forged. It shall not be incumbent 
on such banker to prove that such indorse- 
ment, or any subsequent indorsement, was 
made by or under the direction or authority 
of the person to whom the said draft or 
order was or is made payable, either by the 
drawer or any indorser thereof (Section 19, 
Stamp Act, 1853, 16 & 17 Vict. c 59, see 
Draft on Demand). The same Section 
probably protects a banker in paying an 
order drawn upon him as treasurer of a 
local authority. Some writers consider that 
a banker is aJso protected, in paying such 
orders, by Section 60 of the Bills of Exchange 
Act (see above). This protection, however, 
depends upon whether the orders are held 
to be drawn upon a banker, or merely upon 
the treasurer in his personal capacity. A 
bill or cheque payable to John Brown 
without the words “order” or “bearer,” 
is payable to order and requires indorsement. 

It is a well-recognised custom to pay a 
dividend warrant, payable to several persons, 
when discharged by one of those persons. 
(See Dividend Warrant.) As to whether 
all interest warrants are dividend warrants 
within the meaning of Section 95, see the 
case under Dividend Warrant. 

Where a bill has been seized in execution, 
a sheriff can give a good discharge when 
payment is made to him. 

If an indorser writes any words on the 
cheque or bill in the form of a receipt, such as 
“Received Payment,” “Received Cash," 
such receipt requires a twopenny stamp if the 
amount is or over. 

A receipt cannot also serve the purpose of 
an indorsement. 

Where an indorsement is by mark, it must 
be duly witnessed. 

Where a bill drawn by a firm is payable to 
their order, one partner may draw the bill and, 
probably, another partner may indorse it. 
Thus, though the signatures of the firm on 


the bill differ, it may be m accordance with 
the practice of the firm to treat bills in that 
way. 

The signature of the name of a firm is 
equivalent to the signature by the person 
so signing of the names of all persons liable 
as partners in that firm. (Section 23 (2).) 

"N^ere a person indorses a bill in a trade 
or assumed name, he is liable thereon as if 
he had signed it in his own name. (Section 
23 (1).) 

Where payable to a fictitious or non- 
existing person no indorsement is required, 
as the instrument may be treated as pay- 
able to “bearer” (Section 7 (3)). (See 
Fictitious Payee.) 

Instruments payable to “Cash or order,” 
“Wages or order,” etc., are sometimes 
paid on the indorsement of the drawer. See, 
however. Impersonal Payees. 

“Per pro ” indorsements are usually 
accepted by bankers, but some companies 
put a note upon their cheques to the 
effect that a ‘ ‘ per pro ’ ' discharge will not be 
accepted, unless guaranteed by the payee's 
banker. A banker is not obliged to accept 
a per pro indorsement if there are suspicious 
circumstances demanding inquiry as to the 
person's authority to indorse. A per pro. 
discharge is not accepted on a dividend 
warrant. 

An indorsement which is not strictly in 
order is frequently confirmed by a banker as 
“Indorsement confirmed. Per pro. X & Y 
Bank, Ltd., T. Brown, Manager.” This is 
better than “Indorsement guaranteed,” as 
it precludes any chance of liability to stamp 
duty as a guarantee. Where a cheque pay- 
able to order has been omitted to be 
indorsed by the payee, a banker occasionally 
indorses it “Placed to credit of the payee's 
account. Per pro. X & Y Bank, Ltd., 
T. Brown, Manager.” Though there is no 
obligation on the banker on whom the cheque 
is drawn to pay the cheque which is not 
indorsed, he is usually satisfied with the 
collecting banker's assurance that it has 
gone to the payee's credit. Of course, as it 
is not indorsed, the banker cannot shelter 
himself under Section 60. 

A banker is sometimes authorised by a 
company to indorse cheques on behalf of the 
company, and in such a case the indorsement 
may be, e.g. “ Indorsed by authority of the 
X & Y Water Company and placed to the 
credit of tfieir account with us. Per pro. The 
British Bank, Ltd., John Brown, Manager.” 

Where a person is under obligation to 
indorse in a representative capacity as 
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treasurer or executor, he may indorse in 
such terms as to negative personal liability. 
(Section 31 (5).) 

Section 33 of the Companies Act, 1948, 
enacts that “a bill of exchange or pro- 
missory note shall be deemed to have been 
made, accepted, or indorsed on behalf of 
a company if made, accepted, or indorsed 
in the name of, or by or on behalf or on 
account of, the company by any person 
acting under its authority.” Although this 
Section makes an indorsement of simply the 
name of a joint stock company (if made by a 
person acting under authority) legally 
correct, it is the practice of bankers always 
to require that it be signed by some person 
on behalf of the company, e.g. “For and 
on behalf of John Brown & Coy., Ltd., 
J. Jones, Secretary,” or "Per pro. John 
Brown & Coy., Limited, J. Jones,” or “John 
Brown <& Coy., Ltd., J. Jones, Secretary.” 

Although an indorsement in the last 
mentioned form is frequently accepted as 
sufficient, it is very desirable that it should 
be preceded by the words “per pro.” or 
“for” or “for and on behalf of.” In the 
case of Elliot v. Bax-Ironside (1925), 41 
T.L.R. 631, where an indorsement on a 
bill was 


“Fashions Fair Exhibition, Limited. 


H. O. Bax-Ironside 
Ronald A. Mason 


Directors,” 


the name of the company having been 
impressed by a rubber stamp, the Court of 
Appeal held that there was nothing in the 
form of the signature on the back of the bill 
which was conclusive as a matter of law 
that it was the signature of the company, 
and that the directors were personally 
liable. In this case, however, the indorse- 
ment was not a discharge of a payee but an 
indorsement by way of security as the facts 
showed that it was the intention that the 
directors should incur personal liability by 
indorsing the bill. In applying Section 26 
(2), of the Bills of Exchange Act, 1882 
(see under Agent), the construction that the 
signatures on the back of the bill were the 
personal signatures of the directors was held 
to be the construction most favourable to the 
validity of the bill. 

Where a cheque payable to John Brown is 
indorsed “Place to credit of my account, 
J. Brown,” it is not necessary that the 
cheque should be indorsed by the bank in 
any way. So long as the cheque is indorsed 
J. Brown, the papng banker is not concerned 
with the instruction to the collecting banker. 


A bearer cheque does not require indorse- 
ment and any indorsements which may have 
been placed thereon need not be examined. A 
bearer cheque cannot be turned into one pay- 
able to order by indorsement If a “bearer” 
cheque is specially indorsed to John Brown 
or order and is not signed by John Brown, 
the banker is not concerned with the 
matter. 

In the case of a cheque payable to order 
which has been indorsed in blank, thus 
making it payable to bearer, a subsequent 
holder may again make it payable to order 
by writing a direction above the last in- 
dorsement to pay to the order of a further 
party. 

If an indorsement has been altered, it 
should, if correct, be confirmed An indorse- 
ment by means of an impressed stamp should 
be confirmed by a collecting banker. 

An indorsement m pencil is not a sufficient 
reason for returning a cheque, as it is a valid 
indorsement, but the use of a pencil for such 
a purpose should always be discouraged. 

If the person presenting a cheque is unable 
to write, he should indorse it by mark, his 
mark being then witnessed, preferably by 
an independent party. The witness must 
know the person whose mark he witnesses, 
and, in addition to signing as witness, must 
give his own address. 

Words of courtesy should not appear m 
an indorsement, but indorsements are occa- 
sionally met with having Mr. or Esq. added 
to the name If the name has been written 
by the right party, the indorsement is 
sufficient, but a collecting banker should 
confirm it. 

In the case of cheques which are provided 
with a form of receipt there is frequently 
an intimation printed thereon that the 
signature of the receipt is intended to be 
also an indorsement of the cheque (See 
Sir John Paget’s opinion on this point 
under Receipt on Cheque.) 

In Scotland, when the payee is a married 
woman, the cheque is frequently drawn as 
“Pay Mrs. Mary Young or Campbell,” 
Young being her maiden name and Campbell 
the married name. The indorsement is 
accepted, whether signed "Mary Young” 
or “Mary Campbell.” 

It is a saving of much time and trouble 
if a collecting banker confirms all indorse- 
ments which he notices are not strictly 
in order, when he knows that they are all 
right, before remitting the cheques for 
collection. 

As to the difference in practice between 
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the prefix “for,” “pro," or “per,” and the 
prefix “per pro.,’’ see under Per Pro. 

If a payee presents an “order" cheque 
himself, it is the custom to require him to 
indorse it, but if he declines to indorse it 
see Payee. 

The payee’s indorsement need not neces- 
sarily be the first signature on the back 
of the cheque, though, of course, it usually 
is. 

A cheque indorsed in France may be 
signed with the surname only. 

There is no authorised form of indorse- 
ment, and in consequence the variations in 
indorsements are very numerous and often 
puzzling to decide upon. Below is a list 
of specimens; in one column are included 
indorsements which, as a rule, would be 
passed, either because they are strictly 
correct or sufficiently accurate to justify 
their acceptance; m the other column are 
shown indorsements which are not generally 
accepted, either because they are quite 
wrong or so doubtful as to cause the cheques 
bearing them to be returned “indorsement 
irregular’’ or “confirmation of indorsement 
required.’’ A banker is entitled to ask for 
confirmation of any indorsement about which 
he has any doubt. 

Where a cheque is intended to be payable, 
say, to George W. Jones & Coy., Ltd., the 
following is a method of indorsement to 
cover any likely form in which the company 
may have been named as the payee (with 
the exception of the secretary’s signature, 
the indorsement is put on by a rubber 
stamp) — 


Per pro. 

George W. Jones & Coy., Ltd. 

George W. Jones & Coy. 

George W. Jones. 

George Jones. 

W. Jones. 

George W. Jones, Ltd. 

George Jones & Coy., Ltd. 

W. Jones & Coy., Ltd. 

George Jones & Coy. 

George Jones, Ltd. 

W. Jones, Ltd. 

W. Jones & Coy. 

Jones, Ltd. 

Jones & Coy. 

Jones & Coy., Ltd. R. Brown, Secretary. 

(See Bill of Exchange, Delivery of 
Bill, Indorser, Negotiation of Bill of 
Exchange.) 

INDORSEMENT CONFIRMED. There are 
cases of daily occurrence, in most bank 
offices, where an indorsement is not literally 
or strictly in order, but which the collecting 
banker knows to be safe. Before remitting 
such cheques for collection it is customary 
for the banker to confirm the irregular 
indorsement as: “Indorsement confirmed 
Per pro. The X and Y Bank, Ltd., John 
Brown, Manager.’’ 

The words “Indorsement confirmed" are 
preferable to “Indorsement guaranteed." 
The latter expression might be held to be a 
guarantee requiring a sixpenny stamp. 

An indorsement made by a stamp ought, 
if the banker knows it to have been placed 
thereon by an authorised person, to be con- 
firmed. 

INDORSEMENT GUARANTEED. (See 

Indorsement Confirmed.) 


Payee. 

Correct or Usually Accepted. 

Wrong or Not Usually Accepted. 

John Brown. 

John Brown. 

J. Brown, p.p. J. Jones 

J. Brown. 

John Brown, per J. Jones. (Proof of 


per pro. John Brown, J. Jones. 

authority required.) 


p.p John Brown, J Jones. 

John Brown, pro. J. Jones. 


per pro. Mr. John Brown, J. Jones. 

John Brown by J. Jones. 


pro (or for) John Brown, J. Jones, 

For John Brown, J. Jones. (Proof of 


Agent. 

authority required.) 

For J. Brown & Co., J. Brown 


J. Jones, Agent, for (or pro.) John 


Brown. 

J. Brown for Self and Co-Executors of 


J. Jones, per pro. John Brown, 
per pro. John Brown, J. Jones & Coy. 
John BroMm by J. Jones, his Attorney. 

W. Brown. 


J. Jones, Solicitor to J. Brown. 


John Brown, J. J. 


J. Jones, W. Brown, Executors of the 

John Browne. 


late John Brown. 

John J. Brown. 


J. Brown, per J. Jones, Agent. 

pro. John Brown, J. Jones. (Proof of 


J. Brown, without recourse. 

authority required.) 

Mary Brown, widow of late John 
Brown. 

J. Jones, Agent to J. Brown. 

For J. Brown, J. Jones, Trustee. (Proof 
of authcnrity required.) 
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Payee. 


Correct or Usually Accepted. 


Wrong or Not Usually Accepted. 


John Brown. 

J. Brown 

Dr. John Brown 

Captain John Brown 

Mr. John Brown . 
Mr. Brown . 

Mrs. John Brown . 

Mrs. Brown . 


John Brown, Senr. 

John Brown, Junr. 
John Brown, £sq. 
Revd. John Brown 


Mr. & Mrs. Brown. 

John Brown per A Smith 
George Brown (a minor) 
Misses Brown 


( Received cash, J. Brown. (Receipt 
* stamp required if for £2 or over) 
J. Brown. 

John Brown. 

James Brown. 

John Brown, M.D. 

John Brown. 

J Brown, Captain. 

J. Brown. 

John Brown. 

J. Brown 

J. Brown, Junior. 

per pro Mr. Brown. J. Jones. 

Mary Brown, wife of John Brown. 
Mary Brown, widow of John Brown. 
Mary Brown (Mrs. John Brown). 

Mary Brown. 

M. Brown. 

(Mrs.) Mary Brown 
John Brown, Senr. 

John Brown. 

John Brown, Junior. 

John Brown 
John Brown. 

John Brown, Vicar of All Saints’, 
Oldtown. 

(Rev.) John Brown 
John Brown Mary Brown 
John Brown per A Smith. 

George Brown. 

Jane Brown. Mary Brown. 


John Brown & another . 

J ohn Brown (now deceased) 


Mrs. John Brown (now 

deceased) 


John Brown (who cannot 
write) 


John Brown (Indorsed 
“Credit my Account, 
John Brown") 
John Brown (Indorsed 
“Credit a/c J. Jones, 
John Brown") 
John Joseph Simpson 
Brown 

Mr. Fitz-Brown 
Brown Brothers . 


For Self & another, J. Brown. 

For Self & Co-Executors of late John 
Brown, J. Jones. 

For the Executors of J. Brown, 
deceased, J. J. Jones, an Executor. 

John Jones, Executor to the late John 
Brown. 

J. Jones ) Admmistrators of the late 

R. Smith ) John Brown. 

J. Jones, Executor of the late Mary 
Brown, wife of John Brown (or 
widow of the late John Brown), 
his 

John X Brown, 
mark 

Witness, J. Jones, 

13, King St., Leeds. 

Indorsement by Bank not necessary. 


Do. 


J. J. S. Brown. 

John Fitz-Brown. 
Brown Brothers. 


W. Brown, J. Jones, 
Smith 

W. Brown & J. Jones 


R. 


W. Brown. J. Jones. R. Smith. 


¥ T • ^ 


W. Brown. J. Jones, 
ones. W. Brown. 

Brown, per pro. J. Jones, 

W. Brown. 

(If one is dead, the cheque is payable to 
the survivor on proof of death of the 
other.) 


J. J. Brown. 


Dr. J. Brown. 

Capt. J. Brown 

Mr. John Brown. 
Brown. 

Mr Brown. 

Mary Brown. 

John Brown. 

Mrs. John Brown. 
Mrs Brown. 

Mrs. Mary Brown. 


John Brown. 

John Brown, Esq. 
Rev. John Brown 


J. & M. Brown. 

John Brown. 

John Brown, father of George Brown 
J. & M. Brown. 

For Self and Jane Brown, Mary Brown. 

(Confirmation required ) 

J. Brown. 

John Brown. J. Jones 
Mary Brown, widow of John Brown. 
Jones & Co., Solicitors to the Estate of 
John Brown, deed. 


John Brown, 

J. Jones. 
John Brown. X 


J. J. Brown. 

! •‘itz-Brown. 

J. Brown Sc Bros. 

J. Brown. T. Brown. 

. . & T. Brown. 

! Irown, Jones & Smith. 

For Self, Jones Sc Smith, W. Brown. 
Brown & Jones. 
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Payee. 


Correct or Usually Accepted. 


Wrong or Not Usually Accepted. 


William & Thomas Brown 


William Brown Thomas Brown. 


W. or T. Brown . 
Messrs. Brown 


Messrs. J. & T. Brown 


Messrs. W. Brown 


(Either may indorse.) 

J. & T. Brown. 

Brown & Son. 

J. Brown & Sons 

per pro. Messrs. Brown, J. Jones. 

Brown Bros. 

Brown & Brown. 

Browns. 

J. & T. Brown. 

per pro. Messrs. J & T Brown, 

J Jones. 

John & Thomas Brown 
John Brown Thomas Brown. 

W Brown, W Brown 
W. & W. Brown. 


Messrs Browns . Browns 

Brown & Co. . . Brown & Coy. 

per pro. Brown & Co., J Jones, Manr 
per pro. Brown & Co., J Jones. 
Brown & Co , by J Jones, Agent 


Thomas Brown & Coy. 
T. Brown & Coy. . 
Messrs. Brown & Co. 


Messrs. Brown & Jones 
T. Brown & Coy., Ld. 


Brown & Jones, Ld. 


T. Brown & Coy. 

Thomas Brown & Coy. 

Brown & Coy. 

per pro. Messrs. Brown & Co., J Jones 
Brown & Co., John Brown, Partner. 

J. Brown J. Jones. 

Brown & Jones. 

{ per pro T. Brown & Coy., Ltd., 

J. Jones, Secretary. 
(Anmdorsement with the correct title 
may be added: a limited com- 
pany’s name is hxed ) 
per pro. Brown & Jones, Ld , 

J. Snuth, Secretary. 


The British Coy., Ld., per 
John Brown 
The British Coy., Ld. 


per pro The British Co., Ld., 

John Brown, Secretary 
Indorsed by order of the British Com- 
pany, Ld., and placed to the credit 
of their account per pro , the X & Y 
Bank, Ld., J Brown, Manager, 
per pro. The British Coy , Ld , 

J. Brown, Secretary, 
per pro. The British Coy., Ld., 

J. Brown. 

pro, or For, The British Coy., Ld., 

J. Brown, Manager. 
For The British Coy., Ld., 

J. Brown, Director. 
The Bntish Coy., Ld., 

J. Brown, Secretary. 
(Strictly the indorsement should show 
that the Secretary signs For, or 
On behalf of the Company.) 

The Bntish Coy., Ld., 

per J. Brown, Secy. 
Received in pa)rment of call & passed 
to credit of p^ees. 

per pro The X & Y Bank, Ld., 
J. Brown, Manager. 
For the British Coy., Ld., 

in Liqmdation. 

j! 


For William Brown & Self, 

Thomas Brown. 


Brown. 

Brown & Coy 
Messrs. Brown. 


J. & T. Brown, per J. Jones. 
J. & T. Brown, J. Jones. 


Messrs W, Brown. 

W Brown. 

W. Brown & Son. (Confirmation 
required.) 

J. & W Brown. 

Brown & Coy. 

For Brown & Co , J. Jones 
Brown & Co , J. J. 

Brown, Smith & Jones. 

Jas. Brown & Co 

per pro. Brown & Co , pro. J. Jones 

R Smith 

Brown & Co. 

Brown & Co 
Messrs. Brown & Co 


Jones & Brown 

fper pro. Thomas Brown & Co., Ltd., 
< J Jones, Secretary. 

(.(The correct title of the company.) 


Brown & Jones, Ld. 

per pro Brown & Jones, Ld., J. Smith, 

Clerk. 


John Brown 


per pro The British Coy , Ld., 

J. Brown, pro Manager. 
J. Brown, Secy., Bntish Coy., Ld. 


per pro. The Bntish Company, 

J Brown, Secy. 

The British Coy., Ld. 


per pro. J Brown, Secy 
(This form is not accepted by bankers.) 


per pro. The British Coy., Ld., 
per pro. John Brown, Secy. 
J. Jones. 


For the British Co., Ltd., J. Brown, 
Representative. 


The British Coy., Ld. (But see Section 
33, Compames Act, 1948, under 
Companies.) 


For the British Coy., Ld., in 

Liquidation. 

For J. Brown, Liquidator, 

J. Jones. 
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Payee. 


Correct or Usually Accepted. 


The British Coy., Ld. 


The British Baking Coy. 


The British Shipping 
Coy., J. Brown & Co., 
Agents 

John Brown, Secretary, 
British Coy., Ld. 

The British Banking Co , 
Ltd. 


John Brown, Executor 

John Brown, Treasurer, 
Redby Cricket Club 

John Brown, Treasurer, 
Redby Rural District 
Council 

Redby Urban District 
Council 

Official Receiver of J. 
Brown & Co. 

The Collector of Customs 
and Excise 

Earl of Redby 

Lord Brown • 

Lady Brown. 

The Mayor of Oldtown . 


The Oldtown Corporation 

Managers of Redby 
School 


Redby Vestry 
Brown frires 

Owners of Redby Estate 

B er W. Brown 
■ or order (drawn by J. 
Brown) 


For or on behalf of The British Coy., 
Ltd., J. Brown, Secy, 

per pro. The British Coy., Ld., 

Brown & Co. 
per pro. The British Baking Coy., 

J. Brown, Secretary 
per pro The British Baking Coy., 
Brown & Jones. 

For the British Bakmg Coy., 

J. Brown, Agent 
/per pro. The British & Umversal 
\ Bakmg Coy. 

I (Formerly the British Baking Co.), 

^ J. Brown, Secy. 


p p. The British Bakmg Coy , 

J. Brown, ^oprietor 
The British Baking Coy., 

J. Brown, 

cashier authorised to sign. 

f The British Bakmg Coy., 

J. Brown, Manager. 
(It IS better that Brown should sign 
per pro , For, or On Behalf of.) 
For the British Shippmg Coy , 

J. Brown & Co , 

Agents. 

John Brown, Secretary, British Coy., 
Ld. 


For the British Banking Co., Ltd , 

J. Brown, Manager, 
/per pro. The British Banking Co., 
\ Ltd., J Jones, Pro Manager 

I (Not strictly correct but very com- 
V mon in banks ) 

John Brown, Executor. 

John Brown, Treasurer, Redby Cricket 
Club. 

John Brown, Treasurer, Redby Rural 
District Council. 


For Redby Urban District Council, 

J Brown, Treasurer. 
J. Jones, Official Receiver of J. Brown 
& Co. 

J Brown, Collector of Customs and 
Excise. 

per pro. Earl of Redby, J. Brown. 
Brown. 

Mary Brown. 

John Jones, Mayor of Oldtown. 
per pro. The Mayor of Oldtown, 

John Brown. 

per pro. The Oldtown Corporation, 

John Brown, Treasurer. 

J Jon^ i Managers of Redby School. 

For the Managers of Redby School, 

J. Brovm, Chairman, 
per pro. Redby Vestry, 

J. Brown, Clerk. 

Brown Bros. 

Brown frferes. 

For Owners of Redby Estate, W. 

Brown. 

J. Brown. 

per pro. J. Brown, J. Jones. (But 
evidence of authority required.) 


Wrong or Not Usually Accepted. 


The British Bakmg Co., 

p.p. J. Brown, Secy. 


John Brown, Manager, British Bakmg 
Coy. 

per pro. The Bakmg Coy., J. Brown, 
Secy. 

The British Bakmg Coy. 
per pro The British Bakmg Co., Ltd., 
J. Brown, Secy. 


The British Shippmg Coy., 

per pro. J. Brown & Co., Agents, 

J. Jones. 

per pro. J. Brown, Secy , British Co., Ld , 
J. Jones. 

John Brown. 


John Brown 
John Brown. 

John Brown. 

John Brown, Treasurer. 

(If mdorsed by a rate collector, con- 
firmation IS desired.) 
per pro. J. Jones, Offiual Receiver of 
J. Brown & Co. 

R. Smith. 

per pro J. Brown, Collector of Customs 
and Excise, 

J. Jones. 

J. Brown, agent to the Earl of Redby. 
Brown. 

Mayor of Oldtown. 


per pro. The Oldtown Corporation, 
J. Jones, Rate Collector. 
J. Jones, Manager. 

J. Brown. J. Jones. 


J. Brown, clerk to Redby Vestry. 


W. Brown. 
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Payee. 


Correct or Usually Accepted. 


Wrong or N^t Usually Accepted. 


Self or bearer 
Admmistrators of Wm. 
Brown (the same re- 
marks apply as in the 
case of executors) 
Executors of Wm. Brown 


No mdorsement required. 


J. Jones for self & Co-Exor. of Wm. 
Brown. 

For Exors. of Wm. Brown, 

J. Jones, Exor. 


Executors of the late Wm. 
Brown 

J. Brown & J. Jones, 
Executors of the late 
J. Smith 

Representatives of the 
late W. Brown. 
Trustees of Wm. Brown . 


J. Jones ) Exors. of the late Wm. 

J. Brown * Brown. 

For Self and Co-Executor of the late 
J. Smith, J. Brown. 

For Self & Co-Executor of the late 
W. Brown, J. Smith. 

J Jon^ ^ Trustees of Wm. Brown 

Trustees of Wm. Brown, 

J. Brown. 

J. Jones. 


John Brown & J. Jones, 
Trustees of R. Smith 


j!'jon^°'^ j Trustees of R Smith 


per pro. Exors. of Wm. Brown, 

R. Smith, Solicitor to the Estate, 
per pro. Exors. of Wm. Brown, 

R. Smith. 

For J. Jones, Executor of Wm. Brown, 

R Robinson. 

J. Jones for self and Co-executors. 

J. Jones, Exor. of Wm. Brown. 

J. Jones, Executors of late W. Brown 


J Brown J. Jones 


J. Smith. 

per pro Trustees of Wm Brown, 

J Brown. 

For Self & Co-Trustee of Wm Brown, 

J Brown 

o/a Wm. Brown’s Trust, J Jones. 

J. Brown. 

John Brown, J. Jones. 


Liquidators of the X & Y 
Coy., Ld. 


The X & Y Co., Ltd., in Liquidation, 


Irregular, etc.. Payees. 

order 

or order 


W. Brown or 


Requires drawer’s indorsement. 
Return cheque for payee’s name. 
Requires W. Brown*^s indorsement. 


The X & Y Coy., Ld , 

For Self & Co-Liquidato 

J. Brown. 

J. Brown. (See Liquidator.) 

J. Jones. 


Cash or order . f 

Wages or Order . [ 

Estate a/c or order ) 

Wages or Bearer . 

Kmg Charles the First or 
Order 

Dick Swiveller or Order 
(a fictitious person) 

S.S. Britannia or order . 

Poor Rate or order 

CorporationStockorOrder 
Bearer or Order . 
Income Tax or Order 

My son the bearer 
My son, thebearer or Order 
Bearer (J. Brown) or order 
J. Brown ajc J. Jones . 

W. B 

a(c of John Brown 


Brown & Jones (names 
transposed) 

Ann Brown (spelled 
wrongly) 

Robert MacIntyre 
(spelled wrongly) 


Sometimes indorsed by the drawer, 
but see under Impersonal Payees. 

No mdorsement required. 

Do. 


Do. 

Requires indorsement by an authorised 
official. 

J. Brown, collector of Poor Rate (though 
confirmation may be desirable). 
Requires City Treasurer’s mdorsement. 
Usually treated as payable to bearer. 
Requires mdorsement of Collector of 
Inland Revenue. 

Requires son’s indorsement. 

Do. 

J. Brown. 

J. Brown ajc J. Jones. 

W. B., W. Brown. 

f Plac^ to credit of Payee’s Account 
4 per pro. British Bankmg Co., Ld., 

( J. Jones, Manager. 

< perpro.Brown&Jones,T.Smith,Manr. 
( perpro. Jones&Brown,T.Smith,Manr. 
( Ann Brown, Anne Browne. 

< ^oth in same writing.) 

f Robert MacIntyre, Robt. McIntyre. 

< (Both in same writing.) 


J. Brown 


Anne Browne. 
Robert McIntyre. 
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Payee. 


Correct or Usually Accepted. 


Wrong or Not Usually Accepted. 


W. Brown 
Brown 

John Brown & Another 
Representatives of John 
Brown 

John Brown per J. Jones 

John Brown for J. Jones 
Miss Brown (now married) 
Brown & Co. (correct 
title J. R. Brown & Co., 
Ld.) 


The Secretary (drawn by 
a Company) 

Roseworth Estate per J. 
Brown 

J. Brown in full settle- 
ment 


Dividend Warrant. 
John Brown, John Jones 
and R. Smith 
John Brown & Another 
John Brown 

John Brown, or Bearer . 
John Brown per British 
Bankmg Co., Ltd. 


Requires payee’s indorsement. 

J. Brown. 

For Self & another, J. Brown. 

For Self and Co-Executors of the late 
John Brown, J. Jones. 

For John Brown, J. Jones. 

John Brown per J. Jones. 

John Brown for John Jones. 

M. Jones n6e Brown. 

( per pro. Brown & Co. 
j per pro. J. R. Brown & Co., Ld., 

' J. Jones, Secy. 

( per pro. Brown & Co., J. Jones, 
Secretary. 

per pro. J. R. Brown & Co., Ltd., 
J. Jones, Secretary. 

J. Jones, Secretary. 

For Roseworth Estate, J Brown. 

(If mdorsed “J Brown in part Settle- 
ment” a banker would be justified, 
in the interests of his customer, m 
retunung the cheque.) 

John Brown (or John Jones or R. 

Smith may sign alone.) 

John Brown. 

John Brown. 

John Brown should sign, 
per pro. British Banking Co., Ltd., 
J. Jones, Manager. 


Brown. 

John Brown. 


J. Brown (confirmation should be 
obtained). 

per pro J. Brown, R. Smith. 


J. Brown. 


Jas. Smith (the other referred to), 
per pro John Brown, J. Jones 


INDORSEMENT ON BANK NOTE. Where 
a person indorses a bank note with intent 
that it should act as an indorsement, and 
delivers it so indorsed to a third person, he 
renders himself liable to be sued upon the 
note by any subsequent holder. A person 
receiving a bank note in pa3nnent of a debt 
cannot compel the person offering it to in- 
dorse it, but where a person is asked to give 
change for a bank note he can, if he so wishes, 
decline to give the change unless the note 
is indorsed. 

Referrring to indorsements on cheques, 
bills, and also on a bank note, Mr. Justice 
Byles (in Keene v. Beard (1860), 8C.B.N.S. 
372) said that “the act of writing may or 
may not be an indorsement according to 
circumstances,” and he held that “where a 
man indorses an instrument of this sort, 
animo indorsandi, and delivers it so indorsed 
to a third person, he renders himself liable 
to be sued upon the instrument, as indorsee, 
by any subsequent holder.” 

By the Currency and Bank Notes Act, 
1928, any person who prints, or stamps, or 
by any l^e means impresses on any note of 
the Bank of England any words, letters, or 


figures, shall be liable to a penalty not ex- 
ceedmg £1. 

INDORSEMENT ON DEPOSIT RECEIPT. 

A deposit receipt is not a transferable docu- 
ment, and the indorsement upon it is really 
a discharge to the banker upon repajmient 
of the money. If for £2 or over and the usual 
printed form of receipt on the back is signed, 
the signature must be across a twopenny 
adhesive stamp, unless the form is abready 
impressed with a twopenny stamp. (See 
Deposit Receipt.) 

INDORSER. "V^hien a payee writes his 
name upon the back of a bill or cheque, he 
is called an “indorser," and when the instru- 
ment is negotiated to other persons, each 
person may indorse it in turn and become an 
indorser. Each indorser of a bill (or cheque) 
is liable thereon. 

Any indorser, however, may add after his 
signature such words as “without recourse 
to me,” or "sans recours" The sanction 
is given by Section 16 of the Bills of Ex- 
change Act, 1882, which provides that any 
indorser may insert an express stipulation — 

“(1) Negativing or limiting his own lia- 
bility to the holder; 
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“(2) Waiving as regards himself some or 
all of the holder's duties." 

The use of the words “sans recours*’ 
releases the indorser from liability m the 
event of the cheque being dishonoured, but 
does not release him from liability with 
respect to any forgery before his indorsement. 

The liability of an indorser is defined by 
the Bills of Exchange Act, Section 55 — 

‘ ‘ (2) The indorser of a bill by indorsing it — 
"(a) Engages that on due pre- 
sentment it shall be accepted 
and paid according to its 
tenor, and that if it be dis- 
honoured he will compen- 
sate the holder or a subse- 
quent indorser who is com- 
pelled to pay it, provided 
that the requisite proceed- 
ings on dishonour be duly 
taken ; 

" (6) Is precluded from denying to 
a holder in due course the 
genuineness and regularity 
in all respects of the drawer’s 
signature and all previous 
indorsements ; 

"(c) Is precluded from den3ning 
to his immediate or a sub- 
sequent indorsee that the 
bill was at the time of his 
indorsement a valid and 
subsisting bill, and that he 
had then a good title 
thereto." 

From the above Section it is seen that an 
indorser engages to compensate a subsequent 
indorser if the bill is dishonoured. When a 
bank is the holder of a bill payable to its 
own order and obtains an indorsement (after 
its own) by a third party to strengthen its 
security, the third party is not liable to the 
bank, as the bank is a prior indorser. If 
the third party's indorsement is obtained, 
before the bank has indorsed, the bank would 
not be a holder in due course. (See Holder 
IN Due Course.) When a bank obtains an 
indorsement to strengthen its security the 
bank "should either get, at the same time, 
a letter acknowledging the indorser's liability 
to the bank in case of the dishonour of the 
bill, or should have a statement to this 
effect written on the bill and signed by the 
surety." (See Backing a Bill.) 

Section 56 provides: "Where a person 
signs a bill otherwise than as drawer or 
acceptor, he thereby incurs the liabilities of 
an indorser to a holder in due course." 

Where a person is under obligation to 
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indorse a bill in a representative capacity as 
treasurer or executor, he may indorse the 
bill in such terms as to negative personal 
liability. (Section 31 (5).) 

Where an indorser is dead and the party 
giving notice knows it, notice of dishonour 
must be given to his personal representative 
if such there be, and with the exercise of 
reasonable diligence he can be found. (Section 
49 (9).) 

Where an indorser is bankrupt, notice 
may be given either to the party himself or 
to the trustee (Section 49 (10)). (See Bill 
OF Exchange, Dishonour of Bill of 
Exchange, Indorsement, Negotiation of 
Bill of Exchange.) 

INDUSTRIAL AND COMMERICAL 
FINANCE CORPORATION. Formed in 1945 
at the instance of the Government and under 
the aegis of the Bank of England for the 
purpose of making loans from £5,000 to 
^50,000 to small-sized concerns requiring 
something more than short-term accom- 
modation as supplied by the joint stock 
banks, and whose requirements are not 
of sufficient size to justify a public flotation 
of shares. It has a capital of 15,000,000 
and borrowing powers of twice that amount. 
The capital has been supplied by the prin- 
cipal English and Scottish banks, with a 
small subscription from the Bank of England. 

A scheme for accommodation to big busi- 
ness enterprises was inaugurated at the 
same time under the style of Finance 
Corporation for Industry {qv). 

INDUSTRIAL AND PROVIDENT SOCIE- 
TIES. — A society which may be registered 
under the Industrial and Provident Societies 
Act, 1893, IS a society for carrying on any 
business or trade authorised by its rules, 
whether wholesale or retail, and including 
dealings of any description with land, pro- 
vided that no member other than a regis- 
tered society shall have or claim any interest 
in the shares of the society exceeding £200. 

Co-operative societies are usually incor- 
porated in this way. 

In regard to the business of banking, the 
society shzill be subject to the provisions of 
the Act. (Section 4.) 

Section 19 provides — 

"(1) No registered society which has any 
withdrawable share capital shall 
carry on the business of banking. 

"(3) The taking deposits of not more 
than ten shillings in any one pay- 
ment, nor more than twenty 
pounds for any one depositor, pay- 
able on not less than two clear 
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days’ notice, shall not be included 
in the business of banking within 
the meaning of this Act; but no 
society which takes such deposits 
shall make any payment of with- 
drawable capital while any claim 
due on account of any such deposit 
is unsatisfied.” 

The word “limited” shall be the last 
word in the name of every society registered 
under this Act. 

A registered society may (if its rules do 
not direct otherwise) mortgage land, and no 
mortgagee shall be bound to inquire as to 
the authority for any such mortgage. 
(Section 36.) 

A mortgage or charge by a registered 
industrial society does not require registra- 
tion under the Companies Act, 1948, as the 
society does not come within the scope of 
that Act. 

As to registration under the Land Charges 
Act, 1925, see Land Charges, Mortgage. 

In VR North Wales Produce and Supply 
Society, Ltd. (1922), 38 T.L.R. 518 the 
society obtained a loan on the security 
of a debenture chargmg all its property, 
book debts, cash, fixtures and personal 
chattels. The society was wound up and 
the liquidator contended that the debenture 
was void by virtue of provisions in the Bills 
of Sale Acts. It was held that the expression 
“incorporated company” in Section 17 of 
the Bills of Sale Act, 1878, (Amendment) Act, 
1882 (see that Section under Bill of Sale), 
does not include a society incorporated 
under the Industrial and Provident Societies 
Act, 1893. Held also that where “personal 
chattels” and other property of such a 
society are mortgaged by a deed which is 
not made in accordance with the statutory 
form of a bill of sale and registered as a bill 
of sale it is therefore void as regards the 
“personal chattels,” but that fact does not 
prevent the deed from being valid as to 
the other property comprised in it. 

The Agricultural Credits Act, 1928, 
provides that a debenture, creating a floating 
charge on farming stock, given by a society 
registered under the Industrial and Provi- 
dent Societies Acts, may be registered as 
an agricultural charge and will not be deemed 
to a bill of sale. Registration of such 
charge must in addition be made with the 
Registrar of Friendly Societies. 

A receipt, executed in the manner required 
by the statute relating to the society, and 
stating the name of the person who pays the 
money indorsed on or annexed to a mort- 


gage, discharges the mortgage without any 
formal re-conveyance. These provisions are 
in substitution for the existing statutory 
provisions relating to such receipts by the 
society, but not so as to render the society 
liable for any stamp duty which would not 
have been otherwise payable. (Law of 
Property Act, 1925, Section 115 (9).) 

A member may nominate any person to 
receive at his death any property he has in 
the society to the extent of ]^100. (See 
under Will.) 

Cheques of such societies are not exempt 
from stamp duty. 

INDUSTRIAL LIFE POLICY. The policy 
is usually granted upon the express condition 
that it shall become absolutely void, if it is 
in any way assigned, sold, mortgaged or 
otherwise parted with. In some cases, how- 
ever, an indorsement may be found on the 
policy to the effect that the company give 
consent to an assignment and that the policy 
shall not be void by reason of such assign- 
ment. 

Even if such policies may be assigned, 
there is very little value attaching to them 
on account of their surrender and paid-up 
values being so small. Most companies 
give no cash surrender value. (See Life 
Policy.) 

INFANTS. All persons below the age of 
twenty-one are, by English law, called infants 
or minors. The question as to whether a 
banker can with safety permit a minor to 
open an account and draw cheques thereon 
is one which has been much discussed and on 
which diverse opinions prevail. The gener- 
ally accepted legal opinion appears now to be 
that a banker may, without risk, allow an 
infant to open an account and draw cheques 
upon it, but that the account must not be 
overdrawn, for money lent to an infant 
cannot be recovered, even if he gave 
security. All contracts entered into by 
infants for the repa 3 nnent of money lent 
shall be absolutely void. (Infants' Relief 
Act, 1874, Section 1.) 

By the Infants’ Relief Act, 1874, Section 2, 
“no action shall be brought whereby to 
charge any person upon any promise made 
after full age to pay any debt contracted 
during infancy or upon any ratification made 
after full age, of any promise or contract 
made during infancy whether there shall or 
shall not be any new consideration for such 
promise or ratification after full age.” 

In savings banks, receipts are given by 
minors and accepted, but in those cases 
special provision is made under the Savings 
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Bank Acts that the receipt of a person 
of the age of seven years or upwards shall 
be a sufficient discharge. 

The holder of an infant's cheque, which 
has been dishonoured, cannot sue the infant 
upon it; and where a cheque has been 
exchanged for a minor and is subsequently 
dishonoured, the money cannot be recovered 
by law from the mmor. 

An infant cannot be sued on a bill of ex- 
change or promissory note, even though it 
be given for necessaries. (In re SoUykoff, 
[1891] 1 Q.B. 413.) 

Section 22 (2), of the Bills of Exchange 
Act, 1882, provides : “Where a bill is drawn 
or indorsed by an infant, minor, or corpora- 
tion having no capacity or power to mcur 
liability on a bill, the drawing or indorse- 
ment entitles the holder to receive pa 3 mient 
of the bill, and to enforce it against any other 
peirty thereto." The signature of an infant 
upon a bill does not in any way affect its 
negotiability. He may pass on a good title 
to others, and though he cannot be sued 
himself he may by his next friend sue other 
parties to the bill Even if a minor accepts 
a bill in payment of necessaries, he cannot be 
sued upon it. 

An infant cannot sue in his own name, 
except in a county court for wages due to 
him. In an action by an infant he must 
sue by his “next friend,” and in an action 
against an infant a guardian is appomted. 

But if a mmor has made a fedse repre- 
sentation as to his age and thereby induced 
a banker or anyone to enter into a contract 
with him, he cannot afterwards obtain relief 
by proving that he is below the age of 
twenty-one. 

The Limitation Act, 1939, does not begin 
to run until he has reached the age of twenty- 
one. 

Shares with a liability should not be 
registered in the name of a minor, as he 
may repudiate any liability thereon, either 
before he comes of age or within a reasonable 
time afterwards. 

An infant may sign as a witness ; he may 
also act as an agent and sign cheques, and 
draw, accept, or indorse biffs, and the lia- 
bility rests with the person who gave him 
the authority to do so. He may sign 
cheques upon an overdrawn account if that 
power is included in the authority. There 
is nothing to prevent an infant being a 
partner in any business, but in any action 
against the the infant would be ex- 
cluded. An infant cannot undertake the 
duties of an administrator or executor nor act 


as a proxy in bankruptcy proceedings. He 
cannot make a will except on active service 
and in the event of his death letters of 
administration require to be taken out by 
his father or mother or nearest of kin. An 
infant cannot be made liable on a guarantee. 

A legal estate in land cannot be conveyed 
to an mfant. (Law of Property Act, 1925, 
Section 1 (6).) An infant cannot be appointed 
a trustee. (Section 20.) 

An account is sometimes opened with a 
banker in the joint names of a parent or 
guardian and an mfant, such an account 
should be treated by the banker like an 
ordinary joint account as to authority for 
signing of cheques, etc., but he will, of 
course, bear in mind the non-liability of the 
minor for an overdraft, as before mentioned. 
If the minor is a very young child, the 
better plan is for the account to be opened 
m the parent's or guardian’s name for 
the child, thus, “John Brown, In re 
Timothy Brown,” in which case no 
mandate is required, and the adult has 
fuff control. 

The form in which deposit receipts are 
sometimes issued, “John Smith for Joseph 
Brown (a minor) ” is not a desirable one, and 
should be avoided. 

A deposit receipt may be issued in the name 
of a minor. On withdrawal he is able to give 
a good discharge for the money. 

Stock in Public Funds. By the National 
Debt Act, 1870, Section 19 — “ Where stock 
is standmg in the name of an infant or 
person of unsound mind, jointly with any 
person not under legal disability, a letter of 
attorney for the receipt of the dividends on 
the stock shall be sufficient authority in that 
behalf, if given under the hand and seal of 
the person not under disability, attested by 
two or more credible witnesses.” By the 
National Debt (Stockholders Relief) Act, 
1892, Section 3 — “ [a) Where an mfant is 
the sole survivor in an account; and (5) 
where an infant holds stock jointly with a 
person under legal disability ; and (c) where 
stock has by mistake been bought in or 
transferred into the sole name of an infant, 
the Bank, may at the request in writing of 
the parent, guardian, or next friend of the 
infant, receive the dividends and apply them 
to the purchase of like stock, and ^e stock 
so purchased shall be added to the original 
investment.” 

INFEFT. To inf eft means to put a person 
in possession of the fee simple of lands, etc. 

INFLATION. Inflation occurs where there 
is an increase in currency without a corre- 
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spending increase in commodities, or where 
there is an increase in paper currency with- 
out a corresponding increase in metallic 
backing. It shows itself m rising prices and 
shortages of the necessaries and comforts of 
life, and results from the creation of addi- 
tional purchasing power, following a huge 
excess of public expenditure over revenue 
from taxes, coupled with a rapidly mounting 
national debt. The “inflationary gap” is 
that part of the Treasury borrowings not 
derived from public savings, but from the 
banks. 

The end of the second world war in 1945 
saw the currency inflated more than four- 
fold, the fiduciary issue of notes in August, 
1939, being ;^300,000,000, whilst at the end 
of 1948 it was 1,300, 000, 000, and at the end 
of 1953 It was ;^1, 675,000, 000. 

INGOT. Bars of gold and silver are called 
ingots. 

INLAND BILL. The Bills of Exchange 
Act, 1882, Section 4, defines an inland bill 
as follows — 

"(1) An inland bill is a bill which is or 
on the face of it purports to be 
(a) both drawn and payable within 
the British Islands, or (6) drawn 
within the British Islands upon 
some person resident therein. Any 
other bill is a foreign bill. 

"For the purposes of this Act, 
‘British Islands’ mean any part 
of the United Kingdom of Great 
Britain and Ireland, the islands of 
Man, Guernsey, Jersey, Alderney, 
and Sark, and the islands adjacent 
to any of them being part of the 
dominions of Her Majesty. 

“(2) Unless the contrary appear on the 
face of the bill the holder may 
treat it as an inland bill.” 

The definition of “British Islands” has, 
since the establishment of the Irish Free 
State, been modified by Section 2 of Statu- 
tory Rules and Orders, 1923, to exclude the 
Irish Free State. A bill, therefore, that is 
drawn in the Irish Free State (now known as 
“Eire”) and is payable in England is a 
foreign bill within the meamng of the Bills of 
Exchange Act. (See under Foreign Bill.) 
As to the stamp duty on such a bill see under 
Bill of Exchange. 

By Section 36 of the Stamp Act, 1891, 
”a bill or note purporting to be drawn or 
made out of the Umted i^gdom is, for the 
purposes of stamp duty, to be deemed to 
have been so drawn or made, although it 
may in fact have been drawn or made 


within the United Kingdom.” Thus, by 
the Stamp Act, a bill drawn in the Isle 
of Man and the Channel Islands (which 
places are out of the United Kingdom) is 
regarded as a foreign bill, whereas, by the 
Bills of Exchange Act, it is an inland bill. 

Where an inland bill is dishonoured, it is 
not necessary that it should be noted or 
protested for non-acceptance or non-pay- 
ment in order to preserve recourse against 
the drawer or indorser. It is only necessary 
when proceedings for honour are going to 
be taken. The sections of the Act with regard 
to notmg and protest are given in the article 
Protest. 

Where an inland bill is indorsed in a 
foreign country, the indorsement shall as 
regards the payer be interpreted according 
to the law of the United Kingdom. As to 
the other rules laid down in the Bills of 
Exchange Act with regard to bills drawn in 
one country and negotiated, accepted or 
payable in another, see Section 72, under 
Foreign Bill. 

The following is the usual form in which 
an inland bill of exchange is drawn — 


Birmtngham, 


^150 Os. Od 

Six month^i^ ^ate pay to 
me or my sum of one 

hundred pounds for 


John Brown. 



value re 


To Mr. Thonm^ones, 
15 Thaifle^treet, 


The indorsements appear upon the back of 
the bill, e.g. — 


(fi 



This bill is drawn at Birmingham on 
10th July, 19 , being payable at six months 

after date it falls due (or matures) on 13th 
January, 19 ; the six months are called 
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its tenn and the following three days are the 
days of grace. The date is always expressed 
in figures, but to use words would be quite 
in order. The amount is quoted in both 
words and figures, but either alone would 
be according to law, the repetition being to 
avoid mistakes or fraudulent alteration. 

The currency of this bill on 10th July, 
19 , the day it is drawn, is 187 days, on 
1 1th July it is 186 days, and so on, this being 
the time it has yet to run. 

This is an “after date” bill, but it might 
have been drawn "after sight,” in which 
case Mr. Thomas Jones, when he accepted 
it, would have written the then present date 
in his acceptance and the due date would 
have been reckoned from that. 

Or, instead of "Six months after date,” 
the bill might have been drawn "At sight” 
or "On presentation” or "On demand,” in 
all which three cases there would be no 
acceptance at all, for payment would have 
to be made at once. 

The drawer is John Brown, who in this 
case is also the payee, but the drawer could 
have made the bill payable to anyone he 
pleased or to bearer. 

The drawee is Thomas Jones and by 
writing his name across the bill he has 
become the acceptor; that is to say, he 
accepts John Brown’s demand for money 
due, and, by the words he has added, in- 
structs the fovergate Branch of the Bntish 
Bank (where Thomas Jones keeps his 
account) to pay ;^150 to John Brown or his 
order in six months' time. 

This bill is said to be domiciled at the 
Bntish Bank, Ltd., Rivergate, London. 

Referring to the indorsements on the bill, 
John Brown wishes to pay ;^150 to Smith, 
Robinson & Co. ; he therefore, as shown, 
indorses the bill over to them : who in their 
turn indorse it to the Imperial Trading Co., 
Ltd. ; this firm mdorse it and then, perhaps, 
discount it with their own bankers who will 
sort it away in their bill case until the time 
comes for presentation for pa5Tnent. For 
stamp duties see Bill of Exchange. (See 
Bill of Exchange, Foreign Bill.) 

INSANE PERSON. (See Lunacy.) 

INSCRIBED STOCK. No certificates are 
issued to the holders of inscribed stock, but 
their names and the amount of the stock they 
hold are inscribed in the registers kept for 
the purpose at the registrars who have the 
management of the stocks. A holder of 
inscribed stock wishing to transfer his hold- 
ing must attend personally at the Registrar's 
office to sign the transfer in the Stock 


Register. Alternatively, attendance may be 
given by his duly authorised attorney for 
this purpose. No certificate of title is issued 
in respect of inscribed stock, but a Stock 
Receipt {q.v.) is given which has no value 
and small utility, as its production is not 
required on any dealing with the stock. 

Originally Government stocks were issued 
only in inscribed form, but later, stock 
certificates to bearer and registered stock 
with a stock certificate were permitted 
(See National Debt.) 

As from 1st January, 1943, inscribed stock 
for Government securities was abolished in 
favour of stock entailing the issue of certi- 
ficates either registered or to bearer, the 
former type prevailing. Other inscribed 
stocks domiciled at the Bank of England, 
such as Metropolitan Water Board issues, 
have similarly been converted to registered 
form. 

Inscribed stock is now only in vogue in 
respect of certam corporation stocks regis- 
tered other than at the Bank of England. 

The receipt for the purchase money, which 
is given by the vendor or his attorney 
to a purchaser when a transfer of inscribed 
stock IS made, is of no value. It is not 
required upon a subsequent sale. To 
obtain a security upon inscribed stock, it 
must be transferred into the names of the 
nommees of the bank. (See Power of 
Attorney, Stock Receipt.) 

INSOLVENCY. A person is insolvent 
who is unable to pay his debts, and he is said 
to be in a state of insolvency. 

An insolvent debtor is not necessarily a 
bankrupt (see below) and a bankrupt is 
not necessarily insolvent (e.g a partner in 
a bankrupt firm). 

An insolvent person may have a receiving • 
order made against him and suffer proceed- 
ings under the Bankruptcy Acts (see Bank- 
ruptcy, Receiving Order), or he may call 
his creditors together and endeavour to 
come to an arrangement with them (apart 
from the Bankruptcy Acts), usually either 
by offering to pay a composition — ^that is, to 
pay so much in the pound in full discharge of 
what he is owing to them (see Composition 
WITH Creditors) — or by offenng to transfer 
his property to a trustee in order that it may 
be realised and the proceeds divided 
amongst his creditors according to the 
amounts of their respective claims. (See 
Assignment for Benefit of Creditors.) 

Where a judgment has been obtained in 
a county court, eind the debtor is unable 
to pay, if the whole indebtedness does 
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not exceed ;^50, an administration order approved of from time to time by the Council 
may be made by the county court. (See of the Institute. 

Administration Order.) The Institute encourages and assists in the 

When a petition is presented against a formation of local centres, 
debtor, and his estate is not likely to exceed The members of the Institute are fellows, 
;^300, the Court may make an order for associates, and ordinary members, 
summary administration. (See Summary Fellows are elected by the Council. 
Administration.) Annual subscription, three guineas. 

When a receiving order has been made Associates are members who have gained 
against a debtor, it may subsequently be the certificate of the Institute. Annual sub- 
discharged by the Court if a proposal by the scription, one guinea. 

debtor for a composition in satisfaction of Ordinary members are elected from the 
his debts, or a proposal for a scheme of staff of any bank on the Council's list, 
arrangement of his affairs is accepted by Annual subscription, one guinea, 
the creditors. (See Act of Bankruptcy, The Journal of the Institute is published 
Bankruptcy, Compositions — Bankruptcy bi-monthly 

Act, Scheme of Arrangement.) The Examinations of the Institute were 

INSPECTION OF REGISTER. The revised in 1945. The Associate Examination 
register of members of a company shall, in Banking and the Trustee Diploma Exami- 
during business hours, be open to the mspec- nation now give place to a new Banking 
tion of any member gratis, and to the Diploma Examination and a revised Trustee 
inspection of any other person on pa 5 mient Diploma Examination. There are also 
of one shilling, or such less sum as the language examinations 

company may prescribe (Section 113 of the Syllabuses can be obtained on application 
Companies Act, 1948). (See Section 115, under to the secretary. 

Register of Members of Company, as to INSTITUTE OF BANKERS IN IRELAND, 
closing the register at certain times.) The Institute was founded in 1898. 

Refusal to allow the right of inspection The object of the Institute is to enable the 
entails heavy penalties. (See Companies, members to acquire a knowledge of the 
Register of Members of Company.) theory and practice of banking, and to 

INSTALMENT ALLOTMENT. An allot- promote the consideration and discussion of 
ment of stock or bearer bonds where the matters of interest to the profession, 
price of issue is allowed to be paid in several The Institute provides for the delivery of 
instalments. For example, the Funding lectures on banking and other professional 
Loan, 1960-90, Wcis issued so that an investor subjects; and maintains a suitable library 
could pay up the full price at once, or he for the use of the members. Examinations 
could pay for it by eight instalments spread are held annually, and certificates awarded, 
over a period from June, 1919, till January, The Journal of the Institute is issued 
1920. (See Scrip Certificate.) quarterly. 

INSTITUTE OF BANKERS. Address— INSTITUTE OF BANKERS IN SCOTLAND. 
Lombard Street, London, E C.3 This Institute was established in 1875. 

The Institute of Bankers was founded in Its object is "to improve the qualifications 
1879 and is an association of men and women of those engaged m banking, and to raise 
connected with the various branches of their status and influence.” 
banking. Its objects are : first, to facilitate The object is promoted by classes, lectures 
the consideration and discussion of matters and bursaries ; by the formation of libraries 
of interest to bankers; secondly, to afford of works on finance and kindred subjects; 
opportunities to its members for the by examinations and the issuing of certi- 
acquisition of a knowledge of the theory ficates to such as pass them, 
and practice of banking; thirdly, to take The Institute consists of members and 
any measures which may be desirable to associates, who are connected with the 
further the interests of banking. banks m Scotland. 

The Institute affords facilities for the The Scottish Banker’s Magaztne is pub- 
reading, discussion and publication of papers lished quarterly by the Institute, 
by members and others; it arranges for INSTRUMENT. A legal term applied to 
the delivery of lectures on banking, mer- a bill, a cheque, a deed, or any document in 

cantile law, economics, foreign languages, and writing by means of which some right or 
other kindred subjects ; and it issues certi- contract is expressed. (See Negotiable In- 

ficates to those who pass the examinations struments.) 
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INSURABLE INTEREST. Before a per- 
son can efiect an insurance on the life of 
another person, or can insure a ship or 
cargo, or a house against fire, or any other 
thing, he must have an insurable, that is, 
a pecuniary, interest in the person or thing 
to be insured. (See Life Policy.) 

INSURANCE. The word was originally 
applied only to fire insurance, but it is now 
used either for life or fire, as well as for other 
matters of insurance. (See Assurance, 
Credit Insurance, Fire Insurance, 
Licensed Property, Life Policy, Marine 
Insurance Policy, Mutual Insurance, 
Policy of Insurance, Re-insurance, 
Specie — ^Transmission of.) 

INSURANCE CERTIFICATE. Insurance 
certificates are issued by insurance brokers 
as evidence that marine insurances have 
been effected. Such certificates are some- 
times accepted in lieu of actual policies, but 
they have one great disadvantage in that 
the rights of the insured cannot be passed on 
by indorsement and delivery, as in the case 
of a policy. Consequently, insurance certi- 
ficates are not accepted by buyers under 
c.i. or c.i.f. contracts, since in the event of 
partial or total loss of the goods insured, 
the buyers could not claim against the in- 
surance company on the strength of any 
document other than a policy. Insurance 
certificates must be distinguished from 
cover notes; these are merely brief memo- 
randa issued in all classes of insurance to 
accepted proposers on pa3rment of the 
first premium stating that the latter are 
held covered pending the preparation of the 
relative policy. (See Marine Insurance 
Policy.) 

INTANGIBLE ASSETS. In a company's 
balance sheet there may sometimes be 
found, on the assets side, items such as 
goodwill, trade marks, patent rights. These 
assets may have a saleable value if the 
business were sold as a going concern, but 
if the concern is getting into difficulties they 
would be practi^ly worthless. The whole 
of the intangible assets should be ignored 
by a banker when he is considering a balance 
sheet in view of an application for a loan 
to the company. (See Balance Sheet.) 

INTER VIVOS. (See Gifts Inter Vivos.) 

INTERBOURSE SECURITIES. INTER- 
NATIONAL SECURITIES. General terms 
indicating securities which can be bought and 
sold in different countries at practic^y the 
same prices. 

INTEREST. Interest is the money which 
is paid for a loan or the use of mon^. In 


the case of a banker, interest is paid by him 
to customers for money deposited, and is 
received by him for money he has lent to 
customers. 

In the year 1546 the taking of interest for 
money was made legal in England, and the 
rate was fixed at 10 per cent. It was 
reduced to 8 per cent in 1624, and to 6 per 
cent in 1651, and in 1714 it was further 
reduced to 5 per cent. (Gilbart.) 

If the rate of interest is 3 per cent, the 
interest upon the money lent (the principal) 
is referred to as being at the rate of £S per 
cent per annum; that is, for each ;^100 
three pounds is payable by way of interest 
at the end of a complete year, and for each 
part of ;^100 or part of a year the interest 
is in proportion thereto. 

Simple interest is calculated upon the 
principal only, whereas compound interest 
is interest which is calculated upon the 
principal plus interest which is due and has 
not been paid. A deposit receipt is an 
example where simple interest only is al- 
lowed. It is calculated and provided for 
each half-year by a banker upon the original 
sum deposited, but it is not added to the 
principal until the depositor brings in his 
deposit receipt and renews it for the amount 
with the interest added. A deposit account 
where interest is added, is an example where 
compound interest is allowed, as each half- 
year when the interest is calculated, it is 
added at once to the balance or principal 
and becomes part of the amount on which 
interest is subsequently allowed. 

In a current account, interest is calculated 
from the actual date when a customer's 
cheque is paid (not from the date of the 
cheque), and from the actual date when 
money is paid to credit, which, in the case 
of a sub-branch, may in some cases be the 
day before it is actually posted in the current 
account ledger at the parent branch. Where 
a cheque is paid at another bank or branch 
under advice, the banker is entitled to charge 
interest from the date when so paid. The 
calculations are in most banks now effected 
by means of products commonly, though 
erroneously, c^ed “decimals," by which 
the balance of an account, on the occasion 
of each change, is multiplied by the number 
of days it has remained undisturbed, the 
product, say, 2,650, being simply ;^2,650 
for one day, or put in another form £\ for 
2,650 days. The total of all the products 
on an account by the end of a half-year is 
therefore that number of pounds for one 
day at the rate of interest to be allowed or 
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charged. With the aid of a product table the 
amount of interest is very quickly ascer- 
tained. (See Decimals.) 

If the interest on an amount is to be 
ascertained from a 5 per cent table, then 
to find the interest 

at 5J% add ^ 

» H% deduct 
„ 6 % add i 
„ 4 % deduct i 
„ 6i% add { 

„ 3{% deduct J 
„ 3 % deduct f 
ft 2t% deduct j 
„ 2 % deduct | 

„ 1 % deduct ^ 

As to discount on a bill, see Discount. 

In the case of a deposit where interest 
varies according to the Bank Rate, the 
interest is calculated by means of a table 
of decimals, each rate being taken as a 
decimal part of 5 per cent. (See Interest 
ON Deposits.) 

London bankers used not, as a rule, to 
allow interest upon a current account, but 
country bankers often did so, the rate being 
regulated according to the custom of the 
district and the nature of the account com- 
mission on turnover being charged at the 
same time. Since December, 1945, however, 
no interest is allowed on current accounts. 

On deposits which are subject to notice, 
a higher rate is usually allowed, the rate 
being increased (e.g. m colonial banks) up 
to a certain point, according to the length 
of notice which must be given. 

No interest is, as a rule, allowed upon 
money on deposit receipt unless it has 
remained in the banker’s hands for a certain 
specified period. The period varies according 
to the bank. In some cases it is fourteen 
days, in others one month or even two 
months. (See Interest on Deposits.) 

Unless a promissory note payable on 
demand expressly states that interest is to 
be paid, interest is not recoverable. Where 
a bdl is dishonoured, interest on the amount 
of the bill may be recovered from the time 
of presentment for payment if the bill is 
payable on demand and from the matunty 
of the bill in any other case. (See Section 
57 of the Bills of Exchange Act, 1882, under 
Dishonour of Bill of Exchange.) 

There is no general law to justify interest 
being charged upon an advance, but by 
custom a banker is entitled to charge interest, 
and, by making half-yearly rests and adding 
the accrued interest to the balance, to charge 
compound interest. In addition to the 
usu£U custom, there may be a special agree- 
ment as to interest between the banker and 


a customer. A banker's right to charge 
compound interest may also be justified 
by a customer's acquiescence in the method 
of charging his account in previous half-years. 

If a cheque is dishonoured by reason of 
charges having been debited to an account, 
at other than the usual date, without the 
customer's knowledge, the banker may be 
liable for wrongful dishonour. 

Unless by agreement, a banker is under 
no obligation to allow interest upon money 
lent to him. 

Upon the death of a customer it has been 
held that simple interest only may be 
charged, and not compound interest, from 
the date of the customer’s death till the date 
of pa 3 mient. {Provtncial Bank v. O'Reilly 
(1890), 26 L.R.Ir. 313.) 

On an account secured by an ordinary 
banker's mortgage for a fluctuating balance, 
compound interest may be charged. But 
where a banker takes a mortgage for a 
fixed sum, unless there is a special agreement 
to charge compound interest, he can charge 
only simple interest, because the position 
is no longer that of banker and customer 
but that of mortgagee and mortgagor. For 
this reason, a loan account which is secured 
by a mortgage for a fixed sum must be kept 
distinct from the working account. The 
usual method in such a case is to obtain a 
cheque from the debtor upon the workmg 
account for the interest upon the loan 
account as it falls due. In the case of a fixed 
mortgage the banker must deduct income 
tax from the amount of the interest due 
upon the loan before charging it to the 
customer's account, but if the loan is for a 
less period than a year the customer is not 
entitled to have tax deducted. A mortgagor 
is entitled by law to deduct income tax. 
When a banker deducts tax from the interest 
due by a customer upon a fixed mortgage, 
he takes credit, in his income tax return, 
for the amount of tax allowed to the cus- 
tomer; that is, the amount of tax due to 
be paid to the tax authorities upon the 
profits of the bank is reduced by the amount 
which he has already paid by way of the 
deduction from the customer's interest. 
Income tax is deducted from the mterest on 
fixed deposits for a year or more by the 
colonial banks in London. (See Income Tax.) 

When a judgment for mortgage money 
has been obtained, the interest (if more than 
4 per cent in the mortgage deed) is reduced 
to 4 per cent. 

As to interest being statute-barred, see 
Limitation Act, 1939 — Interest. 
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Upon the bankruptcy of a customer, 
interest can be proved for only up to the 
date of the order ; or in the case of a deed 
of assignment to the date of the deed. 

If there is any surplus from a bankrupt’s 
estate after all debts are paid in full it shall 
be applied in payment of interest from the 
date of the receiving order at the rate of 
four pounds per cent per annum on all 
debts proved in the bankruptcy (Section 
33 (8), of the Bankruptcy Act, 1914). 

A secured creditor can use any surplus 
proceeds of sale after satisfaction of principal 
and interest to date of the receiving order, in 
satisfaction of interest up to the actual date 
of payment. 

■^i^Tiere revenue issues from a bankrupt’s 
security in a banker’s hands (e.g. dividends 
from shares in the name of the bank’s 
nominee, or rents from properties over which 
the bank has appointed a receiver), it can 
be used to satisfy interest accruing since the 
date of the receiving order, subject, of course, 
in the case of rents, to prior charges for 
rates, taxes, repairs, etc. 

On any debt or sum certain, payable at 
a certain time or otherwise, whereon interest 
is not agreed for, and which is overdue at the 
time of the receiving order and provable in 
bankruptcy, the creditor may prove for 
interest at 4 per cent per annum to the date 
of the order from the time the debt was 
payable, if payable by virtue of a written 
instrument at a certain time, and if payable 
otherwise, then from the time when demand 
in writing has been made giving the debtor 
notice that interest will be claimed from 
the date of the demand until the time of 
pa5mient. (See Rule 21 under Proof of 
Debts.) From dividends on a debt pay- 
able at a future time, a rebate of interest at 
five pounds per cent per annum must be 
deducted from the date of the dividend to 
the time when the debt would have become 
payable. (Rule 22.) 

Section 66 of the Bankruptcy Act, 1914, 
provides — 

“(1) Where a debt has been proved, 
and the debt includes interest, or any 
pecuniary consideration in lieu at interest, 
such interest or consideration shall, for the 
purposes of dividend, be calculated at a rate 
not exceeding five per centum per annum, 
without prejudice to the right of a creditor 
to receive out of the estate any higher rate 
of interest to which he may be entitled after 
all the debts proved in the estate have been 
paid in full. 

”(2) In dealing with the proof of the 


debt, the following rules shall be observed — 

“(a) Any account settled between the 
debtor and the creditor within three 
years preceding the date of the 
receiving order may be examined, 
and, if it appears that the settlement 
of the account forms substantially 
one transaction with any debt 
alleged to be due out of the debtor’s 
estate (whether in the form of 
renewal of a loan or capitalisation 
of interest or ascertainment of 
loans or otherwise), the account 
may be re-opened and the whole 
transaction treated as one ; 

"(6) Any payments made by the debtor 
to the creditor before the receiving 
order, whether by way of bonus 
or otherwise, and any sums received 
by the creditor before the receiving 
order from the realisation of any 
security for the debt, shall, not- 
withstanding any agreement to the 
contrary, be appropriated to prin- 
cipal and interest in the propor- 
tion that the principal bears to the 
sum payable as interest at the 
agreed rate, 

“(c) Where the debt due is secured and 
the security is realised after the 
receiving order, or the value thereof 
is assessed in the proof, the amount 
realised or assessed shall be appro- 
priated to the satisfaction of prmci- 
pal and interest in the proportion 
that the principal bears to the sum 
payable as interest at the agreed 
rate.’’ 

When, for any reason, it is necessary to re- 
fund part of the interest charged to a custom- 
er’s account, it is commonly called a rebate'. 

In Scotland all the banks, by agreement, 
make the same charges for interest and 
commission, so that, as far as charges are 
concerned, there is no advantage to be 
gained by a customer dealing with one bank 
rather than another. No interest is allowed 
on accounts having balances creditor, but 
on the other hand commission is not charged. 

A ready way of telling approximately the 
number of years in which an amount at 
compound interest will double itself, is to 
divide 70 by the rate per cent. 

At compound interest an amount doubles 
itself — 

At 7 per cent in 10 

® »» »» i 1 

5 ft ft 

4* „ .. 15 


ft 

If 


17 


years 89 dairs. 
327 
75 „ 
273 „ 
246 .. 


If 

If 
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At 3iper cent in 20 years 54 days 

»» 3 „ ,, 23 „ 164 „ 

„ „ 28 „ 26 „ 

„ 2 „ „ 35 „ 1 day. 


At simple interest an amount doubles 
itself — 

At 7 per cent in 14 years 104 days. 


» 6 

9 7 

„ 16 

„ 239 „ 

» 5 

7 7 

„ 20 

77 

» 4i 

77 

22 

77 77 

» 4 

77 

„ 25 

77 

„ 3i 

77 

28 

„ 208 „ 

3 

77 

„ 33 

.. 121 „ 

2i 

77 

„ 40 

77 

» 2 

77 

„ 50 

77 

INTEREST 

ON 

BILL. 

“Where 


expressed to be payable with interest, 
unless the instrument otherwise provides, 
interest runs from the date of the bill, and if 
the bill IS undated from the issue thereof ” 
(Section 9, s s 3, Bills of Exchange Act, 1882.) 

In an action on a dishonoured bill, interest 
as damages can be claimed from the time of 
presentment for pa 3 anent, if the bill is 
payable on demand, and from the maturity 
of the bill in any other case; but such 
interest may, if justice require it, be with- 
held, and where a bill is expressed on the 
face to be payable with interest at a given 
rate, interest as damages may or may not 
be given at the same rate as the interest 
proper (Section 57). The usual rate of 
interest allowed is 5 per cent, but a higher 
rate would be allowable if it is expressed in 
the bill, but the Court has power to set aside 
an agreement as to the rate of interest if it 
is considered excessive. 

In practice a clause as to interest is seldom 
inserted in an inland bill of exchange, 
although this is frequently done in a pro- 
missory note, the wording then being: “On 
demand (or six months after date) I promise 
to pay to C D or order one hundred pounds 
with interest at the rate of five per centum 
per annum, for value received. A B.” If 
the note does not conteun the interest clause, 
interest is not legally enforceable. 

The stamp need only cover the amount 
of principal, unless a fixed sum is mentioned 
as interest, e.g. “;^100 with ;^5 interest." 

In the ceise of Commonwealth Bank of 
Australia v. Rosenhain (1922), the High 
Court of Australia held (though the judg- 
ment does not bind an English Court) 
that a document drawn in New York on 
Melbourne, sixty days after sight pay, etc., 
"with interest at the rate of 8 per cent per 
ann um until arrival of pa 3 rment in London 
to cover value received" was not a bill of 
exchange. To conform to the provisions of 


the Bills of Exchange Act the sum payable 
must be certain at the fixed time for pay- 
ment. “But clearly the sum was not cer- 
tain on that date from anything appearing 
on the face of the document, for interest was 
to run on from the time fixed for payment, 
namely sixty days after sight, until arrival 
of payment in London, and it was quite 
uncertain, both on the face of the document 
and in fact, when this event would happen, 
or indeed whether it would happen at all." 

INTEREST ON DEPOSITS. The interest 
on a deposit is quickly ascertained from the 
usual interest tables when the rate is the 
same during all the period that the money 
has been with the banker. 

If the interest table which is used is a 5 
per cent one and the rate to be allowed is 
2 per cent, the interest on /I for one day 
will be two-fifths or -4 of the interest shown 
in the 5 per cent table. In other words, the 
interest on for one day at 2 per cent is 
the same as interest on ;^1 for *4 of a day at 
5 per cent; for two days it will be -8 of a 
day, for three days 1*2 days at 5 per cent, and 
so on, *4 being added each day. 

When the rate is 3 per cent, *6 is added 
each day, when 2^ per cent *5 is added, 
when 4 per cent -8 is added, *1 being added 
for each J per cent increase in the rate. 

The following is a short specimen table — 


2 per cent 

1 

Jan., 19. . 


, 

, 

. *4 

2 

7 7 




. *8 


3 

77 




. 1-2 


4 

77 




. 1-6 


5 

77 




. 2-0 

3 per cent 

6 

77 




. 2-4 

7 

7 7 




. 3-0 


8 

77 




. 3-6 


9 

77 




. 4-2 


10 

77 




. 4-8 


11 

77 




. 5-4 

per cent . 

12 

77 




6-0 

13 

77 




. 6-5 


14 

77 




. 7-0 


15 

77 




. 7-5 

2 per cent 

16 

77 




. 8-0 

17 

77 




. 8-4 


18 

77 




. 8-8 


If a deposit made on 3rd January, 19. ., 
is withdrawn on 16th January, it will be 
seen from the above table that interest must 
be allowed during those thirteen days at 
three different rates, to 6th January at 
2 per cent, 6th to 12th at 3 per cent, 12th to 
16th at 2J per cent. 

To ascertain the interest due, the decimals 
on January 3rd must be deducted from those 

8-0 

1*2 

on 16th, thus, the difference, 6*8, being 
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the number of days at 5 per cent upon the 
amount of the deposit to give the interest 
required. In the case supposed, if the 
amount of the deposit is ;^100, the interest 
is quickly found by referring to a 5 per cent 
interest table and finding the interest on 
the amount, ;^100, for 6'8 days 

Practice differs as to adding deposit 
interest to principal ; in some cases it 
accumulates on a separate account until 
drawn by the depositor ; in other cases it is 
added at the interest period to principal. 

In the case of a deposit subject to notice 
of withdrawal, after notice has been received 
it is the practice of some banks, when the 
money is not withdrawn, to cease adding 
interest after the date when the deposit was 
due to be repaid. Banks do not, however, 
always insist upon notice being given, and 
when the deposit is repaid without notice, 
some banks deduct from the interest due 
to date a sum equal to the interest for the 
period of notice. 

Interest is not, as a rule, allowed upon a 
deposit until the money has remained in 
the bank for a certain period, say, fourteen 
days or a month. 

Income tax is deducted from the interest 
payable by colonial banks in London upon 
fixed deposits for a year or more. 

(See also Deposit Accounts, Deposit 
Receipts, Fixed Deposits.) 

INTEREST WARRANT. An order or 
warrant for the pa3mient of interest 
upon government and debenture stocks 
and such-like securities. As to requisites in 
form, see under Dividend Warrant. A 
dividend warrant is an order for the pay- 
ment of a shareholder’s proportion of the 
profits of a company. 

The Bills of Exchange Act, 1882, recog- 
nises, "any usage relating to dividend 
warrants or the indorsements thereof" 
(Section 97 (3), {d)), but no reference is 
made to interest warrants. See, however, 
the decision of Fmlay, J., in Slingsby and 
Others v. Westminster Bank, Ltd., under 
Dividend Warrant. 

INTERIM DIVIDEND. The dividend of 
a joint stock company is declared by the 
company in general meeting; but power 
is given, in most articles of association, to 
the directors to pay to the members such 
interim dividends as appear to them to be 
justified by the profits which have been 
earned. An interim dividend is therefore 
one which is paid in the meantime, and which 
comes forward for confirmation when the 
general meeting is held. An interim divi- 
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dend which is paid in, say, July is often less 
than the amount which is paid in January; 
e.g. if the dividend for the year is likely to 
be 15 per cent, 5 per cent may perhaps be 
paid in July and 10 per cent in January. 

INTERNAL LOAN. A public loan of 
which the principal and interest are payable 
within the country that raised the loan. 
(See External Loan.) 

INTERNATIONAL BANK FOR RECON- 
STRUCTION AND DEVELOPMENT. Set up 
together with the International Monetary 
Fund as a result of the United Nations 
Monetary Conference at Bretton Woods, 
U.S.A., in 1944. It is colloquially known as 
the World Bank. 

The membership of the Bank is open to 
all the United Nations, and the function of 
the Bank is to encourage international trade 
by financing productive projects for recon- 
struction and development in war-damaged 
countries or in special circumstances for 
development projects in other countries. 

The Bank can make or guarantee loans for 
programmes of economic reconstruction and 
reconstruction of monetary systems, includ- 
ing long-term stabihsation loans. Loans and 
guarantees must not exceed the subscribed 
capital of the Bank plus its reserves and 
surplus. The total capital will initially be 
under $800,000,000, but will rise to 
$1,500,000,000, of which $800,000,000 will 
be gold and dollars, the remainder consist- 
ing of other currencies. Loans will, in the 
main, be financed by bond issues, which will 
be guaranteed by the member Governments. 

At the beginning of 1947, apphcation for 
$2,200,000,000 had been made. 

INTERNATIONAL MONETARY FUND. 
Set up together with the International Bank 
for Reconstruction and Development as a 
result of the United Nations Monetary Con- 
ference at Bretton Woods, U.S.A., in 1944, 
its object IS to establish stable relations 
between currencies, thus cushioning mem- 
ber States against temporary dislocations 
in foreign trade. An initial fund of 
;^2, 190,000,000 falls to be subscribed by 
member nations according to an arranged 
quota. Twenty-five per cent of the quota 
must be contributed in gold and the balance 
in the particular currency of each member at a 
prescribed rate of exchange. There are three 
main provisions for operating the Fund — 

1. There must be no devaluation of cur- 
rencies except by agreement. 

2. The proceeds of international trans- 
actions must be freely and rapidly con- 
vertible into other currencies. 
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3. Members are to be able to buy with 
their own currencies limited amounts from 
the pool of foreign currencies for paying off 
legitimate trade balances. 

At the end of 1946, it was announced that 
the Fund would be open for exchange opera- 
tions as from 1st March, 1947. The Fund 
commenced with thirty-nine members and 
the initial parities were based on the rates 
of exchange ruling at the end of 1946. 
There is no guarantee that these rates will 
be unchanged, especially where there is 
substantial disparity between pnces and 
wage levels 

INTERNATIONAL SECURITIES. (See 
Interbourse Securities.) 

INTERPLEAD. To interplead is to bring 
before the Court the claims of two persons 
to the same object and to obtain the decision 
of the Court. A banker might have occasion 
to interplead, for example, if two persons 
each laid claim to a sum of money deposited 
with him. 

INTESTACY. INTESTATE. Where a 
person has died without making a will, it is 
known as an intestacy, and he is referred 
to as having died intestate. In order that 
the affairs of the deceased may be wound 
up, letters of administration iq.v.) require 
to be obtained from the Probate Registry, 
by some person who is entitled to act as 
administrator. 

By the Administration of Estates Act, 
1925, on the death of a person intestate as 
to any real or personal estate, such estate 
shall be held by his personal representatives : 

(а) As to the real estate upon trust to sell 

the same ; and 

(б) As to the personal estate upon trust 

to call in and convert into money 
such part thereof as may not consist 
of money, 

with power to postpone such sale as they 
may think proper. (Section 33 (1).) 

Abolition of Descent to Heir, Curtesy, etc. 

With regard to the real estate and personal 
inhentance of every person dying after 1925 
there shall be abolished : — 

(а) All existing modes of descent, and of 

devolution by special occupancy or 
otherwise, of real estate, or of a per- 
sonal inheritance, whether operat- 
ing by the general law or by the 
custom of gavelkind or borough 
English. 

(б) Tenancy by the curtesy. 

(c) Dower and freebench. 

(d) Escheat. 


Distribution of Residuary Estate. 

The residuary estate of an intestate is 
what is left after pajonent of debts, adminis- 
tration expenses, and statutory legacies, and 
Section 46 detailed the manner in which it 
was to be distributed or to be held on trust. 
This has been amended by the Intestates’ 
Estates Act, 1952. Husband and wife are 
on the same footing. 

(1) If a person dies intestate leaving 

husband or wife but no issue and no 
parent or brother or sister of the 
whole blood or issue of the latter, 
then the surviving spouse takes the 
whole estate. 

(2) If a husband or wife is left with issue, 

then the survivor takes the personal 
chattels and ;^5,000 free of death 
duties and costs, with interest at 
4 per cent and a life interest in half 
the residue. 

Issue who attain the age of 21, or 
marry, take the residue absolutely 
(subject to the life interest) per 
sUrpes (see under Per Stirpes) . 

(3) If the intestate leaves husband or 

wife without issue but with a 
parent or brother or sister of the 
whole blood or issue of a brother or 
sister of the whole blood, then the 
husband or wife takes the personal 
chattels, ;^20,000 free of death 
duties and costs, with interest at 
4 per cent and half the residue 
absolutely. 

The parent (or both parents equally) 
if surviving, take the other half of 
the residue absolutely, but if no 
parent survives, this half goes to 
the brothers and sisters and issue 
of deceased brothers and sisters per 
stirpes, but only upon the attaining 
of 21 or marriage. 

(4) If the intestate leaves — 

(а) issue, but no surviving spouse, 

the issue who attain 21 or 
marriage take all; 

(б) parents, but no husband or 

wife or issue, then parents 
are entitled to the estate; 

(c) brothers and sisters of the 
whole blood or issue of such 
brothers and sisters who 
predeceased but no hus- 
band or wife and no issue or 
parents, then such are 
entitled to the estate per 
stirpes on attaining 21 or 
marriage; 
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{d) no relatives mentioned be- 
fore , but brothers and 
sisters of the half-blood or 
issue of such who pre- 
deceased, they are entitled 
to the estate per siirpes on 
attaining 21 or marriage; 
{e) no relatives mentioned before, 
but grandparents, then they 
are entitled to the estate , 
(/) no relatives mentioned 
before, but uncles and aunts 
or issue of such who pre- 
deceased, then they are 
entitled to the estate per 
stirpes, on attaining 21 or 
marriage , 

{g) no relatives mentioned be- 
fore, but uncles and aunts 
of the half-blood or issue 
of such who predeceased, 
then they are entitled to 
the estate per stirpes, on 
attaining 21 or marriage. 

Partial Intestacy. 

Where a person leaves a will efiectively 
disposing of only part of his property, there 
is a partial intestacy. (See Administrator, 
Personal Representatives.) 

(See Death of Customer.) 

INTRA VIRES. Within the powers. (See 
Ultra Vires,) 

INVESTMENT LEDGER. A separate 
account is opened in this ledger for each 
different investment. An exact description of 
the stock or shares is given, and there are 
also recorded in columns provided for the 
purpose, the dates when the dividends 
are due and received, the date of purchase, 
and the price paid. The date and particu- 
lars of all sales are given and the amounts 
are deducted from the balance. Any pay- 
ments to credit in reduction of the pnce 
paid, so as to bring it down to the market 
value, are also deducted and the difference 
is the figure at which the investment appears 
in the balance sheet of the bank. 

I 0 U. An I O U (that is “I owe you'’) 
is a mere acknowledgment of a debt written 
on a slip of paper. Its usual form is — 

Leeds, 

March 7, 19. .. 

To Mr. William Brown, 

2 King Street, Leeds. 

lOU £10. 

Thomas Jones. 

An I O U does not require to be stamped ; 


but if to the above simple form of I O U are 
added such words as “I promise” or "I 
agree,” or a date given when the money 
will be paid, they may have the effect of 
converting it into a promissory note or an 
agreement, and in either case such a docu- 
ment would require to be stamped in order 
to be produced as evidence in a Court. A 
promissory note, however, can only be 
stamped before it is made; an agreement, 
except under a penalty, must be stamped 
within fourteen days. 

An I O U is not a negotiable instrument. 
It may, if necessary, be produced in Court as 
evidence of a debt, though it is not a proof 
of the amount owing. 

IRELAND. Where the words "Ireland,” 
“British Islands,” or the "United King- 
dom” are used, their meaning, since the 
formation of the Irish Free State, has been 
modified by Section 2 of Statutory Rules and 
Orders, 1923, No. 405, which is as follows — 

"Subject to the provisions of this Order 
in Council made under Section 6 of the 
Irish Free State (Consequential Provisions) 
Act, 1922, reference in any enactment passed 
before the establishment of the Irish Free 
State to ‘the United Kmgdom' or ‘Great 
Britain and Ireland,' or the ‘British Islands' 
or ‘Ireland’ shall, in the application of the 
enactment to any part of Great Britain and 
Ireland other than the Irish Free State, be 
construed as exclusive of the Irish Free 
State.” 

IRISH FREE STATE. (Now known as 
"Eire.”) As to the stamp duty on bills and 
cheques, see under Bill of Exchange and 
Cheque. 

Smce the establishment of the Irish Free 
State a bill drawn there and payable in. 
England is a foreign bill within the meaning 
of the Bills of Exchange Act. (See under 
Foreign Bill.) 

IRISH LAND LAWS. (See Appendix.) 

IRON WARRANTS. Warrants for iron 
differ from warrants for other goods in so 
far that, by the custom of the iron trade, an 
indorsee obtains the goods free from any 
vendor’s claim for purchase money. Where 
a bank had taken iron warrants as security, 
and the original purchaser had not paid for 
the iron, it was held {Merchant Banking 
Company of London v. Phoenix Bessemer 
Steel Co. (1877), 5 Ch. D. 205) that the bank 
was entitled to delivery of the iron. (See 
Dock Warrant.) 

IRREDEEMABLE DEBENTURE. A 
debenture which does not contain any pro- 
vision for repayment of the principal money. 
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Even if irredeemable, it falls to be paid upon 
the company going into liquidation. An 
irredeemable debenture practically provides 
an annuity in perpetuity in favour of the 
holder. (See Debenture, Perpetual De- 
benture.) 

IRREVOCABLE CREDIT. An irrevocable 
credit is not the same thing as a confirmed 
credit, since a credit may be both irrevocable 
and unconfirmed. Dutch banks, for ex- 
ample, may open credits through a London 
bank in favour of, say, an Asiatic beneficiary, 
such credits to be irrevocable so far as the 
Dutch banks are concerned, but unconfirmed 
on the part of the London bank. Thus 
“where more than one bank is concerned, 
whether or not the credit is irrevocable by 
all depends on the instructions each receives ” 
{Journal of the Institute of Bankers, May, 
1936). (See Documentary Credits.) 

ISSUE OF BILL. The “issue" of a 
bill of exchange is defined by Section 2 of 
the Bills of Exchange Act, 1882, as “the 
first delivery of a bill or note, complete in 
form, to a person who takes it as a holder." 
This definition is required by reason of the 
wording of Section 9 (3), which provides: 
“Where a bill is expressed to be payable 
with interest, unless the instrument other- 
wise provides, interest runs from the date 


of the bill, and if the bill is undated, from 
the issue thereof," and Section 12, which is 
as follows — “Where a bill expressed to be 
payable at a fixed period after date is 
issued undated, or where the acceptance of 
a bill payable at a fixed period after sight 
is undated, any holder may insert therein 
the true date of issue or acceptance, and 
the bill shall be payable accordingly." For 
stamp purposes no bill of exchange or pro- 
missory note may be stamped with an 
impressed stamp after the execution thereof. 
See Stamp Act, 1891, Section 37 (2). (See 
Delivery of Bill ) 

ISSUE OF CHEQUES. The Bills of Ex- 
change Act, 1882, specially provides that, 
except as otherwise stated, the rules applic- 
able to bills of exchange are also applicable 
to cheques. The definition of the “issue of 
a cheque," therefore, is the same as that 
given for a bill in the preceding article. 
(See Delivery of Bill ) 

ISSUED CAPITAL. That part of the 
nominal or authorised capital of a company 
which has been issued by the directors and 
been taken up or subscribed by the share- 
holders. The issued capital may be fully 
paid up, or it may be only partly paid up, the 
remainder being the “uncalled" capital. 
(See Capital.) 
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JOBBER. (See Stock Jobber.) under mandate, but care must be taken not 

JOINT ACCOUNT (other than a partner- to damage his credit and the answer should 
ship, executor, or trustee account). Unless be “Joint Account holder 'A' in bank- 
otherwise provided for, all the parties to ruptcy” or in similar terms, 
a joint account must operate jointly thereon. The insanity of a party to a joint account 
Likewise if powers are given to an outside cancels any mandate held, and the balance 
party to sign, all the joint account holders must be held to the order of the sane party 
must concur. And if either or any one or and the Receiver in Lunacy. Failing such 
more of the joint account holders are appointment, application should be made to 
authorised to operate on the account, one the Master in Lunacy for directions, 
of them cannot give a power of attorney to One party to a joint account may stop 
an outside party to act on his behalf without payment of a cheque drawn by another 
the consent of the others. party to the account. 

A garnishee order citing a sole judgment The form of the mandate taken on the 
debtor will not attach a joint account in opening of a joint account differs; some 
which such debtor is a constituent. banks use a comprehensive form covering 

An authority for either to sign on a joint all transactions on credit and debit accounts ; 
account of two parties does not extend to other banks use a special form for debit 
other operations, such as withdrawal of accounts, stamped sixpence on account of the 
items left for safe custody, etc., nor will it agreement for joint and several liability 
make one party liable for an overdraft contained therein. 

created by the other party. The following matters are usually pro- 

On the death of one party to a joint vided for in one form or the other. Clear in- 
account, the benefit of any credit balance structions will be given as to whether both or 
passes to the survivor (s) and the executors either or all or some of the joint account 

of the deceased party must look to such holders may draw on the account. Mention 

survivor(s) for any interest of the deceased will be made that the account is with 

in the balance. They cannot prevent the benefit to survivor, this is not a covenant 
banker pa3ring the survivor(s) unless they (save in the case of husband and wife) but 
get a Court Order. In practice a banker a reminder of the law on the subject. "N^ere 
would act warily in the case of a dispute, one party can sign alone, it will be arranged 

Where the joint account is of husband and that any overdraft created by him is the 

wife, however, whether the wife can appro- responsibility also of the other party. Joint 
priate the beilance on the death of her hus- and several liability will also be arranged, 

band is a question of intention on the for the reasons given under Joint and 

latter's part. Where the account was Several Liability. Power to negotiate 
opened for a matter of convenience, the advances and to lodge security therefor 

balance belongs to the husband’s estate will be provided for and arrangements made 

{Marshall v. Crutwell (1875), 20 L.R., Eq. as to the withdrawal of items lodged for 
328) ; but where the account was opened safe custody or security not only during the 
to provide for the wife on the death of the lifetime of the parties but also on the death 
husband, the balance belongs to the wife, of one of them. 

{Foley V. Foley, [1911] 1 I.R. 281.) JOINT AND SEVERAL LIABILITY. 

On the death of a joint account holder, his Bankers make it a rule that joint obligants 
estate is not liable for any debit balance to them shall also be severally liable whether 
unless he was severally liable. (See Joint as debtors, guarantors, or makers of notes. 
AND Several Liability.) With joint liability, a creditor can only 

On notice of the death of one joint account bring one action and not several. If he sues 
holder, any cheques drawn by the deceased one or some, but not all, of the joint debtors, 
alone under authority should be returned, and obtains judgment which is unsatisfied. 
Cheques signed by the survivor(s) may safely his right of action against the remainder is 
be paid. barred. But with joint and several liability. 

The bankruptcy of a joint account holder a creditor has as many rights of action as 
severs the joint relationship ; any mandate there are debtors ; he can sue them jointly 
lapses and operations on the account must or severally until he has recouped himself, 
be jointly transacted by the trustee and the and an unsatisfied judgment against one 
solvent party. Cheques drawn alone by the debtor will not be a bar to an action against 
bankrupt must be returned; so likewise the others. With joint liabihty, the death 
must cheques drawn by the solvent party or bankruptcy of one debtor leaves the 
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creditor with sole recourse against the be created as a legal estate. By the Law of 
survivor(s) or solvent parties, but with Property Act, 1925, the interest of joint 
joint and several liability the estate of a tenants and tenants in common is in shares 
deceased or bankrupt debtor can be held in the proceeds of the sale of the property 
liable for the amount of the debt due at the and not in shares in the property itself, 
time of his decease or failure, provided such The conveyance vests the property in the 
amount is determined by breaking the grantees as joint tenants upon trust for sale 
account. (with power to postpone the sale), and to 

“According to the Common Law, it is divide the proceeds of the sale between the 
clear that on the death of one of the persons persons who, in equity, are interested in the 
by whom a joint promise has been made, the property. The legal estate is thus vested in 
liability devolves upon the survivors, and trustees for sale, and these trustees may 
representatives of the deceased are under also be the persons who are, in equity, 
no liability." (Halsbury’s Laws of England, entitled to the proceeds of sale. 

Vol. VII, p. 357.) Where land is conveyed to more than four 

With joint liability no right of set-off persons, the legal estate vests in the first 
obtains in respect of any credit balances on four named in the conveyance as joint 
private accounts of the parties, but with tenants upon trust for sale, 
joint and several liability, credit balances In some cases the trustees for sale may 
on any private account of the parties may not be the persons, or the only persons, who 
be set off against the debt on the joint are entitled to the proceeds of a sale, 
account. If the trustees for sale are, in equity, joint 

Partners are only jointly liable in England tenants, on the death of one before a sale 
and Wales, but severally liable in Scotland, of the property, the representatives of the 
But in England and Wales recourse can be deceased joint tenant have no claim upon 
had to a deceased partner's estate for the the proceeds of a subsequent sale. The legal 
firm's debts after sdl his private creditors estate passes to the survivors, 

have been satisfied ; but if the joint and But a sole surviving trustee cannot give a 
several liability has been established, the receipt for capital moneys unless a trust cor- 
firm's creditors are not postponed to the poration ; he must co-opt another trustee, 
deceased partner's private creditors, but If the trustees for sale are, in equity, 
stand on equal footing. tenants m common, on the death of one the 

Where a note runs “I promise to pay" legal estate passes to the surviving trustees 
and is signed by more than one person, it is for sale, who continue to hold in trust for 
deemed to be their joint and several note, sale and to divide the proceeds of a sale 
(Bills of Exchange Act, 1882, Section 85 between themselves and the representatives 
(2).) of the deceased tenant in common. 

JOINT STOCK COMPANY. A company. If the trustees are the same persons as 
or association of individuals, havmg a the beneficiaries under the trust for sale, the 
joint or common stock or capital. (See trustees can mortgage as beneficial owners. 
Companies.) If the trustees for sale are not the bene- 

JOINT TENANTS. Prior to 1926, property ficiaries, or not all the beneficiaries under 
could be conveyed to two or more persons the trust, it will be necessary to ascertain 
as joint tenants, each person having an equal who are the persons entitled to the proceeds 
interest in the whole of the property, and of sale and get them all to join in the creation 
when one died his interest passed to the of a mortgage. In many cases where land 
surviving joint tenant or tenants ; or it has been conveyed since 1925 to jomt owners, 
could be conveyed to two or more persons a provision has been inserted in the con- 
as tenants in common, who had a unity of veyance authorizing them to mortgage for 
possession in the property, but each tenant any purpose. 

had a separate and distinct share (the share It is, however, advisable, before taking a 
being ei^er equal or unequal). ^H^en one mortgage from co-owners, to obtain the 
died, his share did not pass to the surviving advice of a solicitor. 

tenant or tenants in common but could be A survivor of joint tenants who is solely 
disposed of by will. and beneficially interested can deal with his 

Trustees and personal representatives, legal estate as if it were not held on trust 
such as executors, were alwajrs joint for sale. (Law of Property (Amendment) 
tenants. Act, 1926.) 

After 1925, tenancy in common cannot JOINTURE. An estate in lands settled upon 
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a woman, which she is to possess after the 
death of her husband. (See Settled Land.) 

JUDGES’ ORDERS. (See Charging 
Order, Garnishee Order ) 

JUDGMENT AFFECTING LAND. For 
the protection of persons dealing with 
land, it is necessary that any judgments or 
orders should be duly registered in some 
convenient place, where an examination can 
be made of any documents which show how 
the land is afiected by judgments or orders 
which have been pronounced. This pro- 
tection is afforded by registration, inter aha, 
of writs and orders in the appropriate 
register kept at the Land Charges Registry. 
Such registration constitutes actual notice to 
all persons and for all purposes connected 
with the land affected. The provisions of 
the Land Charges Act, 1925, are given in the 
article Land Charges. 

JUDGMENT CREDITOR. Where a 
creditor has obtained judgment against a 
debtor for the pa 3 mient of a debt, he may 
enforce the judgment in various ways — 

1. By writ of fieri facias [q.v.), by which 

the sheriff can seize the debtor’s goods. 

2. By writ of ehgit {q.v,), by which the 
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sheriff can take possession of the 
debtor’s lands. 

3. By garnishee order {qv), by which 

debts due to the debtor from a third 
person, e g. a banker, can be attached. 

4. By a charging order {qv), by which 

shares or stocks belonging to the 
debtor can be charged with the 
payment of the judgment debt. 

5. If the debt is ;^50 or more, by issuing 

a bankruptcy notice (see Act of 
Bankruptcy), non-compliance with 
the terms of which will constitute an 
act of bankruptcy and enable the 
judgment creditor to have the judg- 
ment debtor’s assets administered 
in bankruptcy. 

6. By equitable execution by means of 

the appointment of a receiver. 

7 . By a writ of attachment — imprisonment. 
JURYMAN. In addition to being liable to 

serve as a common juryman, a banker is one 
of those persons who may be called upon to 
act as a special juryman. (Juries Act, 1890, 
Section 6.) Sixty-five years is the age at 
which hability to serve upon a jury shall 
cease. (Juries Act, 1918 ) 
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KAFFIR CIRCUS. A Stock Exchange 
name for the market for South African shares. 

KAFFIRS. A Stock Exchange name for 
South African mining, land and investment 
company shares. 

KANGAROOS. A Stock Exchange name 
for West Australian minmg and land shares. 

KEEPING HOUSE. The Bankruptcy 
Act, 1914, Section 1 (1) {d), enacts that a 
debtor commits an act of bankruptcy if, 
with intent to defeat or delay his creditors. 
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he begins to keep house. A debtor “keeps 
house" when he confines himself to the house 
and refuses to see a creditor who calls to see 
him for pa)nnent of the debt. Refusal to 
see a creditor who called at an unrea.sonable 
hour would not be “keeping house" within 
the meaning of the Act. 

KITE-FLYING. Raising money by 
accommodation bills. 

KITES. A name given to accommodation 
bills {q.v.). 


K 
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LAC, OR LAKH. A lac. or lakh, of 
rupees equals 100,000 rupees. The figures 
are usuaJly written as Rs. 1,00,000, Rs. 
24,00,000, to show the number of lacs, the 
lacs m those two examples being, of course, 
one and twenty-four, 100 lacs = 1 crore (j.v,). 

LACHES. Dela 3 rs or neglect that, being 
sufficiently great, prevent a suitor from 
obtaining redress of grievances. 

LAND CERTIFICATE. A certificate issued 
under the seal of the Land Registry to the 
owner of a registered title ; it takes the place 
of title deeds as prima facie evidence of 
ownership. It contains an exact copy of 
the Property and Proprietorship parts of the 
Land Register and also comprises a Charges 
section which can at any time be written 
up to date without fee to correspond with 
the Charges Register by forwarding the 
land certificate to the Registry. A copy of 
that portion of the (General Map in which 
the land in question is included is also 
provided. Where the certificate becomes 
overloaded with entries, a new one will be 
issued free of the cancelled entries. 

In the case of an absolute title, no deeds 
or documents are necessary in addition to 
the land certificate; in the case of a good 
leasehold title the original lease should 
accompany the land certificate, and m the 
case of a possessory title all deeds and docu- 
ments up to the date of first registration are 
required in addition to the land certificate. 
(See also Land Registration.) 

LAND CHARGES. The Land Charges Act, 
1925, consolidated the various enactments 
relating to the registration of land charges 
and also provided for the registration of 
other charges and encumbrances previously 
incapable of registration. 

This Act deals with unregistered land. 
Land with a registered title is dealt with in 
the Land Registration Act, 1925. 

Registration of any instrument or matter 
under the provisions of this Act in any 
register kept at the Land Registry, or else- 
where, shall be deemed to constitute actual 
notice of such instrument or matter to all 
persons and for all purposes connected with 
the land affected, as from the date of regis- 
tration. (Law of Property Act, 1925, Section 
198, s.s, 1.) This Section operates without 
prejudice to the provisions of the Act re- 
specting the making of further advances by a 
mortgagee, and applies only to instruments 
required to be registered under the Land 
Charges Act, 1925 (s.s. 2). (See Mortgage.) 

There are kept at the Land Registry 
registers of — 


1. Pending actions. 

2. Annuities. 

3. Writs and orders affecting land. 

4. Deeds of arrangement affecting land. 

5. Land Charges. 

Pending Actions. 

By the Land Charges Act, 1925, a pending 
action, that is any action or proceeding 
pending in Court relating to land or any 
interest in or charge on land, and a petition 
in bankruptcy filed after the end of 1925, 
may be registered in the Register of pending 
actions. The registration of a pending 
action ceases to have effect at the end of 
five years, but may be renewed from time 
to time. (Section 2.) 

A pending action sheill not bind a pur- 
chaser without express notice thereof unless 
it is registered. As respects a petition in bank- 
ruptcy, this protection only applies in favour 
of a purchaser of a legal estate in good faith 
for money, without notice of an available 
act of bankruptcy. (Section 3.) 

Annuities. 

An annuity or rent charge created and 
registered under Acts prior to 1926 may be 
registered here, but not an annuity or rent 
charge devolving from a marriage settlement 
or will. The Register will be closed when 
existing entries on 13th January, 1926, are 
vacated. Annuities created before 1926 
but unregistered are found in Class E of the 
Land Charges section. Annuities created 
after 1925 are registered in the Land Charges 
section. Class C, iii. 

Writs and Orders Affecting Land. 

There may be registered (and re-registered 
every five years) — 

1. Any writ or order affecting land. 

2. Any order appointing a receiver or 

sequestrator of land. 

3. Any receiving order in bankruptcy 

made after 1925, whether or not it is 
known to affect land. (Section 6.) 

An unregistered writ or order shall be void 
as against a purchaser of the land. As respects 
an unregistered receiving order in bank- 
ruptcy, the protection only applies in favour 
of a purchaser of a legal estate in good faith 
and for money, without notice of an available 
act of bankruptcy. (Section 7.) 

Deeds of Arrangement. 

A deed of arrangement may be registered 
(and re-registered every five years). (Section 
8 .) 

If not registered it shall be void as against 
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a purchaser of any land comprised therein. 
(Section 9.) 

Land Charges. 

The following classes of charges on land 
may (and should) be registered as land 
charges in the Register. 

Class A. A rent, annuity, or principal 
money, bemg a charge (otherwise than by 
deed) upon land, created pursuant to the 
application of some person under the 
provisions of various Acts. 

Class B. A charge on land (not being a 
local land charge) of any of the kinds in 
Class A created otherwise than pursuant to 
the application of any person. 

Class C. A mortgage, charge or obligation 
affecting land of any of the following kinds — 
i. A puisne mortgage, that is a legal 
mortgage not being a mortgage pro- 
tected by a deposit of documents 
relating to the legal estate affected, 
and (where the whole of the land is 
within the jurisdiction of a local 
deeds registry) not being registered 
in the local deeds register. 

In the caise of a land charge, 
created by a company, registration 
under the Companies Act, 1948, is 
sufficient in place of registration 
under this Act. (Section 10 (5).) 

li. Any equitable charge acquired by a 
tenant for life or statutory owner 
under the Finance Act, 1894, or any 
other statute, by reason of the dis- 
charge by him of any death duties 
or other liabilities, and to which 
special priority is given by the 
statute (in the Act called "a limited 
owner’s charge”). 

lii. Any other equitable charge, which is 
not secured by a deposit of docu- 
ments, and does not arise under a 
trust for sale or a settlement and is 
not included in any other class of 
land charge (in the Act called "a 
general equitable charge”). This in- 
cludes an annuity created after 1925. 

IV. Any contract by an estate owner to 
convey or create a legal estate, in- 
cluding a contract conferring a valid 
option of purchase, a right of pre- 
emption or any other right (in the 
Act called ‘‘an estate contract”). 

Class D. A charge or obligation affecting 
land of the following kinds — 

L Any charge acquired by the Commis- 
sioners of Inland Revenue for death 
duties payable on any death which 
occurs after 1925. 


This provision applies only where 
the duty has become a charge on the 
land. (Section 10 (4).) 

ii. A covenant or agreement (not being 
between a lessor and lessee) restric- 
tive of the user of land (in the Act 
called ‘‘a restrictive covenant”). 

lii. Any easement, right, or privilege over 
or affecting land, being merely an 
equitable interest (in the Act called 
‘‘an equitable easement”). (Section 
10 .) 

Class E. An annuity created before 1926 
but not hitherto registered. 

Yorkshire Registries. 

The land charges departments in York- 
shire are concerned chiefly with the land 
charges in Classes A, B, C, and D. 

In the case of a general equitable charge, 
restrictive covenant, equitable easement, 
estate contract affecting land within any of 
the three Ridings outside the City of York, 
and in the case of any other land charge 
(not being a local land charge) created by a 
document which shows on the face of it that 
the charge affects land in any of the Ridings, 
registration shall be effected in the pre- 
scribed manner in the appropriate local deeds 
registry in place of the Land Charges Regis- 
try, London. (Section 10 (6).) This is the 
sub-section which was substituted by the Law 
of Property (Amendment) Act, 1926, for 
the one in the Land Charges Act, 1925. 

Unregistered Land Charges. 

If the land charges in the above classes 
are not registered they shall be void, as 
follows — 

Class A, as against a purchaser (which in- 
cludes a mortgagee or lessee) of the land. 

Classes B and C, when created after 1925, 
as against a purchaser (mortgagee or 
lessee) of the land. 

Class D, when created after 1925, and an 
estate contract (Class C, iv) only as 
against a purchaser of a legal estate for 
money. (Section 13.) 

A purchaser (mortgagee or lessee) shall 
not be prejudicially affected by notice of any 
instrument or matter capable of registration 
under the Land Charges Act, 1925, which is 
void by reason of non-registration. (Law 
of Property Act, 1925, Section 199.) 

Priority Notice. 

Any person intending to make an appli- 
cation for the registration of any contem- 
plated charge, in pursuance of the Land 
Charges Act, 1925, may give a priority notice 
in the prescribed maimer at least fourteen 
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days before the registration is to take effect. 
Where such a notice is given, it shall be 
entered in the register to which the intended 
application, when made, will relate, and if 
the application is presented within fourteen 
days thereafter and refers in the prescribed 
manner to the notice, the registration shall 
take effect as if the registration had been 
made at the time when the charge was 
created. (Law of Property (Amendment) 
Act, 1926, Section 4 (1), and S.R. & O., 
1940, No. 1998.) 

Local Land Charges. 

Any charge (called a local land charge) 
acquired by the council of any administrative 
county, metropolitan borough, or urban or 
rural district, or by the corporation of any 
municipal borough or by other local author- 
ities, which takes effect by virtue of statute, 
shall be registered by the proper officer of 
the local authority in the register of the 
authority. Such registration shall take the 
place of registration in the Land Registry. 

This Section applies to local land charges 
affecting registered as well as unregistered 
land. (Section 15.) 

A Local Land Charges Register consists 
of four parts. 

Part I consists of general financial charges 
where a local authority has expended money 
on land for any purpose, and the work in 
question is not completed or the amount 
of the charge ascertainable. 

Part II comprises specific financial charges 
where expenditure on completed work is 
ascertained and allocated. The charge con- 
templated by Part I or II is in respect of 
road and drainage charges. 

Part III relates to town-planning schemes 
containing prohibitions or restrictions on the 
use of buildings or land. 

Part IV relates to prohibitions and 
restrictions not arising under town-planning 
schemes. 

Searches and Official Searches. 

Any person may search in any register 
kept in pursuance of this Act on paying the 
prescribed fee. 

Any person may, on payment of a fee, 
require ^e Registrar to make a search, and 
the Registrar shall make the search and issue 
a certificate setting forth the result of his 
search. (Section 17.) 

By the Law of Property (Amendment) Act 
1926, Section 4 (2), and the Land Charges 
Rules, 1940: “'V^ere a purchaser has 
obtained an official certificate of the result 


of search, any entry which is made in 
the Register after the date of the certificate 
and before the completion of the purchase, 
and is not made pursuant to a priority notice 
entered on the Register before the certificate 
is issued, shall not, if the purchase is com- 
pleted before the expiration of the fourteenth 
day after the date of the certificate, affect 
the purchaser.” “In reckoning the number 
of days under this Section, Sundays and 
other days when the registry is not open to 
the public shall be excluded.” (S.s. (3).) 

Registered Land. 

With the exception of local land charges, 
the provisions of this Act requiring registra- 
tion of charges shall not apply to registered 
land if and so far as they can be protected 
under the Land Registration Act, 1925. 
(Section23.) (See under Land Registration.) 

Mortgages by Companies. 

The provisions respecting the registration 
of mortgages and charges under the Com- 
panies Act, 1948 are given in the article 
Registration of Charges. See also under 
Mortgage for registrations and searches 
necessary when taking cheirges over land. 

LAND REGISTRATION. The Land Regis- 
tration Act, 1925, repealed the whole of 
the Land Transfer Act, 1875, and most of 
the Land Transfer Act, 1897. 

Registration of titles to land is compulsory 
in the Administrative County of London 
(1899), the County Borough of Eastbourne 
(1926), the County Borough of Hastings 
(1929), the Administrative County of Middle- 
sex (1937), the County Borough of Croydon 
(1939), the County of Surrey (1952), and the 
County Borough of the City of Oxford (1954). 
This does not mean that all land in these 
areas must automatically be registered, but 
only whenever there is a disposition on sale 
or the grant of a lease of not less than forty 
years. 

The extension of compulsory registration 
is accomplished by Order in Council — 

(a) following a petition of a county 

authority (Eastbourne, Hastings, 
Croydon, and Oxford are the only 
examples to date ) ; 

(b) by Order in Council without petition 

from a County Authority. By 
Section 120, Land Registration Act, 
this method could not operate until 
the expiration of ten years from 
1st January, 1926, and during the 
first available year (1936) only one 
Order was to be made. Accord- 
ingly, an Order in Council was made 



LAN] 


DICTIONARY OF BANKING 


[LAN 


on 3rd July, 1936, whereby registra- 
tion of title to land was to be 
compulsory on sale in the Adminis- 
trative County of Middlesex on and 
after 1st January, 1937. (For the 
position re unregistered land in this 
area, see Middlesex Registry of 
Deeds ) 

Any estate owner outside the compulsory 
areas can register his title voluntarily. 
Where land in the three Ridings of Yorkshire 
is so registered, it is exempt from the law 
relating to the Yorkshire registries of deeds 
It is possible in a voluntary area to have a 
registered title removed from the register 
and for the land to revert to the unregistered 
system of conveyancing. 

The Land Register. 

This consists of three parts: (1) The 
Property Register giving the title number, 
a short description of the property, and a 
reference to the General Map, (2) the 
Proprietorship Register, giving the name, 
address, and description of the proprietor, 
the date of his registration, and the con- 
sideration that passed, (3) the Charges 
Register, whereon are placed details of 
charges, leases, covenants, etc The Land 
Register is private and can be inspected 
only by permission of the registered pro- 
pnetor. (Section 112.) 

The Land Certificate when issued is a 
copy of the Land Register with the addition 
of a scale plan of the registered property. 
Certain items can be enrolled on the register 
after issue of the certificate, without pro- 
duction of the latter, but the certificate will 
always be written up to correspond with 
the Register without charge. 

From 1st January, 1926, legal estates 
shall be the only interests in land in respect 
of which a registered title can be given. 
(Section 2.) (See Legal Estates.) 

In a compulsory area, every conveyance on 
sale of freehold land and every grant of a 
term of years absolute, not being less than 
forty years, and every assignment on sale 
of leasehold land held for a term of years 
absolute having not less than forty years 
to run, must be registered. (Section 123.) 
Leases under twenty-one years to run 
cannot be registered ; leetses over twenty-one 
but under forty years may be registered. 
But where the freehold title, out of which 
the lease is granted, is registered, any lease 
with over twenty-one years to run must 
be registered, whether in a compulsory or 
voluntary area. 


Trust interests are, as far as possible, 
kept off the Register (Section 74) but 
sometimes find a place in the Proprietorship 
section of the Register, e.g. where the 
registered proprietor is the tenant for life 
a restriction will be entered against a transfer 
on sale unless the consideration money is 
paid into Court or to the trustees of the 
settlement. Likewise, where the registered 
proprietors are joint tenants, a note will be 
made that no transfer on sale will be regis- 
tered unless the consideration money is 
paid to at least two trustees or a trust 
corporation. 

Such matters as deeds of arrangement, 
receiving orders, and pending actions are 
protected by lodging a creditor's notice, 
or inhibition, or a caution respectively. 
These, with restrictive covenants and an- 
nuities, are registered in the Charges 
section. 

Personal covenants are not entered on 
the Charges Register, but sometimes an 
office copy of the conveyance or grant of 
a lease wherein they are recited is stitched 
in the land certificate on first registration. 
Attention is drawn on the land certificate to 
the possible existence of easements and 
leases of less than twenty-one years, which 
can be ascertained by personal inquiry. 

There are four classes of title granted: 
absolute, good leasehold, possessory, and 
qualified. 

Absolute Title. 

This is granted in respect of a freehold 
estate after examination of the applicant's 
title by the Registrar and, in some cases, 
advertisement in the London Gazette and a 
local paper. 

The grant of an absolute title gives the 
owner a state-guaranteed title against all 
the world and thereafter the land certi- 
ficate is the one essential document of title, 
the former title deeds being redundant. 

Absolute title in respect of leasehold land 
is granted only on first registration where 
there is evidence of the freehold title from 
which the lease has been granted — ^usually 
where the freehold interest is already 
registered with absolute title. 

Good Leasehold Title. 

Usuedly a leaseholder cannot produce 
evidence of the freeholder's title to grant 
the lease (he cannot demand it of the free- 
holder — ^Law of Property Act, Section 44 
(2)) and hence a good leasehold title is 
granted on first registration. In such a case. 
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the lease should accompany the land certi- 
ficate. A good leasehold title may be con- 
verted into an absolute title after ten years 
on proof that the proprietor or successive 
proprietors have been in possession for that 
time. (Land Registration Act, 1925, Section 
77 (4).) 

Possessory Title. 

Where a possessory title is granted, no 
official examination is made other than to 
establish that the applicant has a prima 
facie right to the land and no guarantee of 
title is given up to the point of registration. 
From that date, however, the title is 
guaranteed, and dealings can be made only 
by registered instruments. All the documents 
of title must accompany the land certificate, 
and the title up to the date of registration 
must be investigated in the ordinary way. 
WTiere land has been registered with a 
possessory title, if freehold for fifteen years 
and if leasehold for ten years, the Registrar 
may grant an absolute title m the case of 
freehold land and a good leasehold title in 
the case of leasehold land. 

The Registrar can refuse to register with 
possessory title and can grant an absolute 
or good leasehold title as the case may be, 
whether the applicant consents or not. (Land 
Registration Act, Sections 4 (3) and 8 (4).) 

Possessory titles are consequently now 
quite exceptional. 

Qualified Title. 

This is practically unknown and was 
devised to meet cases where the title can 
be established only for a limited period. 
A title so registered is subject to any rights 
or interests arising before a specified date 
or that are specifically described in the 
Land Register. 

Mortgages of Registered Land. 

The counterpart of a legal mortgage of 
unregistered land is, in the case of registered 
land, a registered charge. This gives the 
owner of the charge the equivalent of a 
lease of 3,000 years if a freehold is concerned 
and a sub-lease for the term of the lease 
less one day if leasehold. The chargee also 
gets all the powers and remedies of a legal 
mortgagee of unregistered land. A regis- 
tered charge must be by deed, but may be 
in any form provided that the land is 
identified by reference to its title number, 
or in any oth^ manner not requiring 
reference to other documents. The Land 
Registry supply a form of charge (Form 45), 


but bankers usually use a form of charge 
under seal incorporating the special features 
of a banker's mortgage, (See Banker's 
Mortgage.) The form of charge with a copy 
must be lodged at the Registry, together 
with the land certificate and the relative 
search certificate. The Registry keep the 
last two documents, together with the dupli- 
cate of the charge, and issue a charge certifi- 
cate in which IS stitched the original charge 
branded with the Land Registry stamp. The 
stamp duty on a registered charge is 5s. 
per cent on the highest amount to be 
advanced or on any limit named on the 
charge. 

Before 1914 charge certificates were not 
issued, but the land certificate was returned 
to the chargee with an of&ce copy of the 
charge indorsed with a certificate of registra- 
tion. Before 1926 the land certificate was 
not impounded by the Registry, and before 
1936 the practice was to retain the original 
charge and stitch the oflSce copy thereof in 
the charge certificate. 

Before taking a registered charge, an 
official certificate of search should be obtained 
on Form 94 with the written authority of 
the registered proprietor — such certificate 
will be supplied free. Personal searches 
cost a shilling and are discouraged by the 
Registrar. An ofi&cial search is to be pre- 
ferred because any errors therein are the 
liability of the Registry and, if the applica- 
tion to register the charge is lodged with the 
search certificate within fourteen days of the 
date of the latter, no adverse entnes in the 
interim will afiect the charge, with the 
exception of a mortgage caution or a 
priority notice (see below). In cases of 
urgency a search may be requisitioned by 
telegram or telephone (Rule 293), but the 
reply will be lifted to a statement that 
there is no subsisting entry or otherwise 

A priority notice may be given by an 
inten^ng chargee on Form 18 accompanied 
by the land certificate. Provided the charge 
is delivered for registration within four- 
teen dajrs of the giving of the notice, it will 
have priority over any application or 
instrument delivered in the meantime. 

The priority of a registered charge is 
regulated by the date of its registration and 
not by the date of its creation. 

Where, as in the case of a registered 
charge given to a bank, the charge is drawn 
to secpre further advances, the Registrar 
must advise the chargee before making any 
entry in the Register — such as a second 
charge — ^that would adversely afiect the 
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prionty of any further advances by the 
first chargee. (Section 30.) 

Where the secunty is vacated, Form 53 
(Discharge of Registered Charge) together 
with the Charge Certificate is forwarded 
to the Registry. Provided that the form of 
discharge does not have any sort of re- 
conveyance added to it, a twopenny receipt 
stamp will suffice ; otherwise stamp duty at 
the rate of a shillmg per cent on the highest 
amount advanced will be required. The form 
of discharge will require sealing by the bank. 

There is an alternative form of effecting 
a legeil mortgage of registered land provided 
by Section 106 — by the execution of an 
ordinary legal mortgage and registering a 
special form of caution known as a mortgage 
caution at the Land Registry. This must 
be accompanied by the land certificate, the 
mortgage deed, and a certified copy there- 
of. The caution is entered on the Register 
and the original mortgage returned to 
the chargee. This method, however, is 
practically unknown. 

Second Charge of Registered Land. 

This is done by lodging the charge in 
duplicate at the Registry and getting a certi- 
ficate of second charge stitched therein. 
Alternatively, the second charge may not 
be registered, but a caution lodged at the 
Registry. 

Suh-charges. 

A sub-mortgage of registered land is 
obtained by lodging the charge certificate 
at the Registry with the sub-charge in dupli- 
cate and getting in exchange a certificate of 
sub-charge. Alternatively, an equitable sub- 
charge can be obtained by giving notice 
of deposit of the charge certificate to the 
Registry and getting the Registrar’s acknow- 
ledgment thereof. In such a case, it is usual 
to take a sub-charge under seal, although 
it is not registered. 

Equitable Mortgages of Registered Land. 

By Section 66 the deposit by the registered 
proprietor of the land certificate with a third 
party creates a lien equivalent to a lien 
created in the case of unregistered land by 
the deposit of documents of title (i.e. an 
equitable mortgage). Such a charge can be 
protected by lodging a special form of 
caution at the Land Registry called "Notice 
of Deposit of Land Certificate" (Form 85a). 
This should be signed on behalf of the bank 
by the manager or his deputy. It is sent 
with a duplicate which is returned to the 
cautioner as an acknowledgment. On receipt 


of the Notice of Deposit, no dealings may 
take place in the land without prior warning 
to the party lodging the Notice. 

Where a banker is content to take an 
equitable charge over registered land by 
such means he may also require a memoran- 
dum of deposit to be executed by his 
customer, or, more usually, the latter will 
complete a charge under seal which is 
capable of registration at a later date. 

The certificate will be forwarded to be 
written up to date or searches made. 

Where a title is being registered for the 
first time, or where a title is in course of 
transfer, and consequently the land certifi- 
cate is not immediately available for deposit. 
Notice of Intended Deposit can be lodged at 
the Registry on Form 85c, signed by the 
prospective registered proprietor. When the 
land certificate is eventually deposited with 
the lender, there is no need to lodge an 
additional Notice of Deposit. 

Where the land certificate is released on 
repayment of the advance, the Notice of 
Deposit should be withdrawn. The duplicate 
Notice of Deposit, which the Registry 
returns to the bank as an acknowledgment, 
contains on the reverse side a form of with- 
drawal for this purpose ; it should be signed 
by the manager or his deputy. Any un- 
registered form of charge which has been 
held does not need a formal discharge, but 
may be cancelled. 

No searches of, or registrations on, the 
Land Charges Register are necessary in the 
case of registered land ; in the case of 
limited compames, however, searches should 
be made at Bush House and registration 
of the charge made there in addition to the 
Land Register. 

LAPSED POLICY. A policy of insurance 
which has become useless through non-pay- 
ment of the premium. (See Life Policy.) 

LARCENY. Theft. For the purposes of 
the Larceny Act, 1916, "A person steals 
who, without the consent of the owner, 
fraudulently and without a claim of right 
made in good faith, takes and carries away 
anything capable of being stolen with intent, 
at the time of such taking, permanently to 
deprive the owner thereof: Provided that 
a person may be guilty of stealing any such 
thing notwithstanding that he has lawful 
possession thereof, if, being a bailee or part 
owner thereof, he fraudulently converts the 
same to his own use or the use of any person 
other than the owner." (Section 1 (1).) 

Every person who, being employed in the 
capacity of a clerk or servant, steals any 
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money or valuable security belonging to, or cheques (Section 97 (2), of that Act). (See 
in the possession of his employer, or fraudu- Statute Law.) 

lently embezzles any money or valuable LAW OF PROPERTY. The Law of 
security received into his possession for his Property Act, 1922, made radical changes in 
employer, shall be guilty of felony and on the law relating to the transfer of land, 
conviction thereof liable to penal servitude That Act, and the Amendment Act, 1924, 
for any term not exceeding 14 years. (Section were almost entirely repealed, and in their 
17.) place seven Acts were passed which con- 

Every person who, being a director, solidated or codified the law and made 
member, or ofiicer of any body corporate or further changes. The Acts are — 
public company, fraudulently applies for his Law of Property Act, 1925 , 

own use, or for any purposes other than Settled Land Act, 1925 ; 

the purposes of such body or company, any Land Charges Act, 1925 ; 

of the property of such body or company; Land Registration Act, 1925; 

and every person who, being entrusted with Trustee Act, 1925; 

any property in order that he may retain it Administration of Estates Act, 1925 ; 

in safe custody or apply it for any purpose. Universities and College Estates Act, 1925. 

fraudulently converts it to his own use or These Acts came into force on 1st January, 
the use of any other person; shall be guilty 1926, and extend only to England and 
of a misdemeanour and on conviction liable Wales 

to penal servitude for any term not exceed- The object of this legislation was to assimi- 
ing seven years. (Section 20.) This para- late the law of real and personal property, 
graph does not apply to any trustee under and to improve and simplify the law and 
any express trust created by a deed or will practice. 

or any mortgagee of any property, in respect The following changes, amongst others, 
of any act done in relation to the property are effected by the Law of Property Act — 
comprised in the trust or mortgage. (See 1. Legal estates in land are reduced to 
Falsification of Accounts.) two— 

LATIN MONETARY UNION. The Union (a) An estate in fee simple absolute in 
was formed in 1865 by France, Italy, possession ; 

Belgium, and Switzerland. Greece joined it (6) A term of years absolute. 

in 1875. These States were pledged by the 2. Settlements and trusts are kept off the 

terms of their agreement to accept without title. 

distinction, and to use as interchangeable, 3. In settlements of land two deeds are 
gold pieces conforming to certain conditions, required — 

and five franc silver pieces of an agreed t 3 rpe (a) A vesting deed, giving the tenant for 
and bearing the imprint of the high con- life the legal estate, 

tracting parties. The unit of value was the (b) A trust deed, declaring the trusts, 

same in each country, though called by 4. Descent to heir, curtesy, and dower are 

different names : in France, Switzerland, and abolished. 

Belgium the franc, in Italy the lira, and in 5. Copyhold and customary tenures are 
Greece the drachma. Austria, Finland, abolished. 

Romania, Spain, and other countries adopted 6. Tenancy in common as a legal estate is 
the S 3 rstem but without joining the Union, abolished. 

The Union is now non-existent. 7. In a mortgage of freeholds the mort- 

LAW MERCHANT. (Lex mercatona.) gagee takes by demise a legal term of years 

The law merchant "is neither more nor and the mortgagor retains the legal fee 

less than the usages of merchants and traders simple. 

in the different departments of trade, rati- 8. Many charges on, or obligations affect- 
fied by the decisions of courts of law, which, ing, land are to be registered, 

upon such usages being proved before them. The provisions of the Acts, so far as they 
have adopted them as settled law . . ." are of interest to bankers, are entered in 

(Goodwin v. Robarts (1875), L.R.IO Exch. the appropriate articles. Reference may be 

^7.) made, for the principal of those provisions. 

The rules of common law, including the to the following articles — 
law merchant, save in so far as they are Abstract of Title, 
inconsistent with the express provisions of Conveyance, 

the Bills of Exchange Act, 1882, apply to Copyhold, 

bills of exchange, promissory notes, and Intestacy. 
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Land Charges. 

Land Registration. 

Legal Estates. 

Mortgage. 

Personal Representatives. 

Settled Land. 

Tenants in Common. 

Trustee. 

Trustee Investments. 

Yorkshire Registry of Deeds. 

LAW REFORM (MARRIED WOMEN 
AND TORTFEASORS) ACT, 1935. This Act 
enlarges a married woman’s power to deal 
with property and to enter into contracts 
whilst extending her legal liability. By 
Section 1 a meirried woman can hold and 
dispose of property, be capable of rendering 
herself and being rendered liable on any 
tort, contract, debt, or obligation, can sue 
and be sued, and shall be subject to the law 
of bankruptcy, in all respects as if she were 
a feme-sole. Section 2 abolished restraint 
on anticipation, but any restraint on antici- 
pation existing before 1st January, 1936, or 
imposed in any instrument executed before 
that date was to continue to be or would 
become effective. But this was qualified by 
Section 2 (3), which provided that the 
will of any testator who dies after 31st 
December, 1945, shall be deemed to have 
been executed after 1st January, 1936, not- 
withstanding that it was executed before 
that date. This put a time limit on the 
possibility of any testamentary restraint on 
anticipation not yet in force. 

But the Married Women (Restraint on 
Anticipation) Act, 1949, has now abolished 
all such restraints. A creditor can now get 
judgment against a married woman per- 
sonally, and against her property notwith- 
standing it was subject to a restraint on antici- 
pation imposed before 1936. Bankruptcy 
proceedings are now available whether a 
married woman is in trade or business or not. 
(See Married Woman ) 

LEASE AND RELEASE. Prior to the 
year 1841 the usual method of conveyance 
of a freehold estate was by a lease and 
release. On one day a lease was granted 
for one year to the person to whom the land 
was to be transferred, and on the following 
day a release was granted to him. In olden 
times a transfer of land was effected by 
means of actual delivery, “livery of seism” 
{q.v.) (i.e. delivery of possession), a method 
of transfer called "feoffment” {q.v.). A con- 
veyance by lease and release had the same 
effect. By the lease the lessee was placed 
in actual possession of the land, and the 


next day the grantor released the freehold 
or reversion to the lessee, thus making him 
the owner. From 1841 to 1845 a “release” 
alone was sufficient to answer the purpose, 
in accordance with 4 & 5 Vict. c. 21, “An 
Act for rendering a release as effectual for 
the conveyance of freehold estates as a 
lease and release by the same parties.” In 
1845 it was enacted that the conveyance of 
freeholds shall be deemed to he in grant as 
well as in livery. Since that date freehold 
land has therefore been transferred by a 
deed of grant called a conveyance. (See 
Conveyance, Freehold.) 

LEASEHOLD. (Saxon leasum, to enter 
lawfully.) Where the owner of freehold land 
grants it to a person for a term of years it is 
called a lease and the land is then leasehold. 
The person leasing it is the lessor (who is 
possessed of the reversion), and the party 
in whose favour the lease is given is the 
lessee. When a lease is gfranted for more 
than three years the land is “demised” 
by deed to the lessee. When the lessee 
transfers his term to some one else he 
“assigns” the lease The consideration in 
a lease may be the pa5ncnent of so much per 
annum, or a lump sum, called the premium, 
in addition to the annual payment together 
with covenants. When a lessee grants to 
another person a part only of his interest 
under a lease, it is termed a sub-lease, or 
under-lease. 

The interest of a lessee may be a tenancy 
at will or for years, and is personal property. 
The subject-matter of a lease must be real 
estate or a chattel real. 

In Camberwell and South London Building 
Society v. Holloway (1879), 13 Ch.D. 754, 
Jessel, M.R., said: “The word Tease’ m law 
IS a well-known legal term of well-defined 
import. No lawyer has ever suggested that 
the title of the lessor makes any difference 
in the description of the instrument, whether 
the lease is granted by a freeholder, or by a 
copyholder, with the licence of the lord, 
or by a man who himself is a leaseholder. 
It being well granted for a term of years 
it is called a lease. It is quite true that where 
the grantor of the lease holds for a term, 
the second instrument is called either an 
under-lease or a derivative lease, but it is 
still a lease.” 

In taking the deeds of leasehold property 
as security, it should be remembered that 
failure to fulfil the covenants contamed in 
the lease may result in the forfeiture of the 
lease, and re-entry of the lessor. If the last 
receipt for the landlord’s rent is produced. 
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it IS a waiver of any breach of covenant of 
which the landlord was aware before giving 
the receipt, but it is not a waiver with 
regard to any breach of which he was 
ignorant. 

By the Law of Property Act, 1925 — 

A right of re-entry or forfeiture under any 
stipulation in a lease for a breach of any 
covenant in the lease shall not be enforceable 
unless the lessor serves on the lessee a notice : 

(a) specifying the breach complained of, 

and 

(b) if the breach is capable of remedy, 

requiring the lessee to remedy it, and 

(c) in any case, requiring the lessee to 

make compensation for the breach, 
and the lessee fails to remedy the breach or 
to make reasonable compensation in money 
to the lessor. (Section 146.) This Section 
does not apply to a condition for forfeiture 
on the banl^ptcy of the lessee. 

Under a contract to grant a term of years 
to be derived out of a freehold estate, the 
intended lessee shall not be entitled to call 
for the title to the freehold; and on a con- 
tract to grant a lease for a term of years to 
be derived out of a leasehold interest with 
a leasehold reversion, the intended lessee 
shall not have the right to call for the title 
to that reversion. These Sections, however, 
apply only where a contrary intention is not 
expressed in the contract. (Section 44.) 

Where a lease is made under a power 
contamed in a settlement, will. Act of Parlia- 
ment, or other instrument, any preliminary 
contract for or relating to the lease shall 
not, for the purpose of the deduction of 
title to an intended assign, form part of the 
title, or evidence of the title, to the lease. 
(Section 44.) 

Where land sold is held by lease (not 
including under-lease), the purchaser shall 
assume, unless the contrary appears, that 
the lease was duly granted; and, on pro- 
duction of the receipt for the last payment 
due for rent under the lease before the date 
of actual completion of the purchase, he 
shall assume, unless the contrary appears, 
that all the covenants and provisions of the 
lease have been duly performed and observed 
up to the date of the actual completion of 
purchase. (Section 45.) 

>^^ere land sold is held by under-lease, 
the purchaser shall assume, unless the con- 
trary appears, that the under-lease and every 
superior lease were duly granted, and on 
production of the last receipt for rent he 
shall assume that all covenants and pro- 
visions of the under-lease and of every 


superior lease, as well as all rent due, have 
been duly performed and paid up to date. 
(Section 45.) 

A mortgage of leasehold property, after 
1925, is to be effected by a sub-demise for a 
term of years absolute, less by one day at 
least than the term vested in the mortgagor, 
subject to a provision for cesser on redemp- 
tion. (See under Mortgage.) The mort- 
gagor retains a legal term of years absolute, 
and the mortgagee takes a legal term of 
years, so that they both have legal estates. 
(See Legal Estates.) 

A mortgage may also be effected by deed 
expressed to be a charge by way of legal 
mortgage. (See Mortgage.) 

Since 1925 a mortgage of leaseholds can- 
not be made by assignment. 

Where any part of the property of a bank- 
rupt consists of land of any tenure burdened 
with onerous covenants, the trustee may, 
with leave of the Court, disclaim the pro- 
perty. Where a trustee disclaims leasehold 
property the Court shall not make a vesting 
order in favour of any person claiming under 
the bankrupt, whether as under-lessee or as 
mortgagee by demise, except upon the terms 
of making that person subject to the same 
liabilities and obligations as the bankrupt 
was subject to under the lease in respect 
of the property at the date when the bank- 
ruptcy petition was filed, and any mort- 
gagee or under-lessee declining to accept a 
vesting order upon such terms shall be 
excluded from all interest in and security 
upon the property (Section 54, Bankruptcy 
Act. 1914). 

A lessor cannot compel an equitable 
mortgagee by deposit of a lease to take a 
legal assignment, but if the mortgagee enters 
into possession of the property he is liable 
on the covenants of the lease. 

If there is a covenant in the lease that the 
lessee cannot sub-demise without the con- 
sent of the lessor, the licence of the lessor 
should accompany the deeds where there is 
a mortgage by sub-demise, but if the deeds 
are held merely with a memorandum of 
deposit, the licence is not required. The 
lease should be perused to see whether the 
lessor’s consent is required for a mortgage 
of the property, or whether he requires 
notice of a mortgage. (See Licence to 
Assign.) 

Upon the death of an owner of leasehold 
property, the estate becomes vested in the 
personal representatives (executors or admin- 
istrators) of the deceased. When, therefore, 
the deeds of leasehold property are lodged 


360 



DICTIONARY OF BANKING 


[LEG 


LEE] 

by a borrower who has obtained the property, 
after the death of the previous owner, the 
assent in writing of the personal representa- 
tives should be deposited along with the 
title deeds. The assent operates to vest the 
legal estate in the person named therein. 
(See Personal Representatives.) 

Where the deeds of leasehold property 
are deposited as security, they should as a 
rule be accompanied by the original lease, 
but it may occur that the original lease 
included two properties, and is not along 
with the deeds given as security. There 
should, however, be an attested copy of 
the lease, or it should be abstracted, and an 
acknowledgment given for its production. 
Subject to any stipulation to the contrary 
in the contract for the sale of land, 
thirty years shall be the period of com- 
mencement of title which a purchaser may 
require. 

Where a sub-lease is deposited as security, 
it should be accompanied by an attested 
copy of the original lease. 

If parts of a leasehold property have been 
sub-leased, the counter parts of the sub-leases 
should accompany a deposit of the lease or 
assignment thereof. 

As to the general form of a building lease, 
see Building Lease. 

In Scotland, an assignment of a lease for 
thirty-one years and longer, when recorded 
in the Register of Sasines, forms a legal 
security; but, when the term is for a less 
period, it is necessary that the assigpiee 
enter mto possession, otherwise the assign- 
ment does not hold good as against creditors. 
(See Title Deeds.) 

LEEMAN’S ACT. (Sale and Purchase of 
Bank Shares Act, 1867, 30 Viet. c. 29 ) The 
name of an Act of Parliament (passed with 
the intention of preventing speculation in 
bank shares) by which it is provided that 
all contracts for sale or purchase of bank 
shares or stock except shares or stock of the 
Bank of England or Bank of Ireland must 
set forth the numbers of the shares or stock, 
or, if there are no distinguishing numbers, 
the name of the registered proprietor. Section 
1 is as follows — 

“All contracts, agreements, and tokens of 
sale and purchase which shall be made or 
entered into for the sale or transfer, or 
purporting to be for the sale or transfer, of 
any share or shares, or of any stock or other 
interest, in any joint stock banking company 
in the United Kingdom of Great Britain and 
Ireland constituted under or regulated by 
the provisions of any Act of Parlisiment, 


Royal Charter, or letters patent, issuing 
shares or stock transferable by any deed or 
written instrument, shall be null and void to 
all intents and purposes whatsoever, unless 
such contract, agreement, or other token 
shall set forth and designate in writing such 
shares, stock, or interest by the respective 
numbers by which the same are distinguished 
at the ma^ng of such contract, agreement, 
or token on the register or books of such 
banking company as aforesaid, or where 
there is no such register of shares or stock 
by distinguishing numbers, then unless such 
contract, agreement, or other token shall 
set forth the person or persons in whose name 
or names such shares, stock, or interest shall 
at the time of making such contract stand 
aus the registered proprietor thereof in the 
books of such banking company ; and every 
person, whether principal, broker, or agent, 
who shall wilfully insert in any such con- 
tract, agreement, or other token any false 
entry of such numbers, or any name or 
names other than that of the person or 
persons m whose name such shares, stock, or 
mterest shall stand as aforesaid, shall be 
guilty of a misdemeanour, and be punished 
accordingly, and, if in Scotland, shall be 
guilty of an offence punishable by fine or 
impnsonment.” 

This Act is still in force, but its provisions 
are disregarded on the London Stock Ex- 
change, as it IS not the practice to specify 
the numbers of bank shares on the contract 
note. Where a person, in ignorance of that 
practice, instructed his brokers to purchase 
for him certain shares in a joint stock bank, 
and, before the settling day, repudiated the 
contract, it was held {Perry v. Barnett (1885), 
15 Q.B.D. 388) that the contract, which was 
made contrary to this Act, was not binding 
upon him. But where a person purchases 
bank shares and is aware of the practice of 
the Stock Exchange he cannot repudiate the 
contract. 

Sections 2 and 3 of the Act are as follow — 

“2. Joint stock banking companies shall 
be bound to show their list of shareholders to 
any registered shareholder during business 
hours, from ten of the clock to four of the 
clock. 

“3. This Act shall not extend to shares or 
stock in the Bank of England or the Bank 
of Ireland.” 

LEGACY DUTY. The duty which was pay- 
able upon bequests of jiersonalty (not in- 
cluding leaseholds) by a testator who is 
domiciled in the United Kingdom at the 
time of his death, or in respect of personal 
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tperty received, in the case of intestacy, 
the next of kin. 

jegaicy Duty was abolished by the Finance 
L, 1949. (See Estate Duty.) 

.EGAL ESTATES. From 1st January, 

!6, there are only two legal estates in land, 
simple (Freehold) and a term of years 
olute (Leasehold). Interests or charges 
or on land, such as easements, rent 
xges, etc., are also called “legal estates.” 
other charges are equitable interests, 
s is enacted in the Law of Property Act, 

!5, as follows — 

lection I. “ (1) The only estates in land 
which are capable of subsisting or 
of being conveyed or created at law 
arc — 

“ {a) An estate in fee simple ab- 
solute in possession ; 

“ (6) A term of years absolute. 

(2) The only interests or charges in or 

over land which are capable of 
subsisting or of being conveyed or 
created at law are^ 

“ {a) An easement, right, or privi- 
lege in or over land for an 
interest equivalent to an 
estate in fee simple absolute 
in possession or a term of 
years absolute ; 

“ (6) A rentcharge in possession 
issuing out of or charged on 
land being either perpetual or 
for a term of years absolute. 

“(c) A charge by way of legal 
mortgage ; 

“ (d) Land tax, tithe rentcharge, 
and any other similar charge 
on land which is not created 
by an instrument ; 

“(c) !l^ghts of entry exercisable 
over or in respect of a legal 
term of years absolute, or 
annexed, for any purpose, to 
a legal rentcharge. 

(3) All other estates, interests, and 

charges in or over land take efiect 
as equitable interests.” 

Death Duties. 

L purchaser of a legal estate shall take it 
! from any claim for death duties (estate 
y, succession duty, legacy duty), unless 
charge for such duties is registered as 
ind charge. (Section 17 (1).) This does 
apply to registered land. (See Land 

lRGES.) 

Tenancy in Common. 
enancy in common as a legal estate was 
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abolished on January 1, 1926. (See provisions 
of the Act under Tenancy in Common.) 

Joint Tenancy. (See Joint Tenants.) 

A legal estate may subsist concurrently 
with or subject to any other legal estate 
in the same land. (Section 1 (5).) For 
example, a mortgagor of freeholds retains 
the legal fee simple and the mortgagee also 
has a legal estate, as he takes by demise a 
term of years absolute. They are both 
called "estate owners.” In a mortgage of 
leaseholds, the mortgagor retains a term of 
years absolute and the mortgagee takes by 
sub-demise a legal term of years absolute. 
(See Mortgage.) (See Settled Land ) 

LEGAL MORTGAGE. This is accomplished 
in the case of a freehold by the demise of a 
term of years absolute, subject to cesser on 
redemption, or by a charge by deed ex- 
pressed to be by way of legal mortgage. 
(Section 85, Law of Property Act, 1925.) 
A legal mortgage of a leasehold is made by 
the grant of a sub-lease less by at least one 
day than the unexpired term of the borrower, 
subject to cesser on redemption, or by a 
charge by way of legal mortgage Before 
1926 a legal mortgage of a freehold was 
made by the conveyance of the fee simple 
to the mortgagee, the mortgagor being left 
with the equity of redemption. Thus only 
one legal mortgage could be subsisting at 
one time and second and subsequent mort- 
gages were equitable only, for the fee simple 
was in the hands of the first mortgagee. 
By the Law of Property Act, 1925, it is 
possible for there to be any number of 
legal mortgages subsisting at the same time 
on the same property, for the fee simple 
remains in the mortgagor who grants legal 
estates in the shape of terms of years to 
successive mortgagees. Thus, a first mort- 
gagee may get a lease of 3,000 years, and a 
second mortgagee a lease of 3,000 years and 
one day, and so on. (See Equity of Redemp- 
tion, Mortgage.) 

LEGAL TENDER. A legal tender is a 
tender of money of such description that the 
person to whom it is tendered will put him- 
self m the wrong if he refuses to accept it. 

A legal tender requires that the exact sum 
of the debt must be tendered, without 
necessitating any change. 

Coins. The Coinage Act, 1870 (33 Viet, 
c. 10), Section 4, enacts "a tender of pay- 
ment of money, if made in coins which have 
been issued by the Mint m accordance with 
the provisions of this Act, and have not been 
call^ in by any proclamation made in 
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pursuance of this Act, and have not become 
dimimshed in weight, by wear or otherwise, 
so as to be of less weight than the current 
weight, that is to say, than the weight (if 
any) specified as the least current weight in 
the first schedule to this Act, or less than 
such weight as may be declared by any 
proclamation made in pursuance of this Act, 
shall be a legal tender. 

“In the case of gold coins for a payment 
of any amount ; 

“ In the case of silver coins for a payment 
of an amount not exceeding forty 
shillings, but for no greater amount: 
(now cupro-nickel) 

“ In the case of bronze coins for a payment 
of an amount not exceeding one 
shilling, but for no greater amount. 

“Nothing in this Act shall prevent any 
paper currency, which under any Act or 
otherwise is a legal tender, from being a 
legal tender.” 

By Section 5: “No piece of gold, silver, 
copper or bronze, or of any metal or mixed 
metal, of any value, shall be made or issued, 
except by the Mint as a coin or a token of 
money, or as purporting that the holder 
thereof is entitled to demand any value 
denoted thereon.” 

By an Order in Council dated 18th March, 
1937, a new type of threepenny piece was 
made legal tender for sums not exceeding 
two shillings. This coin, duodecagonal in 
shape, weighs 105 grains, and is an admixture 
of copper, nickel, and zinc. 

The Coinage Act, 1946, substituted cupro- 
nickel for silver coinage, containing three- 
quarter parts nickel and one-quarter part 
copper. 

By 24 and 25 Viet. c. 99, Section 17, no 
tender of payment in money made in gold, 
silver, or copper coin, defaced by being 
stamped with any name or words thereon, 
whether such com shall or shall not be 
thereby diminished or lightened, shall be 
allowed to be a legal tender. 

The gold coinage made at the Mints of 
Sydney, Melbourne, and Perth (Western 
Australia) was declared legal tender in the 
United Kingdom by Royal Proclamation in 
the years 1866, 1869, and 1897 respectively. 

Pre-Victorian sovereigns and half-sove- 
reigns are not now legal tender. They were 
called in by the Coinage Act of 1889. 

Silver coins dated before 1816 and copper 
coins before 1861, are not legal tender. 

A creditor is not obliged to give change 
when notes are offered to a greater value 
than the amount of the debt. 


Notes. By 3 & 4 Will. IV, c. 98, 1833, 
Section 6 : “A tender of a note or notes of 
the Bank of England, expressed to be pay- 
able to bearer on demand shall be legal tender 
for the payment of any amount, so long as the 
Bank of England shall continue to pay on 
demand their said notes in legal coin; pro- 
vided always, that no such note or notes 
shall be deemed a legal tender of pa 5 rment 
by the governor and company of the Bank 
of England, or any branch bank of the said 
governor and company ; but the said gover- 
nor and company are not to become liable 
or be required to pay and satisfy, at any 
branch bank of the said governor and com- 
pany, any note or notes cif the said governor 
and company not made specially payable at 
such branch bank , but the governor and com- 
pany shall be liable to pay and satisfy at the 
Bank of England in London all notes of the 
said governor and company or of any branch 
thereof.” The words m italics were sub- 
stituted by the Currency and Bank Notes 
Act, 1928, for words in the Act of 1833 which 
provided that the notes of the Bank of 
England shall be legal tender for all sums 
above £S. 

Since 30th April, 1945, Bank of England 
notes of denomination above £S are no 
longer legal tender. Such notes have been 
called in, but are still exchangeable for legal 
tender at the Bank of England. 

By the Gold Standard Act, 1925, Section 1, 
s.s. 1 , until otherwise provided by Proclama- 
tion, the Bank of England shall not be bound 
to pay any note of the Bank in legal coin, 
and the notes shall not cease to be legal 
tender by reason that the Bank do not con- 
tinue to pay the notes in such legal coin. 
(See Gold Standard Act, 1925.) 

By the Currency and Bank Notes Act, 
1928— 

"1. (3). The following provisions shall 
have effect so long as s.s. (1) of 
Section 1 of the Gold Standard Act, 
1925, remains in force — 

“ (a) notwithstanding anything in 
the proviso to Section 6 of 
the Bank of England Act, 
1833, bank notes for one 
pound or ten shillmgs shall 
be deemed a legal tender of 
pa 5 maent by the Bank or any 
branch of the Bank, includ- 
ing payment of bank notes; 
“ (&) the holders of bank notes for 
five pounds and upwards shall 
be entitled, on a demand 
made at any time during 


363 



LEG] 


DICTIONARY OF BANKING 


[LET 


ofi&ce hours at the head office 
of the Bank or, in the case of 
notes payable at a branch of 
the Bank, either at the head 
office or at that branch, to 
require in exchange for the 
said bank notes for five 
pounds and upwards bank 
notes for one pound or ten 
shilhngs.” 

"(5). Notwithstanding anything in 
Section 8 of the Truck Act, 1831, 
the payment of wages in bank notes 
of one pound or ten shillings shall 
be valid, whether the workman does 
or does not consent thereto.” 

Notes of £5 of the Bank of England may 
circulate in Scotland and in Northern 
Ireland, but they are not a legal tender in 
those countries (8 & 9 Viet, c. 38, 1845, 
Section 15, and c. 37, 1845, Section 6). 
But, by the Currency and Bank Notes Act, 
1928, Bank of England notes for £1 and 10s. 
shall be current and legal tender in Scotland 
and Northern Ireland as in England. 
(Section 1 (1) (c).) 

In Jersey, legal tender is the same as in 
England ; in Guernsey and the other Channel 
Isles the same applies together with the notes 
of the States of Guernsey. 

The notes of banks of issue in Scot- 
land and Northern Ireland are not legal 
tender. 

Cheques and bills do not form a legal 
tender. (See Payment by.) 

LEGATEE. The person to whom “per- 
sonal” property (see Personalty) is left, 
or bequeathed, in a will, is called a legatee. 
The person who takes all the personal pro- 
perty remaining after all legatees have 
received their shares, is called the residuary 
legatee. 

LESSEE. The person in whose favour a 
lease is granted. (See Leasehold.) 

LESSOR. The person who grants a lease. 
(See Leasehold.) 

LETTER OF ALLOTMENT. The letter 
which is sent by a company to an applicant 
for shares, stocks, or bonds which are being 
offered to the public, stating what has been 
allotted to him and requesting pa3rment of 
the amount due to be paid thereon. (See 
Application for Shares.) 

The following is the standard form of 
allotment letter as recommended by the 
Council of the Institute of Bankers — 


Allotment Letter. 

No 


Imperial Trust, Limited, 


Space for Name 
and Address of 
Allottee, to be filled 
in by the Company i 


983 Cornhill, 
London, E.C.3. 

19 


Issue of shares of 


Sir or Madam, 

In response to your application, you have 


been allotted 


Shares of £ 


each 


£. . . . Stock Of Bondi, 
Imperial Trust, Limited, 


of the 


The amount payable on Applica- 
tion and Allotment (viz., 

per Share) is . . . £ 

per cent) 

You have already paid . 

Making amount due from you ' 

on Allotment . . . £ 

or 

Making amount due to you, for 
which a cheque is enclosed . £ 

Payment of the amount due from you 
should be made on or before the as 

directed below. 

[Further particulars as to Payment in Full, Instalments and 
other matters can be mserted as required ] 

By Order of the Board, 

Secretary. 

This Form, with remittance, must be 
forwarded entire to the Company’s Bankers, 
the Bank of London Limited, 83 Lombard 
Street, London, E.C.3, who will return it 
duly receipted. It should then be carefully 
preserved to be exchanged for the relative 
Certificate (or Scrip) in due course. Notice 
of such exchange will be given by the 
Company (by advertisement). 

Cheques should be made payable to 


BEARER and crossed 



Allotment Letter with receipts for amount due on allotment 
and for pa 3 nnent in full, size 13 in. by 8iin.» the dockets being 
exactly a fourth of the total len^. 


If altered from "Order” to "Bearer” the 
alteration should he signed by the Drawer. 
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Beodvad for account of the 
Imperial Trust, Limited, 
payment in fuU on the above- 

sfe* 

For BANE OF LO NDON 
TiTMTn cn^ 


Date. 


Cashter, 
19 


Beoeived for account of the 
Imperial Trust, Limited, 
the amount due on allotment 

For BANK OF LON DON 
LIMITED, 


Cashier 
DaU 19 


No... 

PAYMENT IN FULL. 


No.. 

ALLOTMENT 


IMPERIAL TRUST. 

LIMITED. 


IMPERIAL TRUST. 

LIMITED. 


£ 


£ 


Date 19 . | 

(See Standard Forms.) 


Date 19 


Allotment letters do not form a secunty for 
an advance, though they may m some cases 
be held temporarily and exchanged for the 
certificates when ready, when a transfer of 
the shares can be taken in the usual way. 
When an underwriter takes up shares which 
have not been subscribed for by the pubhc, 
he may receive allotment letters m blank. 
These are sometimes lodged with a bank as 
a temporary secunty, and when the under- 
writer obtains purchasers their names are 
filled in and the allotment letters released 
agamst payment. 

In the case of an issue of new shares, a 
shareholder may agree to accept the number 
of new shares provisionally allotted to him, 
by sigiung a form of acceptance, or he may 
renounce his rights to the shares by signing 
a form of renunciation. He may renounce 
m favour of another person, who should sign 
the form of acceptance, or he may sell his 
rights through a broker. (See Letter of 
Renunciation ) A stamp is not required 
on the form of acceptance. 

An allotment of stock or shares or bearer 
bonds is often payable by instalments. (See 
Instalment Allotment.) 

Stamp duty on Allotment Letters was 
abolished by the Fmance Act, 1949. 

Receipts upon a duly stamped letter of 
allotment were exempt from duty. (See 
Exemption 11 under heading Receipt.) 
Now that allotment letters are exempt from 
stamp duty, receipts on such instruments 
presumably require stamping as such. (See 
Allotment, Companies.) 

LETTER OF APPLICATION. When an 
issue of shares is offered to the public, a 
person who wishes to subscribe for some of 
them sends in a letter of application stating 
how many he requires and enclosing at the 
same time a cheque for the amount payable 
on application. If his application is not 


successful, the money is returned, but if 
successful he receives in due course a letter 
of allotment. (See Application for Shares, 
Letter of Allotment.) 

LETTER OF ATTORNEY. (See Power 
OF Attorney.) 

LETTER OF CREDIT. A letter of credit 
is a document issued by a banker authorising 
the banker to whom it is addressed to honour 
the cheques of the person named to the 
extent of a certain amount and to charge 
the sums to the account of the grantor ; or it 
may be worded so as to authorise the person 
to whom it is addressed to draw on demand, 
or at a currency, upon the banker issuing the 
letter, and the grantor undertakes, in the 
letter, to honour all drafts drawn in accord- 
ance with the terms of the credit. The 
letter states the period for which the credit 
is to remain in force, and it should be 
indorsed with particulars of all drafts drawn 
under the credit. When a letter of credit 
is issued, the amount is debited to the cus- 
tomer's account and credited to a "Letters 
of Credit” account. If not debited to his 
current account on issue it may be necessary, 
if the customer’s account is overdrawn, to 
require security in order to protect the bank 
against its undertaking in the letter of 
credit to honour drafts drawn thereunder. 
The amount of the letter of credit is passed 
to two contra accounts in the General Ledger 
and reversing entries are made whenever 
a payment is made under the credit, so as 
to enable the banker at any time to ascertain 
his total liability under letters of credit. 

A circular credit is addressed to all corre- 
spondents of a bank, and a direct credit is 
addressed to a specified correspondent. 

When the authority to draw a bill is 
printed upon the margin of the form which 
is to be used for drawing the bill, the docu- 
ment is called a marginal letter of credit. 
The authority portion of the document refers 
to the bill portion in such words as "I 
authorise you to draw the annexed bill.” 
The two parts of the instrument must not 
be separated. 

Where a banker is authorised to pay 
cheques under a letter of credit, he must see 
that the signature of the drawer is correct 
and that the terms of the letter are strictly 
observed. He should be furnished with a 
specimen of the signature of the person who 
is entitled to draw the money, and will be 
responsible for any loss if he pays on a 
forged signature. 

A letter of credit is not a negotiable 
instrument. 
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The following is a form of letter of credit — 
British Bank, Ltd. 

No London 19 

To 

The Correspondents 
of 

Gentlemen, 

The Bearer of this letter 


whose signature is to be found in our 
Letter of Indication is hereby authorised 
to draw on this Bank at sight or by short 

exchange for £ 

say 

to which extent we hereby engage to honour 
his drafts. 

All drafts negotiated under this credit are 
to be indorsed on the back of this letter. 

This credit is in force for months 

from this date. 

We are. Gentlemen, 

Your obedient Servants, 

£ Sterling. 

This letter is to be returned with the last 
draft. 

All pa 3 rments made under this letter must 
be indorsed below — 


Paid by 


Amount 
in Letters 


Numerals 


For the purpose of stamp duty a letter of 
credit is treated as a bill of exchange (see 
Section 32, Stamp Act, 1891, under heading 
Bill of Exchange,) but a letter of credit 
granted in the United Kingdom, authorising 
drafts to be drawn out of the United King- 
dom payable in the United Kingdom is 
exempt from duty (see Exemption 4, under 
Bill of Exchange.) (See Circular Letter 
OF Credit.) (For credits covering shipments 
of goods, see Documentary Credits.) 

LETTER OF DEPOSIT. (See Memoran- 
dum OF Deposit.) 

LETTER OF HYPOTHECATION. Where 
a banker holds merchandise or the docu- 
ments of title thereto in pledge and he parts 
with the possession thereof to (usually) the 
pledgor in order that the latter may dispose 
of the goods, he safeguards himself against 
any loss of his rights as pledgee resulting 
&‘om delivery of possession by getting the 
pledgor's signature to a letter of hypotheca- 
tion or letter of trust. Speaking of the 
meaning of the term hypothecation, Mr. 
H. C. Gutteridge sa3rs in Bankers’ Commercial 
Credits, at page 75: "When employed in 


connection with banking transactions, it 
may, so far as the goods are concerned, be 
regarded as a conversion of the possession 
of the owner of the goods into that of a 
bailee from the pledgee, or as an equitable 
agreement by the owner to create a pledge 
at a future date." (See Trust Letter.) 
In some quarters the term is applied to a 
form of pledge which covers not only goods 
which, or the documents of title to which, 
are in the lender’s hands but also goods or 
documents of title which are to be deposited 
in the future. 

LETTER OF INDICATION— LETTER OF 
IDENTIFICATION. The letter which accom- 
panies circular notes or a circular letter of 
credit. The letter is signed by the banker 
issuing it, and the person to whom it is 
given places his signature upon it, as soon 
as received. When any of the circular notes 
are presented for payment, or drafts are 
drawn under a letter of credit, the paying 
agent should insist on the production of the 
letter of indication, and assure himself that 
the indorsement on the notes or signature 
on the drafts corresponds with the signature 
of the legitimate holder on the letter of 
indication. The letter is addressed to the 
correspondents of the grantors and, when 
accompan 5 dng circular notes, supplies the 
numbers of the notes which have been issued 
to the holder. The notes should not be 
indorsed except in the presence of the banker 
from whom payment is required, and the 
notes should be earned apart from the letter 
of indication, so that if they are lost the finder 
will not be able to make any use of them in the 
absence of the letter. Letters of indication for 
use on the Continent are usually in French. 

The following is a specimen of a letter of 
indication to accompany circular notes — 

No. Date 19 . 

To Messieurs the Bankers 

mentioned in this Letter of Indication. 

Gentlemen, 

We beg to introduce to you 
who IS furnished with our Circular Notes 
numbered payable at our Head 

Ofl&ce, London. 

We request that you will purchase any 
of these notes presented to you for payment, 
at your current rate for demand drafts on 
London, on their being indorsed in your 
presence in accordance with the specimen 
signature below. 

This Letter of Indication should be 
retained by the holder until all the Circular 
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Notes have been cashed, wnen it is to be sur- 
rendered to the Banker cashing the last Note. 

Your obedient Servants, 
Signature of Bearer. 

The following is a specimen of a letter of 
indication to accompany a letter of credit — 

No. Date 19 . 

To Messieurs the Bankers 

mentioned in this Letter of Indication. 

Gentlemen, 

This letter will be handed to you by 
in whose favour we have issued our Letter 
of Credit No. . Recommending 
to your kind attention, and referring you to 
specimen signature below. 

Your obedient Servants, 
Specimen Signature. 

(See Circular Letter of Credit, Cir- 
cular Notes ) 

LETTER OF LICENCE {re Bank Charter 
Act). This is the name given to the official 
letter of authority sent by the Government 
to the Bank of England, on the latter’s 
application, during the crises of 1847, 1857, 
and 1866, permitting the Bank to break the 
Act of 1844 and increase their issue of notes 
upon securities. In 1857 the Bank took 
advantage of this authorisation, but in the 
two other years mentioned they did not 
require to resort to it, public confidence 
being restored without. On the outbreak 
of war with Germany in 1914, the Bank was 
empowered to suspend the Act, but the 
authority was not acted upon. (See par- 
ticulars under Bank Charter Act.) 

LETTER OF LICENCE (DEBTOR AND 
CREDITOR). An agreement between a 
debtor who is in difficulties, and his credi- 
tors, under which the creditors agree not to 
enforce their claims for a certain time, and, 
in the meantime, to allow him to continue 
his business. (See Deed of Arrangement.) 

LETTER OF LIEN. A debtor frequently 
gives a banker, as security for an advance, 
a letter of lien or charge upon goods in the 
hands of a third party. In the case of In 
re Hamilton, Young Co., [1905] 2 K.B. 
772, where a letter of lien over goods in 
the hands of certain bleachers, accompanied 
by their receipt, was given, it was held that 
the letter was a document used in the ordi- 
nary course of busmess as a proof of the 
control of goods. The letter should em- 
power the banker to sell, in default of pay- 
ment of the debt. 

LETTER OF REGRET. Upon a new 


issue of shares, the applicants who are not 
successful in obtaining an allotment receive 
a “letter of regret” announcing the fact 
and returning their money. 

LETTER OF RENUNCIATION. Where 
shares have been allotted to a person and 
he does not wish to keep them, he may 
renounce them in favour of another person. 
The document by which this is effected is 
called the Letter of Renunciation. (See 
Renunciation.) 

Stamp duty on letters of renunciation was 
abolished by the Finance Act, 1949. 

Below IS given the standard form of re- 
nunciation as recommended by the Council 
of the Institute of Bankers. (See Standard 
Forms.) 


Imperial Trust, Limited. 


Space for Name 
and Address of 
Shareholder, to be 
filled in by the 
Company 


No 

Present holding 

Shares 


Entitled to a 


Joint Share- 
holders (if 
any) Names 
only 


pro rata allotment 
of Shares. 


Form of Renunciation and Nomination, 
to be signed by the Shareholder only if the 
Rights are renounced. 

To the Directors of the 

Imperial Trust, Limited. 

I/we hereby renounce my /our 
right to the above-mentioned 
new Shares and nominate 


Name (in full), 

Address and ^ ^ 

Occupation of * * * 

Nominee (If 

lady state • • . • • 

whether spin- • • . • • 

ster, wife, or 

widow.) ^ 

to have all the benefits of the 
offer contained in your Circular 
dated 

{Signature of Shareholder)* 


Date 19 


♦ I nstruc - 
tions as to 
Signatures of 
Joint Holders 


LETTERS DESPATCHED BOOK. Under 
each day’s date is given a complete list, with, 
addresses, of all letters despatched by post 
and the amount of the postage on each. The 
time at which the letters are posted is given. 
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and the initials appended of the persons received are entered in this book. It is 
who actually posted them. Many banks ruled to show the date of the receipt, person 
insist upon the letters being taken to the post from whom received, and the subject-matter, 
in a locked bag, by two persons. Prior to A column is also usually provided to show 
the letters being put into the bag, they are by whom dealt with. 

usually examined by a senior clerk to see LEX MERCATORIA. (See Law Mer- 
that all are in order. chant.) 

The stock of postage stamps on hand is LIABILITIES (WAR-TIME ADJUST- 
balanced periodically by means of the money MENT) ACT, 1941. This Act provided for 
column in the letters despatched book. the adjustment and settlement of the affairs 

LETTERS OF ADMINISTRATION. Where of persons financially affected by the war of 
a person dies and leaves no will, the Probate 1939. It apphed to any private individual. 
Registry will, on application, appoint a individual partner, firm or private limited 
person, the administrator, to wind up the company carrying on business for a profit 
estate, and will grant to him “ Letters of who was in serious financial difi&culties owing 
Administration,” that is, a document em- to war circumstances. 

pKJwering him to administer the estate of Liabihties adjustment oflScers were ap- 
the deceased. If the deceased person left pointed for each county court district to 
a will but did not nominate any person to help persons to whom the Act applied, and 
act as executor, or if the persons nominated such officers had to approve any scheme 
are dead or incapable of acting, e.g. infants approved by the creditors of the applicant, 
or lunatics, or if the persons nominated A non-assenting creditor could appeal to the 
renounce Probate, that is, they decline to Court and the Court could vary or revoke 
act as executors, “ Letters of Administration any scheme put forward. A register of 
with the Will annexed” will be granted by Liabihties Adjustment Schemes was set up. 
the Probate Registry. The administrator in Where the Court was satisfied that a prtma 
such a case (called an administrator cum facie case had been made out, it could make 
testamento annexo) must carry out the terms a Protection Order which prevented pro- 
of the will just like an executor. ceedmgs being instituted against a debtor 

If the balance of a deceased’s account is or his property without the consent of the 
very small, some bankers pay it, on receiving Court. 

a satisfactory indemnity, without production If the Court was satisfied that the grounds 
of Letters of Administration. There is no for making an application were in order, it 
duty payable on an estate which is under could make a Liabihties Adjustment Order 
1^2,000. (See under Death of Customer.) which provided for the payment of prove- 
Where Letters of Administration are able debts and realisation of a debtor's pro- 
revoked, the banker is protected in any perty. The Order also provided for the 
pa 3 ntnents he may have made upon the maintenance of the debtor and his family; 
Letters. The sections of the Act relating to for the preserving of the debtor’s home, 
this point are quoted under Probate (q.v.). furniture, etc. ; for postponing payment of 
In Hewson v. Shelley (1914), 110 L.T. 785, debts, and for postponing reahsation of 
where real property had been sold by an property. 

administrator and a will was subsequently \^en a debtor had paid in full or corn- 
found, the Master of the Rolls said, “the phed with the Liabilities Adjustment Order, 
person for the time being clothed by the he could be discharged and released from all 
Court of Probate with the character of proveable debts. 

legal personal representative is the legal The facilities provided by the Act have 
personal representative and enjoys all the been availed of to a comparatively small 
powers of a legal personal representative extent. 

unless and until the grant of administration LICENCE TO ASSIGN. Where a lessee is 
is revoked or has determined. If this view unable to assign, denuse, or sublet the lease- 
is not right no person could safely deal with, hold land or premises without the licence or 
or accept a title from, an administrator, for consent in writing of the lessor or his agent, 
it is impossible to prove that there may be the necessary licence, when obtained, may 
no will.” See the provisions of the Adminis- be in the following form ; " I hereby license 
tration of Estates Act, 1925, under Personal and authorise to assign his 

Representatives. (See Administrator, estate and interest m the piece or parcel of 
Administrator de Bonis non.) ground, etc., unto for the 

LETTERS RECEIVED BOOK. All letters residue of the term of years, etc. ” 
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A licence to sub-demise by way of mort- 
gage shall not be unreasonably refused. 
(Law of Property Act, 1925, Section 86. 
See under Mortgage.) (See Leasehold.) 

LICENSED PROPERTY. In considering 
the value of licensed property, it should be 
remembered that the purchase money named 
in the last deed of conveyance may have 
been an inflated price and therefore may not 
be much of an indication as to the present 
value. The rent of a public-house, when 
tied to a brewery company, cannot always 
be taken as a correct basis upon which to 
estimate the value ; the rent may be a com- 
paratively small one, in view of all purchases 
having to be made from the brewery. But 
where the house is owned privately and is 
free, the rent may be taken as a fair basis, 
because the owner does not get anything 
from the trade of the house, and looks to 
the rent for a return on his capital invested 
in the purchase of the house. 

A licence is liable to be taken away by the 
licensing magistrates. An insurance policy 
should therefore be obtained to insure 
against loss by depreciation in value of the 
interest of the insured in the premises by the 
forfeiture of, or refusal to renew, the licence. 
The policy covers any such loss up to a 
specified amount. 

A satisfactory method is for two policies 
to be issued (one premium covering both). 
One of them (called a general policy) is 
made out in the name of the bank and 
contains a clause that if the licence shall be 
forfeited or refused renewal by the Licensing 
Justices or other authority, the company 
will pay to the insured all loss that the 
insured may sustain by the depreciation in 
value of the interest of the insured in the 
premises by the forfeiture of or the refusal 
to renew the said licence ; Provided that, if 
the insured shall be entitled to obtain the 
pa5nnent of compensation under the pro- 
visions of any Act of Parliament in respect 
to the refusal to renew the licence, no claim 
shall arise under this policy. The other 
policy (called the licensed victualler's policy) 
is in the name of the licence holder and the 
terms are similar to the bank's policy, with 
the exception that the insurance company 
agrees to pay the loss that the insured may 
sustain only if the licence shall be forfeited 
or refused renewal “for any reason beyond 
the control of the insured.’’ Each policy is 
for the same amount, but a condition on the 
victualler’s policy is that the amount payable 
under his policy shall not exceed the difier- 
ence between the amount actually paid or 


payable under the other policy and the sum 
insured under his policy. 

In a banker’s mortgage of licensed pro- 
perty there are several special features. The 
mortgagor demises, conveys, and assigns to 
the bank the lands and hereditaments, the 
goodwill of the busmess, the benefit of magis- 
trates’ certificates and excise licences, and 
any money to which the mortgagor may 
become entitled as compensation for the 
refusal to renew the licence. The mortgagor 
covenants that he will keep the licence 
insured against forfeiture or non-renewal, 
that he will continue to keep the premises 
open as a licensed house, that he will not 
do anything whereby the business or the 
goodwill may be liable to be prejudicially 
affected, etc. 

LIEN. Lien is the right to retain property 
belonging to another until a debt due from 
the latter is paid. This is a possessory lien 
as opposed to a maritime lien {q.v.). 

A possessory hen is of two kinds: par- 
ticular and general. A particular lien is the 
right to retain goods in respect of which the 
debt was incurred. For example, a carrier 
has a lien on goods entrusted to him for 
transport; a watchmaker has a lien on 
articles left for repair in respect of the cost 
thereof. A general hen is a right of retainer 
not only for a debt incurred for particular 
goods but for the general balance due. Thus 
bankers, solicitors, stockbrokers, in certain 
circumstances may have a lien on clients’ 
securities, etc., for all moneys due. 

A banker’s hen is a special form of general 
lien, for it includes a right of sale after 
reasonable notice. It is the right of a banker 
to retain such of his customer’s property as 
comes into his hands in the ordinary course 
of busmess as a banker; it is an implied 
pledge. 

In Brandao v. Barnett (12 Cl. & Fin. 787), 
Lord Campbell stated that “bankers have 
a general lien on all securities deposited 
with them as bankers by a customer, unless 
there be an express contract, or circum- 
stances that show an implied contract, 
inconsistent with hen.’’ 

A hen does not attach to any instrument 
which the banker knows is not the property 
of his customer. 

The lien is not affected by reason that 
negotiable securities do not belong to the 
person depositmg them, if the banker is 
unaware of the fact. 

A banker has no lien on securities which 
are deposited for some particular purpose. 
For example, it has been held that where a 
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conveyance of two separate properties was 
deposited, with a memorandum of charge 
upon only one of the properties, the banker 
had not a general hen upon the other prop- 
erty. ( Wylde V. Radford ( 1 863) , 33 L. J . Ch. 5 1 .) 

Bills and documents left for collection are 
part of a banker’s ordinary business, and he 
has a lien upon them. 

Section 27 (3) of the Bills of Exchange 
Act, 1882, provides: “Where the holder of 
a bill has a hen on it, arising either from 
contract or by implication of law, he is 
deemed to be a holder for value to the extent 
of the sum for which he has a hen.” If a 
bill has been transferred absolutely to a 
banker he is entitled to the full amount of 
it, but if he has merely a lien upon it his 
interest is limited to the extent of that hen. 

In the case of cheques, bills, or promissory 
notes subject to the hen, it is the duty of 
the banker to present them in due course, 
and, in case of dishonour, to give the appro- 
priate notice. 

Where a banker negotiates a bill with 
shipping documents attached he has prob- 
ably the right, should the occasion arise, 
to reahse the goods to the extent of the 
amount of the draft, but such action might 
lead to tedious and costly legal proceedings. 
The proper course is to insist upon a letter 
of hypothecation in every case. 

When a banker has discounted bills for 
a customer, the banker hsis no lien on any 
credit balance on the account with respect 
to the contingent liability on the bills not 
yet due. “There would be no use in dis- 
counting the bills” if the banker had a hen 
on the cash balance. {Bower v. Foreign 
and Colomal Gas Co. (1874), 22 W.R. 740.) 
But a contmgent debt is provable in bank- 
ruptcy, and a lien on a credit balance can then 
be claimed. (See Proof of Debts, Set-off.) 

Where bearer bonds are left with a banker 
in order that the coupons may be cut off 
and collected by him. Sir John R. Paget 
considers that a lien probably attaches to 
the bonds, but no lien would attach if left 
for safe custody, and the customer looked 
after the coupons himself. (See The Law of 
Banking.) 

The securities over which a banker has 
a lien are understood to be principally 
negotiable securities. “What is intended 
is such securities as promissory notes, bills 
of exchange, exchequer bills, coupons, bonds 
of foreign governments, etc. ; and the Courts 
have held ^at if such securities are deposited 
by a customer with his banker, and there 
IS nothing to show the intention of such 


deposit one way or the other, the banker 
has, by custom, a lien thereon for the 
balance due from the customer” (Kindersley, 
V.-C., in Wylde v. Radford (1863) , 33 L.J. Ch. 
51). In Davis v. Bowsher (1794), 5 T.R. 488, 
Lord Kenyon said: “Whenever a banker 
has advanced money to another, he has a 
hen on all the paper securities which come 
into his hands for the amount of his general 
balance.” 

In re United Service Company (1870), 6 Ch. 
App., 212, where railway share certificates 
were deposited with a bank and a com- 
mission was charged for collection of the 
dividends, it was held that the certificates 
came into the bank’s custody in the ordinary 
course of their business as bankers, that they 
were deposited with the bank by a customer 
of the bank, and that such deposit was made 
under such circumstances as would have 
entitled the bank to a lien upon them for 
their general banking account. Several 
authorities, however, express doubts as to 
certificates being the subject of a banker’s 
lien. 

A conveyance of land is not subject to a 
banker’s general hen, but where deeds are 
deposited with the intention of creating a 
security, without any memorandum of 
charge, they form an equitable mortgage by 
deposit. (See, however, Heber Hart’s opinion 
below.) 

A banker has (in the opinion of some 
authorities) no lien upon articles left for 
safe custody, as the circumstances of the 
deposit are inconsistent with hen. A cus- 
tomer may, however, sign an agreement 
(stamp 6d.) giving the banker a lien on 
securities left for safe custody. 

Sir John Paget (in The Law of Banking) 
expresses the view that a banker’s hen 
“only attaches to such securities as a 
banker ordinarily deals with for his cus- 
tomer, otherwise than for safe custody, when 
there is no question or contemplation of 
indebtedness on the part of the customer.” 

An opposite opinion is expressed by Heber 
Hart, K.C., in the Gilbart Lectures, 1923 
(No. 4), where he says, “It has often been 
said — indeed it is perhaps the current view 
— ^that when things are delivered to a banker 
for safe custody the circumstances and object 
of the deposit prevent the hen from attach- 
ing. It seems to me difi&cult to reconcile 
this view with the principles underlying this 
branch of the law, and I am not satisfied 
that it has really been impregnably estab- 
lished by the authority of the decided 
cases.” In that lecture Mr. Hart holds that 
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a lien attaches, in the absence of any express i would be inconsistent with that, in the 
or implied agreement to the contrary, to absence of any additional agreement, to 
any kind of document or other property allow the bank to hold the policy for some- 
placed in the banker’s hands by the cus- thing more.” 

tomer and of which the customer is the Where a customer has a credit balance on 
owner. one account and is owing money on another, 

A banker has no lien upon a security the banker may, after giving reasonable 
handed to him for the purpose of selling it notice, set off one balance against the other, 
through a stockbroker. {Symons v. Mulkern, This right, which is subject to limitations, 
(1882), 46 L.T. 763.) is sometimes referred to as a banker's 

In Re Bowes; Earl of Strathmore v. Vane “lien,” but the more exact term is "set 
(1886), 33 Ch.D 586, where a customer off.” (See Set-Off.) 

deposited a life policy for ;^5,000, with a The deed of settlement, or articles of 
memorandum stating that it was to form a association, of a banking company may 
security to the extent of ;^4,000 with interest, provide that the partly paid shares of the 
commission, and other charges, it was held members shall be subject to a lien in favour 
that the banker could not claim more on the of the bank for all moneys due to the bank 
policy than the ;^4,000 and charges, as in respect of any call or debt due from the 
limited in the charge Mr. Justice North shareholder, whether alone or jointly with 
said: “It is said that the bankers have a any other person, to the bank. It has been 
banker’s hen ; that Bowes was their cus- held that such a power gives the bank a lien 
tomer, and handed over to them the policy upon the dividends, as well as upon the 
as security, that they had it in their hands shares. 

and were entitled to hold it, not only for the The clause with regard to a lien on partly 
;^4,000, interest and commission, for which paid shares may take the following form: 
they had a written agreement, but that in “The company shall have a first and para- 
addition they had a further right as bankers mount lien and charge available at law and 
to hold it in respect of the rest of his debt to equity on every share (not being a fully 
them ; or in other words they claim a right paid share) of every person who is the holder 
under the special contract in writing and or one of the joint holders thereof, for all 
also under an implied contract. It appears debts and liabilities on any banking or other 
to me that that is inconsistent with the account whatsoever, and for all other debts, 
terms of the agreement, which is for a liabilities, and sums of money due or to 
security for a sum not exceeding ;^4,000 become due from him, either alone or jointly 
principal and no more, with interest and with any other person, whether a member or 
commission, and that when the contract not, to the company at any time whatso- 
says in so many words that the charge is ever, whilst he is the registered holder, or 
for a sum not exceeding ;^4,000, the charge one of the registered holders, of the share, 
is limited to that amount. ... It has not “The directors may sell for the benefit of 
been suggested that the sale was wrong in the company, any shares on which the 
any way; and it may well be that bankers company shall have such lien as aforesaid, 
who have a power of selling securities de- without any further authority on the part 
posited, when they have sold, and have of the holder or holders thereof, in order to 
clear money in their hands after satisfying obtain satisfaction or payment of all or any 
the charge, may be entitled to say they will part of such debts, liabilities, or sums of 
set off that money against further sums due money : Provided that no such sale shall 
to them; but that seems to me a totally take place without one calendar month’s 
different case from the present, where the notice to the holder or holders of the shares 
security is of a wholly different nature, and in accordance with the articles relating to 
the bank had no power of sale. It is quite notice, and that when any shares shall be 
true that, after a demand for pa3rment had so sold, the company shall credit such 
been made, the bank might have insisted on holder or holders in account with the price 
having a mortgage with a power of sale. No received by the company as the actual price 
such demand was made or mortgage given, of the shares sold: Provided also that the 
the bank never had a power to sell and con- register of shares shall be conclusive evidence 
vert the policy into money. ... It seems of the title of a subsequent holder of any 
to me that the express terms of this deposit share which the directors shall have sold as 
were that sums not exceeding ;{4,000 were aforesaid ; and the remedy of any share- 
to be paid out of the policy moneys, and it holder in respect of any irregularily in the 
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enforcing of any lien, or alleged lien, shall 
be in damages against the company only.” 

A company’s articles of association may 
give a hen on a member’s shares for any 
debt due by him to the company, and a lien 
on shares held jointly for debts due by the 
separate holders In companies, however, 
which have adopted Table A of the Com- 
panies Act, the hen is restricted to partly 
paid shares. 

Table A does not provide for a lien on 
fully-paid shares, and a condition precedent 
to a quotation in the London Stock Exchange 
Official List is that fully paid shares sh^ 
be free from lien. 

In Hopkinson v. Mortimer, Harley &• Co., 
Ltd., [1917] 1 Ch. 646, where the articles of 
a.ssociation of the defendant company pro- 
vided that it should have a hen on its shares 
for debts due by the registered holders of 
such shares to the company, and that the 
Board might by resolution forfeit the shares, 
it was held that such power of forfeiture was 
ultra vires and invalid on the grounds that 
its exercise would amount to a reduction of 
capital, which would be illegal unless sanc- 
tioned by the Court, and would operate as a 
clog on the equity of redemption. In view 
of this decision, articles of association should 
prescribe a sale of the shares as the method 
of enforcing such a hen. Although shares 
cannot be forfeited for failure to pay a 
debt due (otherwise than in respect of the 
shares themselves) by a shareholder to the 
company, a company’s articles of association 
may give power to forfeit shares if a share- 
holder fail to pay any call or instalment due 
on the shares. A provision to this effect is 
included in Table A. 

A limited company cannot purchase its 
own shares without the sanction of the 
Court, 

Where shares m another banking company 
are offered as security it should be remem- 
bered that that company will probably 
have a first hen upon its own shares. But 
in the case of the Bradford Banking Co. 
V. Bnggs 6* Co. (1886), 12 App. Cas. 29, 
where the articles of association of a company 
registered under the Companies Act, 1862, 
provided that the company should have “a 
first and permanent lien and charge, available 
at law and in equity, upon every share for 
all debts due from the holder thereof” it 
was held by the House of Lords, reversing 
the decision of the Court of Appeal, that 
notice to the company of the deposit of 
certificates with the bank was not a notice 
of a trust within the meaning of the Com- 


panies Act, 1862, Section 30 (now Sec- 
tion 117 of the Companies Act, 1948, see 
below), and that the bank, by giving notice 
of the deposit, did not seek to affect the 
company with notice of a trust, but only to 
affect the company (which was a trading 
company) in their capacity as traders with 
notice of the interest of the bank. It was 
also held that the company could not in 
respect of moneys which became due from 
the shareholder to the company after notice 
of the deposit with the bank, claim priority 
over advances by the bank made after such 
notice. 

By the Companies Act, 1948, Section 117, 
“no notice of any trust, expressed, implied, 
or constructive, shall be entered on the 
register, or be receivable by the registrar, in 
the case of companies registered in England.” 

The position, therefore, is that, under the 
above Section, the company, as custodian of 
the register, must not enter therein any 
notice of trust, but as a trading company, 
which itself purports to take a benefit in 
the shares by way of hen, the company 
is bound to observe a notice of charge given 
by a bank. 

In Mackereth v. Wigan Coal and Iron 
Co , Ltd., [1916] 2 Ch. 293, it was held that 
where partly paid shares of a company, 
whose articles of association contain a hen 
clause, are held by trustees upon a trust of 
which the company has had notice, the 
company cannot exercise its hen by retain- 
ing dividends or selling the shares in order 
to recover a debt due to it by one of the 
trustees. 

When a bank’s partly paid shares have 
been transferred into the names of the 
personal representatives of a deceased share- 
holder m such circumstances as to constitute 
notice to the bank that the shares are held 
in a fiduciary capacity, it follows, from the 
above case, that the bank could not exercise 
its hen on the shares in order to recover 
money advanced to the representatives for 
purposes not authorised by the trust. 

A vendor has a hen upon the land for any 
unpaid part of the purchase money as 
against a subsequent purchaser with notice ; 
but “a receipt for consideration money or 
other consideration in the body of a deed, or 
indorsed thereon, shall, in favour of a sub- 
sequent purchaser, not having notice that 
the money or other consideration thereby 
acknowledged to be received was not in fact 
paid ot given, wholly or in part, be sufl&cient 
evidence of the pajmient or giving of the 
whole amount thereof.” (Law of Property 
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Act, 1925, Section 68 { 1) .) (See Lien Letter, 
Set-off, Title Deeds.) 

LIEN LETTER. When an arrangement 
is made by which a certain amount in a 
customer’s credit account is to be regarded 
as a secunty for an advance to him on 
another account, an agreement (stamped 6d.) 
not to reduce the balance below the amount 
agreed upon, should be signed by the cus- 
tomer. The document should also authorise 
the banker to refuse payment of any cheques 
which would reduce the balance on the 
credit account below the stipulated amount 
and to combine the two accounts at any time 
without notice. A similar agreement should 
be signed when a customer’s credit balance, 
or part of it, is to be held as a security for 
an advance to another customer. 

LIFE ASSURANCE. (See Life Policy.) 

LIFE INTEREST. An interest in a 
property for life only. (See Life Tenant, 
Settled Land ) 

LIFE POLICY. Life assurance has been 
defined as “a contract by which the insurer 
in return for a lump sum or a periodical 
payment undertakes to pay to the person 
for whose benefit the insurance is effected 
or to his executors, administrators, or assigns, 
a certain sum of money or an indemnity on 
the happening of a given event, or on the 
death of the person whose life is insured.” 
The contract is embodied in a document 
called a policy. 

As people have become increasingly 
“insurance minded,” so have the types of 
policy to cover a wide range of cases in- 
creased. The following are some of the kinds 
of policy usually met with — 

Whole Life Policy. Payable only on 
the death of the assured. 

Endowment Policy. Payable on the 
attainment of a stipulated age by the assured 
or at a specified future date or at previous 
death. A rarer kind of endowment policy 
is where the sum assured is payable only if 
the assured survives a given date. 

Short Term Policy. Payable only if 
death occurs within a specified period. 

Single Premium Policy. "Where one 
premium only (usually a large sum) is 
payable when the policy is taken out. 

Participating Policy. A “with profit” 
policy where the assured receives a share 
of the profits of the assurer, known as a 
bonus, usually based on a quinquennial 
valuation. 

Non-Participating Policy. A “without 
profit” pohcy. 

Joint Lives Policy. Effected on the 
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lives of two or more people and payable on 
the first death. 

Last Survivor and Survivorship 
Policy. A policy on joint lives but payable 
on the death of the last survivor. 

Paid Up Policy. A policy on which no 
further premiums are payable. 

Closed Fund Policy. A policy issued by 
an office which has been absorbed by another 
company, no new business being taken in 
respect of the assets of the merged office. 

Tontine Policy. Where no bonus is 
payable if death occurs before the expiration 
of a specified period, called the tontine 
period. 

Policy with Increasing or Decreasing 
Premiums. "Where premiums are payable 
on an ascending or descending scale according 
to the duration of the policy. 

Insurable Interest. 

By the Gambling Act, 1774, no insurance 
shall be made by any person on the life of 
any person, unless he has an insurable 
interest in that person. Such an interest 
must be a pecuniary one. A man has an 
insurable interest in his own life, a wife 
has an insurable interest in her husband 
and a husband in his wife; a creditor may 
insure his debtor to the amount of the debt ; 
a father has not necessarily an insurable 
interest in his son, nor the son in the father ; 
a company has an insurable interest, for 
example, in a director on whose personal 
ability the company depends. An assignee 
of a policy need not have an insurable 
interest. 

Surrender Value. 

A life office will on request quote a sur- 
render value for a policy, i e. the amount 
which it will give in consideration of the 
surrender of the policy. Usually a policy 
carnes no surrender value until three years ’ 
premiums have been paid. Where a policy 
carries a risk of death within a specified 
period (a short-term policy) it cannot be 
surrendered for cash. The following is a 
rough guide as to surrender values — 


Policy tn Force 


Surrender Value 

5 years 

About 

30% of premiums paid 

10 „ 

>» 

35% II II 

15 „ 

ft 

40 % tt tt 

20 ., 

ft 

45% 

25 „ 

tf 

50—55% II II 

30 „ 

ft 

55—65% II II 


Endowment policies have a greater sur- 
render value than whole life policies. Some 
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life ofl&ces, particularly Colonial and Domi- 
nion companies, print a table of surrender 
values on the policy. 

Security 

Before accepting a life policy as security it 
should be carefully perused to see if any 
onerous restrictions are imposed on the 
assured, relating to such matters as foreign 
residence, air travel, etc. Sometimes there 
is a suicide clause, providing that the policy 
shall be void if the assured dies by his own 
hand within six months of the contract of 
assurance. It is usual to provide in such 
cases, however, that the rights of assignees 
for value shall not be affected. If a life is 
accepted without medical examination, some- 
times only a partial amount of the sum 
assured is payable if death occurs within 
a specified period. 

It is necessary to see that the policy-holder 
has power to deal with his interest Industrial 
policies are usually unassignable without the 
consent of the company. ' 

The age of the assured should be admitted 
on the policy, for otherwise if the age has 
been understated on the proposal form, the 
company would be entitled to deduct from 
the policy moneys due the difference, with 
interest, between the premiums paid and 
the premiums which ought to have been 
paid. An insurance company before indors- 
ing a policy "age admitted” will require 
production of the birth certificate or certi- 
ficate of baptism giving the date of birth. 
Where these are not available, a certified 
extract from a Bible or a statutory declara- 
tion will be required. 

The policy should be examined to see 
that all interested parties join in the security. 
Where a policy is not payable to the assured 
or his personal representatives but to a third 
party who is alive on the maturity of the 
policy or who survives the assured, such 
party, if of full age, must join in the charge. 
Under the Married Women’s Property Act, 
1882, Section 11, a policy on the life of a 
husband for the benefit of his wife and/or 
issue creates a trust in favour of the benefi- 
ciaries. Where no trustees are appointed, 
the husband is trustee. Where a husband 
insured his life for the benefit of his wife 
under the above Act and his wife predeceased 
him, it was held on appeal that the wife had 
a vested interest in the policy and that 
therefore on her predecease the policy 
moneys passed under her will. {Cousins v. 
Sun Life Assurance Society, [1932] W.N. 
198.) Therefore, where a wife is named as 


a beneficiary in a policy, her interest must 
be got in under the assignment of the 
policy. But where a policy merely mentions 
that the contract is in favour of the wife of 
the life assured without mention of her name 
or using any expression that would limit 
"my wife” to "my present wife,” a second 
wife would be entitled to the benefit of the 
policy. {Re Browne’s Policy, [1903] 1 Ch. 
188.) Such a policy cannot become a banking 
security owing to the impossibility of 
ensuring that possible future beneficiaries 
join in the charge Where a wife takes out 
a policy on her husband’s life, provided 
she pays the premiums, no trust interest 
IS involved and she can validly charge the 
policy in her own right. 

Where the beneficiaries include children, 
the latter, if of full age, must join in the 
security. If there are minors, a good 
security cannot be obtained. 

Where a policy is taken out by a parent 
as agent for an infant, any charge given by 
the former would only be effective if the 
child died before his majority; the policy 
becomes his absolute property on his attain- 
ing full age. Insurance companies lend on 
policies of this type only for the purpose 
of paying the premiums. But where a 
policy is taken out by a parent for the 
benefit of his child on attaining a certain 
age, no absolute interest accrues to the child 
and on the death of the parent before 
maturity of the policy, the benefit of the 
policy passes to the deceased’s estate. Where 
a father in a proposal form declared he was 
making the proposal for his child, it was held 
that he was not acting as agent for the latter 
but entering into the contract for the 
benefit of the child. {Tibbetts v. Engelbach, 
[1924] 2 Ch. 348.) 

A life policy is a chose in action, and a 
mortgage thereof is accomplished by an 
assignment of the policy-holder’s rights 
with a proviso for redemption. The form of 
assignment will be by deed and will contain 
the usual provisions as to continuing 
security for all moneys, etc. It will cover 
any bonuses and additions to the policy 
and contain an undertaking of the assignor 
to pay the premiums or for the bank to 
charge his account therewith in default. 
Authority will be given for the bank to 
give a discharge on behalf of the assured’s 
personal representatives to avoid joining 
them in if the policy becomes a claim, and 
power will be taken to sell or surrender the 
policy. The assignment requires stamping 
as a mortgage at the rate of 2s. 6d. per cent 
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on the limit inserted in the assignment or 
on the highest amount it is proposed to 
lend if the assignment is unlimited But 
where a bank took an assignment of a policy 
for £500 as part cover for a debt in excess 
of that figure, stamping it to cover ;^500 
only, and the insurance company refused 
to pay either the policy moneys due or ;^500 
thereof to the bank unless the assignment 
was stamped to cover the entire sum owing 
on overdraft, it was held that where a 
security is taken for an unlimited amount 
it is not necessary to stamp it for any greater 
amount than the amount for which the 
lender looks to the security. (Re Water- 
house's Policy, Law Times 13th March, 1937.) 
But see also Stamp Duties, 

By the Policies of Assurance Act, 1867, 
Section 3, no assignment shall confer on the 
assignee any right to sue for the amount of 
the policy until written notice of the assign- 
ment is given to the company. The date of 
receipt of such notice regulates priority of 
conflicting interests in the policy. But an 
assignee having notice of a previous assign- 
ment, notice of which has not been given 
to the company, cannot get priority over 
such previous assignment by registering his 
notice first. (Newman v. Newman (1885), 28 
Ch.D. 674.) 

Occasionally a banker is asked to lend 
against the assignment of a policy that has 
been lost. Apart from the necessity of 
providing an indemnity to the company 
before it will pay over the policy moneys, 
there is the risk that the policy is in the 
hands of a prior assignee, and non-production 
of the policy might be held to be constructive 
notice of his interest 

A statutory acknowledgment of notice 
of assignment must be given on request by 
the company which is entitled to a fee of 
5s. When giving notice, it is usual to ask 
the company, if any prior notice of dealings 
with the policy has been received. If such 
IS the case, all prior assignments and re- 
assignments should be obtained and kept 
with the security, as they form part of 
the chain of title and the company will not 
discharge the pohcy moneys without their 
production. 

Where the security is withdrawn, a re- 
assignment must be executed under seal 
and handed to the assignor with the policy, 
the assignment, and any other relative 
documents. Notice of re-assignment should 
be sent to the company. It is not the 
practice of an insurance company to require 
any previous re-assignment to be duly 


stamped before paying the amount due under 
the policy. 

Where a policy becomes a claim by reason 
of death or maturity a form of receipt by 
the assignee supplied by the insurance 
company must be completed. If indorsed 
on the policy, no stamp is required, otherwise 
a twopenny receipt stamp must be used. 
Most companies require such receipt to be 
under the seal of the bank. The company 
will pay to the assignee only such sum as 
is covered by the stamp duty on the assign- 
ment. 

Where surrender of the policy is con- 
templated the company should be asked 
for how long the policy can be held without 
loss of surrender value or without incurring 
liability for premiums. When a policy is 
being surrendered on account of the assignor’s 
bankruptcy, his trustee should first be given 
an opportunity of redeeming it. Occasionally 
it profits an assignee to pay the premium, 
inasmuch as sometimes the surrender value 
increases by more than the premium paid. 
Occasionally a legal mortgage by way of 
assignment is not taken, but the policy is 
deposited with a bank with or without a 
written memorandum of deposit. A com- 
pany is under no duty to recognise such an 
equitable interest, but in practice it usually 
accepts notice of an equitable charge. An 
equitable charge by deposit is good against a 
trustee in bankruptcy, even without a 
written memorandum, provided nothing 
has been done to nullify the charge, such as 
entering the policy in the bank's safe 
custody records. \^en enforcing security 
in this form, it is necessary to get the 
co-operation of the policy-holder or his 
personal representatives. 

LIFE TENANT. A life tenant is the per- 
son who has a right or interest in landed 
property for his life, or during the life 
of some other person (called an estate pur 
autre vie ) . If on the death of a life tenant the 
property returns to the grantor of the life 
interest, or his heirs, the grantor is said to 
hold the reversion, but if it does not revert 
to him but passes to another person, that 
person holds the remainder, and is called the 
remainderman . 

A life tenant has power to raise money 
on mortgage of the settled land for the 
purposes set out in Section 71 of the Settled 
Land Act, 1925. These include payment off 
of encumbrances, and payment for any 
improvement authorised by the above Act. 

(See the provisions of the Settled Land Act, 
19^, under Settled Land.) 


as— (B.1535) 
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LIGHT GOLD. When gold coins fall 
below a certain weight they cease to be legal 
tender. The least current weight, troy, for 
a half-sovereign is 61’ 125 grains, for a sove- 
reign 122*5 grains, for a two-pound piece 245 
grams, for a five-pound piece 612*5 grains 

It has been calculated that a sovereign 
is, by ordinary wear and tear, reduced 
below the lowest legal tender weight on an 
average in about fifteen to eighteen years. 

The seventh Section of the Coinage Act, 
1870, gives a person power to cut or deface 
a light coin, but this is never done in the 
ordinary course of business, as gold coins, 
even though they are below the prescribed 
least current weight, pass from hand to 
hand without question. The words of the 
Section are — 

“ Where any gold com of the realm is below 
the current weight as provided by this Act, 
or where any com is called in by proclama- 
tion, every person shall, by himself or others, 
cut, break, or deface any such com tendered 
to him m payment, and the person tendering 
the same shall bear the loss. If any coin 
cut, broken, or defaced in pursuance of this 
Section is not below the current weight, or 
has not been called m by any proclamation, 
the person cutting, breaking, or defacing the 
same shall receive the same m payment 
accordmg to its denomination." 

There is no penalty attached for non- 
compliance with the Act. 

By the Coinage Act, 1891, Section 1 , 
gold coins which have not been called in by 
proclamation and are below the least 
current weight as provided by the Coinage 
Act, 1870, shall, if they have not been 
illegally dealt with, be paid for by the Mint 
at their nominal value, (s.s, (1).) A gold com 
shall be deemed to have been illegally dealt 
with where it has been lightened otherwise 
than by fair wear and tear, or has been 
defaced by havmg any name, word, device, 
or number stamped thereon, whether the 
com has or has not been thereby diminished 
or lightened, (s.s. (2) .) In a sovereign or half- 
sovereign loss of weight exceeding three 
grains from the standard weight shall, for 
the purposes of this Act, be prima facie 
evidence that the com has been impaired, 
diminished, or lightened otherwise than by 
fair wear and tear. (s.s. (3).) 

LIMITATION ACT, 1939 . This Act came 
into force on 1st July, 1940, and consohdated 
with sundry amendments the law govemmg 
the time limits for instituting actions on 
contracts. Such law had been generically 
known as the Statutes of Limitation, which 
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included the Limitation of Actions Act, 1623 ; 
the Civil Procedure Act, 1835; the Mer- 
cantile Law Amendment Act, 1856, and 
the Real Property Limitation Act, 1874. 
The idea that rights created and recognised 
by law can be nullified or cancelled by the 
passage of time is founded on reasons of 
expediency and convenience, for it is un- 
reasonable that a party should be subject 
to the risk of a law action based on an old 
claim of which he may be entirely ignorant 
or to which he can give no answer owing to 
the destruction of the relative evidence. 
Accordingly, the Limitation of Actions Act, 
1623, provided that all actions on contracts 
not under seal and all actions for arrears of 
rent must be brought within six years of 
the cause of action accruing. Contracts 
under seal were dealt with m the Civil Pro- 
cedure Act, 1835, which provided that 
actions on such contracts must be brought 
within twenty years after the cause of action 
first accrued. A later statute, known as the 
Real Property Limitation Act, 1874, hmited 
the period to twelve years m respect of land 
and any interests therein and, in addition, 
not only barred the remedy by action, but 
also the remedy against the land itself. 

The Limitation Act of 1939 is a compara- 
tively short measure of thirty-four sections, 
and consolidates and amends some half-a- 
dozen statutes of various dates, including 
those mentioned above, with all the bene- 
ficent results that attend a consohdatmg Act. 

The time hmit for simple contract actions 
is left at six years, which means, for example, 
that six years from the date on which a 
creditor is entitled to sue for the recovery 
of a debt, his legal remedy in the Courts 
will be barred, unless there has been in the 
period an acknowledgment in writing by the 
debtor of his liability or he has made pay- 
ment of mterest or principal thereon. It is 
necessary to emphasise that it is only the 
remedy by action that is lost — ^the debt still 
remains, although not enforceable at law. 
Any security, other than land which the 
creditor holds, will be enforceable in dis- 
charge of the debt. 

The new Act reduces the limitation period 
of twenty years in respect of contracts under 
seal to twelve years. The other amendment 
of outstandmg interest is that which puts a 
limitation penod of twelve years on mort- 
gages of personalty, such as charges on 
stocks and shares and assignments of life 
policies. Prior to the 1939 Act, there was a 
limitation of twelve years in respect of 
recovery of a debt covered by a charge on 
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leasehold or freehold property, but there 
was no such limitation in respect of mort- 
gages of personal property. But an impor- 
tant difference between charges on realty 
and on personalty still obtains, namely, that, 
after the expiration of the prescribed period 
of twelve years, the lender's right against 
mortgaged freehold or leasehold property is 
barred, in addition to his right to recover on 
the personal covenant to repay. In the case 
of a charge on personalty, however, although 
the right to sue on the underlying debt is 
lost at the expiration of twelve years, the 
right over against the security is not dis- 
turbed. 

When part payment of a debt is made, 
or interest is paid thereon, or an acknow- 
ledgment of the debt is given in writing by 
the debtor, the debt is thereby kept alive 
and the six years or twelve years then begin 
to run from the date of the last pa3mient or 
acknowledgment. For example, if Brown 
signed in 1939 a promissory note payable on 
demand in favour of Jones, and neither 
pays interest nor repays any part of the 
principal nor gives any further written 
acknowledgment of the debt for a period of 
six years, at the end of that time Brown may 
plead the statute and be entirely released 
from his habihty on the note to Jones. But 
if Brown in, say, the year 1942 repays part 
of the money owing, the six years will begin 
agam to run from the year 1942, and so on, 
the six years commencing afresh at each 
payment or acknowledgment. But a pay- 
ment by a debtor does not keep the debt 
alive as against a surety. 

By Lord Tenterden’s Act (9 Geo. IV, c 14, 
s. 1), in actions of simple contract debts, 
no acknowledgment or promise by words 
only shall be sufficient evidence to take the 
case out of the statute, unless such acknow- 
ledgment or promise be made m writing and 
signed by the party chargeable, or (by 19 
& 20 Viet. c. 97, s. 13) by his agent duly 
authorised. 

In Jones v. Bellegfove Properties, Ltd. 
(1949), it was held that the production of a 
company’s balance sheet, at its annual 
general meeting, showing an item “Sundry 
Creditors’’ was sufficient acknowledgment 
in writing of a debt due by the company, 
and included in such items, as to prevent 
such debt being statute-barred. 

In the case of an infant or an insane 
person, no action can be brought personally 
either by or against either of them until the 
infant attains his majority or the insane 
person recovers. An infant or person of 


unsound mind may recover any land or 
rent within six years from the ceasing of the 
disability. The utmost allowance for dis- 
ability is thirty years from the right accru- 
ing. If a defendant is beyond the seas or 
out of the jurisdiction, when the cause of 
action arises, an action may be brought 
within six years from his return ; but where 
the defendant goes out of the jurisdiction 
after the cause of action arises, the running 
of the statute is not affected. If a plaintiff 
is beyond the seas when a cause of action 
arises, no additional time is allowed — the 
statute runs against him. 

Where there are several debtors (except 
in the case of a mortgage of land), the debt 
must be acknowledged by each one in order 
to keep it alive against each, and anyone 
who has not acknowledged it may plead the 
statute. Where there are two or more joint 
contractors, no such joint contractor shall 
be chargeable in respect of the written 
acknowledgment only of the other. Where 
there are two or more co-contractors or co- 
debtors, none of them shall lose the benefit 
of the limitation, by reason only of payment 
of any principal or interest by any of the 
others. 

A debt of a deceased person which is 
statute-barred may legally be paid by his ex- 
ecutor, as in an ordinary contract the statute 
does not bar the right but only the remedy. 

Where a loan is granted against security 
and the debt has become statute-barred, the 
banker is unable to sue the customer for the 
debt, but the fact of the banker’s claim 
against the debtor personally having been 
barred does not affect his claim upon the 
security other than land, nor does it affect 
his claim upon any securities or money 
belonging to the debtor which may come 
mto his possession as a banker after his 
nght to sue the debtor is statute-barred. 

A defendant must, if he intends to plead 
the statute, set up a special plea before the 
hearing of the action or he will not be allowed 
to advance it against the plaintiff’s claim. 

Administrator. (See Trustee, below.) 

Bank Notes. The Limitation Act, 1939, 
does not apply to bank notes. 

Bill of Exchange. An action on a bill 
of exchange must be commenced within six 
years from the time when the cause of action 
arose; that is, from the date when the bill 
was due to be paid as regards the acceptor, 
and from the date when notice of dishonour 
is received as against the drawer or an 
indorser. 

Bond. A bond continues for twelve years 
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from the date on which the right to brmg 
an action first accrues. (See Debt, below.) 

Breach of Trust. The Limitation Act 
cannot be pleaded to a breach of trust. (See 
Trustee, below.) 

Calls. A call is a specialty debt, and 
may be sued for in England at any time 
within twelve years. (See Section 20 (2), 
Companies Act, 1948, under Articles of 
Association.) 

Composition with Creditors. If a 
debtor fails to pay a composition as provided 
in the deed of arrangement, the statute 
begins to run from the date of the failure to 
keep his promise. 

Current Accounts. In Szviss Bank Cor- 
poration V. Joachimson (1921), 37 T.L.R. 534 
the Court of Appeal held that express 
demand by a customer for repayment of a 
current account balance is a condition pre- 
cedent to the right to sue the banker for the 
amount. Atkin, L.J., said: “The result of 
this decision will be that for the future 
bankers may have to face legal claims for 
balances of accounts which have remained 
dormant for more than six years. But seeing 
that bankers have not been in the habit as a 
matter of business of setting up the Statute 
of Limitations against their customers or 
their legal representatives, I do not suppose 
that such a change in what was supposed to 
be the law will have much practical effect." 
(See Dormant Balances.) 

Where a debit balance has remained stand- 
ing without pa 3 nnent, either of principal 
or interest, or without any written acknow- 
ledgment, the debtor may plead the statute 
at the end of six years and the banker will 
be unable to recover the money, unless 
demand for pa)rment has to be made (as is 
provided in most forms of charge) when the 
time runs from the date of demand. A mere 
debit to the account by the banker for 
interest does not keep the debt ahve. 

If the account is in several names the debt 
is kept alive only against those who have 
acknowledged it ; a pa 5 rment by one does not 
prevent the others from pleading the statute. 

If a customer has several accounts they 
must all be considered as really one account ; 
that is, if a loan account has been absolutely 
dormant for six years the customer cannot 
plead that the loan is statute-barred if he 
has also other accounts which have been 
operated upon. 

In an ordinary loan account the statute 
runs from the date when the money was 
paid and not necessarily from the date of the 
cheque. 
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If a loan is statute-barred it does not 
follow that the interest on the loan is also 
barred. (See Interest, below.) 

Debt. A person cannot be sued for a 
debt after six years from the date when it 
was incurred. If part payment has been 
made or formal acknowledgment given, the 
SIX years begin to run from the date of the 
pa 5 nnent or acknowledgment. The acknow- 
ledgment must be in writing, and be signed 
by the party chargeable (or his duly author- 
ised agent). (Lord Tenterden's Act, 9 Geo. 
IV, c 14, s. 1, and 19 & 20 Vict. c. 97. s. 13.) 

In the case of a debt which is more than 
six years old, in respect of which no payment 
or acknowledgment has been made, if the 
debtor then makes a payment on account of 
the debt, that payment does not bring the 
debt to life again, unless a promise, express 
or implied, is made to pay the debt. In 
order to take a statute-barred debt out of 
the statute, there may be an acknowledg- 
ment of the debt from which a promise to 
pay it must be implied ; or an unconditional 
promise to pay it; or a conditional promise 
to pay the debt in writing and evidence that 
that condition has been performed. “The 
new promise and not the old debt is the 
measure of the creditor’s right. If the debtor 
simply acknowledges an old debt, the law 
implies from that simple acknowledgment a 
promise to pay it, for which promise the old 
debt IS a sufficient consideration. But if the 
debtor promises to pay the old debt when he 
is able, or by instalments, or in two years, 
or out of a particular fund, the creditor can 
claim nothing more than the promise gives 
him" {per Wigram, V.C., Philips v. Philips, 
13 L.J. Ch. 445) Where a debt is statute- 
barred and the debtor makes any promise 
or acknowledgment, he has always the right 
to couple any terms with his promise or 
acknowledgment, and unless these are satis- 
fied, the creditor cannot sue with success. 
(See Leake on Contracts.) The acknowledg- 
ment or promise to pay a statute-barred 
debt must be in writing. 

In the case of a specialty debt — that is, 
where the debt is acknowledged in a docu- 
ment under seal — the penod is twelve years 
from the date on which the right to bring 
an action first accrues. 

Deposit Accounts. The six years begin 
to run when demand for payment has been 
made. 

If the deposit is repayable after expiration 
of a specified notice, then the years com- 
mence from the date on which the deposit 
is due to be paid. If repayable at the end 
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of a fixed period, the years commence from 
that date. 

Dividend. A dividend being a payment 
under a company’s articles of association is 
a specialty debt, and is not barred until after 
twelve years. 

Drawer of Cheque. The drawer of a 
cheque is liable to pay it any time within six 
years from its date or the date of its issue, 
whichever is the later, except where through 
delay in presentation he suffers damage by 
the banker’s failure. 

Where a loan has been made on an account, 
the six years run from the date the money 
was paid, not necessarily from the date 
of the cheque, though in most cases the 
dates will actually be the same 

Executor (See Trustee, below.) 

Guarantee under Hand. The banker's 
right against a guarantor is barred in six 
years from the date when the right to bring 
an action against the guarantor first accrued. 
Where the guarantee does not contain an 
express covenant to pay "on demand” (see 
Parr’s Banking Coy. v. Yates, under Guar- 
antee) it has been held that the right of 
action on each item of the account arose as 
soon as that item became due and was 
not paid. Acknowledgments by a debtor 
do not keep the debt alive as against a 
guarantor. 

A good plan, in connection with guar- 
antees, where there is no covenant to pay on 
demand, is to have them renewed before the 
expiration of six years from their date, 
as this avoids any danger of the operation 
of the statute. Instead of a fresh guarantee 
being taken, a written acknowledgment 
(stamped 6d.) upon the old guarantee by 
the surety, or sureties, that the guarantee 
is still in force is sometimes taken. 

If the guarantee is drawn as payable on 
demand or several days after demand, the 
six years would not begin to run until demand 
had been made. In Bradford Old Bank v. 
Sutcliffe, [1918] 2 K.B. 833, where in a 
guarantee there was an undertaking to pay 
"on demand,” it was held that there was 
no cause of action till alter demand. (See 
Guarantee.) 

When repa 3 nment is demanded from the 
guarantor the statute begins to run in his 
favour. 

Guarantee under Seal. The period is 
twelve years, otherwise the same remarks 
apply as in a guarantee under hand. 

But if it is in respect of a debt secured by 
a mortgage of land the limitation is twelve 
years both as to the remedy on the covenant 
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and the remedy against the land, whether the 
covenant of the surety is in the mortgage 
deed itself or in a collateral bond, {Sutton v. 
Sutton, (1882), 22 Ch.D. 511.) 

Income Tax. The Limitation Act is not 
binding on the Crown. {Lumber v. Taylor 
(1825), B & C. 138, Rustomjee v. The 
Queen, (1876), 1 Q.B.D. 487.) 

Infant. The statute does not begin to 
run until he has reached the age of twenty- 
one. (See above.) 

Interest. It has been held {Parr’s Bank- 
ing Co. V. Yates, [1898] 2 Q.B. 460, that 
where certain advances were barred by the 
statute, the interest did not fall to the 
ground at the same time. In this case, 
principal and interest were guaranteed, 
and, though the banker’s right against the 
surety was barred, it was held that the pay- 
ment of interest, commission and other 
banking charges which had accrued against 
the guajranteed party within six years before 
the commencement of the action were as 
much guaranteed as the payment of the 
advances, and that the statute did not affect 
those items. 

Judgment. A judgment is statute-barred 
after twelve years. 

Promissory Note. If on demand, the 
six years begin to run in favour of the maker 
from the date of the note or the date of its 
issue, whichever is the later, or from the last 
instalment paid or acknowledgment given. 
If there are several makers of the note there 
must be an acknowledgment from each one, 
otherwise the debt will be kept alive only 
against the maker who has acknowledged 
the debt or made the pa 3 nnent, and the 
others will be released. It is advisable 
always to have a note renewed before the 
six years expire, so as to avoid any question 
of release bemg raised. Where a promissory 
note on demand is given as collateral 
security, with a memorandum of deposit, it 
is also advisable to have it renewed before 
the six years expire, though in such a case 
it is possible that the statute might be held 
to run from the date of demand for payment 
and not from the date of the note. 

If the note is payable at a specified period 
after demand, or after date, the six years do 
not commence to run till iiie day on which 
the note is due to be paid. 

In Fettes v. Robertson, [1920] K.B. 37 
T.L.R. 80, an action in which the defendant 
pleaded the statute with respect to a 
promissory note indorsed by him and 
dishonoured, Bailhache, J., said ; "If there 
was an unqualified admission of a debt 
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without an3rthing further, the law implied 
a promise to pay, but if the admission 
was accompanied by words of hope or 
expectancy that the defendant would be 
able to pay, those words might render the 
admission not unqualified." The Court of 
Appeal (1921), 37 T.L.R. 581 held that in 
the defendant's letters there was no un- 
qualified promise to pay. 

Property. Section 18 of the Limitation 
Act, 1939, provides — 

" (1) No action shall be brought to recover 
any principal sum of money secured 
by a mortgage or other charge on 
property, whether real or personal, 
or to recover proceeds of sale of 
land, after the expiration of twelve 
years from the date when the nght 
to receive the money accrued. 

" (2) No foreclosure action in respect of 
mortgaged personal property shall 
be brought after the expiration of 
twelve years from the date on 
which the right to foreclose ac- 
crued ; 

Provided that if, after that date, 
the mortgagee was in possession of 
the mortgaged property, the nght to 
foreclose on the property which 
was in his possession shall not, for 
the purposes of this subsection, be 
deemed to have accrued until the 
date on which his possession dis- 
continued.” 

An acknowledgment from one mortgagor 
of land is sufficient to keep the debt alive. 

Rent. No arrears of rent can be recovered 
by distress, action, or suit, but within six 
years after the same shall have become due, 
or after an acknowledgment m wnting. 
Actions of debt for rent on an indenture of 
demise and all actions of covenant shall 
be brought withm twelve years after the 
cause of action. 

Specialty Debt. (See Debt, above.) 

Stocks and Shares. There is no period 
of limitation with regard to a mortgage of 
stocks and shares. If the debt is statute- 
barred, that does not affect the banker’s 
claim upon the security. 

In London and Midland Bank, Ltd. v. 
Mitchell, [1899] 2 Ch. 161, where shares had 
been given as security, with a blank transfer, 
it was held that, although the personal action 
on the debt was barred, the bank’s right of 
property in the shares was not destroyed. 
Mr. Justice Stirling said: "Though the debt 
is ba^ed in the sense that a personal action 
can no longer be brought to recover it, the 
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debt is not gone ; nor is the right of property 
destroyed, for there is no provision in any 
statute of limitations with reference to 
personal property similar to that contained 
in 3 & 4 William IV, c. 27, Section 34, 
whereby the title to land is extinguished 
after a lapse of a certain period," 

Trustee. By the Trustee Act, 1888, 
Section 8, trustees are placed on the same 
footing as other persons, provided that, in 
any proceeding against a trustee in which 
the statute is pleaded, the claim is not 
founded upon any fraud or fraudulent 
breach of trust to which the trustee was a 
party or privy, or to recover trust property, 
or the proceeds thereof, which is still re- 
tained by the trustee or which has been 
previously received by him and converted 
to his own use. 

For the purposes of that Act, the ex- 
pression "trustee” shall be deemed to 
include an executor or admimstrator. (Sec- 
tion 1 (3).) 

LIMITATION (ENEMIES AND WAR 
PRISONERS) ACT, 1945. This provided for 
suspending the operation of any limitation 
statute in respect of proceedings affecting 
persons who have been enemies or have 
been detained m enemy territory, and had 
effect as from 3rd September, 1939. 

Section 1 provided as follows — 

Suspension of Limitation Period 

where Party was an Enemy or Detained 
in Enemy Territory 

"(1) If at any time before the expiration 
of the period prescribed by any 
statute of hmitation for the brmg- 
ing of any action, any person who 
would have been a necessary party 
to that action if it had then been 
brought was an enemy or wzis 
detained in enemy territory, the 
said period shall be deemed not to 
have run while the said person 
was an enemy or was so detained, 
and shall in no case expire before 
the end of twelve months from 
the date when he ceased to be an 
enemy or to be so detained, or 
from the date of the passing of this 
Act, whichever is the later : 

Provided that, where any person 
was only an enemy as respects a 
business carried on in enemy terri- 
tory, this section shall only apply, so 
far as that person is concerned, to 
actions arising in the course of that 
business. 
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" (2) If it is proved in any action that any 
person was resident or carried on 
business or was detained in enemy 
terntory at any time, he shall for 
the purposes of this Act be pre- 
sumed to have continued to be 
resident or to carry on business or 
to be detained, as the case may be, 
in that territory until it ceased to 
be enemy territory, unless it is 
proved that he ceased to be resi- 
dent or to carry on business or to 
be detained m that terntory at an 
earher date. 

“ (3) If two or more periods have occurred 
in which any person who would 
have been such a necessary party 
as aforesaid was an enemy or was 
detained in enemy territory, those 
periods shall be treated for the 
purposes of this Act as one con- 
tinuous such period begmnmg with 
the beginning of the first period 
and ending with the end of the 
last period.” 

LIMITED CHEQUE. A cheque limited 
to a certain amount as, for example, where 
the written amount must not exceed the 
amount printed in the margin. A limited 
cheque drawn by a bank upon a foreign 
correspondent may have in the left-hand 
margin columns for £5, ;^10, ;£20, £30, £40, 
£50, and underneath each such amount the 
equivalents in foreign currencies. If a cheque 
for, say, £8 or its equivalent in foreign 
money is drawn, the columns ;^20 and 
upwards are cut off so that the left-hand 
remaining column will then be for ;^10 and 
its equivalents, thus indicating that the 
cheque is limited to an amount not exceeding 
;^10 or its equivalents. 

Cheques issued in foreign currencies are 
drawn in accordance with the rate of 
exchange. 

LIMITED COMPANY. (See Company 
Limited by Shares, Company Limited 
BY Guarantee, Company Unlimited, 
Limited Partnership, Private Company, 
Public Company.) 

LIMITED MARKET. On the Stock Ex- 
change there is said to be a "limited 
market” for any particular shares when 
there is difficulty in dealing in them. (See 
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LIMITED PARTNERSHIP. Limited part- 
nerships were established by the Limited Part- 
nerships Act, 1907 (7 Edw. VII, c. 24), which 
came into operation on January 1, 1%8. 

The idea of the limited partnership has 


not appealed to the business world and since 
the passing of the Act only some 1,300 
such partnerships have been registered. 

The Act does not provide for the formation 
of partnerships with limited liability, but 
merely for the creation of one or more 
partners with limited liability, the other 
partner, or partners, being responsible to an 
unlimited extent for the debts of the firm. 

The mam provisions of the Act are as 
follows — 

Definition and Constitution of Limited Part- 
nership. 

"Section 4. (1) From and aiter the com- 
mencement of this Act limited part- 
nerships may be formed in the man- 
ner and subject to the conditions by 
this Act provided. 

" (2) A limited partnership shall not con- 
sist, in the case of a partnership 
carrying on the business of banking, 
of more than ten persons, and in the 
case of any other partnership, of 
more than twenty persons, and 
must consist of one or more persons 
called general partners, who shall 
be liable for all debts and obliga- 
tions of the firm, and one or more 
persons to be called limited part- 
ners, who shall at the time of 
entering into such partnership con- 
tribute thereto a sum or sums as 
capital or property valued at a 
stated amount, and who shall not 
be liable for the debts or obligations 
of the firm beyond the amount so 
contributed. 

"(3) A limited partner shall not during 
the continuance of the partnership, 
either directly or indirectly, draw 
out or receive back any part of his 
contribution, and if he does so draw 
out or receive back any such part 
shall be liable for the debts and 
obligations of the firm up to the 
amount so drawn out or received 
back. 

" (4) A body corporate may be a limited 
partner. 

Registration of Limited Partnership required. 

"(5) Every limited partnership must be 
registered as such in accordance 
with the provisions of this Act, or 
in default thereof it shall be deemed 
to be a general partnership, and 
every limited partner shall be 
deemed to be a general partner. 
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Modificahons of General Law. 

6. (1) A limited partner shall not take 
part in the management of the part- 
nership business, and shall not have 
power to bind the firm : 

Provided that a limited partner 
may by himself or his agent at any 
time inspect the books of the firm 
and examine into the state and 
prospects of the partnership busi- 
ness, and may advise with the 
partners thereon. 

If a limited partner takes part in 
the management of the partnership 
business he shall be liable for all 
debts and obligations of the firm 
incurred while he so takes part in 
the management as though he were 
a general partner. 

(2) A limited partnership shall not be 

dissolved by the death or bank- 
ruptcy of a limited partner, and 
the lunacy of a limited partner shall 
not be a ground for dissolution of 
the partnership by the Court unless 
the lunatic’s share cannot be other- 
wise ascertained and realised. 

(3) In the event of the dissolution of a 

limited partnership its affairs shall 
be wound up by the general partners 
unless the Court otherwise orders. 

(5) Subject to any agreement expressed 
or implied between the partners — 

" {a) Any difference arising as to 
ordinary matters connected 
with the partnership busi- 
ness may be decided by a 
majority of the general 
partners ; 

" (6) A limited partner may, with 
the consent of the general 
partners, assign his share in 
the partnership, and upon 
such an assignment the 
assignee shall become a 
limited partner with all the 
rights of the assignor ; 

“ (c) The other partners shall not 
be entitled to dissolve the 
partnership by reason of any 
limited pzirtner suffering his 
share to be charged for his 
separate debt ; 

" {d) A person may be introduced 
as a partner without the con- 
sent of the existing limited 
partners; 

“{e) A limited partner shall not 
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be entitled to dissolve the 
partnership by notice. 

"7 Subject to the provisions of this Act, 
the Partnership Act, 1890, and the 
rules of equity and of common law 
applicable to partnerships, except 
so far as they are inconsistent with 
the express provisions of the last- 
mentioned Act, shall apply to 
limited partnerships. 

Manner and Particulars of Registration. 

“8. The registration of a limited partner- 
ship shall be effected by sending by 
post or delivering to the registrar 
at the register office in that part 
of the United Kingdom in which 
the principal place of business of 
the limited partnership is situated 
or proposed to be situated a state- 
ment signed by the partners con- 
taining the following particulars — 

(a) The firm name ; 

ip) The general nature of the 
business ; 

(c) The principal place of busi- 
ness ; 

{d) The full name of each of the 
partners ; 

{e) The term, if any, for which 
the partnership is entered 
into, and the date of its 
commencement ; 

(/) A statement that the partner- 
ship is limited, and the de- 
scnption of every limited 
partner as such ; 

(g) The sum contributed by each 
limited partner, and whether 
paid in cash or how other- 
wise. 

Registration of Changes in Partnerships. 

“9. (1) If during the continuance of a 
limited partnership any change is 
made or occurs in — 

(а) The firm name ; 

(б) The general nature of the 

business ; 

(c) The principal place of busi- 

ness, 

(d) The partners or the name of 

any partner ; 

{e) The term or character of the 
partnership ; 

(/) The sum contributed by any 
limited partner; 

(g) The liability of any partner 
by reason of his becoming a 
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limited instead of a general 
partner or a general instead 
of a limited peirtner ; 
a statement, signed by the firm, 
specifying the nature of the change 
shall within seven days be sent by 
post or delivered to the registrar at 
the register office in that part of 
the United Kingdom in which the 
partnership is registered. 

(2) If default is made in compliance with 
the requirements of this Section 
each of the general partners shall 
on conviction under the Summary 
Jurisdiction Acts be liable to a fine 
not exceeding one pound for each 
day during which the default 
continues. 

Advertisement in Gazette. 

10. (1) Notice of any arrangement or 
transaction under which any person 
will cease to be a general partner in 
any firm, and will become a limited 
partner in that firm, or under which 
the share of a limited partner in a 
firm will be assigned to any person, 
shall be forthwith advertised in the 
Gazette, and until notice of the 
arrangement or transaction is so 
advertised, the arrangement or 
transaction shall, for the purposes 
of this Act, be deemed to be of no 
effect. 

(2) For the purposes of this Section, the 
expression ‘the Gazette’ means — 
In the case of a limited partner- 
ship registered in England, 
the London Gazette ', 

In the case of a limited partner- 
ship registered in Scotland, 
the Edinburgh Gazette', 

In the case of a limited partner- 
ship registered in Ireland, 
the Dublin Gazette. 

Registration. 

13. On receiving any statement made in 

pursuance of this Act the registrar 
shall cause the same to be filed, 
and he shall send by post to the 
firm from whom such statement 
shall have been received a certifi- 
cate of the registration thereof. 

14. At each of the register offices herein- 

after referred to the registrar shall 
keep, in proper books to be provided 
for the purpose, a register and an 
index of all the limited partner- 


ships registered as aforesaid, and 
of all the statements registered 
in relation to such partnerships. 

" 15. The registrar of joint stock com- 
panies shall be the registrar of 
limited partnerships, and the several 
offices for the registration of joint 
stock companies in London, Edin- 
burgh, and Dublin shall be the 
offices for the registration of limited 
partnerships carrying on business 
within those parts of the United 
Kingdom in which they are respec- 
tively situated. 

“ 16. (1) Any person may inspect the 
statements filed by the registrar in 
the register offices aforesaid, and 
there shall be paid for such inspec- 
tion such fees as may be appointed 
by the Board of Trade, not exceed- 
ing one shilling for each inspection ; 
and any person may require a 
certificate of the registration of any 
limited partnership, or a copy of or 
extract from any registered state- 
ment, to be certified by the regis- 
trar, and there shall be paid for 
such certificate of registration, 
certified copy, or extract such fees 
as the Board of Trade may appoint, 
not exceeding two shillings for the 
certificate of registration, and not 
exceeding sixpence for each folio 
of seventy-two words, or in Scot- 
land for each sheet of two hundred 
words. 

" (2) A certificate of registration, or a copy 
of or extract from any statement 
registered under this Act, if duly 
certified to be a true copy under 
the hand of the registrar or one 
of the assistant registrars (whom 
it shall not be necessary to prove 
to be the registrar or assistant 
registrar) shall, in all legal pro- 
ceedings, civil or criminal, and in 
all cases whatsoever be received in 
evidence." 

It should be noted that Section 6 says that 
a limited partner shall not take part in the 
management of the partnership business, and 
shall not have power to bind the firm. The 
Section does not definitely say that he must 
not draw cheques upon the banking account 
of the firm, but it is probably safe to infer 
that he has no power to operate upon the 
account. At any rate bankers are not likely 
to regard a limited partner as having such 
authority. 
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The same Section says that a limited 
partner may at any time inspect the books 
of the firm, but before allowing a limited 
partner to receive the firm’s passbook or 
statement, or to inspect the firm’s account, 
the authority of the other partners should 
be obtained. 

There is no provision in the Act that a 
distinctive name should be used to indicate 
when a firm is a limited partnership. 

It may be difficult, in some cases, for a 
banker to know whether a person is a limited 
or general partner. If he cannot obtain 
reliable information from the partners them- 
selves, he may inspect the register or obtain 
extracts therefrom (see Section 16 above). 
The provisions of the Bankruptcy Act, 1914, 
shall “apply to limited partnerships in 
like manner as if limited partnerships were 
ordinary partnerships, and, on all the 
general partners of a limited partnership 
being adjudged bankrupt, the assets of the 
limited partnership shall vest in the trustee.’’ 
(Section 127, Bankruptcy • Act, 1914.) (See 
Companies, Partnerships ) 

The death, lunacy, or bankruptcy of a 
limited partner does not dissolve the 
firm 

When a firm carries on business under a 
business name which does not consist of the 
true surnames of the partners, it must be 
registered under the Registration of Busi- 
ness Names Act, 1916. (See Registration 
OF Business Names.) 

LIQUID ASSETS. These, sometimes 
called floating assets, consist of cash and 
other assets continually undergoing con- 
version into cash, such as stock, sundry 
debtors, bills receivable They are to be 
distinguished from fixed assets which are 
acquired for use in the business, such as 
premises, plant, and machinery. It is the 
function of an asset, not its nature, which 
determines into which category it goes, e.g. 
machinery is a fixed asset in a factory — it 
is what a business trades wtth ; in a business 
concerned with manufacture of machinery, 
it will be a liquid asset — it is what the 
business trades in. 

LIQUIDATED DAMAGES. A sum payable 
as damages for breach of contract the amount 
of which is not left to assessment by a jury, 
but IS previously agreed by the parties to 
the contract. In an action for breach of 
contract, neither more nor less than the 
agreed sum can be awarded, as opposed to 
a penalty, where a plaintifi can get such 
damages as he can prove, which may be 
more or less than the. penalty. The measure 


of damages on a dishonoured bill is deemed 
to be liquidated damages. 

LIQUIDATION. A winding up, or closing 
of business. 

A joint stock company which is being 
wound up is said to be “in liquidation.’’ 
(See Winding Up.) 

LIQUIDATOR. A person appointed by 
the Court (in a compulsory liquidation) or 
by the creditors of a company (in a creditors’ 
voluntary winding up) or by members of a 
company (in a members’ voluntary winding 
up) to get in what may be owing to the 
company from its debtors, to realise other 
assets, to collect what may be due from its 
members, and after payment of the com- 
pany’s debts to distribute any balance to 
the members in proportion to their share 
holding. 

The liquidator in a compulsory winding 
up must use the Companies Liquidation 
Account at the Bank of England, unless 
the Board of Trade authorises him to use a 
local bank (Section 248, Companies Act, 
1948 ) When asked to open an account for 
a liquidator in a compulsory winding up, 
a banker should therefore ask for exhibition 
of the Order of the Court appointing him, 
and also for the Board of Trade’s sanction 
for opening the account. 

A liquidator appointed under a voluntary 
winding up may open an account where he 
pleases, subject to the consent of the 
Committee of Inspection, if any, and need 
only produce a certified copy of the resolution 
of the creditors or members of the company 
appointing him. 

A liquidator’s account should be opened 
in the name of the company in compulsory 
(or voluntary) liquidation. 

In a compulsory winding up, cheques 
drawn on the banking account must be 
payable to order, and bear on their face the 
name of the company. They must be signed 
by the liquidator and countersigned by at 
least one member of the Committee of 
Inspection. In the absence of a Committee 
of Inspection, the Official Receiver may, at 
the direction of the Board of Trade, exercise 
the functions of a committee with regard 
to the bank account. 

Cheques drawn by a liquidator in a 
compulsory winding up or a creditors’ 
voluntary winding up are exempt from 
stamp duty, but this is not so in a members’ 
voluntary winding up. 

Where two or more liquidators are ap- 
pointed, all must sign cheques unless the 
Order of the Court, in a compulsory winding 
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up, provides for less than all to act or, in a 
voluntary winding up, the resolution to 
wind up provides for less than all to sign, 
or makes no provision, in which case not 
less than two may sign. Where a voluntary 
winding up is placed under supervision of 
the Court, the signing powers of the liquida- 
tors are not affected. 

There are no statutory powers for a 
liquidator to delegate signing powers to an 
outside party. In practice, bankers are 
frequently asked to accept such delegation 
for the convenience of the liquidator (e.g. 
in a heavy liquidation involving the drawing 
of large numbers of cheques), and in cases 
where the standing of the liquidator is high, 
such delegation will be permitted with or 
without an indemnity from the liquidator 
according to circumstances. 

A liquidator in a compulsory winding up 
has power to raise money on the assets of 
the company for liquidation purposes, 
without the leave of the Court. 

In cases where the borrowing is required 
to bring or defend an action on behalf of the 
company, or to carry on the business, the 
sanction of the Court or the Committee of 
Inspection is necessary. 

In a voluntary winding up of either type, 
a liquidator does not require sanction to 
borrow, but if there is a Committee of 
Inspection, it may be advisable to get its 
permission. In practice, where the liquida- 
tion proceedings are likely to be involved, or 
where considerable sums are required, the 
consent of the Court will in many cases be 
sought if it IS a creditors’ voluntary winding 
up. In similar circumstances in a members' 
voluntary winding up, the approval of the 
company m general meeting is often sought. 

A charge over any assets of the company 
given by a liquidator will have priority over 
all creditors of the company, save those 
already secured at the time the winding up 
commenced. 

A liquidator is not personally liable for a 
borrowing on behalf of a company, unless 
he specially covenants to that end. See also 
Winding-up. 

LIVERY OF SEISIN. That is, delivery of 
possession. In ancient times when a person 
transferred property a livery of seisin took 
place. The transferor actually handed over 
possession of the land by formally vacating 
it and permitting the transferee to enter into 
possession, or by handing over a piece of 
turf or a twig. Blackstone says: "This 
livery of seisin is no other than the pure 
feudal investiture, or delivery of corporeal 


possession of the land or tenement, which 
was held absolutely necessary to complete 
the donation.” 

LLOYD’S BONDS. Bonds, named after 
the counsel who invented them, which were 
devised for the purpose of enabling a railway 
company to borrow money in evasion of its 
borrowing powers. Though the company 
could not borrow in excess of its borrowmg 
powers, the bonds could be issued in respect 
of an existing debt, and were used in pay- 
ment of contractors for work done and 
material supplied. The contractors thus 
obtained a security which they could realise 
or on which they could raise money. 

LOADING. A term used in assurance 
companies to describe the amount which is 
included in a premium m order to cover the 
expenses of management of the company. 
The "loading” which is not required forms 
part of the "profits” and is returned to the 
members by way of bonus. (See Life 
Policy.) 

The term is also applied to a method of 
remuneration on overdrawn accounts, where- 
by, m place of a commission charge, the 
borrower agrees to pay interest on a stipu- 
lated figure over and above the actual 
overdraft. 

LOANS. (See Advances.) 

LOANS LEDGER. Where an advance is 
made by way of loan, it is entered in 
the loans ledger. Country bankers lend 
money most commonly by way of overdraft 
upon a current account, which overdraft 
may fluctuate from day to day, and the 
customer draws only such part of the sanc- 
tioned overdraft as he may require, but 
in the case of a loan, mostly met with in 
London, the full amount is debited at once 
to the customer’s account in the loans 
ledger. 

The loans ledger is kept in practically 
the same way as ' the current account 
ledgers {q.v.). 

LOCAL ACCEPTANCE. One of the five 
classes of qualified acceptance. Where an 
acceptance stipulates that the bill is to be 
payable at a particular place and there only, 
it is qualified as to place, and is called a 
local acceptance. (See Bills of Exchange 
Act, 1882, Section 19 (2).) Where the 
drawer of a bill specified a foreign place of 
payment with no express statement that the 
bill was to be paid there only and the drawee 
accepted the bill in that form, the accep- 
tance was held to be a general one. {Bank 
Polski V. K. J. Mulder 6- Co., [1942] 1 AU 
E.R. 396.) 
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LOCAL AUTHORITIES. For the pur- 
poses of local government, the whole of 
England and Wales, with the exception of 
London, is divided into counties and county 
boroughs. The counties are divided into 
county distncts (non-county boroughs, urban 
and rural districts). Rural districts are 
divided into parishes. These districts are 
all governed by “councils” except that in 
some of the small parishes there is no 
parish council, and in such cases the govern- 
ing body is the parish meeting. 

London is governed by the London County 
Council and Metropolitan Borough Councils. 

The powers of all these councils are 
stnctly limited by statute, and any expendi- 
ture not authorised by statute is illegal. 

The pnncipal statute governing all local 
authonties (except in the Administrative 
County of London) is the Local Government 
Act of 1933. Reference is made below to 
many of the more important sections 
affecting a bank's relations with local 
authorities. 

All revenue is obtained from rates and 
government grants and from trading enter- 
prises. 

Bank Accounts. 

When a local authority opens a banking 
account it is prudent to obtain a resolution 
under the seal of the Council appointing the 
bank eis banker to the authonty. 

Where the authority is a county or 
borough council, the account should be in 
the name of the Treasurer. In the cases of 
urban, rural, and parish councils, the account 
should be in the name of the authority. 

Local authorities must keep separate 
accounts in their own books; county and 
rural district councils must keep “General” 
and "Special” expenses separate. The 
“Internal” accounts relating to rating, 
housing, and public assistance must be kept 
separate. This division need not, however, 
apply to the bank accounts, and it is now 
recognised that with the undermentioned 
exceptions, all these separate “Internal” 
accounts may, if the Council so resolve, be 
amalgamated into one bank account. 

Where the authority prefer, however, to 
keep separate banking accounts, some 
responsibility devolves upon the bank to 
see that no obvious irregularity takes place, 
particularly in transfers from one account 
to another. (But see Local Government 
Act, 1933, Section 203.) 

The exceptions as to separate banking 
accounts are — 
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(1) Trading accounts, such as tramways, 
water, etc. 

(2) Road Fund licence accounts. 

(3) Consolidated Loans Fund accounts, 
established under a local Act. 

(4) Public Works Loans Board moneys. 
(See Public Works Loans Act, 1882, Sec- 
tion 8.) 

Right of “set off” may be established 
between the accounts of an authority on the 
following general lines — 

(a) A credit balance on the General 
Account, being available for all purposes, 
may be set off against a debit balance on 
any other account. 

(b) A credit balance on a “Capital” 
account is earmarked for a specific purpose 
and cannot be set off against a debit balance 
on any other account. 

(c) Credit and debit balances on "Revenue” 
accounts may normally be set off against 
each other. 

Cheques. 

In the case of a county treasurer’s account, 
Section 184 (4) of the Local Government 
Act, 1933, provides that all cheques issued 
in pursuance of an order of a county council 
shall be countersigned by the Clerk to the 
County Council or some other person 
approved by the Council. If some other 
person is appointed by the Council, the 
bank should obtain a copy of the resolution 
of the Council to this effect as well as a 
specimen signature All payroents out of 
the County Fund must be made in pursuance 
of an order signed by three members of the 
Finance Committee and countersigned by 
the Clerk of the Council, except, 

(а) In pursuance of the specific require- 
ment of any enactment. 

(б) By order of a competent Court or a 
justice of the peace. 

Although the Act does not contam a 
sumlar provision as to countersignature in 
the case of a Borough Treasurer’s account 
the bank would be well advised to arrange 
that some other approved signature as well 
as that of the Treasurer is obtained on all 
cheques drawn. All payments out of the 
General Rate Fund must be made in 
pursuance of an order signed by three 
members of the Council and countersigned 
by the Town Clerk, except, 

(a) and (&) as in the case of county 
councils ; 

(c) in respect of the remuneration of the 
mayor, recorder, or any employee of the 
Council. 
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In the case of urban or rural district 
councils, there is no statutory provision 
as to signatures on cheques, and it is a 
matter of arrangement between the Council 
and the bank, but here again it would be a 
wise precaution to see that at least two 
officials sign cheques. 

In the case of parish councils, the Act 
provides that two members of the Council 
must sign cheques (Section 193 (8) ) 

Treasurer ships. 

The Treasurer of a local authority must 
be “a fit person” appointed by the Council 
(see Local Government Act, 1933, Sections 
102, 106, 107, 1 14) and in practice is either — 

(1) An official of the Council; 

(2) The Council’s bank; 

(3) The local manager of the Council’s 
bank. 

Inasmuch as the Ministry of Health have 
advised that “although in general the term 
‘person’ includes, by virtue of Section 19 
of the Interpretation Act, 1889, a body of 
persons corporate or unincorporate, the 
Minister agrees that in the context in which 
the word occurs in Sections 102, 106, 107, 
and 114 of the Local Government Act, 1933, 
it is open to doubt whether this meaning is 
to be attached to the term,” it will be seen 
that it is open to question whether a bank 
can legally be appointed Treasurer to a 
local authority. Section 225 also appears 
to regard the appointed “person” as an 
individual. 

There are also certain obligations laid by 
the Act upon the Treasurer, who acts in a 
fiduciary capacity, and is responsible to the 
ratepayers as a body. The fact that he may 
be acting in pursuance of a resolution of the 
Council and a signed order does not excuse 
him if he makes any payment which is in 
fact ultra vires. 

Since no action taken by the Council can 
relieve the Treasurer of the liabilities 
imposed on him by reason of his fiduciary 
position, it would appeax that a bank might 
well feel justified in being unwilling to take 
the risks incurred in acting as Treasurer to 
a local authority. 

There would appear, however, to be very 
little risk in the case of a parish council. 

Borrowing. 

Borrowing by local authorities is strictly 
limited by statute, and the main provisions 
governing borrowing (apart from London) 
are contained in Sections 195 (purposes for 


“Long-term” borrowing), 196 (modes of 
borrowing), 197 (Security), 198 (period), 
212 (method of repayment), 215 (temporary 
borrowings), and 216 (re-borrowing) of the 
Local Government Act, 1933. 

All borrowings require government sanc- 
tion, except — 

(1) Moneys raised by mortgage on the 
sewage works and plant of a local authority 
(by virtue of Section 310, Public Health Act, 
1936). 

(2) Money borrowed temporarily under 
Section 215 (a). Local Government Act, 
1933, pending the receipt of revenues 

(3) Money borrowed by a county council 
for lending to a parish council. (Section 195 
{d). Local Government Act, 1933 ) 

All borrowings by local authorities are 
charged indifferently on all the revenues of 
the authority, except temporary borrowings 
without security and priorities existing 
prior to 1933. (Section 197, Local Govern- 
ment Act, 1933.) 

For “ long-term ” borrowings, it is desirable 
for a bank to take a mortgage of the rates 
in the prescribed form and it is usual to 
insert therein a clause covering repayment 
on the giving of six months’ notice by 
either side. A similar mortgage, suitably 
amended, may, of course, be taken as 
security for “temporary” borrowings if it 
is desired to be sure of obtaining the benefit 
of Section 197. Temporary borrowings by 
local authorities in London are still governed 
by Section 3, Local Authorities (Financial 
Provisions) Act, 1921. Borrowing under 
this enactment requires government sanction. 

Before advancing under any of the above 
powers, it IS important to obtain a resolution 
of the Council and this should be under 
seal. Such resolution should recite the 
wording of the Section under which the 
borrowing is authorised. 

Some reference must here be made to 
Section 203, Local Government Act, 1933, 
which relieves lenders from making inquiries 
as to the legality or regularity of borrowings 
and gives indemnity to a lender if the 
moneys so borrowed are irregularly or 
illegally applied. Although the Section 
appears to give complete security in respect 
of irregularities or illegalities, it would be 
very unwise for a lending banker to rely on 
this Section if he had any knowledge or 
notice that such borrowing was, in fact, out 
of order. If he is in any way put on inquiry, 
he should pursue the matter further and 
satisfy himself thoroughly before making 
the advance. 
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All persons are supposed to know the law, 
and if, for example, the proposed borrowing 
were for a longer period than that laid down 
in the Eighth Schedule of the Act or if, for 
any purpose known to be illegal, the pro- 
tection of Section 203 could not be relied 
upon. 

The Metropolitan Area. 

The London County Council may borrow 
by the issue of consolidated stock, 
terminable annuities, L.C.C. bills, or by way 
of mortgage for certain purposes, such as 
making loans to Metropolitan Borough 
Councils (L.C.C. (Finance Consolidation) 
Act, 1912). Under Section 3 of the same 
Act it may borrow for a period not exceeding 
six months for any purpose and in any 
manner the Council thinks fit. It may also 
borrow, with government sanction, by issuing 
bearer bonds or local bonds for housing 
purposes. 

The City of London Corporation may 
borrow upon the security of the corporate 
property at the discretion of the Common 
Council. 

Metropolitan Boroughs may, with the 
approval of the L.C.C , borrow for street 
improvement purposes. There are also 
private Acts authorising special borrowings, 
but by Section 19 of the Metropolis Manage- 
ment Act, 1862, a lender is absolved from 
inquiry as to the regularity of borrowings 
by a borough council, the resolution of the 
Council under Seal being suflftcient to cover 
the lender. This is a wider protection than 
that given by Section 203 of the Local 
Government Act, 1933. 

LOCAL BONDS. By the Housing 
(Additional Powers) Act, 1919, a local 
authority (including a County Council) 
could, with the consent of the Minister of 
Health, borrow any sums which they had 
power to borrow for the purposes of the 
Housing Acts, 1890 to 1919, by the issue of 
bonds. The power to issue local bonds is 
now contained in Section 122 of the Housing 
Act, 1936. 

Local Bonds shall — 

(а) be secured upon all the rates, property, 

and revenues of the local authority ; 

(б) bear interest at such rate of interest 

as the Treasury may from time to 
time fix ; 

(c) be issued in denominations of £5, ;^10, 
;^20, ;^50, and ;^100, and multiples 
of ;^100; 

(il be issued for periods of not less than 
five years. 


Local bonds are exempt from stamp duty, 
and may be transferred free of expense from 
one person to another by execution of a 
transfer deed. 

Trustees may invest in these Bonds unless 
expressly forbidden by the instrument, if 
any, creating the trust. 

No income tax is deducted from interest 
on the Bonds when the total holding does 
not exceed £\00, but holders are assessable 
to income tax m the ordinary way to the 
extent of their liability. 

LOCAL GOVERNMENT ACT, 1933. (See 
Local Authorities ) 

LOCAL GOVERNMENT BOARD. By the 
Ministry of Health Act, 1919, all the powers 
and duties of the Local Government Board 
were transferred to the Minister of Health. 
(See Local Authorities.) 

LOCAL LAND CHARGE. (See under 
Land Charges ) 

LOCUS SIGILLI. Latin, the place for the 
seal. The letters L S., inside a circle, are 
often found on a printed document, such as 
a form of transfer, to indicate where the seal 
or wafer is to be placed. In making a copy 
of a document under seal, the place of the 
seal is marked in the same way. 

LOMBARD STREET. A term which is 
frequently used when referring to the Money 

(n 1) \ 

LONDON ’ CLEARING HOUSE. (See 
Clearing House.) 

LONDON JOINT STOCK BANK DEPOSIT 
RATE. The rate allowed by joint stock 
banks in London on deposits at seven days’ 
notice. The rate is calculated at 2 per cent 
below the prevailing Bank rate. When the 
Bank rate is 2 per cent, however, the 
Deposit rate is J per cent. Before 1914, the 
difference was IJ per cent. This rate is no 
longer distinctive, as all deposits of the 
Clearing Banks are at twenty-one days’ 
notice at a rate of IJ per cent per annum 
(1954). (See Deposit Accounts.) 

LONDON PARITY. (See Parity.) 

LONG-DATED PAPER. A term applied 
to bills of exchange which have more than 
three months to run. 

LONG EXCHANGE. In connection with 
the foreign exchanges, the long exchange 
denotes bills with a currency of sixty or 
ninety days and upwards. (See Long Rate.) 

LONG RATE. A term employed in con- 
nection with the foreign exchanges, and 
signifying the price in one country at which 
a bill, having 30, 60, or 90 days to run before 
it is due, drawn upon another country, can 
be bought. 
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The long rate is based upon the sight rate 
by making allowance for interest for the 
period the bill has to run at the foreign 
discount rate, for the foreign stamp duty, 
and for an amount to cover the risk. In 
dealing in London on, say, Paris, these 
amounts (interest at Paris rate) are added 
to the sight rate. In dealing in Pans on 
London, these amounts (interest at London 
rate) are deducted from the sight rate. They 
are added in London because more francs 
for each £ should be received when the bill 
is due in three months’ time than if francs 
were received at once, and they are deducted 
in Paris because fewer francs should be paid 
for each £ due m three months’ time than 
if the £'s were received at once. 

(See Cheque Rate, Short Rate.) 

LORO ACCOUNT. (See under Nostro 
Account.) 

LOST BANK NOTE. Where a bank note 
has been lost, the person to whom it belongs 
must, before he can obtain payment of it 
from the issuing banker, supply full parti- 
culars of the note, including its number, and 
provide a satisfactory indemnity, that is an 
undertaking that the banker shall be 
reimbursed in case of the lost note being 
found by someone and the banker bemg 
compelled to pay it a second time. 

Although a banker cannot refuse payment 
of his own notes to an innocent holder, he 
should, where notice to stop payment has 
been received, make very careful inquiries 
when a “stopped” note is presented for 
payment. 

The Bank of England charges 2s. 6d. for 
registering a “stop” in respect of one of its 
notes. Before issuing a fresh note, it requires 
the loser to make written request (preferably 
through his banker) setting out fully the 
circumstances under which the note was 
lost or destroyed. The Bank of England 
will require the indemnity of a bank before 
making payment, which will not be done 
before twelve months have elapsed from 
the date of the loss. 

The finder of a note has a right to it 
against every person except the individual 
who lost it. If he transfers it for value, the 
transferee, without notice that the note was 
lost, is absolutely entitled to it. The person 
who lost it cannot claim it from such a 
transferee, who will be a hona fide holder 
for value, without notice, of a negotiable 
instrument. 

If a note is lost in its passage through the 
post, the loss falls upon the person to whom 
it was sent, provided that he requested it to 


be sent to him by post, or that it was the 
custom between the parties to use the post 
for that purpose. 

There is a difference between notes found 
on private property and in a public building. 
When found in a private building the note 
should remain in the possession of the owner 
of the place, and not be retained by a 
stranger who may have found it. Where 
notes were found on a shop floor (a public 
building) by a person entering the shop and 
the owner could not be found, it was held 
{Bndges v. Hawkesworth (1851), 21 L.J.Q.B. 
75) that the person finding them, and not 
the owner of the shop, was entitled to them, 
and that he had a right to them against 
everyone but the true owner. A bank note 
found on the customers’ side of a bank 
counter would, in the event of no one 
claiming it, belong to the finder. 

The true legal position, according to the 
best authorities, seems to be that, if the 
finder believes at the time of finding a bank 
note that the owner cannot be found, he is 
not guilty of larceny, although he takes the 
note intending to deprive the owner of it, 
and although he afterwards has means of 
finding the owner, and, nevertheless, retains 
the property for his own use. 

LOST BILL OF EXCHANGE. The Bills 
of Exchange Act, 1882, Section 69, provides — 

“Where a bill has been lost before it is 
overdue, the person who was the holder 
of it may apply to the drawer to give him 
another bill of the same tenor, giving 
security to the drawer if required to in- 
demnify him against all persons whatever 
in case the bill alleged to have been lost 
shall be found again. 

“If the drawer on request as aforesaid 
refuses to give such duplicate bill, he may be 
compelled to do so.” 

By Section 70 — 

“In any action or proceeding upon a bill, 
the Court or a judge may order that the 
loss of the instrument shall not be set up, 
provided an indemnity be given to the 
satisfaction of the Court or judge against 
the claims of any other person upon the 
instrument in question.” 

By Section 51 (8), “where a bill is lost 
or destroyed, or is wrongly detained from the 
person entitled to hold it, protest may be 
made on a copy or written particulars 
thereof.” 

Where a cheque has been lost, the loser of 
it should at once request the drawer to give 
notice to the banker on whom it is drawn to 
stop payment, and the banker should notify 
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any branches, where it might be presented, 
of the loss. A record of the loss should be 
made m the customer’s account in the 
ledger. 

If a banker pays a bill or cheque where he 
has received instructions from the drawer not 
to do so, he is liable to lose the money, for he 
cannot debit the amount to his customer’s 
account. The utmost care, therefore, is 
necessary in dealing with “stop orders,’’ as 
such notices from customers are called, and 
copies of all stop orders should be supplied to 
each cashier, day book clerk, and ledger 
keeper, through whose hands the cheque 
may pass, so that all may keep a sharp 
lookout in case the lost cheque should be 
presented. 

Before giving a duplicate cheque, it is 
advisable for the drawer to obtain a satis- 
factory indemnity, otherwise he may have 
to pay the original cheque (unless it was a 
crossed cheque marked “not negotiable’’) to 
a hona fide holder for value, as well as the 
duplicate. As to a banker collecting a lost 
cheque, see Collecting Banker. 

^A^ere a cheque has been lost and a neces- 
sary indorsement has been forged, an inno- 
cent holder for value has no recourse against 
the drawer. The true owner can demand 
pajrment from the drawer. If the holder has 
obtained payment from the drawer, he is 
liable to the true owner. 

If the cheque was payable to bearer and 
crossed “not negotiable,’’ the position is the 
same, the holder cannot recover. 

If the cheque was payable to bearer, either 
uncrossed or crossed without the words “not 
negotiable,’’ an innocent holder for value can 
enforce payment of it from the drawer. The 
loser of the cheque must sufier the loss. 

Where the cheque was duly indorsed 
before being lost and was not “not nego- 
tiable,’’ a subsequent holder for value with- 
out knowledge that it had been lost could 
sue the drawer and indorsers. 

As to a cheque lost or stolen before 
delivery, see Delivery of Bill. 

Where a banker pays a cheque with a 
forged indorsement, see Collecting Banker, 
Paying Banker. (See Payment Stopped, 
Post.) 

Where a banker’s draft is lost, a duplicate 
will only be issued against a satisfactory 
indemnity. If it was lost before indorsement 
the drawee banker would be in order in 
requiring confirmation of the indorsement if 
present^ by another banker ostensibly duly 
indorsed. If presented uncrossed by a non- 
banker, in such circumstances he would be 


in order in demanding proof of the presenter’s 
title. It must be remembered, however, that 
by the laws of some continental countries, 
a title can be made through a forgery. 

If the draft were lost after indorsement, 
the drawee banker would have no answer 
against an innocent holder for value. 

LOST COUPON. Fresh coupons may 
usually be obtained from the issuers against 
a satisfactory indemnity. (See Lost Bearer 
Bonds.) 

LOST DEED. An attested copy of a lost 
deed is sometimes accepted by a purchaser. 
The copy should be a copy of the original 
deed. A copy of a copy is not accepted as 
evidence. (See Attested Copy ) 

LOST DEPOSIT RECEIPT. In the event 
of a deposit receipt being lost, the banker 
cannot refuse to pay the money to the person 
entitled thereto, but he will require a suit- 
able indemnity to be given to protect him 
from any loss which might arise through his 
making such payment, without production of 
the receipt 

LOST DIVIDEND WARRANT. In the 

case of Thairwall v. Great Northern Railway 
Company, [1910] 2 KB 509, where certain 
dividend warrants sent by the defendants 
to the plaintiff were lost m the post, the 
defendants, upon being informed of the 
loss, sent to the plaintiff a form of in- 
demnity, and stated that on its being 
signed by the plaintiff they would give him 
a duplicate dividend warrant. The plaintiff 
declined to sign the indemnity, and brought 
an action to recover the amount of the 
dividends. The Divisional Court (reversing 
a judgment of the County Court in favour 
of the plaintiff) held that the stockholders 
of the company having by resolution deter- 
mined the method m which the dividends, 
were to be paid, i.e by the sending of 
dividend warrants, the only obligation of 
the company was to pay by means of a 
dividend warrant, and that, having sent 
such a document by post, they had dis- 
charged their duty even although the warrant 
was lost in the post and never reached 
the plaintiff. The plaintiff could only get 
payment by giving a proper indemnity to 
the company. 

The articles of association of a company 
may include a clause that the company shall 
not be responsible for the loss of a dividend 
warrant sent by post. A shareholder may 
protect himself against such a risk by 
instructing the company to pay the divi- 
dend direct to his bankers. (See Dividend 
Warrant.) 
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LOST PASS BOOK. Where a pass book 
cannot be found after a thorough search has 
been made for it, a duplicate is usually 
issued. A note of the circumstances and the 
date of its issue should be entered in the 
ledger at the top of the page containing the 
customer's account. The new pass book 
should be plainly marked “duplicate.'' 

If the book which is lost is a deposit 
account pass book which requires to be 
produced each time money is withdrawn, 
the bank usually arranges with the customer 
that payments, in the meantime, will be 
made only to himself. On the issue of a new 
book, an indemnity should be taken. 

If the original book, whether a current 
account or deposit one, is subsequently dis- 
covered, the banker should cancel one of 
the two and retain possession of it. 

LOST PROBATE. In the event of a 
probate being lost, the court will issue a 
document called an “exemplification of 
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probate,” which has the same effect as the 
original document. 

LOST SHARE CERTIFICATE. The 
articles of association of a company usually 
provide that a shareholder who has lost 
his certificate may obtain a fresh one, on 
giving such an indemnity as the directors 
require. A company should exercise great 
care in issuing a new certificate as the old 
certificate may have been deposited else- 
where as security for a loan. 

Likewise, a banker should only give an 
indemnity on behalf of a customer for this 
purpose when the latter's counter indemnity 
IS undoubted, for if the lost certificate comes 
to light in the hands of a party with a charge 
on it, the company must recognise the 
latter's claim. 

LOST STOCK CERTIFICATE. As to the 
requirements of the Bank of England, see 
under Certificate. 

LUNACY. (See Mental Incapacity.) 
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MACMILLAN REPORT. The Committee 
on Finance and Industry, set up in Novem- 
ber, 1929, under the Chairmanship of Lord 
Macmillan, published its report in July, 1931 
(Cmd. 3897, H.M. Stationery Office, 5s.). It 
begins with a history of the London money 
market, the banks, and the currency system 
of this country; in the second part it puts 
forward its recommendations. 

The practice of "window-dressing” by 
the Clearing Banks, in their returns and 
pubhshed figures, is condemned. (This prac- 
tice ceased as from 1st January, 1947. See 
under Window Dressing.) It would be 
a benefit, it is suggested, if the banks and 
industry worked more closely together. 
Another charge against the banlung system 
is that it "fails to give clear guidance to 
the investor when appeals are made to him 
on behalf of home industry.” (Section 387.) 

The Report supports tanffs, the raising of 
international wholesale commodity pnces, 
the maintenance of the gold standard in 
this country, and a reduction of the value 
of gold in terms of commodities, the in- 
crease of the Bank of England note issue 
up to ;^400,000,000, and a gold reserve of 
;^5,000,000, and asks for closer co-operation 
between the Bank of England and the 
Clearing Banks. 

A more detailed analysis of the Clearing 
Bank figures than has appeared before ("the 
Macmillan Return”) is from this time sent 
to the Bank of England and is, in part, 
reproduced for the public in the Bank of 
England Monthly Statistical Summary, avail- 
able for purchase since January, 1932, at 
12s. a year. 

MADE BILL. A bill drawn in this country 
and payable abroad, if negotiated and 
indorsed in England by a correspondent of 
the drawer, is called a made bill. Such a 
bill thus bears the name of an indorser as 
well as that of the drawer and drawee. (See 
Drawn Bill.) 

MAGISTRATE’S ORDER. A magistrate 
before whom criminal proceedings are being 
taken may order that the prosecutor may 
inspect and take copies of entries in the 
books of a bank at which the defendant 
keeps his account. (Bankers' Books Evidence 
Act, Sections 7 and 10.) 

MAIL TRANSFER. The transfer by mail 
of an amount of currency or sterling to 
another country. The remitter signs an order 
requesting the banker to transfer the amount 
by mail, giving the name and address of the 
payee and stating whether the pa 3 anent is to 
be made (a) under "advice, (5) on application 


and identification (a specimen signature of 
the payee should, if possible, be supplied), 
{c) to credit of payee's account at . . . bank. 

MAKER OF PROMISSORY NOTE. The 
person who signs a promissory note promis- 
ing to pay another person is called the 
"maker.” 

By Section 88 of the Bills of Exchange Act, 
1882— 

“The maker of a promissory note by 
making it — 

" (1) Engages that he will pay it according 
to its tenor ; 

"(2) Is precluded from denying to a 
holder in due course the existence of 
the payee and his then capacity to 
indorse.” 

There may be two or more makers, and 
they may be liable jointly, or jointly and 
severally, according to the tenor of the note. 
(Section 85.) 

Where a promissory note is in the body of 
it made payable at a particular place, it must 
be presented for pa 5 rment at that place m 
order to render the maker liable. In any 
other case, presentment for payment is not 
necessary in order to render the maker 
liable. (Section 87 (1).) 

The maker of a note is deemed to 
correspond with the acceptor of a bill. (See 
Presentment for Payment, Promissory 
Note.) 

MAKING-UP DAY. The first day of the 
settlement on the Stock Exchange. 

MALA FIDE. Latin, in bad faith. 'The 
opposite to mala fide is bona fide, in good 
faith. 

MANAGEMENT SHARES. Shares of the 
same nature as founders' shares, but instead 
of being held by the founders are intended 
for the managers of a company to cause them 
to take a greater interest in making the 
business a successful one. (See Founders' 
Sxi AH.!&S • ) 

MANDANT, OR MANDATOR. The per- 
son who gives a mandate. The party in 
whose favour it is given is called the 
mandatory. 

MANDA'TE. An authority in writmg by 
which one person (the mandator) empowers 
another person (the mandatory) to act on 
his behalf. If John Brown authorises 
T. Jones to sign cheques upon his account, 
the usual form of signature is per pro. (or 
p.p.) John Brown, T. Jones. 'The mandate 
should state that Jones may sign whether 
the account is in credit or in debit (if that 
is the wish of Brown) and a specimen of the 
signature of Jones should be given on the 
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mandate in the form in which he will sign. 
Heber Hart in the Law of Banking states 
that “an agent cannot bind his principal 
by borrowing money, either by overdrawing 
an account or otherwise, without either an 
express or implied previous authority, 
or an authority to be inferred from the 
subsequent recognition by the principal 
of his conduct." In ceises where the 
principal has arranged for an overdraft on 
the account, a mandate would cover the 
cheques drawn by the agent within that 
arrangement, in the event of the mandate 
not including such words as “whether the 
account is in credit or is overdrawn," but 
it is a usual practice and it is advisable to 
include those words in the authority. In 
the absence of such, or similar words in the 
mandate, the principal would not be liable 
for an overdraft created by the agent without 
the principal's sanction or knowledge. 
Particulars of the authority should be 
noted in the ledger against the account 
to which it refers, and if it is only for a 
certain period or is limited to drawings up 
to a certain specified amount, these im- 
portant . pomts should be very clearly 
recorded. A mandate by Brown may 
authorise Jones to sign Brown's name, 
but the preferable way is, as given above, 
for Jones to sign “per pro." 

It has been held that it is “clearly the duty 
of a person giving a mandate to take reason- 
able care that he does not mislead the person 
to whom the mandate is given. ’ ' ( Kepitigalla 
Rubber Estates, Ltd. v. The National Bank 
of India, Ltd., [1909] 2 K.B. 1010.) 

A mandate is determined by the death, 
bankruptcy, or insanity of the person, or 
one of the persons in the case of a joint 
account, who gave the authority. (See 
Joint Account.) 

A person who has authority to sign for 
another, has not, as a rule, any power to 
delegate that authonty. 

In a mandate for a joint account, the 
parties should agree to be jointly and 
severally liable, so that, in the event of the 
death or bankniptcy of one of them, the 
banker may, if the account is overdrawn, 
claim upon his estate. Such an agreement 
also gives the banker the right, after reason- 
able notice, to set ofi a credit balance on 
any of their private accounts against an 
overdraft on the joint account. 

There is no stamp duty upon a mandate. 
(See Agent, Companies, Delegation of 
Authority, Executor, Partnerships, 
Per Pro.) 


MANDATORY. One to whom a mandate 
or an authority is given. The person who 
gives the mandate is called the mandant or 
mandator. The relationship of banker and 
customer is partly that of mandatory and 
mandant. 

A mandatory cannot, unless expressly 
empowered in the mandate, delegate his 
authority to another person. 

MARGIN. In banks, the difference be- 
tween the amount of a loan and the value 
of the security is generally referred to as the 
margin. When the value of a security falls 
so that it is no longer in excess of the loan, 
the margin is said to have “run off." (See 
Advances.) 

MARGINAL LETTER OF CREDIT. A 

letter of credit, printed upon the margin 
of a bill form, issued by a banker, authorising 
the person to whom it is addressed “to 
draw the annexed bill" at a certain currency 
for a specified amount, and undertaking to 
honour the bill if drawn in accordance with 
the terms of the letter. (See Documentary 

MARINE INSURANCE POLICY. Marine 
insurance is a contract whereby one party, 
in consideration of a premium paid, under- 
takes to indemnify the other party against 
loss from certain perils or sea risks to which 
his ship or cargo may be exposed. 

A policy of marine insurance is usually 
effected with insurers, called “underwriters." 
The term “underwriter" is applied because 
each person who acts as an insurer signs his 
name at the foot of the policy and states the 
amount for which he is to be liable. The 
ship or the goods may be insured either for 
a certain voyage or during some period of 
time, and the underwriters by the con- 
tract agree to indemnify the insurer against 
loss in accordance with the terms of the 
policy. 

A person wishing to insure usually 
employs an insurance broker to arrange the 
terms of the policy with the underwriters. 

The person insured must have an insurable 
interest in the ship or its cargo, otherwise 
the contract is not legally binding. 

There are several Hnds of marine policies, 
the principal being — 

A “valued policy," where the value of the 
ship or subject insured is stated m the 
policy. Ships and freights are usually 
insured under a valued policy. 

An “open policy," where the value of the 
subject insured is not stated in the 
policy. When a loss occurs the value 
has to be proved. Goods are usually 
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included in an open policy. The de- 
scription in the policy should agree with 
that in the bill of lading. 

There are also — A “Time Policy," that 
is a policy for a fixed time, a “Voyage 
Policy," that is for a particular voyage, 
a “Floating Policy," which insures the 
subject-matter in whatever ship it may 
be ; and other varieties. 

The underwriters are liable for the full 
amount of the insurance in the event of the 
ship being totally lost, but in the case of a 
partial loss the underwriters are usually 
liable only for two-thirds, the remaining 
one-third of the loss falling upon the owner 
of the ship. 

As from 1st February, 1938, what is known 
as the “Waterborne Agreement" came into 
force among London underwriters, whereby 
war risk is covered only whilst goods are 
actually on ship, except that fifteen days are 
allowed for loading and unloading, and 
fifteen days for transhipment where such 
is necessary as from an up-river vessel to an 
ocean-going boat. 

An insurance certificate is sometimes 
attached to a bill, and is a declaration by 
an insurance company that the goods are 
insured under a policy which also covers 
other goods. 

A document of insurance is not a good 
tender m England under an ordinary c.i.f. 
contract unless it be an actual policy. {Scott 
V. Barclays Bank, Ltd, (1923), 39 T.L.R. 
198.) (See Documentary Credit.) 

By the Stamp Act, 1891, as amended by 
the Finance Act, 1920, the stamp duties 
are — 

Policy of Sea Insurance £ s. d. 

(1) Where the premium or con- 
sideration does not exceed 
the rate of 2s. 6d. per centum 

of the sum insured . . 1 

(2) In any other case 

(а) For or upon any voyage — 

Where the sum insured does 

not exceed ;^250 . , 3 

Exceeds ;^250 but does not 

exceed ]^500 ... 6 

Exceeds ^500 but does not 
exceed ^50 ... 9 

Exceeds ^50 but does not 
exceed 2l»000 ... 1 0 

Exceeds ;^1,000, for every ;^500 
and any fractional part of 
;^500 .... 6 

(б) For time — 

Where the insurance is made 
for any time not exceeding 


six months, an amount 
equal to three times the 
amount which would be 
payable if the insurance 
were made upon a voyage. 

Where the insurance is made 
for any time exceeding six 
months and not exceeding 
twelve months, six times 
the amount which would 
be payable if the insurance 
were made upon a voyage. 

A policy of sea insurance is not valid unless 
it specifies the particular risk, the names of 
the subscribers or underwriters, and the sums 
insured, and is made for a period not ex- 
ceeding twelve months. (Section 93 (3).) 

An insurance policy for a voyage and also 
for time, or to cover any time beyond thirty 
days after the ship’s arrival, is to be charged 
with duty as a policy for a voyage and also 
for time. (Section 94.) 

When a banker receives from abroad a 
bill of exchange with a policy of insurance 
or an insurance certificate attached, he must 
see that the policy or the certificate is 
stamped within ten days of its arrival in 
this country. The certificate does not 
require stamping if there is a note upon 
it that the original policy is stamped. 

By the Finance Act, 1901 — 

“Section 11. (1) Notwithstanding any- 

thing contained in the Stamp Act, 
1891, a policy of sea insurance made 
for time may contain a continuation 
clause as defined in this Section, 
and such a policy shall not be 
invalid on the ground only that by 
reason of the continuation clause 
it may become available for a period 
exceeding twelve months. 

“ (2) There shall be charged on a policy of 
sea insurance containing such a 
continuation clause a stamp duty of 
sixpence in addition to the stamp 
duty which is otherwise chargeable 
on the policy. 

“ (3) If the risk covered by the continua- 
tion clause attaches and a new 
policy IS not issued covering the 
risk, the continuation clause shall 
be deemed to be a new and separate 
contract of sea insurance expressed 
in the policy in which it is contained, 
but not covered by the stamp there- 
on, and the policy shall be stamped 
in respect of that contract accord- 
ingly, but may be so stamped with- 
out penalty at any time not 
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exceeding thirty days after the 
risk has so attached. 

“ (4) For the purpose of this Section, the 
expression ‘ continuation clause ’ 
means an agreement to the following 
or the like effect, namely, that in 
the event of the ship being at sea 
or the voyage otherwise not com- 
pleted on the expiration of the 
policy, the subject-matter of the 
insurance shall be held covered until 
the arrival of the ship, or for a 
reasonable time thereafter not ex- 
ceeding thirty days.” 

By the Revenue Act, 1903 — 

“Section 8. A policy of insurance made 
or purporting to be made upon or to cover 
any ship or vessel, or the machinery or 
fittings belonging to the ship or vessel whilst 
under construction, or repair, or on trial, 
shall be sufficiently stamped for the purposes 
of the Stamp Act, 1891, and the Acts 
amending that Act, if stamped as a policy 
of sea insurance made for a voyage and 
though made for a time exceeding twelve 
months, shall not be deemed to be a policy of 
sea insurance made for time . ” (See Mutual In- 
surance, Ship, Waterborne Agreement.) 

MARITAL CONTROL. Where the 
property of a married woman is subject to 
the control of the husband it is said to be 
under marital control, but where the pro- 
perty is for her own separate use it is free 
from marital control. (See Married Woman.) 

MARITIME LIEN. A hen which attaches 
to a vessel and/or its cargo as a result of 
some liability incurred in respect of a voyage. 
It IS not necessarily a possessory hen and 
is enforced by legal process in the Admiralty 
Court. Examples are a hen of seamen for 
wages ; a hen of a master of a ship for wages 
and disbursement ; lien in respect of salvage. 

MARKED CHEQUE. Marking cheques 
takes one of two forms — marking for clearing 
purposes and marking at the request of the 
drawer. In connection with local exchanges 
in country branches, cheques are frequently 
presented by one banker to another in the 
same town to be “marked” as being good. 
If the cheque is all right, the banker on 
whom it is drawn initials it and hands it 
back to the banker who has presented it 
to be “marked.” The banker holding the 
cheque can then rest satisfied that it will 
be paid when presented through the clear- 
ing later on in the day, or, if too late for 
that day’s clearing, through the clearing 
on the following day. The arrangement 
is one between the two bankers and has 


nothing to do either with the drawer, payee, 
or holder. If further cheques should be pre- 
sented for pa 3 ncnent before the “marked” 
cheque arrives through the local clearing, and 
the balance of the customer’s account, taiking 
the amount of the “marked” cheque into 
consideration, will not permit of their pay- 
ment, the banker is justified in refusing pay- 
ment of those subsequent cheques When 
the banker “marked” the cheque he prac- 
tically paid it and is entitled to regard it as 
paid, although, for the personal convenience 
of the two bankers, the cheque itself is per- 
mitted to be passed through the clearing with 
the other cheques. The “marked” cheque 
will, of course, be debited to the drawer’s 
account when it comes in, even though the 
drawer in the interval has died or become 
bankrupt. The cheque being to all intents 
and purposes paid when “marked,” the 
drawer cannot stop payment of it after it is 
“marked.” 

Instead of “marking” a cheque some 
bankers pay it, if in order, and give in 
exchange a clearing voucher to be passed 
through the next local clearing. 

In the Town Clearing, cheques which 
are too late to catch the last clearing 
are presented to the drawee bank to be 
marked. The marking consists of a mere 
initial on the back of the cheque and amounts 
to a guarantee that the cheque will be paid 
if presented through the Town Clearing the 
next morning. Such marking is constructive 
payment and the drawer’s account can be 
debited in due course, notwithstanding his de- 
cease or countermand of pa 3 rment meanwhile. 

Bankers were occasionally requested by 
the drawer of a cheque to mark or certify 
it as good for the amount, as, for example, 
when the customer desired to settle for the 
purchase of property or to pay customs 
duties. In 1920, the Committee of London 
Clearing Bankers recommended that such 
marking should be discontinued in favour 
of the issue of a banker’s draft. Where very 
exceptionally a cheque is marked for a 
customer, it is the practice to take his 
authority to debit his account forthwith 
and to credit a suspense account to which 
the marked cheque is debited on presenta- 
tion. The drawer cannot stop pa 5 mient of 
a cheque marked at his request. 

Chalmers’s Bills of Exchange says: “At 
common law there is no objection to the 
acceptance of a cheque, if the holder likes 
to take it in lieu of pa 5 mient, but the Bank 
Charter Acts would in most cases render 
this illegal.” 
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In the Privy Council case of Bank of 
Baroda, Ltd. v. Punjab National Bank, 
Ltd,, [1944] 2 All E.R. 83, it was held that 
marking or certification is neither in form 
nor effect an acceptance of which the holder 
or payee can avail himself. It was said that 
"it would certainly require strong and un- 
mistakable words to amount to the accept- 
ance of a cheque." 

In the United States cheques are freely 
certified by bankers, and such certification 
is held by law to be equivalent to acceptance. 
(See Certification of Cheques, Cheque, 
Marking Names.) 

MARKET OVERT. An open or public 
market. All shops in the City of London 
are market overt for the purposes of their 
own trades, and outside the limits of the 
city the name is applied to particular 
places which are set apart for a market by 
grant or by prescription. When a person 
bU3rs, in market overt, goods which have 
been stolen he obtains a good title, unless 
the thief is afterwards prosecuted and con- 
victed, when the property in the goods 
revests in the original owner. Sale in 
market overt is the cUef exception to the rule 
that a purchaser obtains no property in 
goods of which his transferor was not the 
owner. 

MARKET PARTNERSHIP. A term used 
on the London Stock Exchange to describe 
a partnership where two members, who each 
deal and settle bargains in their own name, 
notify to the secretary that they hold them- 
selves jointly responsible to the Stock 
Exchange for all transactions entered into 
by either of them. 

MARKETABLE SECURITY. A market- 
able security, as, defined by Section 122 of 
the Stamp Act, 1891, is a "security of such 
a description as to be capable of being sold 
in any stock market in the United Kingdom." 

MARKING CHEQUES. (See Certifica- 
tion OF Cheques, Marked Cheques.) 

MARKING NAMES. Certain international 
securities — ^generally those of the "Ameri- 
can" type — may be registered in the names 
of nominees, such as a member of the Stock 
Exchange or a banker. The certificates are 
discharged in blank by the nominee on the 
reverse side and are then transferable by 
delivery as with a security payable to bearer. 
Accordingly the transfer need not be regis- 
tered with the company. 

The London Stock Exchange has com- 
piled a list of firms recognised by the Market 
as "good ma-rlring names" for this purpose 
of nominee holdhigs. Shares so registered 


usually command a slightly better price than 
those not in a good marking name. 

Dividends and other cash or stock dis- 
tributions and rights to new issues must be 
collected from the "marking name.” These 
duties are usually undertalin on behalf of 
the owner by his banker. 

The "marking name" makes a charge for 
its services generally by quoting a rate of 
exchange for cash distributions which is less 
favourable than that actually received. 

The collecting agent also makes a charge 
for his services in collecting dividends, etc. 
The relative certificates are marked on the 
back with a rubber stamp by the "marking 
name" to indicate that dividends, etc., have 
been claimed. 

As against the advantages accruing to the 
owner of having his certificate registered in 
a "marking name” must be set the receipt 
direct of dividends, notices as to rights, 
balance sheets, etc., if the certificate is in 
his own name ; likewise no charges are 
incurred and the best rates obtained for 
dividends, etc. 

(See American Share Certificates.) 

MARKSMAN. A person who is unable 
to write, from any reason, and who signs by 
a mark, thus x , in the presence of one or 
more witnesses. The usual form in such a 
case is — 


Witness, 

R. Jackson, 
King Street, 
Leeds, 
Grocer. 


his 

John x Brown. 

mark. 

Witness, 

T. Jones, 

British Bank, 
Leeds, 

Cashier. 


A banker generally requires a mark to be 
witnessed by two persons, particularly if it is 
in connection with either paying in or with- 
drawing money, and it is desirable that one 
of the witnesses should be an outside person 
who is well known to the batnk. If, how- 
ever, such a witness is not available it is usual 
for two members of the staff to sign as wit- 
nesses. In some banks the cashier who has 
the transaction in hand may act as one wit- 
ness, but in other banks both witnesses have to 
be independent altogether of the transaction. 

It is usual for a customer who cannot write, 
if he is going to draw many cheques upon his 
account, to give authority to someone to sign 
cheques per pro., and the matter is best 
arranged when the account is first opened. 

When, a deed is executed by "mark," a 
special form of attestation clause is necessary. 
(See Attestation.) 
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In Scotland the execution of a deed by a 
mark is not valid. It must be executed for 
the person by a Notary Public or a Justice 
of the Peace before two witnesses. 

MARRIAGE SETTLEMENT. A settle- 
ment of property, provided by either or 
both of the parties to the contract of mar- 
riage, and made either before or after the 
marriage. In the former case it is called an 
ante-nuptial settlement, and in the latter a 
post-nuptial. Except in the case of fraud, 
an ante-nuptial settlement is one made for 
valuable consideration, the marriage being 
the consideration. But in the case of a post- 
nuptial settlement, there is only what is 
known in law as "good consideration," and 
the settlement may be avoided in certain 
cases if the settlor becomes bankrupt within 
a certain period after the settlement is made. 
(See Settlements — Settlor Bankrupt.) 

(See the provisions of the Settled Land 
Act, 1925, under Settled Land.) 

For Stamp Duties see Settlement. 

MARRIED WOMAN. The Mamed 
Women’s Property Act, 1882, permitted a 
married woman to hold property as her 
separate estate and to dispose of such sepa- 
rate estate subject to any restraint on antici- 
pation. Restraint on anticipation occurred 
where a mamed woman was prohibited from 
anticipatmg the income of settled funds or 
from charging or alienating the capital. A 
creditor's remedy was thus confined to a 
married woman's separate property free from 
restraint on anticipation, except that by the 
Bankruptcy Act, 1914, Section 125, a married 
woman could be made bankrupt if she were 
in trade or business, whether separately from 
her husband or not. 

A husband was fully liable for his wife’s 
civil wrongs during marriage. 

But by the Law Reform (Married Women 
and Tortfeasors) Act, 1935, Section 1, a 
married woman shall — 

(a) be capable of acquiring, holding, and 
disposing of, any property; and 

{b) be capable of rendering herself, and 
being rendered, liable in respect of 
any tort, contract, debt, or obli- 
gation; and 

(c) be capable of suing and being sued, 

either in tort or in contract or 
otherwise; and 

(d) be subject to the law relating to bank- 

ruptcy and to the enforcement of 
judgments and orders, 
in all respects as if she were a feme-sole. 

Section 2 says that — 
all property which — 


(a) immediately before the passing of this 

Act was the separate property of a 
mamed woman or held for her 
separate use in equity; or 

(b) belongs at the time of her marriage to 

a woman married after the passing 
of this Act ; or 

(c) after the passing of this Act is acquired 

by or devolves upon a married 
woman, 

shall belong to her in all respects as if she were a 
feme-sole and may be disposed of accordingly. 

Existing restraints on anticipation or those 
imposed in any instrument executed before 
1st January, 1936, continued to be, or should 
in due course become effective. (Section 2.) 
By Section 3 it was provided that the will 
of a testator who died after 31st December, 
1945, should be deemed to have been exe- 
cuted after 1st January, 1936, notwith- 
standing its actual date of execution. Thus 
a statutory limit was put to a testator's 
imposition of a restraint on anticipation in 
an instrument executed before 1st January, 
1936. 

But the Married Women (Restramt on 
Anticipation) Act, 1949, has abolished all 
such restraints. 

Hence, a married woman can now hold 
property as if she were unmarried and re- 
straint on anticipation is abolished. She 
can enter into any contract and be sued 
for any debt or tort. A creditor can ob- 
tain judgment against her personally and 
has his rights against her property notwith- 
standing it was subject to a restraint on 
anticipation imposed before 1936. Section 
125 of the Bankruptcy Act, 1914, is repealed 
and a married woman is subject to bank- 
ruptcy law whether in trade or business or 
not. A husband is no longer liable for his 
wife’s civil wrongs. A husband’s liability 
for debts incurred by his wife for neces- 
saries for herself and his household is left 
untouched, however. 

Where a married woman is adjudged bank- 
rupt, her husband is postponed as to dividend 
as her creditor until the claims of the other 
creditors have been met. And where a 
husband is bankrupt, his wife cannot claim 
any dividend as a creditor until the claims 
of the other creditors have been satisfied 
(Bankruptcy Act, 1924, Section 36 (1) 
and (2)). 

A banker should take care to see that the 
account of a wife of an undischarged bank- 
rupt is not used for collecting her husband's 
cheques. 

Where a married woman has a joint 
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account with her husband, her right to any 
credit balance on his decease is a question 
of intention on the husband's part. Where 
the express intention of opening the account 
in joint names was to make provision for 
his wife, she can deal with the balance. 
{Foley V. Foley, [1911] 1 I.R. 281.) But 
where the account was opened by the hus- 
band for his convenience, the balance cannot 
be claimed by the wife. {Marshall v. Crutwell 
(1875), 20 L.R. Eq. 328.) In practice, a man- 
date IS taken on opemng the account wherein 
it IS acknowledged that the account is with 
benefit to survivor, thus avoiding any doubt 
as to intention. Where a married woman 
gives a guarantee for her husband’s account 
she should be separately advised by her 
solicitor and should acknowledge in writing 
that she understood the terms of the docu- 
ment and entered into the contract freely 
and voluntarily. (See Guarantee.) 

As to the Married Women’s Property Act 
and Life Policies, see under Life Policy. 

MARSHALLING SECURITIES. The equit- 
able doctrine which provides that a creditor 
who has recourse to more than one security 
of the debtor shall not in exercising his 
rights prejudice another creditor who is 
covered by one of the same securities. 

Thus where A mortgages two properties 
X and Y to B and later gives a second 
mortgage on Y to C, C may demand that 
the securities be marshalled, i.e. that B’s 
claim shall be satisfied as far as possible 
from property X, that property Y or as 
much as is not required to satisfy B’s claim 
be left to satisfy C's mortgage. 

The doctrine of marshalling will not be 
allowed to prejudice a third mortgagee, 
however. 

MATERIAL ALTERATION. Section 64 
of the Bills of Exchange Act, 1882, provides 
that where a bill or acceptance is materially 
altered without the assent of all parties 
liable on the bill, the bill is avoided except 
as against a party who has himself made, 
authorised, or assented to the alteration, 
and subsequent indorsers. 

Where the alteration is not apparent, how- 
ever, a holder in due course may enforce 
pa 5 nnent of the bill according to its original 
tenor, e.g. a cheque raised from eight pounds 
to eighty pounds, so that the alteration 
cannot be detected with reasonable care, 
would give a holder in due course the 
right to enforce pa 3 rment against the drawer 
for the onginal sum of eight pounds. Section 
64 says that, in particular, iteration of the 
date, the sum payable, the time of payment. 


the place of payment and the addition of 
a place of payment without the acceptor’s 
consent where the bill has been accepted 
generally, are material alterations. Where 
a bill was accepted bearing neither date nor 
drawer’s name, and bearing on the top the 
word “London,” the substitution by the 
drawer when he signed it of “Lausanne” 
was held not to be an alteration of an 
existing instrument. {Foster v. Driscoll, 
[1929] 1 K.B 470 ) But where, subsequent 
to completion and execution of a bill, an 
alteration was made of the place where the 
bill purported to be drawn so as to make it 
a foreign bill, it was held to be a material 
alteration as it altered the rights and liabili- 
ties of parties. {Koch v Dicks, [1933] 
1 K.B. 307.) 

Where a solicitor prepared a cheque for 
signature by executors as drawers, payable 
to John Prust & Co , and after the cheque 
was returned to him duly signed by the 
drawers, added to the payee’s name the 
words “per Cumberbirch & Potts,” the name 
of his firm, it was held to be a material 
alteration. The drawee banker, notwith- 
standing that the alteration was not appar- 
ent, was liable for having paid the cheque. 
{Shngsby v. District Bank, [1932] 1 K.B. 
544.) 

The trial judge, whilst holding, in this 
case, that the leaving of space after the 
payee’s name was not contributory negli- 
gence on the part of the drawer, hinted, 
however, that if such cases of loss thereby 
became common, the drawer might be held 
to be liable. (See also Alterations ) 

MATE’S RECEIPT. A document acknow- 
ledging receipt of goods on board ship, and 
signed by the mate. It states that the 
goods are received in good order and con- 
dition and gives their description and dis- 
tinguishing marks, and the name of the 
shipper, but not usually the name of the 
consignee. 

The mate’s receipt is exchanged later for 
the bill of lading. It is not a document of 
title and it is not necessary for a shipping 
company to demand the mate’s receipt before 
issuing the bill of lading, but it is the invari- 
able practice of English companies to issue 
bills of lading only against production of the 
relative mate’s receipt. 

Lord Wright in the Privy Council case of 
Nippon Yusen Kaisha v. Ramjibon Serowjee 
(1938) said: “The mate’s receipt is not a 
document of title to the goods shipped. Its 
transfer does not pass property in the goods, 
nor is its possession equivalent to possession 
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of the goods. It is not conclusive and its As to the standard weight of these coins, 
statements do not bind the shipowner as do see under Coinage. 

the statements in a bill of lading signed MEETING OF CREDITORS. After a 
within the Master's authority. It is, however, receiving order has been made against a 
prima facie evidence of the quantity and debtor he is not immediately adjudged a 
condition of the goods received and pfima bankrupt, but a meeting of creditors is held 
facie it is the recipient or possessor who is shortly afterwards to consider whether a 
entitled to have the bill of lading issued to proposal for a composition or a scheme of 
him. But if the mate’s receipt acknowledges arrangement shall be entertained or whether 
receipt from a shipper other than the person he shall be adjudged bankrupt, 
who actually receives the mate’s receipt and, The following are some of the rules in the 
in particular, if the property is in that first schedule of the Bankruptcy Act, 1914, 
shipper and the shipper has contracted for with respect to meetings of creditors — 
the freight, the shipowner will prima facie “1. The first meeting of creditors shall be 
be entitled and indeed bound to deliver the summoned for a day not later than fourteen 
bill of lading to that person.” days after the date of the receiving order, 

MATURITY. The maturity of a bill of unless the Court for any special reason deem 
exchange or promissory note is the date upon it expedient that the meeting be summoned 
which it matures or falls due to be paid, for a later day. 

(See Presentment for Payment.) ‘‘2. The official receiver shall summon 

MAUNDY MONEY. The money which the meeting by giving not less than six 
the King causes to be distributed on Maundy clear days' notice of the time and place 
Thursday — ^that is, the Thursday in Holy thereof in the London Gazette and in a local 
Week — ^to as many poor men and women as paper. 

he is years old. The money, which is of ‘‘3. The official receiver shall also, as soon 
the same number of pence as the King’s as practicable, send to each creditor men- 
age, consists of four silver coins, a four- tioned in the debtor’s statement of affairs, 
penny piece, a threepenny piece, a twopenny a notice of the time and place of the first 
piece, and a penny piece. The coins are not meeting of creditors, accompanied by a 
of much use to the recipients, except to sell summzuy of the debtor’s statement of affairs, 
to anyone who IS interested in coins. Bankers including the cause of his failure, and any 
were sometimes requested by customers to observations thereon which the officii 
obtain a set of Maundy money to add to receiver may think fit to make; but the 
a collection of coins, but the Mint has now proceedings at the first meeting shall not be 
discontinued issuing any sets of Maundy invalidated by reason of any such notice or 
money to banks. Originally the bestowal summary not having been sent or received 
of the Royal Maundy gifts was preceded before the meeting. 

by a service during which the King in person *' 8. A person shall not be entitled to vote 
washed the feet of poor persons in token of as a creditor at the first or any other meeting 
humility, but since the reign of James II of creditors unless he has duly proved a debt 
this part of the ceremony has not been provable in bankruptcy to be due to him 
observed. On the occasion of the first dis- from the debtor, and the proof has been duly 
tribution of Maundy gifts from the almonry lodged before the time appointed for the 
of King George VI, the number of recipients meeting. 

was forty-one of each sex, that being the ”9. A creditor shall not vote at any such 
Sovereign’s age, and accordingly forty- one meeting in respect of any unliquidated or 

old men and forty-one old women each contingent debt, or any debt the value of 
received forty-one pence of these specially which is not ascertained, 
minted coins. The origin of the word Maundy ” 10. For the purpose of voting, a secured 
is, by some persons, said to be derived from creditor shall, unless he surrenders his se- 
the Latin words mandatum novum (a new curity, state in his proof the particulars of his 
commandment) as those were the first words security, the date when it was given, and the 
of the anthem which used to be sung in value at which he assesses it, and shall be 

olden times when the King performed the entitled to vote only in respect of the balance 

ceremony of washing the feet of the poor (if any) due to him, after deducting the value 
people. Another explanation of the origin of his security. If he votes in respect of his 
of the word is that it is derived from the whole debt he shall be deemed to have 

“maunds,” or baskets, which contained the surrendered his security unless the Court 

bread for distribution to the poor. on application is satisfi^ that the omission 
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to value the security has arisen from in- 
advertence. 

"11. A creditor shall not vote in respect of 
any debt on or secured by a current bill of 
exchange or promissory note held by him, 
unless he is willing to treat the liability to 
him thereon of every person who is liable 
thereon antecedently to the debtor, and 
against whom a receiving order has not been 
made, as a security in his hands, and to 
estimate the value thereof, and for the pur- 
poses of voting, but not for the purposes of 
dividend, to deduct it from his proof. 

"12 It shall be competent to the trustee 
or to the of&cial receiver, within twenty-eight 
days after a proof estimating the value of a 
security as aforesaid has been made use of in 
voting at any meeting, to require the creditor 
to give up the security for the benefit of the 
creditors generally on payment of the value 
so estimated, with an addition thereto of 
twenty per centum. Provided, that where 
a creditor has put a value on such security, 
he may, at any time before he has been 
required to give up such security as afore- 
S2iid, correct such valuation by a new proof, 
and deduct such new value from his debt, 
but in that case such addition of twenty per 
centum shall not be made if the trustee 
requires the security to be given up. 

" 13. If a receiving order is made against 
one partner of a firm, any creditor to whom 
that partner is indebted jointly with the 
other partners of the firm, or any of them, 
may prove his debt for the purpose of voting 
at any meeting of creditors, and shall be 
entitled to vote thereat. 

" 14. The chairman of a meeting shall have 
power to admit or reject a proof for the 
purpose of voting, but bis decision shall be 
subject to appeal to the Court. If he is in 
doubt whether the proof of a creditor should 
be admitted or rejected he shall mark the 
proof as objected to and shall allow the 
creditor to vote, subject to the vote being 
declared invalid in the event of the objection 
being sustained. 

" 15. A creditor may vote either in person 
or by proxy. 

"18. A creditor may give a general proxy 
to his manager or clerk, or any other person 
in his regular emplojmient. In such case 
the instrument of proxy shall state the 
relation in which the person to act there- 
under stands to the creditor. 

"20. A proxy shall not be used unless 
it is deposited with the official receiver or 
trustee before the meeting at which it is to 
be used. 


"27. No person acting either under a 
general or special proxy shall vote in favour 
of any resolution which would directly or 
indirectly place himself, his partner or 
employer, in a position to receive any 
remuneration out of the estate of the debtor 
otherwise than as a creditor rateably with 
the other creditors of the debtor. Provided 
that where any person holds special proxies 
to vote for the appointment of himself as 
trustee he may use the said proxies and vote 
accordingly." 

The official receiver, or some person 
nominated by him, shall be the chairman at 
the first meeting. (Rule 7.) (See Act 
OF Bankruptcy, Bankruptcy, Public 
Examination of Debtor, Receiving 
Order.) 

The term "meeting of creditors" also 
refers to the meeting called by a debtor 
who is in financial straits, sometimes with a 
view to getting such creditors to accept a 
composition. If the debtor at the meeting 
gives notice of suspension of payment of his 
debts, he commits an act of bankruptcy. 
As to what constitutes such a notice, see the 
case of the Anglo- South American Bank, 
Ltd. V. Urban District Council of Withernsea 
under Act of Bankruptcy. 

MEETINGS, COMPANIES. The Com- 
panies Act, 1948, provides as follows — 

Statutory Meeting and Statutory Report. 

" 130. — (1) Every company limited by 
shares and every company limited 
by guarantee and having a share 
capital shall, within a period of not 
less than one month nor more than 
three months from the date at 
which the company is entitled to 
commence business, hold a general 
meeting of the members of the 
company, which shall be called ‘ the 
statutory meeting.' 

" (2) The directors shall, at least fourteen 
days before the day on which the 
meeting is held, forward a report 
(in this Act referred to as ‘the 
statutory report') to every member 
of the company : 

"Provided that if the statutory report is 
forwarded later than is required by 
this subsection, it shall, notwith- 
standing that fact, be deemed to 
have been duly forwarded if it is 
so agreed by ^ the members en- 
titled to attend and vote at the 
meeting. 

" (3) The statutory report shall be certified 
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by not less than two directors of 
the company and shall state — 

" (a) the total number of shares 
allotted, distinguishing shares 
allotted as fully or partly 
paid up otherwise than in 
cash, and stating in the case 
of shares partly paid up the 
extent to which they are so 
paid up, and in either case 
the consideration for which 
they have been allotted ; 

“ (b) the total amount of cash 
received by the company in re- 
spect of all the shares allotted, 
distinguished as aforesaid ; 

" (c) an abstract of the receipts 
of the company and of the 
payments made thereout, 
up to a date within seven 
days of the date of the re- 
port, exhibiting under dis- 
tinctive headings the re- 
ceipts of the company from 
shares and debentures and 
other sources, the payments 
made thereout, and particu- 
lars concerning the balance 
remaining in hand, and an 
account or estimate of the 
preliminary expenses of the 
company ; 

‘'(d) the names, addresses and 
descriptions of the directors, 
auditors, if any, managers, 
if any, and secretary of the 
company; and 

“(e) the particulars of any con- 
tract the modification of 
which is to be submitted to 
the meeting for its approval, 
together with the particulars 
of the modification or pro- 
posed modification. 

“ (4) The statutory report shall, so far as 
it relates to the shares allotted by 
the company, and to the cash re- 
ceived in respect of such shares, 
and to the receipts and payments 
of the company on capital account, 
be certified as correct by the 
auditors, if any, of the company, 

‘ ' (5) The directors shall cause a copy of 
the statutory report, certified as 
required by this section, to be 
delivered to the registrar of com- 
panies for registration forthwith 
after the sending thereof to the 
members of the company. 
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"(6) The directors shall cause a list 
showing the names, descriptions 
and addresses of the members of 
the company, and the number of 
shares held by them respectively, 
to be produced at the commence- 
ment of the meeting and to remain 
open and accessible to any member 
of the company during the con- 
tinuance of the meeting. 

“(7) The members of the company pre- 
sent at the meeting shall be at 
liberty to discuss any matter re- 
lating to the formation of the com- 
pany, or arising out of the statu- 
tory report, whether previous notice 
has been given or not, but no 
resolution of which notice has not 
been given in accordance with the 
articles may be passed. 

“ (8) The meeting may adjourn from time 
to time, and at any adjourned 
meeting any resolution of which 
notice has been given in accord- 
ance with the articles, either before 
or subsequently to the former 
meeting, may ^ passed, and the 
adjourned meeting shall have the 
same powers as an original 
meeting. 

“ (9) In the event of any default in com- 
plying with the provisions of this 
section, every director of the com- 
pany who is knowingly and wilfully 
guilty of the default or, in the case 
of default by the company, every 
officer of the company who is in 
default shall be liable to a fine not 
exceeding fifty pounds. 

“(10) This section shall not apply to a 
private company.” 

Annual General Meeting. 

“ 131. — (1) Every company shall in each 
year hold a general meeting as its 
annual gener^ meeting in addition 
to any other meetings in that year, 
and shall specify the meeting as 
such in the notice calling it; and 
not more than fifteen months shall 
elapse between the date of one 
annual general meeting of a com- 
pany and that of the next : 

“Provided that, so long as a company 
holds its first annual general meet- 
ing within eighteen months of its 
incorporation, it need not hold it 
in the year of its incorporatioji or 
in the following year. 
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(2) If default is made in holding a meet- 

ing of the company in accordance 
with the foregoing subsection, the 
Board of Trade may, on the ap- 
plication of any member of the 
company, call, or direct the calling 
of, a general meeting of the com- 
pany and give such ancillary or 
consequential directions as the 
Board think expedient, including 
directions modif)dng or supple- 
menting, in relation to the calling, 
holding and conducting of the 
meeting, the operation of the 
company's articles ; and it is 
hereby declared that the direc- 
tions that may be given under 
this subsection include a direction 
that one member of the company 
present in person or by proxy 
shall be deemed to constitute a 
meeting. 

(3) A general meeting held in pursuance 

of the last foregoing subsection 
shall, subject to any directions of 
the Board of Trade, be deemed to 
be an annual general meeting of 
the company; but, where a meet- 
ing so held is not held in the year 
m which the default in holding the 
company’s annual general meeting 
occurred, the meeting so held shall 
not be treated as the annual general 
meeting for the year in which it is 
held unless at that meeting the 
company resolves that it shall be 
so treated. 

(4) Where a company resolves that a 

meetmg shall be so treated, a copy 
of the resolution shall, within 
fifteen days after the passing 
thereof, be forwarded to the regis- 
trar of companies and recorded 
by him. 

(5) If default is made in holding a meet- 

ing of the company in accordance 
with subsection (1) of this section, 
or in complying with any directions 
of the Board of Trade under sub- 
section (2) thereof, the company 
and every ofiScer of the company 
who is m default shall be liable to 
a fine not exceeding fifty pounds, 
and if default is made in comply- 
ing with subsection (4) of this sec- 
tion, the company and every officer 
of the company who is in default 
shall be liable to a default fine of 
two pounds." 


Convening of Extraordinary General 
Meeting on Requisition. 

"132. — (1) The directors of a company, 
notwithstanding an5d:hing in its 
articles, shall, on the requisition of 
members of the company holding 
at the date of the deposit of the 
requisition not less than one-tenth 
of such of the paid-up capital of 
the company as at the date of the 
deposit carries the nght of voting 
at general meetings of the com- 
pany, or, in the case of a company 
not having a share capital, mem- 
bers of the company representing 
not less than one-tenth of the total 
voting rights of all the members 
having at the said date a right to 
vote at general meetings of the 
company, forthwith proceed duly 
to convene an extraordinary gen- 
eral meeting of the company. 

" (2) The requisition must state the 
objects of the meeting, and must 
be signed by the requisitiomsts 
and deposited at the registered 
office of the company, and may 
consist of several documents in like 
form each signed by one or more 
requisitiomsts. 

" (3) If the directors do not within twenty- 
one days from the date of the de- 
posit of the requisition proceed 
duly to convene a meetmg, the 
requisitionists, or any of them re- 
presenting more than one half of 
the total voting rights of all of 
them, may themselves convene a 
meetmg, but any meeting so con- 
vened shall not be held after the 
expiration of three months from 
the said date. 

" (4) A meeting convened under this sec- 
tion by the requisitionists shall be 
convened in the same manner, as 
nearly as possible, as that in which 
meetings are to be convened by 
directors. 

" (5) Any reasonable expenses incurred by 
the requisitionists by reason of the 
failure of the directors duly to con- 
vene a meeting shall be repaid to 
the requisitionists by the company, 
and any sums so repaid shall be 
retained by the company out of 
any sums due or to become due 
from the company by way of fees 
or other remuneration in respect of 
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their services to such of the 
directors as were in default. 

(6) For the purposes of this section the 
directors shall, in the case of a 
meeting at which a resolution is to 
be proposed as a special resolution, 
be deemed not to have duly con- 
vened the meeting if they do not 
give such notice thereof as is re- 
quired by section one hundred and 
forty-one of this Act." 

Length of Notice for Calling Meetings. 

133. — (1) Any provision of a company's 
articles shall be void in so far as it 
provides for the calling of a meet- 
ing of the company (other than an 
adjourned meeting) by a shorter 
notice than — 

” {a) in the case of the annual 
general meeting, twenty-one 
days’ notice in writing, and 

" (6) in the case of a meeting 
other than an annual meet- 
ing or a meeting for the 
passing of a special resolu- 
tion, fourteen days’ notice 
in writing in the case of a 
company other than an un- 
hmited company and seven 
days’ notice in writing in 
the case of an unlimited 
company. 

(2) Save in so far as the article of a com- 

pany make other provision in that 
behalf (not being a provision 
avoided by the foregoing subsec- 
tion) a meeting of the company 
(other than an adjourned meeting) 
may be called — 

" (a) in the case of the annual 
general meeting, by twenty- 
one days’ notice in writing; 
and 

" (6) in the case of a meeting 
other than an annual gen- 
eral meeting or a meeting 
for the passing of a special 
resolution, by fourteen days' 
notice m wnting in the case 
of a company other than an 
unhmited company and by 
seven days’ notice in writing 
in the case of an unlimited 
company. 

(3) A meeting of a company shall, not- 

withstanding that it is called by 
shorter notice than that specified 
in the last foregoing subsection or 


in the company’s articles, as the 
case may be, be deemed to have 
been duly called if it is so agreed — 
" (a) in the case of a meeting 
called as the annual general 
meeting, by all the members 
entitled to attend and vote 
thereat; and 

"(&) in the case of any other 
meeting, by a majority in 
number of the members 
having a right to attend and 
vote at the meeting, being 
a majority together holding 
not less than ninety-five per 
cent in nominal value of the 
shares giving a right to 
attend and vote at the 
meeting, or, in the case of a 
company not having a share 
capital, together represent- 
ing not less than ninety-five 
per cent of the total voting 
rights at that meeting of all 
the members.” 

General Provisions as to Meetings and Votes. 

"134. The following provisions shall have 
effect in so far as the articles of the 
company do not make other pro- 
vision m that behalf — 

" (a) notice of the meeting of a 
company shall be served on 
every member of the com- 
pany in the manner in which 
notices are required to be 
served by Table A, and for 
the purpose of this para- 
graph the expression ‘Table 
A’ means that Table as for 
the time being in force ; 

" (&) two or more members hold- 
ing not less than one-tenth 
of the issued share capital 
or, if the company has not 
a share capital, not less than 
five per cent in number of 
the members of the com- 
pany may call a meeting ; 
"(c) in the case of a private 
company two members, and 
in the case of any other 
company three members, 
personaUy present shall be 
a quorum ; 

" (d) any member elected by the 
members present at a meet- 
ingmay be chairman thereof ; 
"(c) in the case of a company 
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originally having a share 
capital, every member shall 
have one vote in respect of 
each share or each ten 
pounds of stock held by 
him, and in any other case 
every member shall have 
one vote." 

Power of Court to Order Meeting. 

' 135. — (1) If for any reason it is im- 
practicable to call a meeting of a 
company in any manner in which 
meetings of that company may be 
called, or to conduct the meeting 
of the company in manner pre- 
scribed by the articles or this Act, 
the Court may, either of its own 
motion or on the application of 
any director of the company or of 
any member of the company who 
would be entitled to vote at the 
meeting, order a meeting of the 
company to be called, held and 
conducted in such manner as the 
Court thinks fit, and where any 
such order is made may give such 
ancillary or consequential direc- 
tions as it thinks expedient; and 
it is hereby declared that the direc- 
tions that may be given under this 
subsection include a direction that 
one member of the company pre- 
sent m person or by proxy shall be 
deemed to constitute a meeting. 

(2) Any meeting called, held and con- 
ducted in accordance with an order 
under the foregoing subsection 
shall for all purposes be deemed 
to be a meeting of the company 
duly called, held and conducted." 

Proxies. 

136. — (1) Any member of a company 
entitled to attend and vote at a 
meeting of the company shall be 
entitled to appoint another person 
(whether a member or not) as his 
proxy to attend and vote instead 
of him, and a proxy appointed to 
attend and vote instead of a member 
of a private company shall also have 
the same right as the member to 
speak at the meeting : 

Provided that, unless the articles other- 
wise provide — 

"(a) this subsection shall not 
apply in ^e case of a com- 
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pany not having a share 
capital; and 
" (6) a member of a private com- 
pany shall not be entitled to 
appoint more than one proxy 
to attend on the same occa- 
sion; and 

"(c) a proxy shall not be en- 
titled to vote except on a 
poll. 

" (2) In every notice calling a meeting of 
a company having a share capital 
there shall appear with reasonable 
prominence a statement that a 
member entitled to attend and 
vote is entitled to appoint a proxy 
or, where that is allowed, one or 
more proxies to attend and vote 
instead of him, and that a proxy 
need not also be a member; and 
if default is made in compl3ang 
with this subsection as respects 
any meeting, every officer of the 
company who is in default shall be 
liable to a fine not exceeding fifty 
pounds. 

" (3) Any provision contained in a com- 
pany’s articles shall be void in so 
far as it would have the effect of 
requiring the instrument appoint- 
ing a proxy, or any other document 
necessary to show the validity of 
or otherwise relating to the ap- 
pointment of a proxy, to be re- 
ceived by the company or any 
other person more than forty-eight 
hours before a meeting or adjourned 
meeting in order that the appoint- 
ment may be effective thereat." 

Representation of Corporations at 

Meetings of Companies and of Creditors. 

" 139. — (1) A corporation, whether a com- 
pany within the meaning of this 
Act or not, may — 

" (a) if it is a member of another 
corporation, being a com- 
pany within the meaning of 
this Act, by resolution of its 
directors or other governing 
body authorise such person 
as it thinks fit to act as its 
representative at any meet- 
ing of the company or at 
any meeting of any class of 
members of the company ; 

" ip) if it is a creditor (including 
a holder of debentures) of 



MEM] 


DICTIONARY OF BANKING 


[MEM 


another corporation, being 
a company within the mean- 
ing of this Act, by resolution 
of its directors or other 
governing body authorise 
such person as it thinks fit 
to act as its representative 
at any meeting of any 
creditors of the company 
held in pursuance of this 
Act or of any rules made 
thereunder, or in pursuance 
of the provisions contained 
in any debenture or trust 
deed, as the case may be. . 

“(2) A person authorised as aforesaid 
shall be entitled to exercise the 
same powers on behalf of the cor- 
poration which he represents as 
that corporation could exercise if 
it were an individual shareholder, 
creditor, or holder of debentures of 
that other company.” 

MEMORANDUM OF ASSOCIATION. The 
Memorandum of Association is the charter of 
a company, and is, except in certain specific 
cases, the company’s unalterable law. A 
company’s Articles of Association are sub- 
sidiary to the Memorandum of Association. 
(See Articles of Association.) 

The following are the provisions contained 
in the Companies Act, 1948 — 

Mode of Forming Incorporated Company. 

”1. (1) Any seven or more persons or, 
where the company to be formed 
will be a private company any twe 
or more persons, associated for any 
lawful purpose may, by subscribing 
their names to a memorandum of 
association and otherwise comply- 
ing with the requirements of this 
Act in respect of registration, form 
an incorporated company, with or 
without limited liability. 

'* (2) Such a company may be either — 

“(a) A company having the lia- 
bility of its members limited 
by tile memorandum to the 
amount, if any, unpaid on 
the shares respectively held 
by them (in this Act termed 
a company limited by 
shares); or 

” (&) A company having the lia- 
bility of its members limited 
by the memorandum to such 
amount as the members may 
respectively thereby under- 
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take to contribute to the 
assets of the company in the 
event of its being wound up 
(in this Act termed a com- 
pany limited by guarantee) ; 
or 

“ (c) A company not having any 
limit on the liability of its 
members (in this Act termed 
an unlimited company).” 

Requirements with Respect to Memorandum. 

”2. (1) The memorandum of every com- 

pany must state — 

" (a) The name of the company, 
with ‘limited’ as the last 
word of the name in the case 
of a company limited by 
shares or by guarantee ; 

” (6) Whether the registered office 
of the company IS to be situate 
in England or in Scotland ; 

*' (c) The objects of the company. 

“(2) The memorandum of a company 
limited by shares or by guarantee 
must also state that the liability of 
its members is limited. 

" (3) The memorandum of a company 
limited by guarantee must also state 
that each member undertakes to 
contribute to the assets of the com- 
pany in the event of its bemg wound 
up while he is a member, or within 
one year after he ceases to be a 
member, for payments of the debts 
and liabilities of the company con- 
tracted before he ceases to be a 
member, and of the costs, charges, 
and expenses of winding up, and for 
adjustment of the rights of the con- 
tributories among themselves, such 
amount as may be required, not 
exceeding a specified amount. 

‘‘(4) In the case of a company having a 
share capital — 

” (a) The memorandum must also, 
unless the company is an un- 
limited company, state the 
amount of share capital with 
which the company proposes 
to be registered and the divi- 
sion thereof into shares of a 
fixed amount; 

‘‘(6) No subscriber of the memo- 
randum may take less than 
one share ; 

” (c) Each subscriber must write 
opposite to his name the 
number of shares he takes.” 
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Stamp and Signature of Memorandum. 

‘ ‘ 3. The memorandum must bear the same 
stamp as if it were a deed, and must be 
signed by each subscriber in the presence of 
at least one witness who must attest the 
signature, and that attestation shall be 
sufficient in Scotland as well as in England " 

Restriction on Alteration of Memorandum. 

“4. A company may not alter the con- 
ditions contained in its memorandum except 
in the cases, in the mode and to the extent 
for which express provision is made in this 
Act." 

Mode in which and Extent to which 
Objects of Company may be Altered. 

"5. (1) A company may, by special 
resolution, alter the provisions of 
its memorandum with respect to 
the objects of the company, so far 
as may be required to enable it — 

“(a) to carry on its business 
more economically or more 
efficiently; or 

"(6) to attain its main purpose 
by new or improved means ; 
or 

"(c) to enlarge or change the 
local area of its operations; 
or 

” {d) to carry on some business 
which under existing cir- 
cumstances may conveni- 
ently or advantageously be 
combined with the business 
of the company ; or 
"(«) to restrict or abandon any 
of the objects specified in 
the memorandum ; or 
"(/)to sell or dispose of the 
whole or any part of the 
undertaking of the com- 
pany; or 

"(g) to amalgamate with any 
other company or body of 
persons: 

"Provided that if an application is made 
to the Court in accordance with 
this section for the alteration to be 
cancelled, it shall not have effect 
except in so far as it is confirmed 
by the Court. 

" (2) An application under this section 
may be made — 

"(a) by the holders of not less 
in the aggregate than fifteen 
per cent, in nominal value of 
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the company's issued share 
capital or any class thereof 
or, if the company is not 
limited by shares, not less 
than fifteen per cent, of the 
company’s members , or 
" ip) by the holders of not less 
than fifteen per cent, of the 
company’s debentures en- 
titling the holders to object 
to alterations of its objects: 

"Provided that an application shall not 
be made by any person who has 
consented to or voted in favour of 
the alteration. 

" (3) An apphcation under this section 
must be made within twenty-one 
days after the date on which the 
resolution altermg the company’s 
objects was passed, and may be 
made on behalf of the persons en- 
titled to make the application by 
such one or more of their number 
as they may appoint in writing for 
the purpose. 

" (4) On an application under this section 
the Court may make an order con- 
firming the alteration either wholly 
or in part and on such terms and 
conditions as it thinks fit, and may, 
if it thinks fit, adjourn the pro- 
ceedings m order that an arrange- 
ment may be made to the satis- 
faction of the Court for the pur- 
chase of the interests of dissentient 
members, and may give such direc- 
tions and make such orders as it 
may think expedient for facilitat- 
ing or canymg mto effect any such 
arrangement : 

"Provided that no part of the capital of 
the company shall be expended in 
any such purchase. 

" (5) The debentures entitling the holders 
to object to alterations of a com- 
pany’s objects shall be any deben- 
tures secured by a fioating charge 
which were issued or first issued 
before the first day of December, 
nineteen hundred and forty-seven, 
or form part of the same series as 
any debentures so issued, and a 
special resolution altering a com- 
pany’s objects shall require the 
same notice to the holders of any 
such debentures as to members of 
the company. 

"In default of any provisions regulating 
the giving of notice to any such 
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debenture holders, the provisions 
of the company’s articles regulating 
the giving of notice to members 
shall apply. 

“ (6) In the case of a company which is, 
by virtue of a licence from the 
Board of Trade, exempt from the 
obligation to use the word ‘ limited ' 
as part of its name, a resolution 
altermg the company’s objects 
shall also require the same notice 
to the Board of Trade as to mem- 
bers of the company. 

" (7) Where a company passes a resolution 
altenng its objects — 

“(a) if no apphcation is made 
with respect thereto under 
this section, it shall within 
fifteen days from the end of 
the period for making such 
an apphcation deliver to the 
registrar of companies a 
printed copy of its memo- 
randum as altered ; and 
“(b) if such an application is 
made it shall — 

" (i) forthwith give notice of 
that fact to the registrar ; 
and 

"(li) within fifteen days from 
the date of any order 
cancelling or confirming 
the alteration, deliver to 
the registrar an office 
copy of the order and, m 
the case of an order con- 
firming the alteration, a 


printed copy of the 
memorandum as altered. 

"The Court may by order at any time 
extend the time for the delivery of 
documents to the registrar under 
paragraph (b) of this subsection for 
such period as the Court may think 
proper. 

" (8) If a company make default in giving 
notice or delivering any document 
to the registrar of companies as 
required by the last foregoing sub- 
section, the company and every 
ofi&cer of the company who is in 
default shall be liable to a default 
fine of ten pounds.’’ 

Sanction is given by the Act to alter the 
memorandum of association in certain 
ways — 

With respect to the objects of the company 
see Section 5 on page 406. 

A company limited by shares, if authorised 
by its articles, may alter its memoran- 
dum to increase its share capital, con- 
solidate its share capital into shares of 
larger amount, convert paid-up shares 
into stock and re-convert stock into 
shares, sub-divide its shares, and cancel 
certain shares. (For particulars see Sec- 
tion 61 under heading Share Capital.) 
The conditions in the memorandum 
may, under certain circumstances, be 
modified so as to reorganise the share 
capital. (See the provisions of the Com- 
panies Act, 1948, under Arrangement 
WITH Members.) 

The amount of the share capital and of the 


We, the several persons whose names and addresses are subscribed, are desirous of being 
formed into a company, in pursuance of this memorandum of association, and 
we respectively agree to take the number of shares in the capital of the company 
set opposite our respective names. 


Names, Addresses, and Description of Subscribers. 

Number of Shares taken 
by each Subscriber. 

“1. John Jones of 

in the county of 

merchant 

200 

“2. John Smith of 

in the county of 


25 

“3. Thomas Green of 

in the county of 

>> * 

30 

“4. John Thompson of 

m the county of 

i> • 

40 

“5. Caleb White of 

m the coimty of 

99 • 

15 

“6. Andrew Brown of 

in the county of 

99 • 

5 

“7. Caesar White of 

in the county of 

99 

10 


Total shares taken 

. 

325 


Dated the day of 19 

Witness to the above signatures. 

A B, No. 13 Hute Street, Clerkenwell, London. 
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shares may be reduced. (See the pro- 
visions in Section 66, under Reduction 
OF Share Capital.) 

Any company may, by special resolution, 
and with the approval of the Board of 
Trade, change its name. (See Section 18 
under Name of Company.) 

A company may provide that a specified 
portion of the uncalled capital shall not 
be capable of being called up except 
in the event and for the purposes of the 
company being wound up. (See Section 
64 under Company, Unlimited, and 60 
under Reserved Liability.) 

A limited company, if so authorised by its 
articles, may, by special resolution, 
alter its memorandum so as to render 
unlimited the liability of its directors, 
or managers. (Section 203.) 

By the Companies Act, 1948, alterations 
in the memorandum or articles of a company 
increasing liability to contribute to share 
capital shall not bind existing members with- 
out their consent. (Section 22.) 

The specimen memorandum of association 
given in the First Schedule of the Companies 
Act, 1948, IS — 

Table B 

Memorandum of Association of a com- 
pany limited by shares. 

1st. The name of the company is “The 
Eastern Steam Packet Company Limited.” 

2nd. The registered ofiice of the company 
will be situate in England. 

3rd. The objects for which the company 
is estabhshed are, “the conveyance of pas- 
sengers and goods in ships or boats between 
such places as the company may from time 
to time determine, and the doing all such 
other things as are incidental or conducive 
to the attainment of the above object.” 

4th. The liability of the members is 
limited. 

5th. The share capital of the company is 
two hundred thousand pounds divided into 
one thousand shares of two hundred pounds 
each. (For the subscription, see bottom of 
page 407.) 

MEMORANDUM OF DEPOSIT {or LET- 
TER OF DEPOSIT). A document setting 
forth the terms under which a deposit of 
security is made. It may be the written 
evidence of a pledge (as where bearer bonds 
are deposited as security) ; it may accom- 
pany a deposit of share certificates, con- 
stituting an equitable mortgage as where the 
shares are left in the depositor’s name, or a 
legal mortgage as where the shares are put 
into the name of the bank's nominee; it 


may be given where title deeds are deposited 
with intent to give a charge over them, as 
evidence of the equitable mortgage. 

The memorandum of deposit taken in 
respect of Stock Exchange securities usually 
contains the following features; a declara- 
tion that the securities listed in the schedule 
at the foot have been deposited as security. 
This settles the question of the depositor's 
intention and avoids the possibility of a 
later claim that the items were lodged for 
safe custody. The debt which the security 
covers is defined to cover existing and future 
advances so as to get a continuing security 
not adversely affected by the operation of 
the Rule in Clayton’s Case. The debt will 
also be phrased to cover all possible liabilities 
on current account, guarantees, etc. An 
agreement follows to maintain a specified 
margin of cover and an admission of the 
bank’s power of sale is given. Reasonable 
notice of the bank’s intention to exercise 
this power will have to be given unless it is 
expressed as immediate. If the shares are 
left in the depositor’s name and no transfers 
have been signed, the power of sale will be 
ineffectual without recourse to the Court. In 
some cases, an agreement follows to accept 
back, not necessarily the identical shares 
lodged, but shares of the same class and 
denomination. Otherwise it would appear 
that where shares are transferred to the 
bank’s nominee, the depositor could demand 
the return of the identical shares lodged. 
The schedule of security lodged should be 
signed by the depositor. Many banks also 
use a memorandum of deposit without a 
schedule of specific items, which is phrased 
to cover all items at any time held by the 
bank for any purpose whatsoever. The 
memorandum, if executed under hand, 
requires a sixpenny stamp impressed within 
fourteen days of the date of execution, or 
adhesive, when it must be affixed and can- 
celled at the time the instrument is executed. 
Where the memorandum is executed by a 
limited company under seal, stamping at the 
rate of 5s. per cent on the amount of the 
contemplated advance or on the amount of 
any limit in the form is required. A company 
can, however, execute the form under the 
hand of duly authorised officials, and in 
such a case a certified copy of the authorising 
resolution should be filed attached to the 
memorandum. 

A memorandum of deposit accompanying 
a deposit of title deeds will begin with the 
aforementioned declaration as to the pur- 
pose of the deposit — ^for security and not for 
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safe custody — and will follow with a charge 
on the property detailed in the schedule to 
the memorandum. A continuing security 
will be given with an undertaking to repay 
on demand all existing moneys owing and 
all future sums borrowed so as to avoid the 
operation of the Rule in Clayton's Case 
dimimshmg the security. Provision for ade- 
quate insurance will be made and immediate 
powers of sale will be taken. There will also 
be covenants to execute a legal mortgage if 
the bank desires to perfect its security, and 
to execute any necessary documents to 
convey the property to a purchaser if the 
bank exercises its power of sale. Enforce- 
ment of these covenants, however, may 
require resort to the Court. Some banks 
incorporate in the memorandum of deposit 
an irrevocable power of attorney in favour 
of an official of the bank to enable a sale to 
be effectuated; for the same purpose there 
may be a declaration of trust by the depositor 
of the security in favour of the bank with 
power to the bank to appoint fresh trustees. 
A memorandum of deposit under hand form- 
ing an equitable mortgage of deeds requires 
stamping at the rate of 2s. per cent on the 
highest advance contemplated or on any 
limit inserted in the form. If under seal (as 
in the case of a memorandum incorporating 
a power of attorney as above), stamping at 
the rate of 5s. is attracted. A hmited com- 
pany may execute a memorandum under 
hand as beforementioned. The depositor’s 
execution of the form should be witnessed 
and the schedule of deeds and documents 
should be signed by the depositor. 

No registration of an equitable mortgage 
is required where the deeds are deposited, 
except in the case of a limited company, 
where registration on the company’s register 
of charges at Bush House is required. 

(See also Banker’s Mortgage, Mortgage, 

T'ttt tt T^T?T?'nc \ 

MEMORANDUM OF SATISFACTION. A 

notice addressed to the Registrar of Joint 
Stock Companies, to be entered on the regis- 
ter pursuant to Section 100 of the Companies 
Act, 1948 (see Registration of Charges), 
that a mortgage or charge has been satisfied 
in whole or in part. The document requires 
to be impressed with a 5s. Companies’ Regis- 
tration Fee Stamp. 

The form of the document is — 

The Limited hereby gives notice 

that the [insert here “mortgage” or 
“charge,” "debentures” or “debenture 
stock” as the case may be] dated the 
day of One thousand nine 


hundred and . . . . , and created by the Com- 
pany for securing the sum of ^ was 

satisfied to the extent of ;^. . . . on the 

of 19. . . . 

In witness whereof the common seal of 
the Company was hereunto affixed the 


day of One thousand nine 

hundred and in the presence of 


Directors. 


Secretary. 

Accompanying the Memorandum of Satis- 
faction is a statutory declaration (no stamp) 

verifying the same: “We 

of , a director of the above-named 

Company, and of the 

Secretary of the above-named Company, 
solemnly and sincerely declare that the 
particulars contained in the Memorandum 

of Satisfaction dated now produced 

to us, are true to the best of our knowledge, 
information and belief. And we make this 
solemn Declaration, conscientiously believing 
the same to be true, and by virtue of the 
provisions of the Statutory Declarations Act, 
1835.” 

“Declared by the said,” etc. 

The party in whose favour the charge is 
given has no part in agreeing to the filing of 
the Memorandum of Satisfaction, but before 
the Registrar will enter it on the file, he will 
address a warning notice to the owner of the 
charge giving him the opportunity of obj ecting. 

By Section 100 the Registrar is now em- 
powered to register a memorandum of satis- 
faction of part of a debt or part of the pro- 
perty or undertaking charged. Before the 
Act of 1948, a partial satisfaction could not 
be registered. 

MEMORIAL. When a deed of land requires 
registration in the deeds registries in York- 
shire, a memorial (or form giving full par- 
ticulars of the deed) is sent to the Registrar 
for that purpose. When registered, the deed 
is marked: “A memorial was registered at 
the Registry of 

Deeds at the day of 

19 at in the forenoon in volume 

, page , number 

and the memorandum is sealed and signed 
by the registrar. Registration fee, 5s. 

(See Yorkshire Registry of Deeds.) 

MENTAL INCAPACITY. Where a banker 
receives notice of a customer’s insanity, his 
authority to pay the latter’s cheques is 
countermanded; likewise, all other author- 
ities and mandates given by the customer 
are in abeyance. 
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What amounts to notice of insanity is not 
always easy to decide, but as a general rule 
it may be said that where a person is de- 
tained in an asylum, as opposed to entering 
it voluntarily under the provisions of the 
Mental Treatment Act, 1930, his capacity to 
act is, at least temporarily, gone, 

A person may still be found insane by 
inquisition, though this is rare; or on the 
order of a judicial body such as a justice of 
the peace specially appointed, a judge of the 
county courts, or a magistrate; or, lastly, 
on the order of a husband or wife or other 
relative accompanied by a medical certificate. 
(See Lunacy Act, 1890, Sections 90-100, (4) 
and (11) respectively) Where any of these 
takes place there is no doubt. More difficulty 
arises where a person voluntarily submits 
himself to treatment under the 1930 Act ; it 
would seem that here it is a matter for the 
medical superintendent’s discretion whether 
the patient should be permitted to act as if 
there were no question of his mental fitness. 
All that can be said is that if a banker knows 
that his customer has voluntarily submitted 
himself for treatment in this way, it might 
be as well for him to communicate with the 
medical superintendent before pa 3 dng the 
cheques of such customer. 

Where a customer, who is believed to be 
of unsound mind, is not confined in an 
institution and is not the subject of an 
order, a banker is placed in a difficult posi- 
tion as regards his account. Before refusing 
payment of his customer’s cheques, the 
banker must have something more than 
gossip to act upon, he must be reasonably 
satisfied that his customer is incapable of 
understanding business transactions. A 
certificate to that effect by two medical 
practitioners would suffice. 

After a customer has been certified insane, 
no dealings with his account or securities, 
etc., can take place until the appointment 
of a Receiver (or in the case of a patient so 
found by inquisition, the Committee) by the 
High Court. A Receiver is authorised by the 
Court to receive and administer the assets 
of the estate according to the directions of 
the Court and must produce evidence of his 
appointment in the shape of the Order of 
appointment, and the banker should ask for 
and retain an office copy of the Order bear- 
ing the stamp of the High Court. The Order 
has a threefold purpose: it is evidence of 
the Receiver’s authority, it provides for the 
disposition of the patient’s estate, and it 
provides a “Lodgment Schedule’’ detailing 
what moneys and securities are to be de- 


livered to the Accountant-General of the 
High Court, The main part of the Order 
provides for payment of the patient’s debts 
and for the maintenance of the patient and 
any dependants Surplus assets are usually 
directed in the Lodgment Schedule to be 
handed over to the Accountant-General 
Sometimes there is no definite order in the 
Lodgment Schedule for this to be done, and 
then a separate Lodgment Order is supplied 
to the banker. 

The terms of an Order of appointment of 
a Receiver should be strictly followed and, 
if moneys or securities are held which are 
not covered by its terms, reference should 
be made to the Master, Where a customer 
is certified of unsound mind, a banker may 
safely give particulars of the account, etc., 
to a solicitor, who states that he is applying 
to the High Court for the appointment of a 
Receiver. 

A Receiver should open a separate account 
suitably earmarked as to the patient’s estate. 
The powers of a Receiver cease immediately 
on the death of a patient m favour of the 
latter’s personal representative. {Re Walker, 
[1907] 2 Ch. 120.) 

The Personal Application Division of the 
Court of Protection facilitates the adminis- 
tration of the estates of mental patients, 
especially where the estate is small. The 
next-of-km or best friend can by this means 
be appointed Receiver cheaply and ex- 
peditiously. 

Where a person of unsound mind is main- 
tained in a pubhc institution, a justice of 
the peace may make an order for the pay- 
ment to the Pubhc Assistance Officer of such 
portion of moneys standing to the patient’s 
credit as is deemed necessary for the latter’s 
support, and the receipt of the Pubhc Assist- 
ance Officer will be a sufficient discharge to 
the banker. (Section 299, Lunacy Act, 1890.) 

On notice of the insanity of a guarantor, 
the prmcipal debtor’s account must be 
stopped. {Bradford Old Bank v. Sutcliffe, 
[1918] 34 T.L.R. 619.) 

The insanity of a partner does not operate 
as a dissolution of the firm, but by Section 35 
of the Partnership Act, 1890, is ground for 
petitioning the Court for a dissolution at the 
instance of a co-partner or the insane part- 
ner’s receiver. By the Lunacy Act, 1890, the 
High Court may dissolve a partnership if a 
partner becomes of unsound mind. 

Lunacy may be set up as a defence in an 
action on a bill as between immediate parties 
if the plaintiff was aware of the insanity 
when he took the bill, but it is of no avail 
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against a holder in due course. ( Imperial 
Loan Co. v. Stone, [1892] 1 Q.B. 599, C.A.) 

Subject to certain provisos to be found 
in Section 22 of the Limitation Act, 1939, 
any right of action accruing to a person 
under a disability (such as unsoundness of 
mind) may be brought at any time before 
the expiration of six years from the date 
when the person ceased to be under a dis- 
ability, notwithstanding that the period of 
limitation has expired. 

MERCANTILE AGENT. (See under 
Factors Act.) 

MERGER. A merger takes place when 
the owner of a distinct interest in a property 
acquires the larger interest of his reversioner. 
For example, if a leaseholder purchases the 
freehold, the leasehold interest merges in 
the freeholo 

MESSUAGE. A dwelling-house and any 
adjoining piece of land. 

METROPOLITAN CLEARING (now abol- 
ished). The Metropolitan Clearing was in- 
stituted in 1907 to cope with the rapidly 
growing volume of cheques drawn on branch 
banks m the Metropolis, which hitherto had 
been collected by means of "walks" systems 
and through the post. Branch banks outside 
the Town Clearing area, but situated, broadly 
speaking, in the London Postal District, com- 
prised the Metropolitan Clearing, and their 
cheques bore the letter "M" in the bottom 
left-hand corner. 

When, immediately before the outbreak of 
war, in September, 1939, the London Clear- 
ing House was evacuated to Stoke-on-Trent, 
the Metropolitan Clearing was merged into 
a General Clearing that was set up as an 
emergency measure. (See Clearing House.) 

On the return of the Clearing House to 
London at the end of the 1939-1945 war, 
the Metropolitan Clearing was not restored, 
metropolitan cheques still being merged 
into the General Clearing. 

MIDDLE PRICE. On the Stock Exchange 
a dealer buys at one price and sells at 
another. If he buys at ten and sells at 
twelve, the middle price is eleven; that is, 
the price between the highest and the 
lowest. 

MIDDLESEX REGISTRY OF DEEDS. 
Until 1937, land in Middlesex was subject to 
a system of registration of deeds and docu- 
ments (not of titles). The system was first 
set up by the Middlesex Registry Act, 1708, 
and amended by the Land Registry (Middle- 
sex Deeds) Act, 1891, the Law of Property 
Act, 1925, and the Land Charges Act, 1925. 
Any conveyance or lease of over twenty-one 
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years, any legal mortgage of land, whether 
accompanied by the title deeds or not, and 
any probate or letters of administration 
concerned with land, required registration, 
otherwise it was void against any subsequent 
purchaser or mortgagee for value. Such 
registration was deemed to be actual notice 
to all persons for all purposes, and priority 
of conflicting interests was determined by 
date order of registration. 

Equitable charges, after the Law of 
Property Act, 1925, were no longer regis- 
trable, but if unaccompanied by the relative 
documents could be registered on the Land 
Charges Register as a general equitable 
charge (Class C. iii). 

Registration on the Middlesex Deeds 
Registry was by means of a "memorial” 
giving short particulars or reciting the instru- 
ment at full length. Before lending against 
Middlesex land it was necessary to search the 
Register, either personally or by post, when 
an official search certificate would be issued. 

When a mortgage was paid off, the entry 
was vacated in the Register on production 
of the instrument itself duly discharged or by 
the enrolment of a certificate of satisfaction. 

By the Land Registration Act, 1925, it 
was provided that compulsory registration 
of title could be extended by Order in Council 
without the necessity of a petition from a 
County Authority, but that no Order should 
be made until the expiration of ten years 
from 1st January, 1926. Accordingly, an 
Order in Council was made on 3rd July, 1936, 
making registration of title compulsory on 
sale in the Administrative County of 
Middlesex on and after 1st January, 1937. 
To give effect to this Order in view of 
the existing system of registration of docu- 
ments, the Land Registration Act, 1936, 
was passed. 

The institution of compulsory registration 
of title did not mean that forthwith all 
Middlesex land had to be registered; it is 
only compulsory on sale. Thus, dealings by 
way of mortgage still take place by means 
of unregistered instruments, but they no 
longer require enrolment on the Middlesex 
Deeds Registry. Any such mortgages made 
before 1st January, 1937, however, but not 
registered on that date, had to be registered 
within two years of 1st January, 1937. 

Hence, mortgages of unregistered Middle- 
sex land are now on exactly an equal footing 
with those of unregistered land elsewhere; 
no registration is required anywhere if the 
relative deeds are held, save in the case of 
limited companies when registration at Bush 
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House under Section 95 of the Companies 
Act, 1948, is required. If the deeds are not 
held, registration on the Land Charges 
Register as a Class C. i charge (puisne 
mortgage) or Class C. iii charge (general 
equitable charge) will be required according 
as to whether the charge is legal or equit- 
able. A discharge of an entry in the Register 
could be made for a period of two years from 
1st January, 1937. 

Personal searches were abolished in the 
Middlesex Deeds Registry and official searches 
only were permissible until 1940, when the 
registers were closed under the provisions 
of the Middlesex Deeds Act, 1940. In 1943, 
however, the registers were re-opened for 
searches for cases, where deeds and docu- 
ments had been destroyed by enemy action, 
to assist in reconstituting titles. For this 
purpose the registers are housed at the 
Middlesex Guildhall, Westminster, and the 
County Hall, Westminster Bridge. 

Discharges of entnes enrqlled on the Regis- 
try were accepted for two years as from 
1st January, 1937, after which time it was 
neither necessary nor possible to vacate any 
entries at the Registry. 

MILLING. The indented or ridged edge 
of a coin. In olden times the edges of coins 
were frequently clipped or filed by dishonest 
persons and the clippings or filings sold by 
weight. In order to prevent that practice, 
milling was invented. The edge of a coin 
is also turned up in order that the raised 
flanges may afiord a certain amount of 
protection to the figures on both sides of the 
com. (See Coinage.) 

MINOR INTERESTS INDEX. This was 
set up at the Land Registry by the Land 
Registration Act, 1925, for the registration 
of interests not in land but in equitable 
interests therein. It is not part of the Land 
Register but merely an adjunct thereto for 
registration of items such as mortgages of 
reversionary interests in registered land. 
Priority is regulated by date order of regis- 
tration, but a purchaser of a registered title 
is not concerned with the Index. (See 
Mortgage of Equitable Interest.) 

MINORS. Persons who are below the age 
of twenty-one. (See Infants.) 

BUNT. Anglo-Saxon mynet, a coin. Latin, 
Moneia, a surname of Juno, whose temple 
was us^ by the Romans as a mint. 

The place where the money of this country 
is coined. It is situated on Tower Hill, 
London. Under the control of the Royal 
Mint, there are branch mints at Melbourne, 
Sydney, and Perfb ih Australia, the gold 


coins of which are legal tender in this 
country. There is also a branch mint at 
Ottawa in Canada. 

At one time there were mints at Bristol, 
Chester, Exeter, Norwich, and York. (See 
Bank of England, Coinage, Mint Price.) 

MINT PAR OF EXCHANGE. The Mint 
Par between any two countries which use the 
same metal for their standard of comage is 
found by comparing a standard coin of each, 
making the calculation upon the weight and 
fineness of the precious metal only ; m other 
words the Mint Par between countries A and 
B is the number of B coins which contain 
the same quantity of pure gold (or whatever 
is the standard metal of both countries) as 
one A coin contains. Between gold standard 
countries. Mint Par means value for value 
in pure gold, and between silver standard 
countries, value for value in pure silver. 

The Mint Par between two countries never 
vanes unless one of them alters its coinage 
regulations, increasing or decreasing the 
quantity of the precious metal in its standard 
coin. 

Whilst the rate of exchange between any 
two countries varies, the Mint Par remains 
unchanged and forms a definite point from 
which to measure those variations. 

A sovereign contains 113 grains of fine 
gold; the U.S. dollar, since 1st January, 
1934, contains grains nine-tenths fine 
The mint par on this basis is $8.23^^ to one 
sovereign. This, or any other mint par, is of 
theoretical interest only so long as the gold 
standard remains in abeyance. 

MINT PRICE. The Mint price of a given 
quantity of bullion is the quantity of coins 
into which that weight of bullion is divided. 
The quantity of coins in circulation which 
is equal to that weight of bullion is its 
market price, and as coins which are in 
circulation lose a good deal of weight, more 
of them will be required than if they were 
new, and the market price will therefore be 
above the Mint price. The Mint price of 
gold bullion is its value in gold coins, and the 
Mint price of silver bullion is its value in 
silver coins. An importer of gold could have 
it coined into sovereigns at the Mint at the 
rate of 1,869 sovereigns for every 480 ounces 
of metal of standard fineness — eleven-twelfths 
fine gold, one-twelfth alloy — the Mint price 
being thus ;^3 17s. lO^d. per oz. At the Bank 
of England notes are given in exchange for 
bullion at the rate of ^ 17s. 9d. per ounce 
of standard gold. In practice, bullion was 
taken to the Bank because pa}rment for it 
is made at once, whereas if ^e bullion vras 
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left at the Mint some time elapsed before 
the sovereigns were ready. 

By the Gold Standard Act, 1925, the right 
to tender bullion to the Mint to be coined 
shall be confined in future, eis it has long 
been confined in practice, to the Bank of 
England. (See Gold Standard Act, 1925.) 

MINUTE BOOK. The book in which is 
kept a brief record of the business transacted 
at the general meetings of the shareholders 
of a company, and at the ordinary meetings 
and committee meetings of the directors. 

All companies are required by law to keep 
minutes of the proceedings of their meetings 
and the meetings of the directors. (See 
Minutes.) 

MINUTES. With regard to the minutes 
of proceedings of the general meetings of com- 
panies and of the meetings of directors. Sec- 
tion 145 of the Companies Act, 1948, enacts — 

“ (1) Every company shall cause minutes 
of all proceedings of general meet- 
ings, all proceedings at meetings of 
its directors and, where there are 
managers, all proceedings at meet- 
ings of its managers, to be entered 
in books kept for that purpose. 

“ (2) Any such minute if purporting to be 
signed by the chairman of the meet- 
ing at which the proceedings were 
had, or by the chairman of the 
next succeeding meeting, shall be 
evidence of the proceedings.” 

The minutes of a meeting of directors 
contain a note of the date and place of 
meeting, the names of the directors present 
at such meeting, and a record of all resolu- 
tions and proceedings, and of all appoint- 
ments made by the directors. The minutes 
are read over to the directors at their next 
meeting, and, if correct, they are signed, 
usually by the chairman of that meeting, and 
a fresh minute made that the minutes of the 
last meeting were read and signed as correct. 
(See Companies, Directors, Meetings.) 

MISTAKES IN PAYMENT. (See Payment 
Under Mistake of Fact.) 

MOIETY. A half. An example of the use 
of the word is found in a conveyance of pro- 
perty (which is vested in Brown and Jones) 
when Brown conveys his moiety to Jones. 

MONETARY UNION. (See Latin Mone- 
tary Union, Scandinavian Monetary 
Union.) 

MONETARY UNIT. The coin in any 
country which serves as a measure of the 
value of all the other coins. The unit in this 
country is the sovereign, in the United 


States it is the dollar, in Germany the 
reichsmark, and in France the franc. 

MONEY. The standard by which the 
value of commodities is measured, and the 
medium by which they are bought and sold. 
Money and credit, to which it gave birth, 
form the basis on which the business of 
banking has been built up. There is prob- 
ably nothing which is of greater importance 
in the civilised world than money, and 
nothing which comes more closely in contact 
with mankind in every department of life. 
Not only have all conceivable commodities 
a monetary value attached to them, but it 
is customary to ascribe a financial reason as 
the prime moving cause (either directly or 
indirectly) in almost every action in which 
a man is concerned In the primitive ages 
there was no money, and when anyone 
wished to obtain food which belonged to 
another person, possession had to be obtained 
by barter, that is, some article, considered 
of equal value, and of which the person who 
owned the food was in need, had to be 
ofiered in exchange. If one man was rich 
in food possessions and another in skins, 
there would be much inconvenience in 
always arranging a suitable exchange, as the 
food owner might not be in need of skins. 
This difficulty led most nations at a very 
early date, after experience with various 
substitutes, to adopt metals, particularly 
gold and silver, as a circulating medium. In 
the case supposed, the owner of food was 
then able to exchange his goods for a certain 
quantity of metal, which metal he could use 
for the purpose of obtaining from other per- 
sons articles which were more useful to him 
than skins. In the Iliad, Homer says that 
the armour of Diomede was worth only nine 
oxen, and the armour of Glaucus was worth 
100 oxen, which indicates that in those days 
oxen were regarded as a standard of value. 

Cattle were of great importance in the 
early stages of civilisation, and in several 
languages the name for money is identical 
with that of some kind of cattle or domesti- 
cated animal. Professor Jevons points out 
that pecunia, the Latin word for money, is 
derived from pecus, cattle ; that our word fee 
is nothing but the Anglo-Saxon /eo A, meaning 
alike money and cattle; and that ^e words 
capital, chattel, and cattle are derived from 
the word capitaU. Kine were called capitale 
because they were counted by the caput, or 
head. 

At different periods and in various 
countries many articles have been used to 
meet the necessity, which was felt by all, 
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of having something to act as a measure of 
value. In India, certain parts of Southern 
Asia, and in Africa, shells, called co^vnes, are 
still used as a currency. Money is repre- 
sented in Tibet and parts of China by small 
blocks of compressed tea; in Abyssinia by 
blocks of rock salt, and in some districts of 
Africa by dates. Sugar, tobacco, dried cod, 
dressed leather, furs, pieces of cloth, ele- 
phants’ teeth, carved wood, and many other 
objects have been used for the same purpose 
Carved pebbles were used by the Ethiopians, 
and Adam Smith relates that, even in his 
day (1776), there was a village in Scotland 
where it was not uncommon for a workman 
to carry nails instead of money to the baker’s 
shop or the ale-house. Although such 
articles, as a circulating medium, represent 
a great advance from the barter state of 
society, most nations, as already stated, now 
recognise that the metals, being practically 
indestructible and not much subject to fluc- 
tuations in value, are the most convenient 
and best fitted to act as money. Silver 
was used by the Hebrews, and the first 
mention of money as a medium of exchange 
is found in Genesis, where Abraham pur- 
chased the cave of Machpelah from Ephron 
the Hittite, and weighed to Ephron “four 
hundred shekels of silver, current money 
with the merchant.’’ It would appear that 
when first the metals, whether iron, copper, 
gold, or silver, were used they were in rude 
ingots or bars -without any stamp or designa- 
tion upon them, and when being paid over 
they had, as in the case of Abraham’s famous 
purchase, to be weighed in scales. The 
inconvenience of always having to weigh 
the metals, and the difficulty also of knowing 
whether the quality of the metal was really 
what it wets supposed to be, ultimately 
brought about the invention of coins The 
Chinese are reported to have made coins as 
early as 2250 b.c. The ingots which had 
hitherto been so troublesome, were, by the 
invention of coins, divided up into pieces of 
different values so that they could be avail- 
able for the smallest of purchases and 
operate as the medium of commerce without 
the process of weighing, an operation which, 
in the case of the precious metals, was 
unreliable and open to misuse. The trouble 
of assaying the metals was done away with, 
for the coins at length came to bear upon 
their faces the Government stamp, which, 
as a rule, assured the holder that they were 
of a certain quality of metal. From this 
brief history of the evolution of money, it is 
seen that each coin, to the extent of its 


value, is like an order payable to bearer 
drawn upon anyone to whom it is presented. 
The true nature or function of money is the 
right or title to demand something from 
others. John Stuart Mill says . “The pounds 
or shillings which a person receives weekly 
or yearly are not what constitute his income ; 
they are a sort of tickets or orders which he 
can present for payment at any shop he 
pleases, and which entitle him to receive a 
certain value of any commodity that he 
makes choice of ’’ 

The word “money’’ is derived from the 
temple of Juno Moneta, which was used by the 
Romans as a mint. (See Coinage, Mint.) 

MONEY AT CALL AND SHORT NOTICE. 
This item follows cash and cheques in course 
of collection in the marshalling of a bank’s 
liquid resources m its balance sheet. 

It comprises advances to stockbrokers and 
jobbers, and loans to the bill market. Such 
moneys are repayable on demand or within 
a few days — within fourteen days in the case 
of Stock Exchange loans and within seven 
days in the case of the bill market. 

Stockbrokers’ loans’ rates vary according 
to the type of securities deposited, and are 
on a day-to-day basis, an up-to-date list of 
covering securities being furnished to the 
lending bank each settling day Prior to the 
outbreak of war in 1939, these loans were 
arranged for varying periods within the 
fortnightly settlement and bore interest at a 
fluctuating rate, the maximum being f per 
cent above Bank Rate The volume of such 
loans has been drastically reduced since 
1939, but the resumption of contangoes {q.v.) 
may result in an increase in the sums lent 

Stock jobbers borrow on a day-to-day or 
sometimes a seven-day basis at Ij^ per cent. 

The bulk of money at call and short notice 
comprises loans to the bill market mostly on 
a day-to-day basis and at the most at 
seven days. 

The present rates (1954) for loans to the 
Discount Market are 1^ per cent against bills 
and 1 \ per cent for short-dated Government 
Bonds. 

MONEYLENDER. The Moneylenders 
Act of 1900 states that the expression 
“moneylender” shall include every person 
whose business is that of moneylending, 
but shall not include — 

1. Any registered society within the 
meaning of the Friendly Societies Act, 1896, 
or any society registered or having rules 
certified under Sections 2 to 4 of that Act, 
or under the Benefit Building Societies Act, 
1836, or the Loan Societies Act, 1840, or 
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under the Building Societies Acts, 1874 to 
1894 ; or 

2. Any body corporate, incorporated or 
empowered by a special Act of Parliament 
to lend money in accordance with such 
special Act; or 

3. Any person bona fide carrying on the 
business of banking or insurance, or bona 
fide carrying on any business not having for 
its primary object the lending of money, in 
the course of which and for the purposes 
whereof he lends money , or 

4. Any body corporate for the time being 
exempted from registration under this Act 
by order of the Board of Trade made and 
published pursuant to regulations of the 
Board of Trade (See Usury.) 

The Moneylenders Act, 1927, provides as 
follows — 

“2. (3) Every certificate granted to a 

moneylender shall show his true 
name and the name under which, 
and the address at which, he is 
authorised by the certificate to 
carry on business as such, and a 
certificate shall not authorise a 
moneylender to carry on business at 
more than one address, or under 
more than one name, or under any 
name which includes the word 
“bank,” or otherwise implies that 
he carries on banking business. 

"4. (3) If a moneylender, for the purposes 
of his business as such, issues or 
publishes, or causes to be issued or 
published, any advertisement, cir- 
cular or document of any kind 
whatsoever containing expressions 
which might reasonably be held to 
imply that he carries on banking 
business, he shall on summary con- 
viction be liable to a fine not ex- 
ceeding one hundred pounds, and 
on a second or subsequent convic- 
tion, in lieu of or in addition to 
such a fine as aforesaid, to im- 
prisonment for a term not exceeding 
three months.” 

MONEY LENT AND LODGED BOOK. 

A book ruled with various columns so as to 
show what has been lent by the bank in the 
way of loans, overdrafts, discounts, overdue 
bills, etc. ; and also to show what has been 
lodged with the bank on current accounts, 
deposit accounts, and deposit receipts. It 
is usually written up to correspond with the 
weekly branch return to Head Office. 

MONEY MARKET. The money market is 
not a particular place or building where 
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money is bought and sold, but is merely 
a term embracing the Bank of England, 
London bankers and bill brokers, the Stock 
Exchange, and dealers in money and credit 
who either have money to lend or want to 
borrow money. The Government borrows 
large sums in the Money Market by its 
weekly issues of Treasury Bills by tender 
and by means of Treasury Deposit Receipts. 
(See Bank Rate, Money at Call and 
Short Notice, Treasury Bills, Treasury 
Deposit Receipts.) 

MONEY ORDER. Money orders are 
issued at any money order office in the 
United Kingdom and in Eire for sums not 
exceeding £50, and are valid for twelve 
months. They can be effectively crossed 
and are not negotiable instruments. The 
Post Office is entitled to return money 
orders at any time after their collection by 
a bank on the ground of irregularity. There 
is no statutory protection for banks in 
respect of the collection of money orders for 
customers who have no title or a defective 
title to such orders. 

MONEY PAID UNDER MISTAKE OF 
FACT. (See Payment Under Mistake of 
Fact.) 

MONOMETALLISM. The system of cur- 
rency m which one metal is the standard of 
value. In England gold is the standard of 
value and is legal tender for any amount, 
silver being merely token money. (See 
Bimetallism.) 

MORATORIUM. (Latin, mora, delay). 
An extension of time which is sometimes 
granted by the Government of a country 
during a financial emergency, postponing 
the due date for the payment of bills of 
exchange or other debts. On the outbreak 
of war with Germany in 1914, a Proclama- 
tion was issued on 2nd August, postponing 
the payment of certain bills of exchange (see 
Royal Proclamation) ; the Treasury was 
empowered to suspend the Bank Charter 
Act ; the Monday Bank Holiday (3rd August) 
was extended till Friday morning to enable 
the Government to arrange for an emergency 
issue of ;^1 and 10s. notes to act as legal 
tender for payments of any amount. On 
6th August the moratorium was extended by 
Royal Proclamation to certain other pay- 
ments. This moratorium enabled bai^, 
where necessary, to prevent the undue with- 
drawal of gold. To overcome certain difl6- 
culties the Government agreed to guarantee 
the Bank of Englandfrom anyloss in discount- 
ing bills accepted prior to 4th August. 

Where a bill falls due in a foreign country 
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during the period of a moratorium, the rights 
of a drawer or an indorser in England are 
probably subject to the same law as the 
acceptor. (See the case of Roguette v. 
Overman (1875), 10 Q.B.D. 525.) 

MORTGAGE. (From mort, dead, and gage, 
a pledge ) 

A mortgage is a charge which a borrower 
gives to a lender upon a part or the whole of 
his property. 

There are two kinds of mortgages — 

1. Legal Mortgage. 

2. Equitable Mortgage {q.v.). 

With a legal mortgage a banker has control 

of the property if the borrower fails to repay 
the advance made to him. But with an 
equitable mortgage — that is, a deposit of the 
title deeds with, as a rule, a memorandum of 
deposit — ^the banker will, unless the borrower 
gives a legal mortgage when requested, or un- 
less a power of attorney or a declaration of 
trust is incorporated m the memorandum, 
be at much trouble and expense before he 
obtains the sanction of the Court to dispose 
of the property. 

If a banker takes a mortgage for a fixed 
amount, it terminates the relation of banker 
and customer, and the banker’s position is 
that of an ordinary mortgagee. The advance 
must be made on a separate loan account, 
and not on a working account. The only 
entries in the account must be credits in 
reduction of the loan. As each credit reduces 
the amount due under the mortgage, any 
fresh withdrawal would not be covered by 
the mortgage. As to interest, see under 
Interest. The form of mortgage usually 
taken by a banker is to secure all moneys at 
any time owing with a covenant that his 
right to sell the property shall arise imme- 
diately on default, ^ter demand, or after, 
say, one month following demand. In such 
a mortgage the relation of banket and 
customer continues. 

In the event of a mortgagor’s bankruptcy, 
if the property is not sufficient to cover the 
debt, the mortgagee should value the security 
and claim upon the bankrupt’s estate for 
the difierence. (See Proof of Debts.) 

Legal Mortgage Before 1926. 

A mortgage of freeholds was effected by 
the mortgagor conve3dng the fee simple to 
the mortgagee, subject to the mortgagor’s 
right to redeem the property. 'The legal 
estate was thus transferred to the mortgagee, 
the mortgagor retaining merely an equitable 
interest, that is the equity of redemption. 
When the mortgagor charged the same land 
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to a second mortgagee, the second mort- 
gagee obtained merely an equitable interest, 
his mortgage being called an equitable 
mortgage. 

A mortgage of a leasehold was made by 
an assignment to the mortgagee of the un- 
expired term, or by a sub-demise to the 
mortgagee for a term less the last few days 
of the lease. 

Legal Mortgage After 1925. 

There are only two legal estates in land — 

(1) An estate in fee simple absolute in 

possession (that is freehold). 

(2) A term of years absolute (that is 

leasehold). 

The owner of a legal estate is called an 
"estate owner,’’ and under the law which 
came into force on 1st January, 1926, he 
remains an estate owner although he creates 
a mortgage on his land. The mortgagee 
also obtains a legal estate in the same land. 
In freeholds, the mortgagor retains the legal 
fee simple and the mortgagee obtains by 
demise a term of years absolute. In lease- 
holds, the mortgagor retains the term of 
years absolute and the mortgagee by sub- 
demise obtains a term of years absolute. 

By the Law of Property Act, 1925 — 

Legal Mortgage of Freeholds. 

A mortgage of an estate in fee simple shall 
only be capable of being effected at law 
either by — 

(1) A demise for a term of years absolute, 

subject to a provision for cesser on 
redemption, or by 

(2) A charge by deed expressed to be by 

way of legal mortgage. 

Provided that a :tot mortgagee shall have 
the same right to the possession of docu- 
ments as if his security included the fee 
simple. (Section 85 (1).) 

A purported conveyance of an estate in 
fee simple by way of mortgage, made after 
1925, shall operate as a demise of the land 
to the mortgagee for a term of years absolute, 
without impeachment for waste, but subject 
to cesser on redemption, namely — 

(a) A first or only mortgagee shall take a 
term of 3,000 years from the date 
of the mortgage ; 

(&) A second or subsequent mortgagee shall 
take a term one day longer than the 
term vested in the first or other 
mortgagee whose security ranks 
immediately before that of such 
second or subsequent mortgagee; 
and 
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any such purported conveyance as aforesaid 
mcludes an absolute conveyance with a 
deed of defeasance, and any other assurance 
which, but for this subsection, would operate 
in effect to vest the fee simple in a mort- 
gagee subject to redemption. (Section 85 
(2)-) 

This Section applies whether or not the 
land is registered under the Land Registra- 
tion Act, 1925, or the mortgage is expressed 
to be made by way of trust or otherwise 
(s.s. (3).) 

As stated in s.s. ( 1) a mortgage must be by 
a demise for a term of years, but any length 
of time may be selected when making a 
mortgage, the usual term being 3,000 years. 

Second and Subsequent Legal Mortgages of 
Freeholds. 

A second mortgage is made by the grant 
to the mortgagee of a term of 3,000 years 
and one day or for a term one day longer 
than the term held by the first mortgagee. 
Subsequent mortgagees get grants of terms 
one day longer than their predecessors. 

Thus, first, second, and subsequent legal 
mortgagees all get legal estates in the shape 
of long leases and there can be an infinite 
number of legal mortgages subsisting at the 
same time on the same parcel of land. Before 
1926, this necessarily was not so, for a legal 
mortgage took the form of the conveyance 
of the fee simple to the mortgagee who 
alone possessed a legal estate. The mort- 
gagor was left with an equitable interest in 
the shape of his right to redeem his mortgage 
(his equity of redemption) and second and 
subsequent mortgagees only got equitable 
mortgages in the shape of a right to any 
surplus proceeds of sale. This was so not- 
withstanding that their mortgages were 
drawn as legal mortgages. 

Existing Freehold Mortgages on \st Janu- 
ary, 1926, were converted into mortgages by 
demise. All land, which was vested in a 
first or only mortgagee for an estate in fee 
simple, whether leg^ or equitable, vested, 
from 1st January, 1926, in the first or only 
mortgagee for a term of 3,000 years subject 
to a provision for cesser corresponding to the 
right of redemption which before 1926 
was subsisting with respect to the fee 
simple. 

A second mortgagee at that date got a 
term of one day longer than the mortgagee 
in front of him, that is 3,000 years and one 
day. A third mortgagee got 3,000 years and 
two days. 

The fee simple which was vested in the 
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mortgagee is, by the Act, transferred to the 
mortgagor, subject to the mortgage term. 

In the case of a sub-mortgage the principal 
mortgagee takes the term above mentioned 
and the sub-mortgagee takes a derivative 
term less by one day. (First Schedule, 
Part VII.) 

Legal Mortgage of Leaseholds, 

A mortgage of a term of years absolute 
(leasehold) shall only be capable of being 
effected at law either by 

(1) A sub-demise for a term of years 
absolute, less by one day at least 
than the term vested in the mort- 
gagor, subject to a provision for 
cesser on redemption, or by 

(2) A charge by deed expressed to be by 

way of legal mortgage. (See below 
as to this form of charge.) 

Where a licence to sub-demise by way of 
mortgage is required such licence shall not 
be unreasonably refused. A first mortgagee 
shall have the same right to the possession 
of documents as if his security had been 
effected by assignment 

A mortgage of leaseholds must not be 
made by assignment. 

Any purported assignment of a term of 
years absolute by way of mortgage, after 
1925, shall (to the extent of the estate of the 
mortgagor) operate as a sub-demise of the 
leasehold land to the mortgagee for a term 
of years absolute, subject to cesser on 
redemption, as follows — 

(а) The term to be taken by a first and 

only mortgagee shall be ten days less 
than the term expressed to be 
assigned ; 

(б) The term to be taken by a second or 

subsequent mortgagee shall be one 
day longer than the term vested 
in the mortgagee whose security 
ranks immediately before that of the 
second or subsequent mortgagee, if 
the length of the last-mentioned 
term permits, and in any case for a 
term less by one day at least than 
the term expressed to be assigned. 

This Section applies whether or not the 
land is registered under the Land Registra- 
tion Act, 1925, or the mortgage is ms^e by 
way of sub-mortgage. (Section 86.) 

Second and Subsequent Mortgages of 
Leaseholds. 

A second mortgage takes the form of a 
sub-lease one day longer than the first 
mortgagee’s term and a third mortgage of 
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a sub-lease one day longer than the second 
mortgagee's term and so on. (Law of 
Property Act, 1925, Section 86 (2).) 

Existing Leasehold Mortgages on Is/ Janu- 
ary, 1926, were converted into mortgages by 
sub-demise. 

All leasehold land which ivas vested in a 
first or only mortgagee by way of assignment 
of a term of years absolute shall from 
1st January, 1926, vest in the first or only 
mortgagee for a term equal to the term 
assigned by the mortgage less the last ten 
days thereof, subject to a provision for 
cesser corresponding to the right of redemp- 
tion, which, before 1926, was subsisting with 
respect to the term assigned, 

A second or subsequent mortgagee 
(whether legal or equitable) at that date 
takes a term of one day longer than the 
mortgagee in front of him, if that is possible, 
but in any case for a term less by one day at 
least than the term assigned by the mortgage. 

The term of years which , was assigned by 
the mortgage is transferred by the Act to 
the mortgagor subject to any derivative 
mortgage term. 

In the case of a sub-mortgage by assign- 
ment, the principal mortgagee takes the 
principal derivative term created by this 
Schedule and the sub-mortgagee takes a 
derivative term less by one day than the 
term vested in the principal mortgagee. 
(First Schedule, Part VIII.) 

An existing mortgage of leaseholds by 
sub-demise is not affected by the Act. 

Puisne Mortgage. 

A legal mortgage which is not protected 
by the deposit of the relative title deeds. A 
second mortgage is usually, but not neces- 
sarily, a puisne mortgage. A puisne mortgage 
may be protected as to priority by registra- 
tion as such as a Class C. i charge on 
the Land Charges Register. (See later in 
this article under Registration of Mort- 
gages and also under Land Registration.) 

A mortgage affecting a legal estate, made 
before 1926, which is not protected by a 
deposit of documents of title, or by registra- 
tion as a land charge, shall not as against 
a purchaser without notice thereof, obtain 
any benefit by reason of being converted 
into a legal mortgage by the Act, but shall, 
in favour of such purchaser, be deemed to 
remain an equitable interest. (First Schedule, 
Part VII (6) and Part VIII (5).) 

Charge by way of Legal Mortgage. 

The Law of Property Act, 1925, provides 


for an alternative form of mortgage of free- 
holds or leciseholds by deed expressed to be a 
charge by way of legal mortgage The 
mortgagee thereby gets the same protection, 
powers, and remedies as if a mortgage term 
for 3,000 years had been created. The 
advantages of this method are brevity and 
simplicity, a common form can be used for 
freeholds or leaseholds and a statutory 
form is given in the Fifth Schedule to the 
Act. By Section 206 there is statutory 
authority as to the sufficiency of such an 
instrument in respect of form and expression 
(See Statutory Mortgage ) 

Transfer of Mortgage. 

This IS made by deed declaring that the 
mortgagee transfers the benefit of the 
mortgage and operates to transfer the right 
to recover the mortgage debt and interest, 
all securities held for the mortgage debt, 
and all the estate m the land vested in the 
transferor. (Section 114, Law of Property 
Act, 1925.) 

There is a second method available under 
Section 115 (2), which provides that where 
the mortgage debt is repaid by some- 
one other than the owner of the equity 
of redemption, the statutory receipt will 
operate as a transfer by deed of the 
benefit of the mortgage. (See Statutory 
Receipt.) 

Sub-Mortgage. 

This is a mortgage of a mortgage as where 
a mortgagee raises money on his mortgage 
deeds. It is effected by a grant by the mort- 
gagee to his lender of a term a few days 
shorter than his own term. (See Sub- 
Mortgage.) 

Equitable Mortgage. 

An equitable mortgage gives no legal 
estate to the mortgagee; it gives him a 
charge on the land, an equity in the shape 
of a right to enforce his right by the aid of 
the Courts. It is in effect an agreement to 
give a legal mortgage and the Courts will so 
interpret it. 

An equitable mortgage can be effected 
by— 

(1) A mere deposit of deeds with intent 
to charge them as security. Whilst Section 
53 (1), of the Law of Property Act, 1925, 
states that no interest in land can be created 
except by writing signed by the party 
creating the same or by his agent or by will 
or by operation of law, Section 55 provides 
that this does not affect the operation of 
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law relating to part performance. The 
Courts have always held that on the ground 
of part performance a mere deposit of deeds 
as security creates an equitable charge. 

(2) Writing under hand expressed to charge 
the land unaccompanied by the relative 
deeds. Such a mortgage will require registra- 
tion as a general equitable charge Class 
C. ill on the Land Charges Register. (See 
under Registration in this article.) 

(3) A memorandum in writing creating a 
charge on the land accompanied by the 
deeds. 

If the mortgagor will not keep the 
covenants to convey on request or to give 
a legal mortgage, the mortgagee’s only 
remedy is in the Courts. 

In some bank forms of equitable charge, 
an irrevocable power of attorney is given 
appointing an official of the bank to sell on 
behalf of the mortgagor. This power is not 
revoked by the death, disability, or bank- 
ruptcy of the donor, xn favour of a 
purchaser. (Section 126 (1).) 

An equitable charge incorporating a 
power of attorney must be under seal and 
this attracts stamp duty at the rate of 
5s. per cent. 

In some cases, a declaration of trust is 
contained in an equitable charge whereby 
the mortgagor acknowledges that he holds 
the property in trust for the bank and 
empowers the bank to remove him from the 
trust and appoint one of its officials in 
his place. (See Bankers’ Mortgage, 
Equitable Mortgage, Memorandum of 
Deposit.) 

Consolidation of Mortgages. 

The right to consolidate is not affected by 
the Act if the right to do so is reserved in one 
of the mortgages. (See Consolidation of 
Mortgages and Banker’s Mortgage.) 

Tacking and Further Advances. 

Except in regard to further advances, 
tacking is abolished by the Act. In future, 
therefore, a third mortgagee cannot, by 
obtaining a transfer of a first mortgage, 
secure priority over a second mortgagee. 
(See Tacking.) 

With regard to tacking further advances 
to a prior mortgage, the Act provides as 
follows — 

(1) A prior mortgagee shall have a right 
to make further advances to rank 
in priority to subsequent mortgages 
(whether legal or equitable) — 

(a) If an arrangement has been 
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made to that effect with the 
subsequent mortgagees ; or 
(6) If he had no notice of such 
subsequent mortgages at the 
time when the further ad- 
vance was made by him ; or 
(c) Whether or not he had such 
notice as aforesaid, where the 
mortgage imposes an obliga- 
tion on him to make such 
further advances. 

This subsection applies whether 
or not the prior mortgage was made 
expressly for securing further ad- 
vances. 

(2) In relation to the making of further 

advances after 1925, a mortgagee 
shall not be deemed to have notice 
of a mortgage merely by reason that 
it was registered as a land charge or 
in a local deeds registry, if it was not 
so registered at the time when the 
original mortgage was created, or 
when the last search (if any) by the 
mortgagee was made, whichever 
last happened. 

This subsection applies only 
where the prior mortgage was made 
expressly for securing a current 
account or other further advances. 

(The words in italics were substituted by 
the Law of Property (Amendment) Act, 
1926, for the words “date of the original 
advance’’ in the 1925 Act ) 

(3) Save in regard to the making of further 

advances as aforesaid, the right to 
tack is hereby abolished. 

(4) This Section does not apply to charges 

registered under the Land Regis- 
tration Act. (Section 94.) 

Mortgagee Taking Possession. 

The Act does not affect prejudicially the 
right of a mortgagee to take possession of the 
land, whether or not his charge is secured by 
a legal term of years absolute, but the taking 
of possession does not convert any legal 
estate of the mortgagor into an equitable 
interest. (Section 95 (4).) (See Mortgagee 
in Possession.) 

Priority of Mortgages. 

Before 1926 a legal mortgagee (there 
could only be one) had priority over all 
other interests which of necessity were of 
an equitable nature only, provided that when 
he took his mortgage he had no notice of 
earlier interests. (Non-production of the 
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relative deeds without a reasonable ex- 
planation would have been construed as 
notice). Equitable mortgagees took priority 
according to the date order of their mort- 
gages. Since 1926 these rules are no longer 
applicable owing to the possibility of 
several legal mortgages existing at one and 
the same time. Priority now is accorded to 
the mortgagee — legal or equitable — who takes 
with his mortgage the relative title deeds, 
provided he has no notice of earlier interests. 
The only notice that can affect him in this 
respect is a registration on the Land Charges 
Register. Section 199 of the Law of Property 
Act, 1925, makes this clear in subsection (1) 
which says: “A purchaser shall not be 
prejudicially affected by notice of any 
instrument or matter capable of registration 
under the provisions of the Land Charges 
Act, 1925 , . . . which is void or not enforce- 
able against him under that Act by reason 
of the non-registration thereof." By Section 
205 ( 1 ) , " purchaser ' ’ includes a mortgagee. 

Priority of mortgagees who do not obtain 
the relative title deeds (e.g. because they are 
in the hands of an earlier mortgagee) is 
determined not by date order of their 
mortgage but by date order of registration 
on the Land Charges Register as a puisne 
mortgage (legal mortgage) or general equit- 
able charge (equitable mortgage). 

Remedies of Legal Mortgagee. 

(1) He can sue the mortgagor on his 
personal covenant, mcorporated in the 
mortgage deed, to repay the debt. This is 
a useful remedy where the security has 
depreciated. 

(2) He can enter into possession. A mort- 
gagee in possession must account to the 
mortgagor not only for all rents and profits 
arising from occupation of the land, but 
also for all revenues which he might have 
received if he had used all possible care in 
the administration of the property. 

(3) He can foreclose the mortgage. An 
order for foreclosure nisi will be made by 
the Court, after default by the mortgagor, 
fixing a date (usually six months ahead) for 
repayment. If this does not materialise, an 
order for foreclosure "absolute” will be 
made whereby the fee simple is vested in the 
mortgagee subject to any prior mortgage. 
Any subsequent mortgage is extinguished. 
(Law of Property Act, 1925, Section 88 
(2).) In the case of a leasehold, a fore- 
closure order absolute vests the leasehold 
reversion and any subsequent mortgage 
term in the mortgagee, subject to any prior 


mortgage. (Section 89 (2).) By Section 91, 
the Court may make an order for sale in 
place of a foreclosure order. A mortgagee 
who gets a foreclosure order is not account- 
able to the mortgagor for any profits or 
surplus from a resulting sale. 

(4) He may sell under his statutory or 
express power of sale. Any conveyance 
thereunder vests the fee simple in the pur- 
chaser subject to any prior charge. If lease- 
hold property is concerned, the assignment 
by the mortgagee vests in the purchaser the 
leasehold reversion. 

Under Section 101 (1), a power of sale 
arises where the mortgagor is three months 
in arrear with principal repayments or two 
months in arrear with interest payments or 
has broken any covenant in the mortgage. 
A bank form of mortgage, however, usually 
provides for an immediate power of sale on 
default (or on default for one month). 
(See Banker’s Mortgage.) The proceeds 
of sale must be applied as follows — 

{a) In payment of any prior mortgages. 

(6) In payment of the costs of sale. 

{c) In payment of the mortgage debt and 
interest. 

(d) In payment of any surplus to the 
mortgagor or any subsequent mortgagees. 
Hence a search on the Land Charges 
Register must be made before parting 
with any surplus proceeds of sale. (See 
under Searches in this article.) 

(5) He may appoint a Receiver of Rents. 
Power to appoint a Receiver only arises if 
a power of sale has arisen. The appointment 
of a Receiver must be in writing but need 
not be by deed. A Receiver is deemed to 
be the agent of the mortgagor. 

A receiver must apply the income from 
the property as follows — 

(a) In payment of rent, rates, and taxes, 
etc., for which the mortgagor is liable. 

(6) In pa 3 rment of interest on prior 
mortgages. 

(c) In pa 3 rment of fire insurance premiums, 
repairs, and Receiver’s remuneration. 

(i) In payment of interest on the mortgage 
debt. 

{e) In reduction of the mortgage debt. 

A bank usually appoints a Receiver where 
the property is let and it is not possible to 
effect an immediate sale. 

Bankruptcy of Mortgagor. 

The mortgagee’s power to sell or appoint 
a receiver sh^l not be exercised only on 
account of the mortgagor committing an act 
of bankruptcy or being adjudged a bankrupt. 
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without the leave of the Court. This applies 
only where the mortgage deed is executed 
after 1925. (Section 110.) 

Discharge of Legal Mortgage. 

A receipt indorsed on, written at the foot 
of, or annexed to, a mortgage for all money 
secured, which states the name of the person 
who pays the money and is executed by the 
mortgagee shall operate, without any re- 
conveyance, as a discharge of the mortgage. 
(Section 115 (1).) (See Statutory Receipt.) 

This Section does not affect the right of any 
person to require a re-assignment, surrender, 
release, or transfer to be executed in lieu of 
a receipt. (Section 115 (4).) 

The receipt is liable to the same duty as 
if it were a reconveyance under seal. 

A banker’s mortgage is usually worded so 
as to form a security for “all money” owing 
to the bank by the mortgagor. If the mort- 
gagor's advance is being totally repaid, a 
receipt, indorsed by the bank on the mort- 
gage, for “all money thereby secured” 
would be in order; but a receipt for “all 
money thereby secured ” would not be appro- 
priate if the bank was merely releasing a part 
of its security, or exchangping one security 
for another, and the account continued to be 
overdrawn. Instead of the receipt, some 
banks indorse on the mortgage a reconvey- 
ance, by which the prenuses vested in the 
bank by the mortgage are surrendered and 
conveyed unto the mortgagor “freed and 
discharged from all moneys secured by the 
mortgage.” 

“■\^ere by the receipt the money appears 
to have been paid by a person who is not 
entitled to the immediate equity of redemp- 
tion, the receipt shall operate as if the 
benefit of the mortgage had by deed been 
transferred to him, unless — 

“(a) it is otherwise expressly provided; 
or 

“ (6) the mortgage is paid off out of capital 
money, or other money in the hands 
of a personal representative or trus- 
tee properly applicable for the dis- 
charge of the mortgage, and it is not 
expressly provided tiiat the receipt 
is to operate as a transfer.” (Section 
115 (2).) 

For example, if a mortgage by Brown to 
Jones is discharged by Robinson, the mort- 
gage deed may be indorsed as follows — 

“The within named Jones hereby acknow- 
ledges that all money secured by the 
within written mortgage, including in- 


terest and costs, has been paid. The 
said money has been paid by Robinson 
of . . . .” 

Such a receipt operates as if the benefit of 
the mortgage has by deed been transferred 
to Robinson. 

When an overdrawn account is transferred 
from one bank to another, if the security 
held is a mortgage, the mortgage should be 
reconveyed by the old bank to the customer 
and a fresh mortgage given to the new bank. 
If the old mortgage is discharged by a receipt 
showing that the money was paid by the 
new bank, it would, as stated above, operate 
as a transfer of the mortgage to the new 
bank, but the new bank could hold the 
mortgage merely for the specific amount 
which was paid to the old bank. That 
amount would require to be debited to a 
loan account, and the only transactions that 
could be made would be payments in per- 
manent reduction of the loan. If the amount 
were debited to a current account, each 
credit would go to reduce the amount of the 
mortgage, and each withdrawal would form 
an unsecured overdraft. (See Clayton’s 
Case.) 

This Section does not apply to the dis- 
charge of a charge registered under the 
Land Registration Act, 1925. (Section 115 
( 10 ).) 

Cesser of Mortgage Terms. 

When the money secured by a mortgage 
has been discharged the mortgage term 
becomes a satisfied term and ceases. (Sec- 
tion 116.) 

When a mortgage is discharged the deeds 
are returned to the mortgagor. By Section 
96 (2), a mortgagee shall not be liable if 
he delivers the deeds to the person not 
having the best right thereto unless he has 
notice of the claim of a person having a 
better right. To this subsection the follow- 
ing words were added by the Law of Property 
(Amendment) Act, 1926: “In this sub- 
section ‘notice’ does not include notice im- 
plied by reason of registration under the 
Land Charges Act, 1925, or in a local deeds 
register.” “Notice,” therefore, in that sub- 
section means actual notice, and the mort- 
gagee (without any notice from a second 
mortgagee) need not require a search to 
be n^e in the Land Registry, or a local 
deeds registry, to ascertain if a second 
mortgage has been registered, before he 
returns the deeds to the mortgagor. A second 
mortgagee should give the prior mortgagee 
notice of his charge in writing. 
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Possession of Title Deeds. 

Where a banker is in possession of the 
title deeds either with a legal mortgage or a 
memorandum of deposit he is, as a general 
rule, in a safe position, as before any person 
can deal with the legal estate he must first 
ascertain where the title deeds are. The 
effect of the possession of title deeds is 
given in Section 13 — 

“This Act shall not prejudicially affect 
the right or interest of any person arising 
out of or consequent on the possession by 
him of any documents relating to a legal 
estate in land, nor affect any question 
arising out of or consequent upon any 
omission to obtain or any absence of pos- 
session by any person of any documents 
relating to a legal estate in land,” 

In connection with a banker's safe position 
see also Section 94 ante. 

Statutory Mortgages. 

Short forms of mortgages are set out in 
the Act and certain provisions are deemed 
to be included in such a mortgage deed. 
(See Statutory Mortgage.) 

Registration of Mortgages. 

Legal and equitable mortgages by deposit 
of title deeds do not require registration as 
land charges. 

Legal and equitable mortgages without a 
deposit of deeds, or all the material deeds, 
require to be registered as land charges, 
and they rank according to the date of 
registration. (Section 97.) 

The registration as a land charge con- 
stitutes actual notice of such instrument to 
all persons and for all purposes connected 
with the land affected from the date of 
registration and so long as the registration 
continues in force. This Section applies 
without prejudice to the provisions (see 
Section 97 respecting the making of fur- 
ther advances by a mortgagee), (Section 198.) 

The above provisions do not apply to regis- 
tered land. (See Land Registration.) 

Mortgages and charges created by com- 
panies must be registered under the Com- 
panies Act, 1948; and if it is registered 
land also under the Land Registration 
Act, 1925. 

By the Land Charges Act, 1925, in the 
case of a charge on land (not registered land) 
created by a company, registration under the 
Companies Act, 1948, shall be sufficient, in 
place of registration under the Land Charges 
Act. But if the company's land is wit^ 
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the jurisdiction of the Yorkshire Deeds 
Registries, a legal mortgage must also be 
registered in the Registry of the particular 
Riding. 

Summary of Registrations. 

The mortgages and charges in which a 
banker is particulsirly interested are — 

Legal Mortgage, protected by a deposit of 
all the material title deeds. 

Puisne Mortgage, that is, a legal mortgage 
not protected by a deposit of the title deeds 
or of all the material title deeds. 

Equitable Charge, that is, a deposit of all 
the material title deeds with or without a 
memorandum of deposit. 

General Equitable Charge, that is, an equit- 
able charge which is not protected by a 
deposit of all the material title deeds 

In England and Wales (except Yorkshire) 
and the City of York proper: 

Register at Land Charges Registry, Lon- 
don — Puisne mortgage; General equitable 
charge. 

No registration is required for — Legal 
mortgage ; Equitable charge. 

It is to be noted, with respect to an 
equitable charge, that a memorandum of 
deposit usually contains an undertaking to 
give a legal mortgage when required. This 
undertaking constitutes an “estate con- 
tract” and, as such, is registrable as a land 
charge under the Land Charges Act, 1925, 
but so long as a banker retams possession 
of the deeds he should be safe without 
registration. (See Land Charges.) 

Registration of a land charge must be 
made on Form L.C. 4 (fee. Is. 6d. per name). 
If not made by a solicitor, it must be 
supported by a statutory declaration by the 
owner of the charge on form L.C 9. Vacation 
of a land charge can be made on Form 
L C, 8 (fee. Is. per name) or on form L.C. 17. 
If this latter form is used, it need not be 
sealed by the bank if the instrument of 
charge is exhibited with it at the Register, 
bearing in addition to the statutory receipt 
the following: “The said bank here% 
consents to the cancellation of the Land 
Charge registered on day of , 

reference No. in the name of 

affecting land situated in the 
County of in the parish or district 

of 

Yorkshire. When the land affected is 
situate in any of the three Ridings (the City 
of York proper is excluded) — 

Legal Mortgage. A verbatim copy, or a 
memorial, on the prescribed forms, should 
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be registered in the deeds department of the 
local registry. 

Puisne Mortgage. It may be registered in 
the deeds department or in the land charges 
department, but if in the former department 
it need not also be registered in the latter 
department. 

Mortgages have priority according to the 
date of registration. 

Equitable Mortgage. Not usually regis- 
tered. The Yorkshire Registries, however, 
are open to register an equitable mortgage 
either in the deeds department or, as an 
"estate contract," in the land charges 
department or, if desired, in both depart- 
ments. (See under Yorkshire Registry 
OF Deeds.) 

General Equitable Charge. Register in the 
land charges department of the local 
registry. 

Charges by Compames. Register with 
the Registrar of Companies all mort- 
gages and charges (legal or equitable) 
whether accompanied by the deeds or not 
on any land, wherever situate, within 
twenty-one days from the date of creation 
of the mortgage. Such registration of a land 
charge takes the place of registration under 
the L^nd Charges Act, 1925. 

Where the land is in Yorkshire, register 
in the local registry fin addition to the regis- 
tration with the Registrar of Companies) : 
Legal mortgage; Puisne mortgage; each 
debenture giving a legal charge on land, 
unless a covering Trust Deed is registered. 

Registered Land. See below. 

(See Registration of Charges.) 

Industrial and Provident Societies Act. 

Friendly Societies Act. 

Societies registered under these Acts do 
not come within the scope of the Companies 
Act, 1948, and therefore a charge does not 
require registration with the Registrar of 
Companies. 

As to a charge on farming stock by an 
Industrial and Provident Society see Agri- 
cultural Credits Act, Section 14. 

Registered Land (that is, land registered 
under the Land Registration Act, 1925). It 
is not within the provisions of the Land 
Charges Act, 1925. 

A charge must be registered at the Land 
Registry, London. 

Where a land certificate, or a certificate 
of charge, is deposited as security, and 
it is not proposed to take a registered 
charge, give notice of deposit to the Land 
Registiy. 

S^ere a mortgage is effected as though 
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the land were unregistered land, the mort- 
gage must be protected on the register by a 
caution. 

A charge by a company must, in addition, 
be registered with the Registrar of Com- 
panies. 

Registered land is exempt from registra- 
tion in the Yorkshire Deed Registries. 

(See Land Registration.) 

Priority Notice. A priority notice of the 
registration of a contemplated charge under 
the Land Charges Act, 1925, may be given at 
least fourteen days before the registration is 
to take effect. (See under Land Charges.) 

Summary of Searches. 

In taking a security on land, it is subject 
to any mortgage or charge wluch has been 
registered. Search should, therefore, always 
be made at the Land Charges Registry, 
London, to ascertain if there is any existing 
registered charge against the borrower. 

When the land is in Yorkshire, search at 
the Deeds Department and also at the Land 
Charges Department of the appropriate 
Yorlwhire Registry. (Instruments such as 
bankruptcy petitions, receiving orders, etc., 
are registrable under the Land Charges Act, 
1925, only at the Land Charges Registry, 
London, but if any land within the three 
Ridings is affected by those instruments, 
they are, being Orders of Court, accepted 
for enrolment in the Deeds Department of 
the Yorkshire Registry.) 

Where building sites and new properties 
are concerned the Local Land Charges 
Registers should be searched for road 
charges and town-planning schemes, the 
register of the County Authority as well as 
the Rural, Urban, or Municipal Authority’s 
register. 

Where a limited company is concerned, 
a search must also be made on the company’s 
file kept by the Registrar of Companies at 
Bush House. 

Searches on the Land Charges Register 
should be made against the names of all 
persons through whom a title is being made. 
In searching against the name of a married 
woman, search should also be made against 
her maiden name, if she owned the land 
prior to her marriage. Where a person has 
changed his address, or has two addresses, 
search should be made against his name 
at each address. A search against a firm 
should be made against the name of each 
partner. 

Where a mortgage is taken from executors, 
a dminis trators, or trustees, a search should 
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be made against each executor, adminis- 
trator, or trustee, as well as against the 
deceased or the creator of the settlement. 
The deceeised may have charged the property 
before his death; subsequent dealings by 
executors, etc., are registered under their 
own names as they are “estate owners." 

A search, however, under one executor’s 
name should normally disclose any charges. 

A search is made in the alphabetical index 
at the registry against the owner of the land. 

If that search shows that something is regis- 
tered against his name, then an application 
should be made for an office copy of the 
entry in the register. 

A search may be made personally, but the 
better way is to apply on Form L.C. 1 1 for 
a certificate of official search (fee. Is. 6d. 
per name). Anyone obtaining that official 
certificate is protected against any loss that 
may arise from error in the Certificate. 
(Land Charges Act, 1925, Section 17.) By 
the Law of Property (Amendment) Act, 
1926, when a purchaser (which mcludes a 
mortgagee) has obtained an official certifi- 
cate, any entry made in the register after 
the date of the purchase, shall not, if the 
purchase is completed before the expiration 
of th^ fourteenth day after the date of the 
certificate, affect the purchaser. By the 
Yorkshire Registries Act, 1884, Section 21, 
a certificate of official search in the Deeds 
Department can be produced in Court as 
evidence. 

In taking title deeds as security there 
should, strictly, be a certificate of an official 
search along with the deeds against each 
person who has been interested in the land 
since 1925. The absence of a certificate may 
mean that some purchaser failed to make a 
search and, possibly, to discover a registered 
charge. 

When deeds are no longer required as 
security, they may be given up to the person 
who deposited them without searching the 
register. A banker, however, must not dis- 
regard any express notice that he may have 
received from a second mortgagee, and he 
should obtain written instructions from the 
mortgagor to hand the deeds to the second 
mortgagee. 

Title deeds may be returned to a company 
without making a search on the company's 
file at Bush House. 

When a bank sells mortgaged property 
under its power of sale, a search s^uld be 
made before paying over any surplus pro- 
ceeds to the mortgagor, for, if the search 
reveals another in^est^ person, the sur- 
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plus must be held by the bank in trust for 
that person. 

In the case of registered land a search 
should be made at the Land Registry. Unless 
the land certificate is produced at the time 
of the search, the written authority of the 
registered proprietor is necessary. 

It must be understood that in the Stamp 
Act, the 5s. per cent rate apphes to mort- 
gages under seal (which may include an 
equitable mortgage) and the 2s. per cent 
rate applies to mortgages under hand. 

By the Stamp Act, 1891 (amended), the 
stamp duties are — 

Mor’tgage, Bond, Debenture, £ s. d. 
Covenant (except a marketable 
security otherwise specially 
charged with duty), and War- 
rant of Attorney to confess 
and enter up judgment. 

(1) Being the only or prin- 
cipal or primary security 
(other than an equitable 
mortgage) for the pay- 
ment or repayment of 
money — 

Not exceedmg ;^10 . . 6 

Exceeding — 

;^10 and not exceeding ;^25 1 4 


£25 „ 

£50 

2 

6 

;^50 „ 

£100 

5 

0 

;^100 „ 

£150 

7 

6 

;^150 „ 

£200 

10 

0 

;^200 „ 

£250 

12 

6 

;C250 

£300 

15 

0 

/300 




For every /1 00, and also for 



any fractional 

part of 



;^100, of the 

amount 



secured 

• • 

5 

0 


(2) Being a collateral, or aux- 
iliary, or additional, or 
substituted security (other 
than an equitable mort- 
gage), or by way of further 
assurance for the above- 
mentioned purpose where 
the principal or primary 
security is duly stamped: 

For every ;^100, and also for 
any fractional part of 
;^100, of the amount 
secured ... 10 

By Section 7 of the Revenue 
Act, 1903, the total duty 
payable under this head 
is not to exceed lOs. 

[The collateral security 
should also bear a 
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i d. 

duty paid stamp. (See 
Denoting Stamps.)] 

(3) Being an equitable mort- 
gage: 

For every ;^100, and any 
fractional part of ;^100, 
of the amount secured . 2 0 

(4) Transfer, Assignment, 

Disposition, or Assigna- 
tion of any mortgage, 
bond, debenture, or 
covenant (except a mar- 
ketable security), or of any 
money or stock secured by 
any such instrument, or 
by any warrant of attor- 
ney to enter up judgment, 
or by any judgment : 

For every ;^100, and also 

for any fractional part of 
;^100, of the amount 
transferred, assigned, or 
disponed, exclusive of 
interest which is not in 
arrear .... 10 

The same 

And also where any further 

money is added to the" secmty 
money already secured 

1. money. 

(5) Reconveyance, Re- 
lease, Discharge, Sur- 
render, Resurrender, 

Warrant to Vacate, 
or Renunciation of any 
such security as aforesaid, 
or of the benefit thereof, 
or of the money thereby 
secured : 

For every ;^100, and also 
for any fractional part 
of ;^100, of the total 
amount or value of the 
money at any time 
secured ... 10 

Maximum in case of reconveyance of a 
collateral security, provided that the re- 
conveyance of the primary security has been 
duly stamped, 10s. 

Since 1st January, 1926, a receipt indorsed 
on a mortgage, when the mortgage is 
discharged, operates as a reconveyance. 
The receipt is subject to the same duty as a 
reconveyance. 

A receipt by a building society, indorsed 
upon a mortgage, is exempt from stamp 
duty. (See Building Society.) 

In the case of a conveyance (consideration 
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;^1,000) from Brown and Jones as tenants in 
common to Jones, subject to a mortgage of 
;^5,000, the duty is chargeable upon the 
consideration and half the amount of the 
mortgage debt — 

1,000 = consideration 
2,500 = half of mortgage 

;£3,500. (See Conveyance.) 

The following are the Sections of the Stamp 
Act, 1891, relating to mortgages, etc. 

Meaning of ” Mortgage 

"86. (1) For the purposes of this Act the 
expression ‘ mortgage ' means a 
security by way of mortgage for the 
payment of any definite and certain 
sum of money advanced or lent at 
the time, or previously due and 
owing, or forborne to be paid, being 
payable, or for the repayment of 
money to be thereafter lent, ad- 
vanced, or paid, or which may be- 
come due upon an account current, 
together with any sum already 
advanced or due, or without, as the 
case may be ; 

" And includes — 

" (a) Conditional surrender by 
way of mortgage, further 
charge, wadset, and heritable 
bond, disposition, assigna- 
tion, or tack in security, and 
eik to a reversion of or 
affecting any lands, estate, 
or property, real or personal, 
heritable or movable, what- 
soever : and 

" (6) Any deed containing an obli- 
gation to infeft any person 
in an annual rent, or in 
lands or other heritable sub- 
jects in Scotland, under a 
clause of reversion, but with- 
out any personal bond or 
obligation therein contained 
for payment of the money 
or stock intended to be 
secured: and 

" (c) Any conveyance of any lands, 
estate, or property whatso- 
ever in trust to 1^ sold or 
otherwise converted into 
money, intended only as a 
security, and redeemable 
before the sale or other 
disposal thereof, either by 
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express stipulation or other- 
wise, except where the 
conveyance is made for the 
benefit of creditors gener- 
ally, or for the benefit of 
creditors specified who ac- 
cept the provision made for 
payment of their debts, in 
full satisfaction thereof, or 
who exceed five in number : 
and 

" {d) Any defeasance, letter of re- 
version, back bond, declara- 
tion, or other deed or writing 
for defeating or making 
redeemable or explaining or 
qualifying any conveyance, 
transfer, disposition, assign- 
ation, or tack of any lands, 
estate, or property what- 
soever, apparently abso- 
lute, but intended only as a 
secunty: and 

“ {e) Any agreement (other than 
an agreement chargeable 
with duty as an equitable 
mortgage), contract, or bond 
accompanied with a deposit 
of title deeds for making a 
mortgage, wadset, or any 
other secunty or conveyance 
as aforesaid of any lands, 
estate, or property com- 
prised in the title deeds, or 
for pledging or charging 
the same as a secunty : and 
"(/) Any deed whereby a real 
burden is declared or created 
on lands or hentable subjects 
in Scotland : and 
“(g) Any deed operating as a 
mortgage of any stock or 
marketable secunty. 

“(2) For the purpose of this Act the 
expression ‘ equitable mortgage ’ 
means an agreement or memoran- 
dum, under hand only, relating to 
the deposit of any title deeds or 
instruments constituting or being 
evidence of the title to any property 
whatever (other than stock or 
marketable security), or creating a 
charge on such property." 

With reference to the word “property" 
in this subsection, “in administration 
' property ' is not considered to include 
goods, and a memorandum of deposit of 
bills of lading or dock warrants is not 
within the charge." “A power of sale 


superadded to such a pledge does not make 
it a mortgage " (Alpe’s Law of Stamp 
Duties.) 

(See Equitable Mortgage.) 

Direchon as to Duty in Certain 
Cases. 

“87. (1) A security for the transfer or 
retransfer of any stock is to be 
charged with the same duty as a 
similar secunty for a sum of money 
equal in amount to the value of the 
stock; and a transfer, assignment, 
disposition, or assignation of any 
such security, and a reconveyance, 
release, discharge, surrender, re- 
surrender, warrant to vacate, or 
renunciation of any such security, 
IS to be charged with the same duty 
as an instrument of the same de- 
scription relating to a sum of money 
equal in amount to the value of the 
stock. 

“ (2) A security for the payment of any 
rent charge, annuity, or periodical 
payments, by way of repayment, or 
in satisfaction or discharge of any 
loan, advance, or pa 3 mient intended 
to be so repaid, satisfied, or dis- 
charged, is to be charged with the 
same duty as a similar security for 
the payment of the sum of money so 
lent, advanced, or paid 

“ (3) A transfer of a duly stamped security, 
and a security by way of further 
charge for money or stock, added to 
money or stock previously secured 
by a duly stamped instrument, is 
not to be charged with any duty by 
reason of its containing any further 
or additional security for the money 
or stock transferred or previously 
secured, or the interest or dividends 
thereof, or any new covenant, 
proviso, power, stipulation, or 
agreement in relation thereto, or 
any further assurance of the pro- 
perty comprised in the transferred 
or previous security. 

“(4) Where any copyhold or customary 
lands or hereditaments are mort- 
gaged alone by means of a con- 
ditional surrender or grant, the ad 
valorem duty is to be charged on the 
surrender or grant, if made out of 
court, or the memorandum thereof, 
and on the copy of court roll of 
the surrender or grant, if made in 
court. 
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“(5) Where any copyhold or customary 
lands or hereditaments are mort- 
gaged, together with other property, 
for securing the same money or the 
same stock, the ad valorem duty is 
to be charged on the instrument 
relating to the other property, and 
the surrender or grant, or the 
memorandum thereof, or the copy 
of court roll of the surrender or 
grant, as the case may be, is not to 
be charged with any higher duty 
than ten shillings. 

" (6) An instrument chargeable with ad 
valorem duty as a mortgage is not 
to be charged with any further duty 
by reason of the equity of redemp- 
tion in the mortgaged property 
being thereby conveyed or limited 
in any other manner than to a pur- 
chaser, or in trust for, or according 
to the direction of, a purchaser. 

Security for Future Advances, how to he 
Charged. 

“88 (1) A security for the payment or 

repayment of money to be lent, 
advanced, or paid, or which may 
become due upon an account cur- 
rent, either with or without money 
previously due, is to be charged, 
where the total amount secured or 
to be ultimately recoverable is in 
any way limited, with the same 
duty as a security for the amount 
so limited. 

“ (2) Where such totaJ amount is un- 
limited, the security is to be 
available for such an amount only 
as the ad valorem duty impressed 
thereon extends to cover, but where 
any advance or loan is made in 
excess of the amount covered by 
that duty the security shall for the 
purpose of stamp duty be deemed 
to be a new and separate instru- 
ment, bearing date on the day on 
which the advance or loan is made. 

“ (3) Provided that no money to be 
advanced for the insurance of any 
property comprised in the security 
against damage by fire, or for 
keeping up any policy of life insur- 
ance comprised in the security, or 
for effecting in lieu thereof any new 
policy, or for the renewal of any 
grant or lease of any property com- 
prised in the security upon the 
dropping of any life whereon the 


property is held, shall be reckoned 
as forming part of the amount in 
respect whereof the security is 
chargeable with ad valorem duty. 

Exemption from Stamp Duty in Favour of 
Benefit Building Societies Restricted. 

“ 89. The exemption from stamp duty con- 
ferred by the Act of the Session held in the 
sixth and seventh years of King William the 
Fourth, chapter thirty-two, for the regula- 
tion of benefit building societies, shall not 
extend to any mortgage made after the 
thirty-first day of July one thousand eight 
hundred and sixty-eight, except a mortgage 
by a member of a benefit building society for 
securing the repayment to the society of 
money not exceeding five hundred pounds." 

A mortgage must be stamped within 
thirty days of the date of the deed, or if from 
abroad within thirty days from its arrival in 
this country. The same time is allowed for 
further stamping a banker's mortgage, where 
the amount is not limited, for an additional 
overdraft, dating from the time the extra 
advance is taken. 

The validity of a legal mortgage is not 
affected merely by the fact that it is not 
stamped, but the deed cannot be produced 
in Court as evidence unless it is properly 
stamped. An unstamped mortgage may be 
stamped, after the expiry of the thirty 
days, on payment of a penalty. 

Memorandum by the Inland Revenue 

“ Primary Securities. The instruments 
given to banks by their customers to secure 
overdrafts on current account are, whether 
legal or equitable mortgages, almost invari- 
ably worded as securities for all sums due 
or to become due to the bank. In such 
circumstances the earliest of the instruments 
is the primary security for all advances, and 
must in the first place be stamped 2s. 6d. 
(now 5s.) or Is. (now 2s.) per cent mortgage 
or equitable mortgage duty on the highest 
amount at any one time due in respect of 
the indebtedness secured to the bank up to 
date (i.e. within thirty days) and with addi- 
tional duty from time to time, in accordance 
with the provisions of Section 88 (2) of the 
Stamp Act, 1891, if the indebtedness should 
subsequently reach, at any one time, a 
higher total. If the earliest security be 
vacated and further advances be afterwards 
made, the earliest of the remaining securi- 
ties must be treated as the primary security 
for the further advances. 
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*' CoUaitfal Securities. Each of the other 
instruments must be treated as a collateral 
security for the highest amount of overdraft. 

In the case of legal mortgages, full ad 
valorem duty of 6d. per cent (now Is.) is 
chargeable on the highest amount at any 
one time due in respect of the indebtedness 
secured up to 31st August, 1903, and similar 
ad valorem duty of 6d. (now Is.) for every 
;^100, or fraction of ;£1()0, increase of this 
indebtedness after that date ; but as to such 
increased indebtedness arising after 31st 
August, 1903, with a limit of 10s. in respect 
thereof, under the provisions of Section 7 of 
the Revenue Act, 1903. The collateral 
security or securities should also bear a 
duty-paid stamp under Section 11 of the 
Stamp Act, 1891. (See Denoting Stamps.) 
An £^ditional duty-paid stamp can be 
obtained from time to time, as and when 
additional duty is impressed on the primary 
security. 

" Equitable Mortgages. In the case of 
equitable mortgages, every security, whether 
primary or collateral, is chargeable with the 
duty of Is. per cent (now 2s.) on the highest 
amount at any one time due in respect of 
the indebtedness secured to the bank up to 
date (i.e. within thirty days) and with addi- 
tional duty from time to time, in accordance 
with the provisions of Section 88 (2) of the 
Stamp Act, 1891, if the indebtedness should 
subsequently reach, at any one time, a 
higher total. 

"In no case can the value of the security 
assigned, deposited, or charged, be taken as 
the basis of assessment for mortgage duty. 

" Reconveyances. Reconveyance duty is 
payable on the highest amount of the in- 
debtedness at any one time secured; this 
duty is exigible on all reconveyances, where 
the highest amount at any time due on the 
vacat^ security is ;^2,000 or under; where 
it is over ;^2,000 only on the final discharge ; 
any parti^ release in that case attracting 10s. 

" If it should be found that duty has been 
previously paid on a wrong basis, all the 
instruments should be forwarded to this 
office with a statement of the highest 
amount of the customer’s indebtedness at 
any time subsequent to the date of the 
first instrument, in order that the case 
may be submitted to the Board of Inland 
Revenue. 

"The reconveyance of a collateral security 
is liable to a maximum duty of ten shillings 
if the reconve}rance of the primary security 
is duly stamp!^. If the ad valorem duty is 
less than ten shillings, the reconveyance of 
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the collateral security should be stamped 
with ad valorem duty” [i.e. 6d. per cent (now 
Is.)]. — Alpe’s Law of Stamp Duties. 

When a primary security is given up and 
a fresh security is taken in its place the 
charge on the substituted security is to be 
stamped as a collateral security. 

When a mortgage (legal or equitable) 
limits the amount recoverable against the 
secunty, the duty is 5s. or 2s. per cent, 
according as leg^ or equitable, on that 
recoverable amount. The amount entered as 
the limit in the instrument should be the max- 
imum figure at which the secunty is valued by 
the banker. When the amount recoverable is 
limited by the charges, the above rule as to 
stampmg primary and collateral and equit- 
able securities does not apply 

When a legal mortgage is given in fulfil- 
ment of an agreement in a memorandum of 
deposit under seal (stamped 5s. per cent), 
the mortgage is liable to the duty of a sub- 
stituted security (see Schedule (2) p. 430 
i.e. Is per cent, with a hmit of 10s., but 
a legal mortgage in fulfilment of an agree- 
ment in a memorandum under hand is liable 
to the full mortgage duty of 5s. per cent. 

(See Attornment ; Consolidation of 
Mortgages ; Debts, Assignment of ; 
Equitable Mortgage ; Equity of Re- 
demption; Foreclosure; Legal Mort- 
gage ; Mortgagee in Possession ; Notice 
OF Second Mortgage; Priorities; Re- 
ceiver; Reconveyance; Second Mort- 
gage ; Ship ; Statutory Mortgage ; Tack- 
ing ; Title Deeds.) 

MORTGAGE CAUTION. An alternative 
form of mortgage of registered land is 
provided in Section 106 of the Land Registra- 
tion Act, 1925, to the method of regis- 
tering a charge and getting a charge certi- 
ficate. A registered title can be charged by 
an ordinary mortgage deed as if it were 
unregistered land, and the mortgagee can 
protect himself by lodging a special form of 
caution at the Land Registry c^led a " mort- 
gage caution.” This caution when lodged 
must be accompanied by the land certificate, 
the mortgage instrument, and a certified copy 
thereof. The caution is entered on the Pro- 
prietorship Register, the certified copy of the 
mortgage filed, and the original returned to 
the mortgagee. This system is rarely used, 
however. 

MORTGAGE DEBENTURE. A debenture 
which not only promises to pay a certain 
sum, but also charges some or all of the pro- 
perty of the company with the payment of 
the money. (See Debenture.) 
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MORTGAGE, DEPOSIT OF. (See Sub- 

Mortgage.) 

MORTGAGE OF EQUITABLE INTEREST. 
A party can borrow by way of legal mortgage 
on his equitable interest in an estate. Thus 
a beneficiary under a trust for sale, the 
owner of a reversionary interest, a joint- 
owner who is a tenant in common in equity, 
has an interest on which he can raise money. 
In these cases there is no legal estate to 
charge ; a beneficiary under a trust for sale 
has rights solely against the proceeds of sale, 
a remainderman has only his equitable 
interest, and a joint tenant, although he may 
hold the legal estate jointly as trustee, can 
only charge his beneficial interest in the 
proceeds of sale. 

A mortgage of any such equitable interest 
in land will not be accompanied by the 
relative title deeds, which are vested in the 
trustees. Such a mortgage cannot be pro- 
tected by registration on the Land Charges 
Register for it is not a charge on land but 
on the proceeds of sale thereof. 

Protection is obtained by giving written 
notice of the mortgage to the trustees or to 
a trust corporation appointed for the 
purpose. An acknowledgment should be 
obtained and inquiry made of the trustees 
as to any prior notice received. Priority is 
determmed by date order of the receipt of 
notice by the trustees. If a joint tenant 
mortgages his equitable interest, additional 
protection can be obtained by having a 
memorandum of the mortgage indorsed on 
the holding deed. 

Where registered land is concerned, a 
mortgage of an equitable interest therein 
can be protected by registration on the 
Minor Interests Index. 

Where stocks and shares are concerned, 
a notice in lieu of distringas can be served 
on the respective registrars. 

It is important to see that a reversionary 
interest is absolute and not contingent. If 
the latter, the security should be supported 
by a life policy to cover the mortgagor’s 
decease. 

A mortgage of a reversionary interest is not 
an ideal security, as the mortgagee cannot 
foreclose the assets of the estate, he can 
only sell the reversionary interest to another 
party. (See Reversionary Interest.) 
MORTGAGE OF SHIP. (See Ship.) 
MORTGAGE OF STOCK. For stamp 
duties on mortgage of stock or marketable 
security under hand only, see Agreement, 
and Section 23 of Stamp Act, 1891. By 
deed, see Mortgage, and Section 86. 


MORTGAGE REGISTER. (See Register 
OF Charges.) 

MORTGAGE TERM. The term or period 
for which land is vested by a mortgage in 
the mortgagee. 

MORTGAGEE. The person in whose 
favour a mortgage is given. 

MORTGAGEE IN POSSESSION. Where 
a mortgagor has failed to repay the money 
due under his mortgage, and the mortgagee 
has taken into his own hands the collection 
of the rents and management of the property, 
he IS a mortgagee in possession. A mort- 
gagee, however, usually puts in a receiver to 
manage the estate and collect rents, as the 
mortgagee thereby avoids the liabilities to 
which he would be exposed by being a 
mortgagee in possession. 

A bank’s mortgage may include a clause 
by which the mortgagor attorns tenant to the 
bank, provided that neither the tenancy 
created by the attornment nor any receipt 
of rent shall constitute the bank mortgagees 
in possession or render them liable to 
account as such. (See Attornment.) 

An equitable mortgagee by deposit of title 
deeds can take possession only after he has 
received the sanction of the Court. 

By the Law of Property Act, 1925, 
Section 99, a mortgagee in possession shall 
have, if and as far as a contrary intention is 
not expressed in the mortgage deed, or 
otherwise in writing, power to make from 
time to time, an agricultural or occupation 
lease for any term not exceeding twenty-one 
years, or in the case of a mortgage made 
after 1925, fifty years ; a building lease for 
any term not exceedmg ninety-nine years, or 
in the case of a mortgage made after 1925, 
999 years; and every such lease shall be 
made to take effect in possession not later 
than twelve months after its date. Every 
such lease shall reserve the best rent that 
can reasonably be obtained, and shall con- 
tain a covenant by the lessee for payment of 
the rent and a condition of re-entry on the 
rent not being paid within a time therein 
specified not exceeding thirty days. Every 
such building lease shall be made in con- 
sideration of the lessee, or some person by 
whose direction the lease is granted, having 
erected, or agreeing to erect within not more 
than five years from the date of the lease, 
buildings, new or additional, or having 
improved or repaired buildings, or a^eeing 
to improve or repair buildings within that 
time, or having executed, or agreeing to 
execute within that time, on the land leased, 
an improvement for or in connection with 
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building purposes. A peppercorn rent, or 
nominal rent, may be made payable for the 
first five years, or any less part of the term. 
Nothing in the Law of Property Act, 1925, 
afiects prejudicially the right of a mortgagee 
to take possession, but the taking of possess- 
sion does not convert any legal estate of the 
mortgagor into an equitable interest. (Sec- 
tion 95 (4).) (See Mortgage.) 

MORTGAGOR. The person who mort- 
gages or charges his property in favour of a 
party who has lent him money. 

MORTMAIN. (Literally “dead hand.") 

In olden times when real estate passed 
into the possession of a corporation, it was 
said to be held in mortmain ; that is, in dead 
hand, because, the corporation having a 
perpetual existence, any payments which 
were due when the estate passed from one 
person to another became non-existent. A 
corporation may now hold land in practically 
the same way as an individual, the holding 
in mortmain being almost obsolete. 

MUNICIPAL BANK. Following the Muni- 
cipal Savings Banks (War Loan Investment) 
Act, 1916, the first (and only) Municipal 
Bank was opened in Birmingham under the 
title of the Birmingham Corporation Savings 
Bank in 1916. It was later reconstituted 
under the Birmingham Corporation Act, 
1919, and known as the Birmingham Muni- 
cipal Bank. The management is vested in a 
committee of the City Council. The Bank 
is conducted in conformity with the pro- 
visions of the Act of 1919, and subsequent 
Acts, and of Regulations as approved by 
H.M. Treasury and the Chief Registrar of 
Friendly Societies. 

The Birmingham Municipal Bank is a 
savings bank, and the objects are — 

(а) To receive deposits and to guarantee 

the pa}ntnent of interest on and the 
repa 3 ment of such deposits. 

(б) To advance money to any depositor 

desiring to purchase or acquire a 
dwelling-house or dwelling-houses 
in the City of Birmingham, and in 
any adjoining area with the con- 
sent of the lobtl authority thereof, 
or any interest therein. 

(c) To advance money to any depositor 

desiring to purchase or acquire 
land within the City of Birmingham 
and in any adjoining area, with the 
consent of the local authority 
thereof, for the purpose of an 
allotment. 

(d) To utilise and invest the funds of the 

Bank in acccffdance with the Acts 
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and these regulations or such other 
regulations as may be made as 
therein provided. 

Except in the case of a mortgage deed, 
stamp duty shall not be chargeable on any 
document made or given in pursuance of 
the Regulations. 

The Bank has a head office and sixty- 
seven branches. At the 31st March, 1946, 
balances due to depositors exceeded 
;£74,000,000, and there were 585,000 open 
accounts. 

Powers to estabhsh mumcipal banks were 
obtained in 1930 by Birkenhead and Cardiff, 
but were not exercised. 

MUNICIPAL CORPORATION. (See 
Borough Council, Local Authorities.) 

MUNIMENTS. (From Latin mumo, to 
fortify.) The documents by which rights or 
claims are fortified or maintained. 

MUTILATED CHEQUE OR BILL. If a 
cheque is presented for payment which has 
been torn to such an extent as to suggest that 
it has been so torn with the object of can- 
cellmg it, the banker may be liable if 
he pays, and it is subsequently found 
that the drawer had torn up the cheque on 
purpose. 

It is customary lor the banker to return 
such a cheque (unless confirmed by the 
drawer) marked “cheque mutilated” or 
“cheque tom,” but if a note is written 
upon the cheque by the collecting banker 
that the cheque was accidentally torn by 
him, or that he guarantees it, the pay- 
ing banker usually accepts such an ex- 
planation, or guarantee, as sufficient. An 
unconfirmed explanation by a payee is not 
as a rule, accepted 

MUTILATED NOTES. Mutilated ;^1 and 
10s. Bank of England notes should be pre- 
sented at the Bank of England. Where a 
fragment consists of more than half a note 
and contains the whole of the sentence “I 
promise to pay the bearer on demand the 
sum of One Pound (or Ten Shillings),” to- 
gether with some portion of the signature 
and one complete print of the series index 
and of the serial number, together with some 
portion either of the other series index or 
the other serial number, such note will ord- 
inarily be paid forthwith: any notes not 
fulfilling the above requirements will be dealt 
with according to the fragments presented 
and the nature of the evidence forthcoming 
regarding the destruction of the missing 
parts. 

(See legal decisions under Bank of Eng- 
land Notes.) 
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MUTUAL DISPOSITION. In the Stamp 
Act, 1891, the reference to the stamp duty 
is: Mutual Disposition or Conveyance in 
Scotland. (See Exchange or Excambion ) 

MUTUAL INSURANCE. Where a banker 
holds a mortgage upon a ship, the insurance 
policy to be given to him should not be a 
mutual insurance policy, if he has to be liable 
for calls. In an insurance of this nature, 
the liabilities of the company (incurred 
through damages to the vessels of members, 
contesting law cases on behalf of members, 
etc.) are totalled up periodically (say every 
three months), and equally divided among 
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the subscribers according to the amount of 
tonnage they have entered in the company. 
Before a mortgaged vessel is admitted into 
a mutual society, the mortgagee may be 
required to give a guarantee that he will be 
liable for all contributions and other sums 
which may become payable in respect of the 
insurance, the guarantee to continue m force 
for all claims which shall arise so long as he 
remains a mortgagee. The society may, 
however, accept a guarantee from some other 
approved person instead of one from the 
mortgagee. (See Marine Insurance Policy, 
Ship.) 
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“ NAKED ” DEBENTURE. A debenture 
which is a mere acknowledgment of a debt 
and which is not secured by a mortgage 
or charge upon the company’s property in 
any way, is sometimes called a “naked” 
debenture. (See Debenture.) 

NAME DAY. Also called Ticket Day. 
The second day of the semi-monthly settle- 
ment on the Stock Exchange. On this day 
the names and descriptions of the buyers of 
securities are passed by the brokers to the 
jobbers concerned. (See Settling Days.) 

NAME OF COMPANY. The Companies 
Act, 1948, provides as follows — 

“Section 17. (1) No company shall be 

registered by a name which in the 
opinion of the Board of Trade is 
undesirable.” 

“18. (1) A company may, by special 

resolution and with the approval 
of the Board of Trade signified in 
writing, change its name. 

“(2) If through inadvertence or other- 
wise a company on its first regis- 
tration or on its registration by a 
new name is registered by a name 
which, in the opinion of the Board 
of Trade is too hke the name by 
which a company in existence is 
previously registered, the first- 
mentioned company may change 
its name with the sanction of the 
Board of Trade and, if they so 
direct, within six months of its 
being registered by that name, 
shall change it within a period of 
SIX weeks from the date of the 
direction or such longer period as 
the Board may think fit to allow. 

“ If a company makes default in compljdng 
with a direction under this subsection, it 
shall be liable to a fine not exceeding £S for 
every day durmg which the default con- 
tinues. 

" (4) Where a company changes its name, 
under this section, the registrar 
shall enter the new name on the 
register in place of the former name, 
and shall issue a certificate of in- 
corporation altered to meet the 
circumstances of the case. 

“(5) A change of name by a company 
under this section shall not affect 
any rights or obligations of the 
company, or render defective any 
legal proceedings by or against the 
company, and any legal proceedings 
that m4(ht have been continued or 
commenced against it by its former 
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name may be continued or com- 
menced against it by its new 
name.” 

“ 108. (1) Every company — 

" (a) shall paint or affix, and keep 
painted or affixed, its name 
on the outside of every office 
or place in which its business 
is carried on, in a conspicuous 
position in letters easily 
legible : 

“ (6) shall have its name engraven 
in legible characters on its 
seal: 

“ (c) shall have its name men- 
tioned in legible characters 
in all business letters of the 
company and in all notices, 
and other official publica- 
tions of the company, and 
in all bills of exchange, 
promissory notes, indorse- 
ments, cheques, and orders for 
money or goods purporting 
to be signed by or on behalf 
of the company, and in all 
bills of parcels, invoices, 
receipts, and letters of credit 
of the company.” 

“Limited” must be the last word in a 
limited company's name. (See Company 
Limited by Shares.) 

The omission of the word “limited,” as in 
an acceptance, may render the directors 
personally liable. Contractions of the word 
should not be used officially; but in Stacey 
(S' Co., Ltd. V. Wallis and others (1912), 
28 T.L.R., where a bill was addressed to 
J. & T. H. Wallis (Ltd.), it was held that 
the name weis correctly stated, as “Ltd.” 
was su(ffi a constant abbreviation that every 
commercial man of intelhgence would know 
that “ limited ” was meant. 

Companies or associations which do not 
exist for profit may be licensed by the Board 
of Trade as limited companies without the 
addition of “limited” to the name. (See 
Charitable Companies, Companies.) 

If any person or persons trade or carry on 
business under any name or title of which 
“limited,” or any contraction or imitation 
of that word is the last word, he shall, unless 
duly incorporated with linuted liability, be 
liable to a fine not exceeding £5 for every 
day upon which that title has been used. 
(Section 439.) 

(See Registration of Business Names.) 

NATIONAL DEBT. The Bank of England 
manages the National Debt as the agent of 
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the Government, and the various stocks are 
transferable in the books of the Bank of 
England. Holdings of British Government 
securities may be in the form of — 

(1) Registered Stock; 

(2) Bonds to bearer. 

Before 1943, Government stock could also 
be held in inscribed form, no registered 
certificate being issued, the holder’s title 
being an entry in the books of the Bank of 
England. As and when former inscribed 
stocks are sold, a registered certificate is 
issued to the new holder. Until such time 
such stocks are described, for example, as 
“3i War Loan without Certificate.” 

Stock is not bought or sold by the Bank of 
England, except on behalf of persons bank- 
ing with them. A person wishing to buy or 
sell stock must apply to a stockbroker, or 
to his banker. 

The Finance Act, 1917, provides that the 
Treasury may, in conjunction with the 
Bank of England and the Bank of Ireland, 
make regulations for enabling stockholders 
to be described in the books of the Bank 
as trustees, and either as trustees of any 
particular trust or as trustees without 
qualification, and for authorising the Bank 
to act on powers of attorney granted by 
stockholders as described. Neither the 
Bank nor any person acquiring any interest 
in any Government stock shall by reason 
only of any entry in the books of the Bank 
in relation to any Government stock, or 
any stockholder, or of anythmg in any 
document relating to Government stock, 
be affected with notice of any trust, or of 
the fiduciary character of any stockholder 
or of any fiduciary obligation attaching to 
the holding of any Government stock. 
(Section 37.) Stock may stand in the name 
or names of the holders of any office or 
position either with or without their personal 
names. 

The number of names in a British Govern- 
ment stock account is not now limited to 
four. A holder may have more than one 
account provided that each one is distin- 
guished either by a number or bj^^ such other 
designation as may be directed by the Bank. 
In British Government stocks more than 
four designated accounts in a stockholder’s 
name are permitted. 

A holder of stock may be designated as a 
trustee of a specified trust or as a trustee 
without specifying a trust. An official de- 
scription will be acceptable for registration 
in lieu of a name. Forms of demand for such 
purposes are no longer required, and it is 


sufficient for transferees desiring to be so 
described to indicate the fact on the relative 
transfer. 

Stock cannot be added to a joint account 
where the death of one of the holders has 
been notified to the Bank, until the name of 
the deceased stockholder has been removed 
from the account. In order that this may 
be done a special form of request must be 
signed by the surviving stockholders. Stock 
may be registered in the name of a corpora- 
tion or of two or more bodies corporate and 
the holding will be deemed by the Bank a 
joint tenancy. 

On the death of a sole stockholder, or last 
survivor in a joint account, the stock shall be 
transferable by his executors or administra- 
tors, notwithstanding any specific bequest 
thereof, but no stock can be transferred 
until the probate of the will or letters of 
administration has or have been left with 
the Bank for registration. 

No stamp duty is payable in respect of any 
dividend warrant, transfer of registered stock, 
stock certificate or coupon. (National Debt 
Act, 1870, Section 71, and Finance Act, 
1911.) 

Should it be desired that interest be 
paid in some way other than by post to 
the first, or sole, stockholder — ^which is done 
without application — ^the necessary instruc- 
tions must be lodged at the Bank. 

Postal interest warrants will be crossed 
“& Co.” and must therefore be presented 
for payment through a banker. The Bank 
cannot undertake to cross a warrant payable 
to a banker with the account to which the 
interest is to be placed. The stockholder 
must himself instruct the banker. 

Under the provisions of the National Debt 
Acts, stocks and interest unclaimed for 
ten years are transferred to the Commis- 
sioners for the Reduction of the National 
Debt, but may be reclaimed by the persons 
entitled thereto. Interest not claimed for 
five years is paid to the National Debt Com- 
missioners. (Finance Act, 1921, Section 49, 
(2).) It may be recovered by the persons 
entitled to it. 

What is called “deed” stock, i.e. regis- 
tered stock, was provided for by the Finance 
Act of 1911, and became operative as from 
1st April, 1912. 

Deeds of transfer must be executed by all 
tile transferors and transferees, the execu- 
tion by each party being attested by a 
credible witness. The common form of 
transfer deed may be used, and no stamp 
duty is pa3rable. On lodgment of the deed 
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of transfer at the Bank, the register corti- 
cate must be surrendered. 

On registration of the transfer a register 
certificate in the name(s) of the transferee(s) 
will be issued. When the deed of transfer 
relates to part only of the stock held by the 
transferor(s), a register certificate will be 
issued for the balance of the stock. 

Stock certificates to bearer, with coupons 
attached for the payment of interest, cannot 
now be obtained in exchange for registered 
stock. In 1940, holders of stock certificates 
to bearer were encouraged to register their 
holdings for safety purposes in view of the 
danger of invasion. 

Instructions for Attesting the Signa- 
tures ON A Demand for Registration of 
Stock as Stock Transferable by Deed. — 
A “credible witness” is required to each 
signature, who must state his quality, pro- 
fession, or occupation, and give a permanent 
address. He should be a person of known 
position, such as a magistrate, justice of the 
peace, solicitor, clergyman, or registered 
medical practitioner ; or, failing that, a 
householder. No stockholder named in this 
demand, nor the husband or wife of such 
a stockholder, is a “credible witness” 
thereto. When a “Demand” is executed 
out of the United Kingdom, tn addition to 
attestation by the credible witness, the signa- 
ture or signatures must be attested by a 
British Minister, consul, vice-consul, or other 
British authority, or by a notary public. 
When a “Demand” is executed by mark, 
instead of by signature, the witness must be 
a person of known position, such as the 
minister or churchwarden of the stock- 
holder’s parish, a magistrate, justice of the 
peace, solicitor, or registered medical practi- 
tioner; and the witness must state in writing 
that the “Demand” was read over and 
fully explained to, and was understood by, 
the stockholder. Should the stockholder be 
unable to understand the purport of the 
"Demand” there must be no execution. 

As to other points with respect to national 
finance, see Appropriation Act, Budget, 
Consolidated Fund, Consolidated Fund 
Act, Deficiency Advances, Finance Act, 
Floating Debt, Funded Debt, Funding 
Loan, Income Tax, National Savings 
Certificates, Terminable Annuity, 
Treasury Bills, Treasury Bonds, 
Treasury Deposit Receipts, Victory 
Bonds, Ways and Means Advances. 
NATIONAL SAVINGS CERTIFICATES. 

First Issue, called “War Savings Certi- 
ficates,” were on sale from February, 1916, 


at 15s. 6d. per unit. Maximum holding, 500 
units. The name was changed to “National 
Savings Certificates” on 6th December, 1920. 

After five years, each unit became worth 
£\, and after ten years 26s. ; thereafter 
interest is added at Id. per month per unit 
until 31st March, 1940. 

Average yield over first five years 5^% 

„ „ „ first ten years 5i% 

„ „ „ possible period of 

twenty-four years 4-04% 

(tax free) 

Second Issue. From 1st April, 1922, to 
29th September, 1923. Issue price was 16s 
per unit, worth £\ after five years, and 26s. 
after ten years. 

These may be held until 31st March, 1941, 
and increase m value by the addition of Id. 
per month per unit. 

Average yield over first five years £4 1 Is. 9d % 

„ „ „ first ten years £4 19s lOd.% 

„ „ „ possible period of 

nineteen years £4 4s 4d.%. 

(tax free) 

Third Issue. From 1st October, 1923, to 
30th June, 1932. The 16s. units increased to 
£\ after six years, and to 24s. after ten years. 

These may be held until 30th June, 1942. 
After ten years, interest of 2d. per unit is 
added for each completed period of three 
months. 

Average yield over first SIX years £3 15s. lOd.% 

„ „ „ first ten years £4 2s. lld.% 

„ „ „ possible period of 

nineteen years £3 7s. 5d.% 
(tax free) 

Fourth Issue. From 2nd August, 1932, 
to 31st May, 1933. Issued at 16s., became 
worth £\ at end of seven years, and 23s. 
at end of eleven years. 

They may be retained until eleven years 
after date of issue of the latest dated certifi- 
cate of that issue in holder’s possession. 
After the eleventh year, interest is added at 
the rate of 2d. per unit for each completed 
period of three months. 

Average yield over first seven years £3 4s. lOd.% 

„ „ „ first eleven years £3 7s. 2d.% 

(tax free) 

Fifth Issue. From 1st June, 1933, to 
28th February, 1935. Issued at 16s., became 
worth £\ at end of eight years, and 23s. 
at end of twelve years. 

Average yield over first eight years £2 16s. 7d.% 

„ „ „ first twelve years £3 Is. 5d.% 

tax free) 

Sixth Issue. From 1st March, 1935, to 
21st November, 1939. Issued at 15s. per 
unit, become worth ;^1 at end of ten years. 

Average yield over first five years £2 16s. 4d.% 

„ „ „ first ten years £2 18s. 4d.% 

(tax free) 
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Seventh Issue. From 22nd November, 
1939, to 31st March, 1947. Issued at 15s. 
per unit, becoming worth 20s. 6d. at the end 
of ten years. Average yield over the full 
period, £3 3s. 5d. per cent (tax free). 

Maximum Holding. No person can hold 
more than 500 certificates in respect of the 
above seven issues, whether they are of one 
issue or a combination of two or more 
issues. A specific bequest of Savings Certi- 
ficates can be held additionally however. 

One Pound Issue. From 11th January, 
1943, to 31st March, 1947. Issued at 20s. 
per unit, becoming worth 23s. at the end of 
ten years. Average yield over the full period, 
£1 18s. 2d. per cent (tax free). 

Maximum holding, 250 certificates. 

Eighth Issue. From 1st April, 1947, until 
further notice. Issued at 10s. per unit, 
becoming worth 13s at the end of ten years. 
Average yield over the full period, £2 13s 2d. 
per cent (tax free). 

Maximum holding, 1,000 certificates, m 
addition to holdings of any previous issues. 

Certificates of any issue m joint names 
must be reckoned in calculating the holdings 
of each of the joint holders. 

Ninth Issue. From 1st February, 1951. 
Issued at 15s. per unit, becoming worth 
20s. 3d. at the end of ten years Average 
yield over the full period ;^3 Os. lid. per cent 
(tax free). 

Maximum holdmg 1,000 certificates m addi- 
tion to any existing holding of previous units. 

Conversion Schemes. In June, 1926, 
holders of First Issue Certificates could 
convert them at their encashable value into — 

(a) 4% National Savings Bonds at par; or 

(b) 4^% Conversion Loan 1940-4, at 

market price. 

From October, 1927, until 31st March, 
1928, holders of First Issue Certificates had 
the option to convert them, at their encash- 
able value, into — 

(a) 4% National Savings Bonds at par; or 

(5) 4J% Conversion Loan 1940-4 at 10s. 
per cent below the market price. 

Between 18th January and 30th April, 
1932, holders could convert First Issue Cer- 
tificates into — 

(a) National Savings Certificates (Conver- 
sion Issue) at 16s. per unit. These 
have a currency of ten years. 
Interest accumulates at rate of 2d. 
per unit for each completed period 
of three months until the end of the 
sixth year and thereafter at the 
rate of 3d. for each completed 
period of three months. 


Average yield over first six years £3 15s. 9d.% 

„ „ „ whole period of 

ten years £4 2s. 9d.% 

(tax free) 

(6) 4^% Conversion Loan 1940-4 at 
below market price; or 

(c) 4% National Savings Bonds, at par. 

Re-tnvesiment. Certificates may be en- 
cashed and the proceeds — 

(fl) re-invested in Certificates of current 
issue (subject to the maximum 
referred to above) ; 

(6) deposited in the Post Office Savings 
Bank; or 

(c) applied to the purchase of certain 
Government Securities, particulars 
of which will be furnished on 
application. 

Interest accruing on Savings Certificates 
is free from Income Tax and need not be 
included in any Income Tax Return. Interest 
is not payable apart from the purchase price. 

The Postmaster-General will not recognise 
any hen or charge over Savings Certificates 
and hence they cannot form an effective 
security for an advance "■ Occasionally they 
are lodged under a memorandum of deposit 
with a signed repayment form. Inasmuch, 
however, as a registered holder can obtain 
duplicate certificates on payment of one 
shilling, they are best regarded as evidence of 
means and not as any sort of security. 

Savings Certificates can be the subject of 
a good donatio mortis causa. {Darlow v. 
Sparks (1938), 54 T.L.R. 627. 

NEGLIGENCE. “Legal negligence or 
actionable negligence depends upon these 
propositions : firstly, that the person who is 
accused of negligence owes a duty to the per- 
son suing him, a legal duty; secondly, that 
by some act or omission he ha.s made a 
breach of that duty ; and thirdly, that 
damage results to the person to whom the 
duty IS owed." — Mr. Bernard Campion, K.C. 
{Journal of the Institute of Bankers, vol. 55, 

p. 126.) 

A bank may find itself involved in loss as 
a result of the negligence of its servants in a 
variety of circumstances. If property is 
entrusted to the safe custody of a bank and 
it is damaged or destroyed whilst so held, 
the bank may be liable in damages for negli- 
gence if, being a gratuitous bailee, it has not 
taken the same care of the customer's 
property as a reasonably prudent and careful 
man would have taken, or, being a paid 

• Until January, 1950, the Post Office Savings 
Department did in fact acknowledge and record 
notice of cfiarge but without any liability for so 
doing. 
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bailee, has not adopted all possible precau- 
tions and resources for the safe keeping of 
the customer’s property. 

Likewise, if such property was fraudu- 
lently abstracted or stolen by an employee 
of the bank or any other person, an action 
would lie for negligence. Delivery to the 
wrong person would not be negligence, but 
wron^l conversion. 

If a banker undertakes to advise his cus- 
tomer on investment matters, and it is 
shown that his advice was given without 
due care, he may be liable for negligence. 
A bank will not be liable, however, for lack 
of care in giving investment advice on the 
part of a branch manager unless it can be 
shown that the giving of such advice is part 
of its ordinary business. {Banbury v. Bank 
of Montreal, [1918] A.C. 626.) 

Where the answer to a banker’s status 
inquiry led the party for whom the inquiry 
was made into loss, and such party sued the 
bank giving the opinion for damages, it was 
held that there was no duty on the part of 
that bank towards such party. The giving 
of an opinion by one banker to another, who 
passed it on to his customer, did not create 
a duty binding on the banker giving the 
information. Hence there could be no 
negligence towards another bank’s customer. 
{Bait's Combe Quarry Co, v. Barclays Bank 
(1932).) 

Where a banker pays a cheque on which 
his customer’s signature is forged, he is not 
liable for negligence but for a breach of his 
customer’s mandate. 

The most usual case where a banker is 
liable on the grounds of negligence is in the 
collection of cheques. Whenever he collects 
a cheque to which his customer has no title 
or a defective title he converts it; whether 
he is liable in damages for such conversion 
depends on whether he is protected by 
Section 82 of the Bills of Exchange Act, 
1882. To qualify for such protection the 
burden of proof is on him to show that he 
acted without negligence. This assumes that 
he is under a duty towards the true owner 
of the cheque — ^an outside party. The duty 
is not a contractual one, but a statutory one, 
laid upon him by Section 82. "There is no 
duty at common law on the collecting banker 
to exercise-care ; the duty is entirely created 
by the Act." {Lloyds Bank v. Chartered 
Bank of India, [1929] 1 K.B. 40.) The Act 
lays down no definition of negligence. In 
WcMbank Co. Ltd. v. Westminster Bank 
Ltd. (1924) (unreported), the term was defined 
as follows : " Negligence is the doing of that 


which a reasonable man under all the circum- 
stances of the particular case in which he is 
acting would not do, or the failure to do 
something which a reasonable man under 
those circumstances would do." In Com- 
missioners of Taxation v. English, Scottish, 
(S' Australian Bank, Ltd., [1920] A.C. 683, 
it was said, " the test of negligence is whether 
the transaction of paying in any given cheque 
coupled with antecedent and present circum- 
stances was so out of the ordinary course of 
business that it ought to have aroused doubts 
in the banker’s mind and caused him to 
make inquiry." It may fairly be said that 
absence of inquiry where reasonably called 
for or acceptance of an explanation not 
reasonably satisfactory is the crux of negli- 
gence. Whether an answer to an inquiry 
can be considered satisfactory may depend 
on the customer’s previous banking history. 
Where a customer had thirty-five cheques 
returned for want of funds during six 
months, it was held that his explanation 
of his action in paying in a third-party 
cheque was not suflhcient and further in- 
quiries were called for. {Motor Traders’ 
Guarantee Corporation v. Midland Bank, 
Ltd., The Times, 16th October, 1937.) 

A banker has been held not to have acted 
without negligence in the following circum- 
stances : where he collected a cheque bearing 
an irregular indorsement {Bavin v. London 
& South Western Bank, [1900] 1 Q.B. 270) : 
where cheques were accepted for collection 
for a new customer whose bona fides were 
not proved or where references were not 
vouched for {Guardians of St. John’s v. 
Barclays Bank (1923), 39 T.L.R. 229; Lad- 
broke V. Todd (1914), 30 T.L.R. 433) : where 
an official of a company or an employee or 
agent was permitted to place to his credit 
a cheque drawn by or payable to his company, 
employer, etc. {A. L. Underwood Ltd. v. 
Barclays Bank, [1924] 1 K.B. 775; Sou- 
chette. Ltd. v. London County & Westminster 
Bank (1920), 36 T.L.R. 195 ; Savory &• Co. 
V. Lloyds Bank, [1932] 2 K.B. 122) : where 
cheques were collected for the account of 
the wife of an employee, drawn to third 
parties by the latter’s principals {Savory’s 
Case) : where cheques were collected of a size 
incompatible with the customer’s position in 
life {Lloyds Bank v. Chartered Bank of India, 
[1929] 1 K.B. 40) : where cheques crossed 
"a/c payee" were collected for an account 
of a third party {House Property Co. of 
London v. London County 6* Westminster 
Bank (1915), 31 T.L.R. 479). A series of 
transactions whereby a banker is "lulled to 
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sleep” will not excuse negligence nor can the 
exigencies of business be pleaded in mitiga- 
tion {Crumphn v. London Joint Stock Bank 
(1913), 30 T.L.R. 99.) The contributory negli- 
gence of the true owner will not excuse the 
collecting banker’s negligence, for the true 
owner is under no duty to the banker. {Mon- 
son V. London County & Westminster Bank, 
[1914] 3 K.B. 356.) Neither will the fact 
that the cheques are paid in at one branch 
for the credit of another branch in circum- 
stances where the banker’s knowledge of the 
facts IS divided avail the collecting banker. 
{Savory’s Case.) 

(See Collecting Banker.) 

NEGOTIABLE INSTRUMENT. A negoti- 
able instrument is one which conforms to 
the following three tests — 

(1) It must be such and in such a state 
that the property in it (i.e. the legal owner- 
ship) passes by mere delivery or in some 
cases by indorsement and delivery. 

(2) A person taking it in good faith and 
for value and without notice of defect of 
title gets an indefeasible title against all the 
world. Such a person is called a hona fide 
holder for value without notice or, in the 
case of a bill or a cheque, a holder in due 
course. 

(3) It must contain a right of action in 
itself and entitle the holder to sue in his 
own name. 

A negotiable instrument is an exception 
to the general rule of law that nemo dot quod 
non habet ("no one can give what he has 
not”), for a transferee under the conditions 
mentioned in (2) can obtain a good title from 
a thief even against the true owner. To 
affect a transferee with notice of defect of 
title there must be something more than 
negligence, and the doctrine of constructive 
notice is not applicable to negotiable 
instruments. 

Where a stockbroker pledged clients’ 
bearer bonds to a bank who advanced money 
against them in good faith and without 
notice, the bank was held to be entitled to 
hold them against the true owner. {London 
Joint Stock Bank v. Simmons, [1892] A.C. 
201.) In the course of the judgment Lord 
Herschell said — 

"It is surely of the very essence of a 
negotiable instrument that you may treat 
the person in possession of it as having 
authority to deal with it, be he agent or 
otherwise, unless you know to the contrary, 
and are not compelled, in order to secure a 
good title to yourself, to inquire into the 
nature of his title, or the extent of his 


authority. ... I should be very sorry to see 
the doctrine of constructive notice intro- 
duced into the law of negotiable instruments. 
But regard to the facts of which the taker 
of such instruments had notice is most 
material in considering whether he took it 
in good faith. If there is an 5 d:hing wanting 
which excites the suspicion that there is 
something wrong in the transaction, the 
taker of the instrument is not acting in 
good faith if he shuts his eyes to the facts 
presented to him and puts the suspicions 
aside without further inquiry. ... It is easy 
enough to make an elaborate presentation 
after the event of the speculations with 
which the bank managers might have 
occupied themselves in reference to the 
capacity in which the broker who offered 
the bonds as security for an advance held 
them. I think, however, they were not bound 
to occupy their minds with any such specula- 
tions. I apprehend that when a person 
whose honesty there is no reason to doubt 
offers negotiable securities to a banker or 
any other person, the only consideration 
likely to engage ins attention is, whether 
the security is sufficient to justify the advance 
required. And I do not think the law lays 
upon him the obligation of making any 
inquiry into the title of the person whom he 
finds in possession of them: of course, if 
there is an 5 rthing to arouse suspicion, to lead 
to a doubt whether the person purporting to 
transfer them is justified in entering into 
the contemplated transaction, the case would 
be different, the existence of such suspicion 
or doubt would be inconsistent with good 
faith. And if no inquiry were made, or if on 
inquiry the doubt were not removed and 
the suspicion dissipated, I should have no 
hesitation in holding that good faith was 
wanting in a person thus acting.” 

The following are negotiable instruments : 
bank notes, bearer bonds. Treasury bills, 
sheire warrants and share certificates to 
bearer, debentures payable to bearer, bills 
of exchange, promissory notes, and cheques. 
The list of negotiable instruments is not 
closed and the Courts will give judicial 
recognition to the custom of merchants to 
treat mercantile instruments as negotiable. 
A foreign instrument that is negotiable in 
the country of its origm is not necessarily 
negotiable in this country. Share certificates 
in the American form, where a form of 
transfer is placed on the back, are treated as 
bearer instruments when duly indorsed by 
the registered holder, but they are not nego- 
tiable, for a transferee is unable to sue in 
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his own name until he presents the instru- 
ment for registration. Bills of exchange 
(including cheques) are the most common 
example of negotiable instruments. They 
can lose their negotiable quality, however 
A bill expressed to be payable to a particular 
person "only” or "not transferable,” is 
neither transferable nor negotiable (Bills of 
Exchange Act, 1882, Section 8.) A bill that 
has been restrictively indorsed can only be 
negotiated subject to defects of title, i.e. it 
is not negotiable. (Sections 35 and 36.) An 
overdue bill can only be negotiated subject 
to any defect of title affecting it at maturity 
and thenceforward no person who takes it 
can acquire or give a better title than that 
which the person from whom he took it 
had; in other words, it is not negotiable. 
(Section 36 (2).) Where a bill was payable 
to the order of a speciffed payee "only” and 
further bore on it the words "not negoti- 
able,” it was held to be limited as to its 
effect as between the dr^iwer and the ac- 
ceptor, and to be neither negotiable nor 
transferable. There cannot be a holder, let 
alone a holder in due course capable of 
suing on it. {Hibernian Bank, Ltd. v. 
Gysin Hanson, [1939] 1 All E.R. 165.) 
^^ere a crossed cheque bears on it the 
words "not negotiable,” he shall not have 
and shall not capable of giving a better 
title to a cheque than that which the per- 
son from whom he took it had. Such a 
cheque has lost its negotiability. (Section 
81.) 

"Negotiability by estoppel” is a phrase 
mistakenly used for title by estoppel and 
in Easton v. London Joint Stock Bank (1887), 
34 Ch.D. 95, it was made plain that no sort 
of negotiability can be infused into non- 
negotiable instruments, but that the estop- 
pel is a personal matter of conduct, holding 
out, etc., wherein the instrument is evidence. 

(See also Not Negotiable Crossing; 
Overdue Cheques, Quasi-negotiable 
Instruments.) 

NEGOTIATED BACK. (See Section 37, 
Bills of Exchange Act, 1882, under Negotia- 
tion OF Bills of Exchange.) 

NEGOTIATION OF BILL OF EXCHANGE. 
The Bills of Exchange Act, 1882, Section 8 
(2), provides that — 

"A negotiable bill may be payable either 
to order or to bearer.” 

The negotiation of a bill is defined in 
Section 31 — 

" (1) A bill is negotiated when it is trans- 
ferred from one person to another 
in such a manner as to constitute 
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the transferee the holder of the 
bill. 

" (2) A bill payable to bearer is negotiated 
by delivery. 

" (3) A bill payable to order is negotiated 
by the indorsement of the holder 
completed by delivery. 

" (4) Where the holder of a bill payable to 
his order transfers it for value with- 
out indorsing it, the transfer gives 
the transferee such title as the trans- 
feror had in the bill, and the 
transferee in addition acquires the 
right to have the indorsement of 
the transferor. 

" (5) Where any person is under obligation 
to indorse a bill in a representative 
capacity, he may indorse the bill in 
such terms as to negative personal 
liability.” 

By Section 36 — 

"(1) Where a bill is negotiable in its 
origin it continues to be negotiable 
until it has been {a) restnctively 
indorsed, or {b) discharged by pay- 
ment or otherwise. 

' ‘ (2) Where an overdue bill is negotiated, 
it can only be negotiated subject to 
any defect of title affecting it at its 
maturity, and thenceforward no 
person who takes it can acquire or 
give a better title than that which 
the person from whom he took it 
had. 

" (3) A bill payable on demand is deemed 
to be overdue within the meaning, 
and for the purposes, of this Section, 
when it appears on the face of it 
to have been in circulation for an 
unreasonable length of time. What 
is an unreasonable length of time 
for this purpose is a question of fact. 

" (4) Except where an indorsement bears 
date after the maturity of the bill, 
every negotiation is prima facie 
deemed to have been effected before 
the bill was overdue. 

"(5) Where a bill which is not overdue 
has been dishonoured, any jierson 
who takes it with notice of the 
dishonour takes it subject to any 
defect of title attaching thereto at 
the time of dishonour, but nothing 
in this subsection shall affect the 
rights of a holder in due course.” 

With regard to the words "unreasonable 
length of time” in the above Section, see 
Presentment for Payment. 
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A bill may, in the ordinary course of busi- 
ness, be negotiated back to a party already 
liable thereon. By Section 37 — 

“Where a bill is negotiated back to the 
drawer, or to a prior indorser or to the ac- 
ceptor, such party may, subject to the 
provisions of this Act, re-issue and further 
negotiate the bill, but he is not entitled to 
enforce payment of the bill against any 
intervening party to whom he was previously 
liable.” 

Where a bill has been transferred by in- 
dorsement to, say, four different persons and 
the fourth indorser indorses it back to the 
first, indorser number one cannot enforce 
payment against the second, third, or fourth 
indorsers, because each of those three in- 
dorsers has a claim against him as the first 
indorser. But if the first indorser negatived 
his liability when indorsing the bill, by the 
addition of the words “without recourse” 
to his signature, he can enforce payment, 
when the bill is indorsed back to him, against 
the said second, third, or fourth indorsers 
because they have, in that case, no claim 
against him. 

By Sections (1): “When a tall contains 
words prohibiting transfer, or indicating an 
intention that it should not be transferable, 
it IS valid as between the parties thereto, but 
is not negotiable.” (See Bill of Exchange, 
Delivery of Bill, Indorsement, Trans- 
feror BY Delivery.) 

NET, OR NETT, PROFIT. The profit 
which remains alter the deduction of all 
expenses and any losses which may have 
been incurred. 

NET, OR NETT, RENTAL. The rent of 
a property after deduction of all taxes, 
repairs, and other outgoings. (See Valua- 
tion.) 

NEXT FRIEND. (See under Infants.) 

NEXT-OF-KIN. (See Intestacy.) 

NIGHT SAFES. In order that customers 
may deposit cash or cheques after a bank 
has closed for the day or for the week-end, 
night safes were introduced in 1928. The 
entrance to these safes is in the outside wall 
of the bank, the opening being fitted with a 
locked cover to which customers who wish 
to avail themselves of the safe are supplied 
with a key. The cash and cheques are placed 
in a locked wallet, which is put into the 
opening, and a chute conveys the wallet 
inside the bank. The customer calls at the 
bank in business hours and is given the 
wallet, which he unlocks, and he pays the 
contents into his account. 

“NO ACCOUNT.” These words are 
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written upon a cheque which is returned 
by the drawee banker, because the drawer 
has no account with the banker. 

A person is liable to be charged with false 
pretences if he issues a cheque drawn upon 
a banker where he has no account. 

“NO ADVICE” (OR “NO ORDERS”). 
The answer written on a bill domiciled with 
a banker where no advice to pay has been 
received from the acceptor. The pa3nnent 
of bills is not an integral part of the banker's 
contract with his customer, and hence there 
IS a custom in the country for customers to 
advise their bankers of bills domiciled with 
the latter. Neverthless it is considered that 
the acceptance of a bill payable at a bank 
is implied authority to the banker to pay it 
at maturity. In London bills are paid with- 
out advice in the absence of arrangement to 
the contrary. It is the custom for bills 
domiciled at London banks by foreign cus- 
tomers and for cheques drawn by foreign 
customers on London to be advised for 
payment. 

The Committee of London Clearing 
Bankers resolved, in October, 1928, that 
no return can be received without an answer 
in writing on the return why payment is 
refused, such answer to be written in words 
and not indicated by initials. 

“ NO FUNDS.” These words, which are 
sometimes placed upon a cheque by a banker, 
mean that the drawer has no funds in his 
account with which to pay the cheque. 

“ NO ORDERS.” (See “No Advice.”) 

NO PAR VALUE. In 1920, American 
corporations began to issue shares with no 
par value. One object of this procedure 
was to enable business concerns to give a 
stated value for their common shares more 
in keeping with the real value of their assets 
than the nominal amount in which they 
were previously expressed. It also enabled 
corporations to issue new shares at any time 
at any price. The system has been of con- 
siderable advantage to issuing houses in the 
matter of new finance. For example, a new 
corporation would issue debentures to which 
were attached a certain number of shares of 
no par value. These shares were an incentive 
to subscribe, for if the new business pros- 
pered the debentures would be repaid and 
the equity of the business would rest in the 
holders of the shares. 

NOMINAL ACCOUNTS. Another name 
for impersonal accounts {q.v,). 

NOMINAL CAPITAL. The amount autho- 
rised as the capital in the memorandum of 
association of a joint stock company, called 
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also the "authorised” or "registered” 
capital. (See Capital.) 

NOMINAL CONSIDERATION. Where 
shares are transferred for other than a 
monetary consideration, a nominal con- 
sideration, usually 5s., is inserted in the 
instrument of transfer. Such instruments 
attract a fixed stamp duty of 10s. where the 
transfer occurs in the following circum- 
stances — 

On the appointment of a new trustee of a 
pre-existing trust, or on the retirement of a 
trustee. 

To a mere nominee of the transferor where 
no beneficial interest in the property passes. 
The circumstances giving rise to the transfer 
should be stated. 

As security for a loan ; or a re-transfer to 
the original transferor on repa 5 nnent of a 
loan. (A transfer from a vendor made by 
direction of a purchaser to a person who is to 
hold the shares as security for a loan made 
to the purchziser, is liable to ad valorem 
duty.) 

To a residuary legatee ; stock, etc., which 
forms part of the residue divisible under a 
will. 

To a beneficiary under a will who is entitled 
to the shares as a specific legacy. 

To transfer to the party or parties entitled, 
shares, etc., forming part of the property of 
a person dying intestate. 

To a beneficiary under a settlement on 
distribution of the trust funds, of shares, 
etc., forming the share, or part of the share, 
of toose funds to which the beneficiary is 
entitled in accordance with the terms of the 
settlement. 

In order to get a transfer stamped with 
the fixed duty of 10s., the transfer must be 
produced to *^0 Marldng Officer at a Stamp 
Office with a Certificate on Inland Revenue 
Form 19 or on the back of the transfer, 
stating the circumstances under which the 
transfer is made. The certificate must be 
signed by both transferor and transferee or 
a member of a Stock Exchange or a solicitor 
acting for one of the parties or an accredited 
representative of a bank. Where a bank or 
its nominee is a party to the transfer, the 
certificate may be to the effect that "the 
transfer is excepted from the provisions of 
Section 74, Finance (1909-10) Act, 1910.” 

The certificate signed by the Marking 
Officer will be accepted by a company regis- 
trar as authority to register the transfer with 
the fixed duty of 10s. 

Ad valorem duty is pa 3 rable whatever be 
the consideration shown on the transfer 


where the transfer is made in satisfaction of 
a pecuniary bequest, or in liquidation of a 
debt or in exchange for other securities or 
by way of gift. 

NOMINAL VALUE. The value which 
appears upon the face of a certificate or 
bond. The market value is what the security 
will sell for, and may be higher or lower than 
the nominal or face value. 

NOMINATIONS. (See Will.) 

NOMINATIVE BOND. In connection with 
the Government issue of National War Bonds 
there were issued in 1918 £5 Nominative 
Bonds, repayable in 1927. This form of 
bond was designed in order to provide a 
security which could be obtained without 
formalities in exchange for cash over the 
counter. The bond was provided with a 
counterfoil containing a request for registra- 
tion, which had to be filled up and forwarded 
to the Controller of the Post Office Savings 
Bank. The purchaser’s name had also to be 
inserted in the bond. 

NOMINEE COMPANIES. Instead of plac- 
ing stocks and shares in the names of per- 
sonal nominees for security and other 
purposes, it is the practice of banks to 
incorporate nominee companies whose sole 
function is to hold stocks and shares trans- 
ferred to them by the owners for the purpose 
of forming security for advances or for pur- 
poses of convenience, e.g. to avoid the execu- 
tion of transfers when the customer is 
resident abroad. Nominee companies having 
perpetual succession avoid the difficulty and 
trouble arising on the retirement or death 
of personal nominees. Dividends and interest 
are credited in due course by the nominee 
company to the customer to whom are 
passed on notices of meetings and other 
commumcations relating to '^e stocks or 
shares. It is advisable to take an indemnity 
from the depositors of shares who are domi- 
ciled abroad against any losses arising from 
notices, etc., not reaching them. 

Where instructions are received from a 
transferor to hold shares already in the 
name of the nominee company to the order 
of a third party, the Inland Revenue con- 
sider that stamp duty is exigible, but legal 
opinion is to the opposite effect. Where 
shares are held on account of joint depositors, 
who hold as joint tenants, the nominee com- 
pany is jointly responsible with the sur- 
vivor(s) for pa 3 mient of death duty; if the 
parties are tenants in common, however, the 
liability rests on the executors of the 
deceased. A bank must make a return to 
the Inland Revenue of holdings of 3^ per 
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cent War Loan and of other British Govern- 
ment Stocks on the Post Office Register 
held in the names of any of its nominees on 
which untaxed interest of ;^15 or more is 
paid. This is a result of the decision in 
Attorney-General v. National Provincial Bank 
(1928). 

NON-BUSINESS DAYS. For the purposes 
of the Bills of Exchange Act, 1882, non- 
business days are: Sunday, Good Friday, 
Christmas Day, a bank holiday under the 
Bank Holidays Act, 1871, or Acts amending 
it, a day appointed by Royal proclamation 
as a public fast or thanksgiving day. Any 
other day is a business day. (See Section 92 
under Bills of Exchange Act, 1882.) 

NON-CUMULATIVE DIVIDEND. Where 
the dividend upon preference shares is pay- 
able only out of the profits of each separate 
year, it is a non-cumulative dividend. On 
the other hand, if the profits of succeeding 
years may be employed to pay up all 
dividends which have accrued on the pre- 
ference shares, before the ordinary shares 
get an 3 rthing, the dividend is said to be 
cumulative. (See Preference Shares.) 

NON-NEGOTIABLE INSTRUMENTS. (See 
Negotiable Instrument.) 

NON-TRADING PARTNERSHIP. There 
is no statutory definition of a trading or 
non-trading partnership. A trading business 
has been defined as one which depends on 
the buying and selling of goods. ( Higgins v. 
Beauchamp, [1914] 3 K.B. 1192.) Judged 
by this criterion, professional partnerships 
such as doctors, solicitors, and accountants 
are non-trading partnerships. Partnerships 
of farmers and innkeepers have been held to 
be non-trading partnerships. 

In a non-trading firm no implied authority 
exists to pledge or sell assets of the firm or 
to borrow or to contract debts or engage in 
bill transactions. Such authority must be 
expressly given. A partner in a non-trading 
firm can bind the firm, however, by drawing 
cheques. [Backhouse v. Charlton (1878), 8 
Ch.D. 444.) 

The mandate usually taken on the opening 
of a partnership account will expressly pro- 
vide for such matters as borrowing, etc. 
(See Partnerships.) 

NORTHERN IRELAND LAND ACT. (See 
Irish Land Laws.) 

NOSTRO ACCOUNT. London bankers keep 
accounts in currency with agents in many 
foreign centres. In any communication with 
the agents regarding the account, the London 
bank would refer to it as nostro account 
(meaning, our account with you), and the 


agents, in any communication with the 
London bank, would refer to it as vostro 
account (meaning, your account with us). 
The London bank keeps records in its own 
books of its foreign nostro accounts, the 
items and balances being agreed from time 
to time. 

Foreign agents also keep accounts in ster- 
ling with London banks. The agents would 
refer to the account, in any communication 
with the London bank, as nostro account, 
whilst the London bank would refer to it as 
vostro account. These accounts are similarly 
agreed from time to time. 

The account which a London bank may 
keep with a foreign agent is, of course, 
quite distinct from the account which a 
foreign agent may keep with the London 
bank. 

Loro account means their account. The 
expression is used when dealing with third 
parties. If two foreign banks have sterling 
accounts at the same London bank, one of 
them might, for example, instruct the Lon- 
don bank to transfer a sum from its nostro 
account to the loro account of the other 
bank. 

“ NOT NEGOTIABLE " CROSSING. 

"Where a person takes a crossed cheque 
which bears on it the words ‘not negotiable,' 
he shall not have and shall not be capable 
of giving a better title to the cheque than 
that which the person from whom he took 
it had." (Bills of Exchange Act, 1882, 
Section 81.) The words need not be written 
between the lines of a general crossing but 
must be in some proximity to the crossing. 
The words on an open cheque have no 
significance but such a cheque presented 
over the counter by a non-banker would be 
referred back as an ambiguous document. 
The phrase in no way limits the transfer- 
ability of a cheque; it merely removes it 
from the category of negotiable instruments 
so that any transferee takes it subject to 
any previous defects of title ; it is a warning 
that the drawer and other prior parties may 
set up against a holder f^se pretences or 
theft at an earlier stage in the cheque’s 
history. There cannot be a holder in due 
course of a cheque crossed "not negotiable." 

It is expedient to advise customers when 
drawing cheques to cross them "not negoti- 
able"; otherwise, although they may coun- 
termand payment, they will have neverthe- 
less to pay a holder in due course. 

The words do not affect a collecting banker 
in the absence of other circumstances ; 
neither do they concern a paying banker. 
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who may safely pay a cheque so crossed 
bearing a series of indorsements. A banker 
exchanging a cheque so crossed drawn on 
another bank is in precisely the same position 
as any other transferee of such a cheque and 
cannot set up as a holder in due course. 

A conditional form of cheque (i.e. one with 
a form of receipt, the completion of which 
is a condition of payment) is not negotiable 
and Section 17 of the Revenue Act, 1882, 
expressly provides that such an instrument 
shall not be so regarded. 

“NOT PROVIDED FOR/’ An answer 
sometimes written by a banker on a cheque 
which is being returned unpaid for the reason 
that the drawer has failed to provide funds 
to meet it. 

Since October, 1928, the Bankers’ Clearing 
House will not receive a return unless the 
answer is written in words without abbre- 
viation. (See Answers.) 

“ NOT SATURDAYS/’ An answer which 
may be written upon a returned bill, by the 
walks department of a bank’s head office, 
in the case of Jewish firms that do not open 
for business on Saturdays. 

“ NOT SUFFICIENT/’ When the funds 
in a customer’s account are insufiScient to 
meet a cheque which has been presented to 
the banker through the clearing or otherwise, 
the cheque, on bemg returned unpaid, is 
sometimes marked with the words “not 
sufficient,’’ or “not sufficient funds.’’ The 
answer “ Refer to drawer’’ is preferable. 

The deficiency must, however, on no 
account be stated. 

Since October, 1928, the Bankers’ Clearing 
House will not receive a return unless the 
answer is written in words without abbre- 
viation. (See Answers.) 

NOTARIAL ACT. An act which is required 
by law to be done by a notary. 

It is exempt from stamp duty by the 
Finance Act, 1949. 

And see Protest, Seisin, and Section 90, 
under Protest. 

NOTARY PUBLIC. Originally a notary 
was a person who only took notes or minutes 
and made drafts of writings. He was called 
by the Romans notarius. 

The duty of a notary, so far as a banker is 
concerned, is to present dishonoured bills 
and “note" them for non-acceptance or 
non-pa 5 rment, and, if necessary, afterwards 
to extend the noting into a protest. (See 
Noting.) 

NOTE ISSUE. Certain banks have the 
privilege of issuing their own notes, but the 
amount of the note issue of an English bank 


was strictly limited to the amount certified 
by the Commissioners of Inland Revenue as 
being the average amount of the notes of the 
bank in circulation during a period of twelve 
weeks preceding 27th April, 1844. The Bank 
Charter Act of 1844 regulated the note issues 
in England. 

Through amalgamations, the last note 
issue of a joint stock bank in England 
disappeared in 1919, and of a private bank 
in 1921. (See Bank of Issue.) 

The Bank of England is now the sole bank 
of issue in England. In 1928, the currency 
note issue of the Treasury was transferred 
to the Bank of England and the Bank was 
empowered to issue notes for £\ and for 10s 
(See Currency and Bank Notes Act, 1928, 
Fiduciary Issue.) 

The issue of bank notes in Scotland is 
regulated by 8 & 9 Vict c. 38, and in 
Northern Ireland by 8 & 9 Vict. c. 37. Both 
Acts were passed in 1845, and the regulations 
are somewhat similar to the Bank Charter 
Act, 1844. (See Bank of Issue.) Notes in 
Scotland and Northern Ireland may be for 
£l and upwards. 

Banks in Scotland and Northern Ireland 
may have an office in London without losing 
the right to issue own notes, though the 
right cannot be exercised by the London 
offices. 

The “note issue" of a bank means the 
total amount of own notes which the bank is 
legally authorised to issue. The expression 
“note circulation" is generally used to mean 
the total of the bank’s own notes which are 
actually in the hands of the public. 

NOTE OF H>^. A name occasionally 
given to a promissory note {q.v.). 

NOTE REGISTER. (See Bank Note 

]E^£GISXd^ ^ 

NOTICE IN LIEU OF DISTRINGAS. 
Rule 4 of Order 46 of the Supreme Court 
provides that a party claiming to be inter- 
ested in shares or stock registered in the 
name of another may file a notice to that 
effect together with an affidavit in the 
Central Office of the Supreme Court or at a 
District Registry. An office copy of the 
affidavit and a sealed duplicate of the notice 
will be supplied to the applicant for service 
on the registered office of the company con- 
cerned. The company will then be under 
the necessity of giving the server of the 
notice eight clear days’ warning of its inten- 
tion to pass a transfer of the shares. This 
will give the interested party time to protect 
his interest by applying for an injunction. 
The notice in lieu of distringas can also be 
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drawn to restrain the payment of dividends 
without notice to the server. A fee of 10s. 
is chargeable for registering a notice. 

This method of safeguarding interests in 
stocks and shares is rarely used by English 
banks in the case of advances against untrans- 
ferred securities. It is used in the case of a 
mortgage of an equitable interest in an estate 
comprising stocks and shares, where, in addi- 
tion to serving the trustees with notice of the 
mortgage, a distringas notice is served on 
the companies concerned. (See Distringas.) 

NOTICE OF DISHONOUR. Where a bill 
has been dishonoured by non-acceptance or 
non-payment, notice of dishonour must be 
given to the drawer, and each indorser and 
ordinarily any such party not receiving such 
a notice is discharged. (Section 48, Bills of 
Exchange Act, 1882.) A collecting banker 
receiving back an unpaid cheque, forwarded 
for collection on behalf of his customer, must 
give such customer notice of dishonour. 
This IS usually done by returning the article 
to him with a covering memorandum. If, 
however, the banker re-presents the cheque 
(as, for example, where he confirms an 
irregular indorsement), he must neverthe- 
less send his customer notice of dishonour, 
otherwise in the event of the second dis- 
honour of the cheque, the customer might 
refuse to be debited therewith on the grounds 
that not having received notice of dishonour 
in the first instance, he assumed the cheque 
was paid. For rules as to giving notice and 
as to when notice is excused, see under 
Dishonour of Bill of Exchange. 

NOTICE OF LIEN. A notice served on the 
secretary or registrar of a company, where 
stock or shares are held as security untrans- 
ferred, advising him of the charge given by 
the borrower. It is usually served in dupli- 
cate with a request for the duplicate to be 
returned receipted as an acknowledgment. 
Some statutory companies require a regis- 
tration fee of 2s. 6d. 

Usually such a notice is ignored or a 
disavowal of the notice is sent by the com- 
pany drawing attention to Section 117 of 
the Companies Act, 1948, whereby a com- 
pany is forbidden to take notice of any trust, 
express, implied, or constructive. It is under- 
stood, however, that many companies keep 
an unofficial register of such notices — useful 
where a shareholder attempts to obtain a 
duplicate certificate. 

Some companies provide in their articles 
that they shall have a first and paramount 
lien on their shares for any moneys owing 
by a shareholder. 


Notice of lien is sent to a company, not 
in its function as a registering body but in 
its trading capacity, whereby the shareholder 
may from time to time become indebted to 
it. The object of the notice is to warn the 
company against allowing its shareholder to 
become indebted to it subsequent to the 
notice. Thus a notice of lien given by a bank 
as mortgagee of a company’s shares effec- 
tively warns the company that it cannot 
enforce its hen over the shares in question 
in respect of after-incurred debts of the par- 
ticular shareholder. In the case of Bradford 
Banking Co. Ltd. v. Henry Briggs Son 
Co. (1886), 12 App. Cas. 29, it was held that 
the words in the company’s articles "first 
and permanent lien" merely made the com- 
pany first mortgagee of the shares of any 
shareholder indebted to it. As first mort- 
gagee the company was at liberty to make 
further advances to its shareholder until it 
received notice of second mortgage, after 
which it could not make further advances 
to rank in front of the interest of which it 
had received notice. The notice of lien given 
by the bank was not notice of a trust, but 
was an effectual warning that the remanent 
interest in the shares had been charged to 
the bank. The Bank of England is prohibited 
by statute from receiving notice of hen in 
respect of Government stocks. 

A condition of an official quotation on 
the London Stock Exchange is that stock 
and fully paid shares shall not be subject 
to the company’s lien, and hence many 
banks refrain from sending notice of lien in 
such cases, for there is no risk of the company 
raising a lien on its shares on account of a 
debt due to it from the shareholder. 

Notice of lien is particulaxly necessary in 
the case of private companies where it is 
not uncommon for members to be indebted 
to the company. Likewise it is desirable to 
serve notice when lending against shares of 
another bank as it is conceivable that the 
shareholder may also become a borrower 
from such bank on the strength of his 
shareholding. 

Notice in lieu of distringas {q.v.) is a 
method of giving notice of an interest in 
stocks or shares which a company or regis- 
trar must recognise. A Charging Order {q.v.) 
is another me^od, but is only available to 
a judgment creditor. (See under Lien.) 

NOTICE OF SECOND MORTGAGE. Where 
a second mortgage is taken, notice thereof 
should be given to the first mortgagee in 
order to fix the sum for which his mortgage 
shall be available as security. The first 
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mortgagee should be asked to acknowledge 
in writing receipt of the notice, confirming 
the amount outstanding, and to state if he 
has received notice of any other mortgages 
and whether he is bound by the terms of 
his mortgage to make further advances. If 
the latter is the case, such further advances 
will rank in front of the second mortgage. 
This would be the case where the mortgagee 
was advancing a stated sum by instalments. 
Unless his mortgage contains such a coven- 
ant, a mortgagee, before making additional 
advances, must search the Land Charges 
Register to ascertain if any subsequent 
mortgages have been registered since he 
made Ms original advance. 

In the case of a mortgage to secure a 
current account or other further advances, 
however, registration of a second mortgage 
will not affect the original lender with notice 
unless and until he searches. (Law of 
Property Act, 1925, Section 94, as amended 
by the Law of Property (Amendment) Act, 
1926.) Receipt of direct notice, however, 
would affect hW. 

Registration of a memorial in the Deeds 
Registries of Yorkshire has the same effect 
as regards notice as registration on the Land 
Charges Register, but where a mortgage pro- 
vides for the making of further advances 
(as in a bank mortgage) registration of a 
subsequent mortgage or charge will not 
jeopardise the priority of any such further 
advances by the first mortgagee. Direct 
notice will, of course, affect him. (See 
Yorkshire Registry of Deeds.) 

In the case of land with a registered title 
where a charge to secure further advances 
is registered, the Registrar must advise the 
first chargee before making any entry on the 
Register adversely affecting the priority of 
any further advances. 

If a banker receives notice of a second 
mortgage and does not break the account, 
the operation of the Rule in Clayton’s Case 
will mean that all subsequent credits to the 
account will go to reduce the advance as at 
the date of receipt of the notice, wMlst all 
pa3rments out of the account will be in the 
nature of fresh advances ranking behind the 
second mortgage. (See Deeley v. Lloyds Bank 
Ltd., [1912] A.C. 756.) 

Frequency a banker receives notice of a 
second mortgage wMch expressly mentions 
that it is subject to an advance of a named 
amount by tiie banker. A banker will in 
such a case be safe in lending up to such 
sum by way of a non-fluctuating loan, but 
if the advance is by way of overdraft, the 


notice of second mortgage should specifically 
state that the banker is free to make ad- 
vances by way of fluctuating overdraft to 
an amount not exceeding at any one time 
the named sum. 

Where notice of second mortgage is re- 
ceived in respect of an advance on loan 
account, the borrower is free to deal with 
any credit balance on his current account, 
until such time as the banker calls for repay- 
ment of the loan and is thus in a position 
to appropriate any credit balance towards 
repayment of the loan. 

In the case of a limited company, registra- 
tion of a charge at Bush House is deemed 
to be notice to all the world. There is no 
duty on the part of a second mortgagee to 
give direct notice of his charge to a first 
mortgagee, and hence Perry’s or Stubb’s 
Gazette should be closely searched for notice 
by way of debenture or otherwise. It is 
very doubtful if the exception in favour of 
bankers in Section 94 of the Law of Property 
Act, 1925, regarding registration at the Land 
Charges Registry quoted above applies in 
like manner to registration of a company’s 
charge at Bush House. 

Where an account has been broken on 
receipt of notice of second charge, future 
interest charges will have priority to the 
second charge. Such interest should not 
be merged into the debt outstanding at 
the time of breakmg the account, how- 
ever, but debited to a suspense account 
pending provision by the borrower. (See 
also Second Mortgage.) 

NOTING. Where a bill has been dis- 
honoured by non-acceptance or by non- 
payment it may be handed by the holder to 
a notary public to be noted. The notary 
presents the bill again to the drawee for 
acceptance, or to the acceptor for payment, 
or to the bank where accepted payable, and 
if acceptance or payment is still not obtained 
the bill is noted. 

The noting consists of the notary’s initials, 
the date, the noting charges, and a mark 
referring to the notary’s register, written on 
the bill itself. The notarial registers bear 
certain letters upon them and a correspond- 
ing letter is put upon the bill as a mark. 
A ticket or label is also attached to the bill 
on wMch is written the answer given to the 
notary’s clerk who makes the notarial pre- 
sentment, e.g. “no orders,’’ “no advice,’’ 
“no effects,” “office closed.” Before sendmg 
out the bill, the notary makes a full copy of 
it in his register and then subsequently adds 
the answer given, if any. (Brooke's Notary, 
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9th Edition, p. 81.) From these records the 
notary draws up the protest, if such is 
required. The fee charged by notaries is 
Is. 6d. in the City of London; outside the 
City according to distance. 

In the case of an inland bill, it is not 
necessary to note or protest any such bill 
in order to preserve the recourse against the 
drawer or indorsers. (Section 51 (1), Bills 
of Exchange Act, 1882.) When an inland 
bill is noted, it is generally ivith the idea of 
getting someone to accept the bill for the 
honour of one of the parties to it. A banker 
does not usually note a dishonoured inland 
bill which he has received for collection, 
unless instructed to do so by his customer or 
correspondent. When "N/N” is marked on 
a bill it signifies “not to be noted.” 

In the case of a foreign bill, however, 
which has been dishonoured by non-accept- 
ance or non-pajnnent, it must, in order to 
charge the drawer and indorsers, be duly 
protested for non-acceptance or non-pay- 
ment (Section 51 (2)), unless instructions 
are received from the remitter of the bill 
that It is not to be noted or protested. 
Notmg is a preparatory step to the protest. 
(See Potest.) Bills to be noted axe, in 
some country banks, sent to the notary 
before the close of business, but in London it 
is the practice of bankers to send them after 
the close of business, thus giving the acceptor 
up till that hour the opportunity to meet 
them. A bill may be noted on the day of its 
dishonour, and must be noted not later than 
the next succeeding business day (see Bills 
OF Exchange, Time of Noting, Act, 1917) ; 
the protest may be subsequently extended 
as of the date of the notmg. (Section 51 
(4).) Delay in noting is excused when the 
delay is caused by circumstances beyond the 
control of the holder and not imputable to 
his default, misconduct, or negligence. (Sec- 
tion 51 (9).) 

A holder of a dishonoured bill is entitled 
to recover the expenses of noting from any 
party liable on the bill. (See Section 57, under 
Dishonour of Bill of Exchange.) 

If the services of a notary c^not be 
obtained at the place where a bill is dis- 
honoured, the Bills of Exchange Act, 1882, 
provides that any householder or substantial 
resident of the place may, in the presence of 
two witnesses, give a certificate attesting the 
dishonour of the bill, which shall operate as 
if it were a formal protest of the bill. (See 
Bill of Exchange. Householder's I^o- 
TEST, Protest.) 

NOTOUR. In Scotland, a "notour bank- 


rupt” is an expression meaning a bank- 
rupt who IS publicly acknowledged to be 
insolvent. 

NOVATION. Novation is the substitution 
of a new obligation for an old one, or of a 
new debtor for an old one. “There being 
a contract in existence, some new contract 
is substituted for it, either between the 
same parties (for that might be) or between 
different parties, the consideration mutually 
being the discharge of the old contract.” 
(Lord Selbome in Scarf e v. Jardine (1882), 
7 App. Cas. 345.) 

V^ere one bank amalgamates with an- 
other, the debtors of the old bank, as well 
as those who have given security in any 
form, ^e required to sign a form of assent 
agreeing to the transfer of their obligations 
from the one bank to the other. Until 
the form of assent is signed, the debt, or 
security, should not be transferred from the 
one bank to the other. 

Where a creditor of the old bank has 
received notice of the amalgamation, Mr. 
Justice Buckley says (in his work on Com- 
pany Law)'. “Although he do not by an 
express agreement assent to the novation, 
yet if he acts upon it, and takes the benefits 
which he could only be entitled to upon the 
assumption that he has assented to it, there 
will be evidence on which the Court may find, 
and, unless there is something to contradict 
it, ought to find, that he has agreed to 
take the liability of the new company in 
substitution for that of the old one.” 

In Bradford Old Bank v. Sutcliffe, [1918] 
2 K.B. 833, where it was argued that a 
surety was discharged by a novation of the 
debt, by which the liability of the customer 
to the plaintiffs was discharged and another 
bank (with whom the plamtiffs had amal- 
gamated) became the creditor. Pickford, 
L.J., in the Court of Appeal, in the course 
of his judgment, said there can be no doubt 
that a novation by which the original debtor 
is released from his debt discharges the 
surety, but a transfer of an existing and 
ascertained debt to another creditor stands 
on a different footing. In order to discharge 
the surety, it must effect a material altera- 
tion in his position. Here the debt was 
ascertained as long ago as 1899, and the 
alleged novation did not take place until 
1907, the original debtor still remaining 
liable for the debt. It has been clearly 
decided that an assignment of the debt 
does not discharge the surety. For all pur- 
poses, so far as the interests of the surety 
are concerned, a novation by which the 
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original creditor releases the debtor has no 
greater effect than an assignment of the 
debt with notice to the surety. In either 
case, the transferee of the debt, whether 
by novation or assignment, is the person 
with whom the surety has to deal; and as 
the liability is already ascertained, it is a 
matter of no consequence as to whom he 
has to pay it. 

NURSING AN ACCOUNT. An operation 
which, on the one hand, may result in a 
banker extricating himself from making a 
bad debt, but which, on the other hand, may 
result merely in throwing good money after 
bad It is a common saying that the first 
loss is the least, but as no banker relishes the 
idea of a bad debt it requires a considerable 
amount of courage to face a debt which, to 
all appearances, is lost money. The tempta- 
tion IS very strong “to nurse" the account; 
that is, to endeavour by gentle treatment in 
various ways to bring it back again to 
healthy life, in the hope th^t the money, or, 
at any rate, some portion of it, may ulti- 
mately be recovered. A banker may try 
to get a reduction of the debt, by periodical 
instalments, or to get the customer to dispose 
of some of the securities, which might not 
be so advantageously got rid of in the event 
of the customer’s failure. He may also 
endeavour to bring about a change in the 
nature of the bills which are offered for 
discount by gradually getting rid of those 
of an unsatisfactory nature. A banker may 
also look to his securities and see what 
improvement can be effected in them. So 
long as a banker does any of these things 


m his efforts to bring the account into a 
better condition he is not, in an ordinary 
way, putting himself into any worse position 
than he was in when he first discovered the 
unsatisfactory state into which the account 
had drifted, but when he is tempted to lend 
more money under the promise of some large 
reduction in the near future, he embarks upon 
a rather perilous voyage. The additional 
loan may, in many cases, be made against a 
deposit of further security, but, unless the 
security is of such a nature as to be easily 
realised, the end of the matter may be worse 
than at the beginning. The history of many 
banks which have had to close their doors 
reveals the same story of some large over- 
drafts which the banker had been nursing in 
the fond hope that he might eventually 
bring matters right. 

Whenever the question of nursing an 
account arises, it is highly necessary that a 
banker give it most careful consideration 
especially if further accommodation is re- 
quired under the promise of a large re- 
duction or the bait of additional doubtful 
security. 

In the words of the late J. W. Gilbart 
{History, Principles and Practice of Banking), 
“we do not mean to imply that in every 
case it is inexpedient to 'nurse an account.’ 
This is frequently done with the best results ; 
but the determination to attempt it must be 
governed by circumstances, and in view of 
the fact, as experience has proved, that it is 
always a dangerous movement, and that the 
chances are always very much against the 
success of the result.’’ 
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OFFER FOR SALE. An invitation to the 
public to buy the shares of a new issue from 
the Issuing House to whom the issue has 
been sold outright by the company con- 
cerned. The document whereby the invita- 
tion is made is deemed to be a prospectus 
issued by the company, subject to all the 
requirements of the Companies Act, 1948, 
for the issue of a prospectus. (Section 45.) 

OFFICE COPY. A copy of an instrument 
such as a will or power of attorney or order 
in lunacy, certified and stamped by the 
Government Office concerned. For stamp 
duty, see Copy. 

OFFICIAL LIST. (See Stock Exchange 

OlTTrTr'TAT T TQT ^ 

OFFICIAL QUOTATION. (See Quota- 
tion ON London Stock Exchange.) 

OFFICIAL RECEIVER. An official re- 
ceiver is a person appointed by the Board 
of Trade to administer the estates of bank- 
rupts. He acts under the directions of the 
Board of Trade and is also an officer of the 
Court to which he is attached. There may 
be more than one official receiver attached 
to a Court. (Section 70 of the Bankruptcy 
Act, 1914.) 

The duties of an official receiver are 
set forth in the following Sections of the 
Bankruptcy Act, 1914 — 

Status of Officxal Receiver. 

“72. (1) The duties of the official receiver 
shall have relation both to the 
conduct of the debtor and to the 
administration of his estate. 

“ (2) An official receiver may, for the pur- 
pose of affidavits verifying proofs, 
petitions, or other proceedings un- 
der this Act, administer oaths. 

“(3) All provisions in this or any other 
Act referring to the trustee in a 
bankruptcy shall, unless the con- 
text otherwise requires, or the Act 
otherwise provides, include the offi- 
cial receiver when acting as trustee. 

“ (4) The trustee shall supply the official 
receiver with such information, and 
give him such access to and facili- 
ties for inspecting the bankrupt’s 
books and documents, and generally 
shall give him such aid, as may be 
requisite for enabling the official 
receiver to perform his duties under 
this act. 

Duties of Official Receiver as regards the 
Debtor’s Conduct. 

“73. As regards the debtor, it shall be the 
duty of the official receiver — 


“(a) To investigate the conduct of the 
debtor and to report to the Court, 
stating whether there is reason to 
believe that the debtor has com- 
mitted any act which constitutes a 
misdemeanour under this Act, or 
any enactment repealed by this Act, 
or which would justify the Court in 
refusing, suspending, or qualifying 
an order for his discharge ; 

“ (fe) To make such other reports concern- 
ing the conduct of the debtor as the 
Board of Trade may direct ; 

“(c) To taJce such part as may be directed 
by the Board of Trade in the public 
examination of the debtor; 

“ (d) To take such part and give such 
assistance in relation to the prosecu- 
tion of any fraudulent debtor as the 
Board of Trade may direct. 

Duties of Official Receiver as to Debtor’s Estate. 

”1A. (1) As regards the estate of a debtor 
it shall be the duty of the official 
receiver — 

“ (a) Pending the appointment of 
a trustee, to act as interim 
receiver of the debtor’s 
estate, and where a special 
manager is not appointed, 
as manager thereof : 

“ (6) To authorise the special man- 
ager to raise money or make 
advances for the purposes of 
the estate in any case where, 
in the interests of the credi- 
tors, it appears necessary so 
to do: 

“ (c) To summon and preside at 
the first meeting of creditors : 
To issue forms of proxy for 
use at the meetings of 
creditors : 

“ (ff) To report to the creditors as 
to any proposal which the 
debtor may have made with 
respect to the mode of 
liquidating his affairs : 

“(/) To advertise the receiving 
order, the date of the credi- 
tors’ first meeting and of the 
debtor’s public examination, 
and such other matters as 
if may be necessary to 
advertise : 

“(g) To act as trustee during any 
vacancy in the office of 
trustee.’’ 

(See Bankruptcy, Companies.) 
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OFFICIAL SEAL FOR USE ABROAD. 

A company may, if authorised by its articles, 
have for use in any place out of the United 
Kmgdom an official seal, which shall be a 
facsimile of the common seal, with the addi- 
tion on its face of the name of the place 
where it is to be used. (See Section 35 of the 
Companies Act, 1948, under Seal.) 

OHNE KOSTEN. (German, without ex- 
pense.) These words added to an indorse- 
ment on a bill mean that notarial expenses 
are not to be incurred. 

OLD LADY OF THREADNEEDLE 
STREET. The term has been applied to the 
Bank of England and the Directors of the 
Bank. In Brewer’s Dictionary of Phrase 
and Fable it is stated that the Directors 
“were so called by William Cobbett because, 
like Mrs. Partington, they tried with their 
broom to sweep back the Atlantic waves of 
national progress.” 

OLD STYLE. A phrase referring to the 
Julian as opposed to the .later Gregorian 
calendar. In the first Christian calendar — 
the Julian — ^all the centennial years were 
leap years and consequently there gradually 
arose a difference between the tropical and 
calendar years. In 1582, Pope Gregory 
rectified this discrepancy by instituting the 
Gregorian calendar. Tffis was adopted at 
once by most Continental states, but Great 
Britain did not adjust her calendar until 
1752. 

Russia kept to the old style until 1917, 
and this meant quoting a dual date on bills, 
thus March 3/16. There was a lag of thirteen 
days in the old style (0/S) as from 1900 
which meant adding thirteen days to arrive 
at the date under the new style (N/S). 
Soviet Russia adopted the new style in 
1917 and Greece in 1923. 

OMNIUM. (Latin, of all.) A Stock Ex- 
change term denoting the aggregate value 
of the separate stocks or funds which may 
form the security for a loan. 

“ONE MAN” COMPANY. The term is 
misleading in that it suggests that a company 
can be owned by a sole person, whereas there 
must be a minimum of seven persons for a 
public company and two for a private 
company. The term is colloquially used to 
describe a private company in which one 
man is the predominant part, the other 
requisite member being a mere nominee. Care 
must be used in dealing with such a company 
that the identity of the company is not 
merged into that of the virtual proprietor; 
thus cheques payable to the company must 
not be accept^ for the credit of the private 


account of the director without a convincing 
and reasonable explanation. In practice a 
customer would be requested to pay such 
a cheque into thq company’s account and 
adjust matters by a regular drawing on the 
company’s account. 

It is not generally appreciated that in 
the event of winding-up a liquidator could 
follow the proceeds of cheques payable to the 
company which had been wrongly apphed to 
a director’s account. (See A. L. Underwood, 
Ltd. V. Bank of Liverpool (S* Martins \ A. L. 
Underwood, Ltd. v. Barclays Bank, [1924] 
1 K.B. 775.) 

ONEROUS COVENANTS. (See under 
Leasehold.) 

OPEN CHEQUE. An uncrossed cheque. 
It can be presented for payment at the 
counter of the drawee banker, who is pro- 
tected under certain conditions in the pay- 
ment thereof against forged indorsements 
by Section 60 of the Bills of Exchange Act, 
1882. An open cheque payable to a limited 
company can safely be paid without inquiry 
as to the presenter’s authority in the absence 
of suspicious circumstances, and provided 
the indorsement, in the case of an order 
cheque, purports to be correct. 

As to suspicious circumstances suggestions 
were made in Vaghano v. Bank of England, 
[1891] A.C. 107, and in Auchteroni v. 
Midland Bank, [1928] 2 K.B. 294, to the 
effect that presentment by a party unlikely 
to be trusted with an instrument convertible 
into cash, might put a bank on inquiry. In 
the latter case concerning the payment of a 
domiciled bill over the counter to a firm's 
cashier, it was implied that presentment by 
an office boy or a tramp might amount to 
notice of defect of title under Bills of 
Exchange Act, 1882, Section 59. 

A ba^er collecting an open cheque gets 
no protection from liability for conversion. 
(Section 82, Bills of Exchange Act, 1882.) 

OPEN CONTRACT. Where a vendor signs 
a simple agreement to sell a particular 
property at a certain price, and the pur- 
chaser agrees in writing to purchase, it is 
a binding contract, and either party may 
compel Iffie other to complete. A contract 
in this simple form is termed an “open 
contract,” because it leaves open and 
unsettled the various points which should 
be settled in a properly drawn formal 
contract. In a formal contract the particular 
deed is specified with which the title is 
to commence, but under an “open con- 
tract” there is no such provision, and as 
a purchaser is entitled, unless there is an 
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agreement to the contrary, to require the 
vendor to show good title to the property 
for thirty years (before 1926, forty years), 
the vendor may find it difficult and expensive 
to deduce a thirty years’ title. This is only 
one of the points which may cause trouble 
through not having a properly drawn con- 
tract. (See Contract, Root of Title.) 

OPEN MARKET POLICY. The purchase 
or sale of securities in the Stock Exchange or 
Money Market by the Central Bank to 
expand or contract the volume of credit. 
For example, when formerly the Bank of 
England found it necessary to raise the Bank 
Rate, this measure would not be effective 
unless market rates of interest were raised in 
sympathy ; and if the supply of money seek- 
ing investment was abundant, market rates 
might lag behind. In those circumstances 
the Bank would sell Government securities 
(including Treasury Bills) in the open market, 
thereby reducing the supply of funds in 
the Money Market and forcing up market 
rates. The reverse process — involving the 
purchase of securities would be associated 
with a reduction in the Bank Rate. Of 
recent years this technique has been com- 
pletely overshadowed by the use of Treasury 
Bills and Treasury Deposit Receipts, the 
issues of which have been adjusted in amount 
to absorb or release sufficient funds to produce 
the desired conditions in the Money Market. 

OPEN POLICY. (See Marine Insurance 
Policy.) 

OPENING A CROSSING. Where a cheque 
is crossed and the drawer cancels the crossing 
by writing upon the cheque “Pay Cash’’ 
and adding his signature, the operation is 
called “opening the crossing.’’ 

The effect of “opening’’ a crossed cheque 
is that the banker is thereby requested to 
pay cash over the counter instead of paying 
the cheque in accordance with the crossing, 
to another banker if it was crossed generally 
or to the banker specified in the crossing if 
it was crossed specially. The Bills of 
Exchange Act does not make any provision 
for the cancellation of a crossing, and the 
use of the words “pay cash’’ has arisen 
from custom. 

Where the words “pay cash’’ have been 
actually written by the drawer upon a 
crossed cheque payable to order and have 
been signed by him, and the banker pays the 
cheque to the payee, the banker does not, 
apparently, incur any liability. If, however, 
the signature to an “opening” is forged, the 
cheque remains a crossed cheque and the 
banker will incur liability if he cashes such 


a cheque over the counter to a person not 
entitled to the money. 

When a drawer has issued a crossed cheque 
he cannot subsequently cancel the crossing 
to the injury of anyone who took it as a 
crossed cheque. 

Owing to the losses which banks have 
suffered through the fraudulent “opening” 
of crossed cheques, the Committee of London 
Clearing Bankers in November, 1912, passed 
the following resolution — 

“That no opening of cheques be recog- 
nised unless the full signature of 
the drawer be appended to the 
alteration, and then only when pre- 
sented for pajrment by the drawer 
or by his known agent.” 

Adherence to this rule by bankers should 
provide protection against the risks from 
frauds of this nature. 

OPENING AN ACCOUNT. (See Current 
Account.) 

OPERATIVE CLAUSE. (See Convey- 
ance.) 

OPINION BOOK. A book for recording 
opinions given to other banks regarding a 
customer’s status, etc., and answers received 
to inquiries concerning customers of other 
banks. 

The adoption of loose-leaf systems has 
meant the displacement of this book by 
opimon cards, filed in alphabetical order. 

OPTIONS. A method of speculation on 
the Stock Exchange. The speculator pays 
a certain sum for the right (or option) to buy 
(or “call,” as it is termed) a certain amount 
of stock at a fixed price within a specified 
time ; or the sum may be paid for the right 
to sell (or “put” as it is termed) instead of to 
buy. A right either to buy or sell (called a 
“ put and call”) is termed a “ double option.” 

ORDER (CHEQUE OR BILL). The Bills 
of Exchange Act, 1882, Section 8, provides 
as follows — 

“(4) A bill is payable to order which is 
expressed to be so payable, or 
wluch is expressed to be payable 
to a particular person, and does 
not contain words prohibiting trans- 
fer or indicating an intention that 
it should not be transferable. 

“ (5) Where a bill, either originally or by 
indorsement, is expressed to be 
payable to the order of a specified 
person, and not to him or his order, 
it is nevertheless payable to him 
or his order at his option. 

The word bill in these subsections includes 
a cheque. 
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A cheque payable to order should be 
indorsed by the person to whom it is pay- 
able. (Section 31 (3).) With regard to the 
question as to a payee’s right to refuse to 
indorse a cheque when presented by himself 
for payment, see Payee. 

The drawer may strike out the word 
"order” and insert the word "bearer,” thus 
making the cheque payable to "bearer,” 
which alteration must be initialed by him. 
If there are more drawers than one, each 
drawer must initial the alteration. 

A bearer cheque may be converted into 
an order cheque by the word "bearer” being 
crossed out; and this may be done by the 
payee as well as by the drawer. It is not 
essential to write the word "order.” 

Where the payee of an order cheque 
indorses it merely with his signature, it is 
an indorsement in blank, and the cheque 
may be transferred as a cheque payable to 
bearer. Any subsequent holder, however, 
may again make the cheque payable to order 
by indorsing it, e.g. "Pay John Brown or 
order, T. Jones,” or by writing above the 
last indorser’s signature a direction to pay 
the bill or cheque to or to the order of him- 
self or some other person. (Section 34 (4).) 

A cheque drawn "Pay order” is 

equivalent to "Pay to my order” and 
requires the drawer’s indorsement. ( Chamber- 
lain V. Young, [1893] 2 Q.B. 206.) 

A cheque drawn " Pay or order ” is 

an incomplete document and should not be 
paid as no payee is specified. 

An instrument payable to an impersonal 
payee such as "Cash,” "Wages,” "House,” 
IS not payable to a specified person or to 
bearer and is not a cheque as it does not 
satisfy Section 7, Bills of Exchange Act, 1882. 
It is an order to pay money to bearer and 
whether a banker gets a good discharge in 
paying may depend on whether the money 
represented by the instrument reaches the 
right person. {North and South Insurance 
Corporation, Ltd. v. National Provincial 
Bank, Ltd., The Times, 7th November 
1935.) (See Bill of Exchange, Cheque, 
Indorsement.) 

ORDERS. For the stamp duty on orders 
for payment of money, see Banker’s 
Order, Bill of Exchange, Cash Order. 

“ ORDERS NOT TO PAY.” (See Payment 
SxOPPSiD • ) 

ORDINARY SHARES. The shares into 
which the capital of a company is divided, 
as distinguished from preference, which rank 
in front of the ordinary, and deferred, which 
rank after. They may be for different 


amounts, for example, Is., 5s., 10s., £\, £5, 
;^10, ;£100 each, and may be either fully paid 
up or only partly paid. In some companies 
the ordinary shares consist of two kinds, 
preferred ordinary and deferrred ordinary. 

If a company limited by shares is autho- 
rised by its articles, it may convert its 
paid-up shares into stock. The company 
cannot issue original stock. It must first 
issue shares and then, when fully paid, con- 
vert them into stock. 

OUT CLEARING. When a bank makes 
an exchange of cheques with another bank 
the cheques which are given out constitute 
the "Out” clearing, and the cheques which 
are received form the "In” clearing. (See 
Clearing House.) 

OUT OF DATE. (See Stale Cheque.) 

OUTSIDE BROKER. A broker who is 
not a member of the Stock Exchange. 

OVER-CAPITALISED. When the capital 
of a company is too large for the earning 
capacity, the company is said to be over- 
capitalised. 

OVERDRAFT. (See Advances ) 

OVERDUE BILL. A bill of exchange is 
overdue which has not been paid at maturity. 
A bill payable on demand is deemed to be 
overdue within the meanmg, and for the 
purposes of Section 36 of the Bills of Ex- 
change Act, 1882, when it appears on the 
face of it to have been in circulation for an 
unreasonable length of time. (See Negotia- 
tion OF Bill of Exchange, Presentment 
FOR Payment.) Where an overdue bill is 
negotiated, it can only be negotiated subject 
to any defect of title affecting it at its 
maturity, and thenceforward no person who 
takes it can acquire or give a better title 
than that which the person from whom he 
took it had, i.e. it is not negotiable. (Section 
36 (2).) 

Except where an indorsement is dated 
subsequent to the date of maturity of a 
bill, every negotiation is prima facie deemed 
to have been effected before the bill was 
overdue. (Section 36 (4).) 

If an overdue bill is presented to the bank 
where it is domiciled, it is advisable, in such 
a case, to obtain a cheque from the acceptor 
or a written authority to pay it. (See Bill 
OF Exchange.) 

Where a discounted bill is dishonoured, 
the banker who receives it back unpaid will 
debit it to his customer’s account and send 
him notice of dishonour, together with the 
bill. If, however, the state of the cus- 
tomer’s account does not permit of the 
debit, the bill is debited to Overdue Bills 
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or Past Due Bills Account. (See Bill of 
Exchange. Dishonour of Bill of Ex- 
change.) 

OVERDUE BILLS BOOK. Bills which 
have been dishonoured and which are not 
debited to the discounter’s account, are 
passed into overdue bills account, and full 
particulars of them are entered in the 
overdue bills book, along with a note of 
charges incurred, interest, payments on 
account, and other information. 

OVERDUE CHEQUE. A cheque, being a 
bill of exchange payable on demand, is 
overdue for the purpose of negotiation when 
it has been in circulation an unreasonable 
length of time. (Section 36 (3), Bills of Ex- 
change Act, 1882.) By s s. (2) an overdue 
cheque can only be negotiated subject to 
any defect of title and is thus not a negotiable 
instrument. Any person taking such a 
cheque is, therefore, in the same position as 
if the cheque had been crossed "not nego- 
tiable." What is an unreasonable length of 
time is a question of fact. In a Cardiff 
County Court case reported in Legal 
Decisions Affecting Bankers, Volume III, 
p. 226, it was held that a cheque dated 
twelve days previously was overdue when 
negotiated by a thief In an earlier case 
London &• County Banking Company v. 
Groome (1881), 8 Q.B.D. 288, it was held that 
a period of eight days between the date of 
a cheque and its negotiation to a bank was 
a circumstance to be taken into account 
when considering if the transaction should 
have aroused suspicion. Sir John Paget 
considers that in the absence of special 
circumstances, ten days or so would probably 
be held to be the limit of time before a 
cheque becomes overdue. It must be remem- 
bered, however, that it is a question of fact 
in each case, e.g. a cheque coming from 
abroad might conceivably not be overdue 
for considerably longer than ten days after 
issue. 

The foregoing has nothing to do with the 
practice of paying bankers in returning as 
stale or out of date, cheques drawn six 
months or twelve months previously. (See 
Stale Cheque.) 

Nor does the foregoing mean that the 
drawer of a cheque is free from liability to 


a hona fide holder if the cheque is not pre- 
sented within a reasonable time ; his liability 
is governed by the Limitation Act, 1939, 
whereby he is liable on the instrument for 
six years from its issue, except where the 
cheque is not presented within a reasonable 
time and the drawee bank fails before 
presentation. In such a case, if the drawer 
has lost money by such failure to present 
he is discharged to the extent of such loss. 
(Section 74 (1), Bills of Exchange Act, 
1882.) (See Presentment for Payment, 
Limitation Act, 1939.) 

OVERRIDING INTERESTS. Interests in 
land which are not disclosed in the docu- 
ments of title ; an intending purchaser 
will not find them in an abstract of title and 
they are generally dealt with m the requisi- 
tions on title [g-v.). Overriding interests 
comprise easements such as rights of way, 
light, drainage, etc. — these may be ascer- 
tained by inspection of the land itself or 
by searching the Land Charges Registry, 
where they would be registered as a Class 
D iii charge. Then there are short leases 
which can be ascertained by inquiry of the 
occupier. There are also certain statutory 
interests arising under Acts of Parliament 
— ^land tax, redemption annuities, and 
restrictions arising from the various Building 
Acts and Public Health Acts. Local land 
charges {q.v.) are also overriding interests. 
These statutory interests can be ascertained 
from inquiry of the respective authorities 
who administer the Acts under which they 
are created. Overriding interests do not 
appear on the Register in the case of regis- 
tered titles, and the position is the same as 
in the case of unregistered land. 

OVERSEERS. By the Rating and Valua- 
tion Act, 1925, overseers of the poor shall 
cease to be appointed after 1st April, 1927, 
and all their powers and duties in rela- 
tion to the making, levying, and collection 
of rates, shall be exercised from that date 
by the councils of county boroughs and the 
councils of urban and rural districts, who 
are called the "rating authorities." (See 
Precept.) 

Overseers came into being under the Poor 
Law Act passed in the last year of Elizabeth’s 
reigii. Their existence lasted 326 years. 
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PAID CHEQUES. (See Cancelled money and act as a currency or circulating 
Cheques and Bills.) medium. 

PAID-UP CAPITAL. That part of the PAR INTERVENTION. The French form 
subscribed or issued capital of a company of our term “ supra protest” {q.v.). 
which has been paid, the other part being PAR OF EXCHANGE. This expression 

termed the “uncalled” capital. The capital denotes a state of the foreign exchange be- 

is fully paid if there are no further calls to tween one country and another when the 
be made; that is, no “uncalled” capital, demand for and supply of bills exactly 

and no calls in arrears. (See Capital.) balance. It is a theoretical phrase only, 

PAID-UP POLICY. A life policy is said because no one knows, as between any two 
to be paid-up when there are no further nations, when the claims they each have 
premiums payable. (See Life Policy.) upon the other are equal. 

PAID-UP SHARES. Shares are “paid- Distinguish from Mint Par of Exchange 
up” when there is nothing further to be {q-v.). 

paid thereon. If calls are still to be made, PARCENERS. An abbreviation of co- 

the shares are only “partly paid.” parceners {q.v.). 

PANICS. In 1825 occurred what is known PARI PASSU. (Latin, equal steps.) 

as “The Panic,” stated to be due to specula- Where one matter is progressing pan passu 
tion in foreign mines ; in 1836 a panic took with another, it means that they are both 
place which has been ascribed to the exces- progressing with equal steps or equal energy, 
sive issue of notes by country banks ; in 1839 Similarly where new shares or debentures 
another panic arrived, for which the country are issued ranking pari passu with existing 
note circulation was again considered to be shares or debentures, it means that the 
responsible; in 1847 a crisis occurred, the nghts attaching to the new are exactly the 
result meiinly of excessive railway specula- same as those attaching to the old. 
tions. The Bank Charter Act of 1844 was PARISH COUNCIL. When a bank is 
suspended and the Bank was authorised appointed as banker to a Parish Council, a 
by the Government to issue notes at dis- resolution should be obtained and the 
cretion ; the next crisis was in 1857, and accounts opened in the name of the Council, 
again the Bank Act was suspended; in Section 193 (8) of the Local Government 
1866, when another crisis arrived, the Bank Act, 1933, provides that every cheque or 
Act was once more suspended. During this order for the payment of money by a Parish 
panic the firm of Overend, Gurney & Co. Council must be signed by two members of 
failed with liabihties of over 10,000,000. the Council. 

On each occasion when the Bank Act was Section 193 (4) provides that no loan may 
suspended the panic weis at once allayed, be raised by a Parish Council without the 
A monetary crisis occurred in 1875. In 1878 consent of the Parish Meeting and the 
the City of Glasgow Bank stopped pay- approval of the County Council, 
ment, when losses of over ;(6,000,000 were Under Section 195 {d) a County Council 
found to have been made. Baring’s Bank may lend money to a Parish Council without 
suspended in 1890. The failure of the City Government sanction, 
of Glasgow Bank led to the adoption of For the purpose of obtaining funds to 
limited liability by English joint stock meet expenses, a Parish Council issues 
banks. precepts to the Rural District Council in 

In times of panic the Bank of England which the Parish is situate. (See Local 
recognises that the best way to restore Authorities.) 

confidence is to lend with freedom. Walter PAROCHIAL CHURCH COUNCIL. By 
Bagehot, in his Lombard Street, says: “It the Church of England Assembly (Powers) 
is ready lending which cures panics, and Act, 1919, powers in regard to legislation 
non-lending or niggardly lending which touching matters concerning the Church of 
aggravates them.” England were (subject to the control of 

On the outbreak of war with Germany in Parliament) conferred on the National 
1914, a limited moratorium was declared. Assembly of the Church of England consti- 
and the Government issued an emergency tuted in accordance with the constitution as 
currency of £l and 10s. notes. (See Mora- presented, 10th May, 1919. 

TORIUM.) By the Parochial Church Councils (Powers) 

PAPER CURRENCY. The paper instru- Measure, 1921 (which Measure has effect as 
ments such as bank notes, cheques, bills, an Act of Parliament in accordance with the 
and other forms which take the place of provisions of the above-named Act) it is 
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provided that there shall be transferred to 
the Parochial Church Council of every parish 
"all powers duties and liabilities of the 
churchwardens of such parish relating to the 
financial affairs of the Church, including the 
collection and administration of all moneys 
which may be raised for Church purposes 
and the keeping of accounts in relation to 
such affairs and moneys.” In the Schedule 
(Rule 14) to this Measure, "the Council may 
appoint one or more of their number to 
act as treasurer solely or jointly without 
remuneration, and faihng such appointment 
the churchwardens, if members of the 
Council, shall act jointly as treasurers.” 

By Section 3 of the Measure "every 
Council shall be a body corporate by the 
name of the Parochial Church Council of 
the parish for which they are appointed 
and shall have perpetual succession.” 

A Church account should therefore stand 
in the name of the Parochial Church Council 
of Parish, and the bank should be 

furnished with a copy of the resolution of 
the Council authorising the bank to open 
the account and giving instructions as to how 
cheques are to be signed. The resolution 
must (in accordance with Section 3) be signed 
by the chairman presiding at that meeting 
and by two other members of the Council. 

A Parochial Church Council can acquire 
and administer property which must be 
vested in the Diocesan Authority. 

A Parochial Church Council may borrow. 
The power of a Parochial Church Council to 
borrow money is inferentially recognised and 
therefore implicitly conferred by the Paro- 
chial Church Councils (Powers) Measure, 
1921. But the power of the Council to bmd 
its property is limited, and if a mortgage is 
necessary, it must be granted by the Diocesan 
Authority, and the consent of the Charity 
Commissioners secured. (Opinion No. 52 of 
the Legal Board of the Church Assembly.) 

PARQUET. (French, an enclosure.) The 
official brokers, agents de change, on the 
Paris Exchange, form the Parquet; the 
unofficial dealers form the Coulisse. 

PART PAYMENT. Inland Bill. A part 
payment may be made by the acceptor at the 
maturity of a bill, in which case the bill 
should be indorsed "Received in part 

payment without prejudice to the rights of 
the other parties.” The holder can sue for 
the balance. Notice that full pa 3 rment has 
not been made should be given to the 
drawer and indorsers. The bill itself is, of 
course, retained by the holder. The bill 
should be noted for the unpaid balance. 
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Foreign Bill. Where a part payment is 
made, a foreign bill must be protested as 
to the balsince. 

Cheque. Cheques are either paid in full 
or they are not paid at all. A part payment 
is not made. In Scotland, however, when 
a cheque is presented, if payment cannot be 
made in full, any balance in the drawer’s 
account is attached in favour of the pre- 
senter. The banker transfers such amount 
to a special account. 

Cash Order. Part pa 3 nnent of a cash 
order is not accepted, unless under instruc- 
tions to do so from the correspondent who 
sent the document for collection. 

PARTIAL ACCEPTANCE. (See Accept- 
ance Qualified.) 

PARTIAL INDORSEMENT. An indorse- 
ment of a bill of exchange which purports to 
transfer a part only of the amount payable, 
or purports to transfer the bill to two or more 
indorsees severally, does not operate as a 
negotiation of the bill. (See Indorsement.) 

PARTICIPATING PREFERENCE 
SHARES. (See Preference Shares.) 

PARTICULAR AVERAGE. A term used 
in connection with shipping. In the case of 
a general average, a loss incurred for the 
common safety of the ship and Ceirgo is borne 
by all the parties interested in the ship and 
cargo in proportion to their interests; but 
a particular average or loss is borne entirely 
by the owner (or his insurer) of the property 
which has been lost or damaged. His 
property may have become damaged by 
accident as by the sea, or may have got 
washed overboard, and in such cases (the 
loss or damage not having been incurred 
intentionally to save the ship), the owner 
alone is responsible. (See General Aver- 
age.) 

PARTIES TO BILL OF EXCHANGE. 

The parties to a bill of exchange are the 
drawer, the acceptor (called the drawee 
before he accepts it), the payee (who is often 
the same person as the drawer) and the 
indorsers. The parties may be either 
"immediate” or "remote.” They are 
"immediate parties” when they are imme- 
diately connected with each other as the 
drawer and acceptor, the drawer and payee, 
and an indorsee and the indorser immediately 
in front of him. They are "remote parties” 
when they are not closely related to each 
other, as the acceptor and an indorsee. 

With regard to the capacity and authority 
of parties to a bill, the Bills of Exchange Act, 
1882, provides — 

"Section 22. (1) Capacity to incur 
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liability as a party to a bill is co- 
extensive with capacity to contract. 

“Provided that nothing in this 
Section shall enable a corporation 
to make itself liable as drawer, 
acceptor, or indorser of a bill unless 
it is competent to it so to do under 
the law for the time bemg in force 
relating to corporations. 

“ (2) Where a bill is drawn or indorsed 
by an infant, minor, or corporation 
having no capacity or power to 
incur liability on a bill, the drawing 
or mdorsement entitles the holder 
to receive payment of the bill, and 
to enforce it against any other 
party thereto. 

“ Section 23. No person is liable as drawer, 
indorser, or acceptor of a bill who has not 
signed it as such : Provided that — 

“(1) Where a person signs a bill in a 
trade or assumed name, he is liable 
thereon as if he had signed it in his 
own name : 

“ (2) The signature of the name of a firm 
IS equivalent to the signature by 
the person so signing of the names 
of all persons liable as partners in 
that firm." (See Bill of Ex- 
change.) 

PARTITION. A deed of partition is for 
the purpose of dividing an estate, which is 
held in common by several persons, into an 
estate in severalty so that each person has 
then an absolute right to a distinct portion 

After 1925, tenancy in common cannot be 
created as a legal estate. (See Tenants in 
Common.) 

By the Stamp Act, 1891, the stamp duty 
is — 

Partition or Division — Instru- £ s. d. 

ments effecting. 

In the case specified in Sec- 
tion 73, see that Section 
under Exchange. 

In any other case . . 10 0 

PARTNER. Where several persons join 
to carry on a business, the combination is 
called a firm or partnership, and the indi- 
vidual members are the partners. A partner 
who takes an active interest in the manage- 
ment of the business is called an active 
partner, as a distinction from a dormant 
or sleeping partner who merely supplies 
funds for the business. A nominal partner 
is one who simply lends his name and has no 
real interest in the partnership. A partner 
(whether active or sleeping) is liable for all 
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the debts and obligations of the firm. A 
limited partner, however, is not liable beyond 
the amount contributed at the time of 
entering into the partnership. (See Limited 
Partnership ) A general partner is the 
same as an ordinary partner. Everyone 
who has held himself out to be a partner in 
a particular firm is liable as a partner to any- 
one who has, on the faith of any such repre- 
sentation, given credit to the firm. (See 
Death of Partner, Partnerships.) 

PARTNERSHIPS. The bulk of the law 
relating to partnership is codified in the 
Partnership Act of 1890, which defines a 
partnership as “the relation which subsists 
between persons carrying on a business in 
common with a view of profit.” The law 
prescribes the minimum of formality in the 
setting up of this relationship; no registra- 
tion IS necessary, no written agreement or 
deed of partnership is requisite, though 
highly desirable; all that is necessary is 
some sort of agreement — written, verbal, or 
implied — ^between the parties. A limitation 
is imposed by the Companies Act, 1948, on 
the number of partners, however, ten in the 
case of banking firms and twenty in other 
cases. Any larger association of individuals 
for business purposes requires mcorporation 
under the Companies Act, 1948. 

A partnership, because it has a firm name, 
is not an entity existing apart from its 
members. In Scotland this is so, for Section 
4 (2) of the Partnership Act, 1890, provides 
that a Scottish firm is a legal person distinct 
from the partners of whom it is composed, 
but in England and Wales there is no such 
conception of a partnership, and the firm 
name is but a convenient abbreviation for 
the names of all the members of the firm. 

There is a distinction between co-ownership 
and partnership, and the rights and liabilities 
artaching to the latter differ from those 
belonging to the former. Joint tenancy, 
part ownership, the sharing of gross returns, 
do not necessarily connote partnership : the 
receipt of profits is prima facie but not 
conclusive evidence of the relationship. It 
is a question of intention. There are three 
broad distinctions between co-ownership 
and partnership. Firstly, co-ownership is 
not necessarily the result of agreement, 
while partnersMp is ; secondly, co-ownership 
does not necessarily involve working for a 
profit, whilst partnership does; thirdly, a 
co-owner has the right of free disposition 
over his property, whilst one partner cannot 
replace himself by another without the 
consent of his co-partners. 
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There axe two dominant principles under- 
lying the relationship of the partners in a 
firm : firstly, the unlimited liability of 
each and every member of the firm for 
the firm’s debts, and secondly, the power 
of any partner to bind his co-partners in 
the ordinary course of partnership business, 
subject to any restrictions in the Articles of 
Partnership of which outside parties may 
be aware. 

Every partner is liable for the firm’s debts 
to the full extent of his private resources in 
addition to his partnership capital, every 
secret partner is fully liable, whether the 
creditor was originally aware of his existence 
or not, any person who in any way holds 
himself out as a partner is fully liable for 
the firm’s debts to the creditor who is thus 
misled. 

The liability of partners in England and 
Wales for debts and contracts is joint only, 
whilst in Scotland it is joint and several. 
Thus in England and Wales care must be 
taken to join all partners in an action, 
preferably by suing the firm in the firm 
name; if this is not done, any unsatisfied 
judgment against those who are sued will 
effectively bar an action against any 
uncited partners. 

There is a modification of the principle 
of joint liability in that on the death or 
bankruptcy of a partner, his responsibility 
for the partnership debts is not extinguished 
and his estate is liable. But m the absence 
of several liability, partnership creditors 
are postponed to the creditors of the private 
estate, who must be paid in full before any 
distribution is made in respect of the firm’s 
debts. 

On the opening of a partnership account, 
if articles of partnership exist, they should 
be scrutinised to find out, amongst other 
things, if any of the implied rights of the 
partners are restricted or modified, and if 
arrangments are made regarding operations 
on the banking account. If nothing is said 
about these matters, any partner is entitled 
to draw cheques in the firm name, and by 
so doing he will bind the firm. “The signature 
of the name of the firm is equivalent to the 
signature by the person so signing of the 
names of all persons liable as partners in the 
firm.” (Bills of Exchange Act, 1882, Section 
23 (2).) It is usual, however, to take 
express instructions as to who may draw on 
the account and the form of signature to 
be employed. Some banks have a special 
form of mandate for the opening of partner- 
ship accounts, whilst others make use of the 


form of authority devised for joint accounts. 
But if no form of mandate is taken, a cheque 
signed in the firm name by any partner will 
be a good discharge to the bank against the 
firm, in the absence of abnormal circum- 
stances. 

One partner has power to countermand 
the payment of cheques drawn by another. 
The question of the payment of cheques 
presented after notice of the death of a 
partner does not depend on whether the 
cheque was drawn by the deceased partner, 
for his signature in the firm name is equiva- 
lent to the signatures of all members of the 
firm. On the one hand, as the decease of 
a partner puts an end to the partnership as 
such, the authority of any one partner as 
agent for the firm is revoked, and on these 
grounds it would seem that such cheques 
should not be paid. On the other hand, the 
surviving partners can deal with the account 
for the purpose of winding up the firm, and 
could consequently confirm any cheques 
outstanding at the time of decease. 

Transactions on the private account of 
a partner require scrutiny in certain cir- 
cumstances. Cheques payable to the firm 
should not be accepted for the private 
account of a partner without inquiry being 
made of the other partners. In the absence 
of inquiry, such a transaction would deprive 
a banker of the protection of Section 82 of 
the Bills of Exchange Act on the ground 
of negligence. If, however, a partner pays 
to the credit of his private account a cheque 
drawn by him on the firm’s account, there 
is no prima facie case for inquiry — ^the 
transaction may represent repayment of 
a loan to the firm or a share of partnership 
profits. In Backhouse v. Charlton (1878), 8 
Ch.D. 444, transfers of this description 
were held to be regular on the face of them. 
The particular circumstances, however, such 
as the standing of the partner and the 
amount of the cheque, would influence a 
banker m dealing with such a situation. 
Where a banker has been pressing for 
reduction or repa 3 rment of a private over- 
draft, however, and the partner responds by 
offering for his credit a cheque drawn by 
him on the partnership account, inquiries 
are called for. 

One partner is entitled to open an account 
for the firm’s business provided that he 
opens it in the firm name. {Alliance Bank 
V. Kearsley (1871), L.R. 6 C.P. 433.) 

As regards borrowing and bill transac- 
tions, a partner’s authority depends on 
whether the firm is a trading or non-trading 
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partnership. A trading business has been 
defined as one which depends on the buying 
and selling of goods. ( Higgins v. Beauchamp, 
[1914] 3 K.B. 1192.) Thus professional 
partnerships, such as doctors, solicitors, and 
accountants, are non-trading firms, and in 
decided cases, the businesses of farmers 
and innkeepers have been held to be non- 
trading partnerships. 

In a trading firm any partner, unless 
prohibited by the terms of the partnership 
agreement, has actual authority to pledge 
and sell the assets of the firm, to contract 
debts, to borrow, and to draw, accept, in- 
dorse, and discount bills of exchange. In 
a non-trading firm, however, no such 
authority exists. It is well settled, however, 
that a partner in a non-tradmg firm has 
implied power to bind the firm by drawing 
cheques. {Backhouse v. Charlton.) In prac- 
tice, express authority is taken from the 
members of a firm — ^whether trading or 
non-trading — as to the method by which 
advances are to be negotiated, partnership 
assets pledged, and bill transactions efiected. 

In England and Wales partnership liability 
is joint only, and it is desirable to get the 
members of a borrowing firm to covenant 
for joint and several liability. Amongst 
other advantages it will mean that a banker’s 
position in the administration of a deceased 
partner’s estate will be improved, for he 
will not have to wait until the private credi- 
tors of the deceased have been satisfied, but 
can claim side by side with them for any 
debt due by the firm. Furthermore, such a 
provision will give a banker a right of set-off 
on any private account of a partner in 
respect of the firm’s debt, and in the event 
of bankruptcy he will have a right of double 
proof, for a joint and separate creditor may 
prove concurrently on the joint estate and 
the separate estate, his redress being limited, 
of course, to twenly shillings in the pound. 

As regards the pledging or mortgaging of 
security for advances, it is the usual practice 
to get all members of the firm to execute the 
necessary documents. One partner could, 
in a trading firm, validly pledge negotiable 
instruments and also execute a memorandum 
of deposit over the deeds of partnership 
property. He could not, however, give a 
legal mortgage over such property, for one 
partner cannot bind the firm by deed, 
unless authorised so to act, in which case 
the authority itself would have to be by 
deed. A legal mortgage given by one 
partner in the abfiience of proper au^ority 
would not be whdUy void, however— it 


could be treated as an equitable charge, for 
in transactions where a deed is not necessary 
the seal may be disregarded and the signature 
considered as applying to a document 
under hand. Thus in Marchant v. Morton 
Down & Co., [1901] 2 K.B. 829, one partner 
sought to make a legal assignment of the 
firm’s debts, under seal. It was held that 
whilst he had no power to bind the firm by 
deed, his signature to the document would 
be construed as the execution of an equitable 
assignment under hand. 

"V^en title deeds of property are offered 
as security, they may be in the sole name of 
one partner or in the names of all partners 
jointly. In the first instance, the property 
in question may belong to one partner in 
his own right, the firm having a tenancy 
thereof, or it may be held by him in trust 
for the partnership, in which case all partners 
should join in the execution of any charge, 
or give an authority for him to mortgage it. 
Where the property is vested in all the 
partners jointly, if there are more than 
four partners, such property cannot now 
be vested in more than four of them; it 
may be partnership property or not, accord- 
ing as to whether it has been treated as 
part of the firm’s assets or not. In either 
case, however, the mortgage of the property 
will require to be executed by all, for it will 
be vested in the several parties on trust for 
sale specifying that they hold the property 
for themselves as tenants in common in 
equity or jointly as partners. 

When searching the Land Charges Register 
or other appropriate register in respect of 
partnership property, searches should be 
made against the names of all the partners, 
as well as against the name of the firm, for 
it is probable that any registration will 
have been made against ‘^e individual 
names of the partners. 

Sometimes a guarantee of one partner 
or a joint and several guarantee of all the 
partners is taken in respect of a borrowing 
by the firm. Inasmuch, however, as all the 
partners are already unlimitedly liable for 
the fijm’s debts, such a guarantee appears 
at first sight to be superfluous, but it has 
the merit of giving the banker a right of 
proof against the private estate of each 
partner without waiting until the private 
creditors are satisfied. If, however, joint 
and several liability has been established on 
the opening of the account, the same right 
of proof accrues, so that in such a case a 
guarantee has no practical advantage. It 
is considered by some bankers that the 
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taking of a guarantee brings home to the 
partners a sense of their personal liability 
for the firm’s debts; on the other hand it 
is as well to inform them that the amount of 
the guarantee is not the limit of their 
responsibility and does not free them from 
liability for any borrowing in excess of the 
amount specified in the document. 

Occasionally the guarantee of a firm is 
offered to secure the debt of a third party, 
and in such a case the signatures of all the 
partners should be taken to a joint and 
several guarantee, for one partner cannot, 
in the absence of specific authority, bind his 
co-partners by executing a guarantee in the 
firm name. 

The partnership relation is severed on 
the retirement, death, or bankruptcy of 
one partner as well as in those cases where 
a dissolution of the firm takes place by agree- 
ment or order of the Court or the bankruptcy 
of the firm itself. 

If the members of a firm decide to wind 
up the business, or if the Court decrees a 
dissolution, the partners’ authority to bind 
the firm continues in so far as its exercise 
is necessary to wind up the affairs of the 
business; if, however, the members of the 
firm are in disagreement and resort is made 
to the Courts, it is not infrequent for the 
winding-up to be put into the hands of a 
receiver. In such a case, a credit balance 
on the firm's account can safely be paid over 
to the receiver, after due confiimation of his 
appointment. A partner’s unlimited powers 
as agent for the firm then cease, for the 
tradmg activities of the firm are terminated 
and the receiver’s function is to realise the 
partnership assets, pay out the firm’s credi- 
tors and distribute any surplus amongst 
the partners, in accordance with the terms 
of the articles, if any. Occasionally a 
manager is appointed by the Court, and his 
powers eire wider than those of a receiver 
for he is empowered to carry on the business 
for the time being, to fulfil existing con- 
tracts and to enter into such new contracts 
as are essential to the ordinary conduct of 
the business. In this case also the Court 
appointment of a manager will be sufl&cient 
mandate to the banker to recognise his 
authority to deal with the firm’s balance. 
Any borrowings that may be allowed on 
the account of a manager or receiver are 
his personal responsibility, and he cannot 
validly charge any assets of the firm as 
security without the leave of the Court. 

Such examples of dissolution are com- 
paratively infrequent, as compared with 


the cases where dissolution automatically 
takes place by the retirement, death, or 
bankruptcy of one partner. Any change in 
the membership of a firm occasioned by 
the withdrawal, decease, or insolvency of 
a partner, virtually puts an end to the 
firm; the surviving or remaining partners 
may continue to trade under the firm name, 
but in fact a new firm is created, if they 
carry on for any purpose other than to 
wind up the affairs of the old firm. 

In the case of the retirement of a partner, 
he will be liable for advances subsequently 
made to the firm unless the firm’s bankers 
are notified of the severance of his relations 
with his co-partners, for Section 36 of the 
Partnership Act decrees that “where a 
person de^s with a firm after a change in 
its constitution, he is entitled to treat all 
apparent members of the old firm as still 
being members of the firm until he has 
notice of the change.’’ A secret partner, 
however, could not be saddled with any 
liability for the firm’s indebtedness after 
his retirement, even though he omitted to 
notify the bank, for the equitable reason 
that credit was given to the firm without 
knowledge of, or reliance on, his membership 
thereof. 

On notification of the retirement of a 
partner, the banker’s action will depend on 
several circumstances. 

If the account is in debit and security of 
the retiring partner is held, the accounts 
should be broken in order to establish the 
banker’s rights over the security for the 
debt existing at the date of notification of 
retirement. 

If the security consists of partnership 
assets, such as the deeds of property jointly 
charged, the banker can continue the 
account for the time being, as the pre- 
sumption is that the remaining partners 
are carrying on the business for the purpose 
of windmg it up. If the retirement of one 
partner is accompanied by the admission 
of a new partner, a conveyance of the 
property is sometimes executed by the old 
firm in favour of the new firm and this will 
entail the charging of the security anew. 
In such a case it is advisable to break the 
old account and start afresh, a cheque 
being drawn on the new account for the 
amount of the old debt by all membeis of 
the firm including the new partner, for an 
incoming partner is not necessarily liable 
for the del^ of the old firm. If a separate 
conve 3 rance of the partnership property is 
not made, the incoming partner should 
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indorse the old form of charge to the effect 
that he agrees that the security covered 
thereby shall be available for the debts of 
the new firm as well as the old. 

The death of a partner likewise has the 
legal effect of dissolving the firm. The 
personal representatives of the deceased 
have no power to step into the dead pzirtner's 
shoes — they cannot take any part in the 
management of the firm, and their sole 
concern is to see that a proper account is 
taken of what is due to the estate they are 
admmistenng. 

In the case of a credit account, there 
appears to be no reason why the account 
should not be continued unbroken by the 
surviving partners In Backhouse v. Charlton 
(1878), 8 Ch.D. 444, it was held that where a 
banker had no notice of the state of accounts 
between the deceased partner and the 
survivor, he was under no duty to inquire. 
The banker is entitled to presume, in the 
absence of anything to the contrary, that 
the survivors will account to the repre- 
sentatives of the deceased for his share 
of the assets. In the case where the firm is 
indebted to the bank, any action will depend 
on the nature of the security lodged. If it 
was charged by the deceased as his private 
property the account must be stopped in 
order to fix the liability of his estate, for 
otherwise all sums credited after the crucial 
date will go to the reduction of the liability 
whilst all fresh debits will not be covered 
by the security held If, however, the security 
held is partnership property, the account 
can be continued unbroken for the time being, 
for the surviving partners are entitled to deal 
with the firm’s assets so far as may be neces- 
sary to wind up the partnership business. 

The power of the surviving partners in 
a firm to continue the partnership business 
in so far as it is compatible with the winding 
up of the firm, is illustrated as far as banking 
operations are concerned by the case of 
In re Bourne, Bourne v. Bourne, [1906] 2 
Ch. 427. Here an overdrawn banking account 
of a firm was continued unbroken after the 
death of one of the two partners, named 
Grove, and the survivor. Bourne, at a later 
date gave the bank an equitable charge on the 
deeds of real estate which formed part of 
the partnership assets. On the death of 
Bourne, the mortgaged property was sold 
and the bank’s right to appropriate as much 
of the proceeds of sale as was necessary to 
satisfy its debt was disputed by the executors 
of the partner first deceased. In the lower 
Court, the bank’s claim was upheld, and the 


decision was confirmed on appeal. The 
executors of Grove claimed that Bourne 
had no right to mortgage the partnership 
property after the death of Grove, and 
contended that the pa 3 rments into the 
account after his decease and before the 
mortgage of the property was given had 
extinguished the original debt and that by 
the working of the Rule in Clayton's case 
the debt remaining at the time of Bourne’s 
death was a subsequent creation, which 
could not be effectively secured by the 
mortgage of partnership property. The 
Appeal Court held, however, that it is both 
the right and duty of a surviving partner 
to realise the firm’s assets, and in giving 
effect to this duty he can validly mortgage 
partnership property. In this case, the bank 
was entitled to assume that the overdraft 
was a partnership matter in the absence of 
anything showing to the contrary, and hence 
the account was properly continued on an 
unbroken basis, and payments in could be 
appropriated to payments out right up to 
the time when matters were crystallised by 
the death of the surviving partner. 

If, however, a banker is fixed with notice 
that a surviving partner is continuing the 
business for his own ends and not for the 
purpose of winding up the firm, any charge 
given by him over partnership assets would 
be subject to the rights of the estate of the 
deceased partner. 

A third cause of dissolution of a firm is 
found in the bankruptcy of one of the 
partners. In such a case his authority to 
act on behalf of the firm, including powers 
to operate on the banking account, at once 
ceases and his estate will not be liable for 
the debts contracted thereafter by the 
solvent partners. Such partners are entitled 
to continue the business for the purpose 
of wmdmg up, to get in the assets and to 
complete transactions unfinished at the 
time of dissolution. They may continue 
to operate on the banking account to this 
end and payment of cheques drawn by them 
will be a good discharge against the firm and 
the trustee. Neither the trustee in bank- 
ruptcy nor the insolvent partner has any 
power, however, to deal with the partner- 
ship affairs, and the trustee’s interest in 
the business lies in getting an account of the 
partnership business taken with a view to 
receiving the bankrupt’s share therein. 

A cheque presented signed by a partner 
known to have committed an act of bank- 
ruptcy should not be paid until confirmation 
of the other partners is obtained. 
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If there is a credit balance on the account 
of a firm, a member of which has become 
bankrupt, it can safely be paid to the 
solvent partners. If, however, the firm is in 
debt to the bank, and it is desired to retain 
any rights on the bankrupt’s estate, it is 
necessary to break the firm’s accounts. 

If joint and several liability is not estab- 
lished, the bank will be postponed in provmg 
on the partner’s private estate until all his 
separate creditors have been paid in full, 
which may mean that there will be nothing 
to come by way of dividend. If, however, 
joint and several liability has been stipulated 
for on the firm’s account, the banker can 
prove as a creditor on equal footing with 
the partner’s private creditors. In either 
case there is no need to deduct the value 
of any partnership security before proving 
against the private estate of the bankrupt 
partner. 

The last C£ise of dissolution to be con- 
sidered IS where the partnership itself 
becomes bankrupt. On such a happening 
the authonty of the several partners to act 
for the firm ceases and the business vests in 
the trustee in bankruptcy in order to 
be wound up. Ineismuch as the title of 
the trustee relates back to the earliest of the 
acts of bankruptcy committed during the 
three months preceding the presentation of 
the bankruptcy petition, any transactions 
with the firm since that time are void as 
against the trustee unless covered by 
Sections 45 or 46 of the Bankruptcy Act, 
1914. (See Bankruptcy.) 

The bankruptcy of the firm involves the 
bankruptcy of the individual partners, and 
any steps taken with regard to the firm’s 
account are equally applicable to the private 
accounts of the partners. 

The principle in the administration of 
the respective estates is that the firm’s debts 
are payable in the first instance out of the 
partnership assets and the private debts 
of the partners from their private assets. 
If a surplus results from any of the separate 
estates of the partners, it must be brought 
into the joint estate of the firm; and if a 
surplus accrues on the joint estate it is ap- 
propriated to the respective separate estates 
of the partners in due proportion. 

There is an exception, however, to the 
rule of keeping the joint and the separate 
estates distinct in the first instance, and it 
is this — ^if there is no joint estate, on account 
of a total lack of assets or because all the 
firm’s assets are mortgaged with no available 
equity, the partnership creditors can prove 
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on equal footing with the creditors of the 
partners’ separate private estates. 

If partnership securities are held, which 
it is not proposed to renounce or realise 
forthwith, their value must be assessed 
before proving; if the security is collateral 
in the sense that it is lodged by a partner 
as a private asset, a banker is entitled to 
prove for the entire debt of the firm, and to 
realise the partner’s security without 
diminishing his claim against the firm’s 
estate. If joint and several liability has been 
established and thus a right of double 
proof obtained, and the security is partner- 
ship property, proof should be made 
against the private estates for the whole 
debt without regard to the security and 
against the firm’s estate after allowing for 
the value of the security. If, on the other 
hand, the security is the private property 
of a partner, i.e. collateral, proof for the full 
amount can be made against the firm’s estate, 
ignoring the security, the proof against the 
particular partner’s estate being decreased 
by the assessed value of the security. 

Security may be held available for the 
debt not only of the firm but of an individual 
partner. In such a case this security can be 
appropriated to whichever of the two estates 
the banker chooses and then he can proceed 
on the lines just indicated. Before making 
any allocation, however, the statement of 
affairs of the respective estates should be 
studied in order to see the prospects of 
dividends. As a general principle, it will be 
of advantage to allocate the security (which 
may be partnership property lodged to 
secure both the firm’s and the partner’s 
debts or the partner’s own property covering 
the firm’s advance as well as his own) to 
the estate to which it does not belong, 
because such a course will mean that a 
banker will not have to account for the value 
of the security in respect of either debt, 
treating it simply on a collateral basis. 

The insanity of a partner in a firm does 
not operate as a dissolution of the firm like 
death, but by Section 35 of the Partnership 
Act it is a ground for petitioning the Court 
for a dissolution. The Court’s intervention 
may be sought by a co-partner or by the 
patient's Committee if one has been ap- 
pointed, or by his next friend, or by anyone 
having a title to move in the matter. It is 
necessary, of course, for the partner to have 
been found insane by inquisition — a very 
rare method — or to have been proved to 
be of unsound mind to the satisfaction of 
the Court. Apart from these steps, by the 
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Lunacy Act, 1890, power is given to a lunacy 
judge to dissolve a partnership when a 
partner becomes of unsound mind. (See 
also Limited Partnership.) 

By the Companies Act, 1948 — 

Prohibitton of Large Parinershtps. 

“429. No company, association, or part- 
nership consisting of more than ten 
persons shall be formed for the 
purpose of canying on the business 
of banking, unless it is registered as 
a company under this Act, or is 
formed in pursuance of some other 
Act of Parliament, or of letters 
patent. 

“434. No company, association, or part- 
nership consisting of more than 
twenty persons shall be formed for 
the purpose of canying on any busi- 
ness (other than the business of 
banking) that has for its object the 
acquisition of gain by the company, 
association, or partnership, or by 
the individual members thereof, 
unless it is registered as a company 
under this Act, or is formed in 
pursuance of some other Act of 
Parliament, or of letters patent, or 
is a company engaged in working 
mines within the stannaries and 
subject to the jurisdiction of the 
Court exercising the stannaries 
jurisdiction." 

The following are the principal Sections of 
the Partnership Act, 1890 (53 & 54 Viet. c. 

39) from the point of view of persons 
dealing with partnerships — 

Nature of Partnership. 

Definition of Partnership. 

“ 1. (1) Partnership is the relation which 
subsists between persons canying 
on a business in common with a 
view of profit. 

“ (2) But the relation between members of 
any company or association which 
is — 

“(a) Registered as a company 
under the Companies Act, 
1862, or any other Act of 
Parliament for the time 
being in force and relating 
to the registration of joint 
stock companies ; or 
“(6) Formed or incorporated by 
or in pursuance of any other 
Act of Parliament or letters 
patent, or Royal Charter ; or 

460 


“ (c) A company engaged in work- 
ing mines within and subject 
to the jurisdiction of the 
stannaries : 

is not a partnership within the 
meaning of this Act. 

Rules for Determining Extstence of 
Partnership. 

“2. In determining whether a partnership 
does or does not exist, regard shall be had to 
the followmg rules — 

“(1) Joint tenancy, tenancy in common, 
joint property, common property, 
or part ownership does not of itself 
create a partnership as to anything 
so held or owned, whether the 
tenants or owners do or do not 
share any profits made by the use 
thereof. 

“ (2) The sharing of gross returns does not 
of itself create a partnership, 
whether the persons sharmg such 
returns have or have not a joint 
or common right or interest in 
any property from which or from 
the use of which the returns are 
derived. 

“ (3) The receipt by a person of a share of 
the profits of a business is prima 
facie evidence that he is a partoer in 
the business, but the receipt of such 
a share, or of a payment contingent 
on or varying with the profits of a 
business, does not of itself make him 
a partner in the business; and in 
particular — 

“ (a) The receipt by a person of a 
debt or other liquidated 
amount by instalments or 
otherwise out of the accruing 
profits of a business does not 
of itself make him a partner 
in the business or liable as 
such: 

“ (6) A contract for the remunera- 
tion of a servant or agent of 
a person engaged in a busi- 
ness by a sh^e of the profits 
of the business does not of 
itself make the servant or 
agent a partner in the 
business or liable as such: 
“(c) A person being the widow or 
child of a deceased partner, 
and receiving by way of 
annuity a portion of the 
profits made in the business 
in which the deceased person 
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was a partner, is not by 
reason only of such receipt 
a partner in the business or 
liable as such : 

“(d) The advance of money by 
way of loan to a person en- 
gaged or about to engage in 
any business on a contract 
with that person that the 
lender shall receive a rate of 
interest varying with the 
profits, or shall receive a 
share of the profits arising 
from canning on the busi- 
ness, does not of itself make 
the lender a partner with the 
person or persons carrying on 
the business or liable as such. 
Provided that the contract 
is in writing, and signed by 
or on behalf of all the 
parties thereto : 

“(e) A person receiving by way of 
annuity or otherwise a por- 
tion of the profits of a busi- 
ness in consideration of the 
sale by him of the goodwill 
of the business is not by 
reason only of such receipt 
a partner in the business or 
liable as such. 

Postponement of Rights of Person Lending 
or Selling %n Consideration of Share of 
Profits in Case of Insolvency. 

“3. In the event of any person to whom 
money has been advanced by way of loan 
upon such a contract as is mentioned in the 
last foregoing Section, or of any buyer of a 
goodwill in consideration of a share of the 
profits of the business, being adjudged a 
bankrupt, entering into an arrangement to 
pay his creditors less than twenty shillings 
in the pound, or dying in insolvent circum- 
stances the lender of the loan shall not be 
entitled to recover anything in respect of 
his loan, and the seller of the goodwill shall 
not be entitled to recover an3rthing in respect 
of the share of profits contracted for, until 
the claims of -^e other creditors of the 
borrower or buyer for valuable consideration 
in money or money’s worth have been 
satisfied. 

Meaning of Firm. 

“4. (1) Persons who have entered into 
partnership with one another are 
for the purposes of this Act called 
collectively a firm, and the name 
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under which their business is carried 
on is called the firm-name. 

" (2) In Scotland a firm is a legal person 
distinct from the partners of whom 
it is composed, but an individual 
partner may be charged on a decree 
or diligence directed against the 
firm, and on payment of the debts 
is entitled to relief pro rata from the 
firm and other members. 

Relations of Partners to Persons 
Dealing with Them. 

Power of Partner to Bind the Firm. 

“5. Every partner is an agent of the firm 
and his other partners for the purpose of the 
business of the partnership ; and the acts of 
every partner who does any act for carrymg 
on in the usual way business of the Mnd 
carried on by the firm of which he is a 
member bind the firm and his partners, 
unless the partner so acting has in fact no 
authority to act for the firm in the particular 
matter, and the person with whom he is 
dealing either knows that he has no authority 
or does not know or believe him to be a 
partner. 

Partners Bound hy Acts on Behalf of Firm. 

“6. An act or instrument relating to the 
business of the firm and done or executed 
in the firm-name, or in any other manner 
showing an intention to bind the firm, by 
any person thereto authorised, whether a 
partner or not, is binding on the firm and 
all the partners. 

"Provided that this Section shall not 
affect any general rule of law relating to the 
execution of deeds or negotiable instruments. 

Partner using Credit of Firm for Private 
Purposes. 

“1. Where one partner pledges the credit 
of the firm for a purpose apparently not 
connected with the firm's ordinary course 
of business, the firm is not bound, unless 
he is in fact specially authorised by the 
other partners; but this Section does not 
affect any personal liability incurred by an 
individual partner. 

Effect of Notice that Firm will not be Bound 
by Acts of Partner. 

“6. If it has been agreed between the 
partners that any restriction shall be placed 
on the power of any one or more of them 
to bind the firm, no act done in contraven- 
tion of the agreement is binding on the firm 
with respect to persons having notice of the 
agreement. 
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Liability of Partners. 

" 9. Every partner in a firm is liable jointly 
with the other partners, and in Scotland 
severally also, for all debts and obligations 
of the firm incurred while he is a partner; 
and after his death his estate is also severally 
hable in a due course of administration for 
such debts and obligations, so far as they 
remain unsatisfied, but subject in England 
or Ireland to the prior payment of his 
separate debts." 

With respect to the joint liability referred 
to m Section 9, a creditor bringing an action 
should sue all the partners jointly, and 
having obtained judgment the creditor is 
then at liberty to levy execution against the 
partnership property or against all, or any, 
of the separate estates of the partners, 
each partner being liable to the full extent 
of his fortune for the debts of the firm. 
It is to be noted that this joint liability 
is also several in Scotland. The same 
Section provides that the estate of a 
deceased partner is also severally liable 
for the firm’s debts, but, in England or 
Ireland, subject to the prior payment of 
the deceased’s separate debts. When an 
advance is made to a firm, it is desirable for 
a banker to hold an undertaking signed 
by all the partners agreeing to be jointly 
and severally liable for any debt on the 
partnership account, because the partners 
may then be sued either jointly or severally, 
and the banker will have the right to set 
ofi any credit balances on the partners’ 
separate accounts against a debt on ^e firm’s 
account. In the absence of such an under- 
taking this right of set-ofi does not exist. 
When the partners have made themselves 
jointly and severally liable, the banker has 
further advantages, as upon the death 
of a partner his claim against the deceased’s 
estate for a debt upon the firm's account 
would not be postponed to the payment of 
the deceased’s separate debts, and in the 
event of bankruptcy the banker would be 
entitled to prove against the estate of the 
firm and at the same time against the 
separate estates of the partners. (See 
Bankrupt Partnership under Bankrupt 
Person.) 

Liability of the Firm for Wrongs. 

" 10. Where, by any wrongful act or omis- 
sion of any partner acting in the ordinary 
course of the business of the firm, or with the 
authority of his co-partners, loss or injury is 
caused to any person not being a partner in 
the firm, or any penalty is incurred, the firm 


is liable therefor to the same extent as the 
partner so acting or omitting to act. 

Misapplication of Money or Property Received 
for or in Custody of the Firm. 

"11. In the following cases ; namely — 

" (a) Where one partner acting within the 
scope of his apparent authority 
receives the money or property of a 
third person and misapplies it ; and 
"(i») Where a firm in the course of its 
business receives money or property 
of a third person, and the money or 
property so received is misapplied 
by one or more of the partners while 
it IS in the custody of the firm ; 
the firm is liable to make good the loss. 

Liability for Wrongs Joint and Several. 

" 12. Every partner is liable jointly with 
his co-partners and also severally for every- 
thing for which the firm while he is a partner 
therein becomes liable under either of the 
two last preceding sections. 

Improper Employment of Trust- Property for 
Partnership Purposes. 

"13. If a partner, being a trustee, impro- 
perly employs trust-property m the business 
or on the account of the partnership, no 
other partner is liable for the trust-property 
to the persons beneficially interested therein : 
" Provided as follows — 

"(1) This Section shall not afiect any 
liability incurred by any partner by 
reason of his having notice of a 
breach of trust : and 

" (2) Nothing in this Section shall prevent 
trust money from being followed 
and recovered from the firm if still in 
its possession or under its control. 

Persons liable by " Holding Out.” 

" 14. (1) Everyone who by words spoken 
or written or by conduct represents 
himself, or who knowingly suffers 
himself to be represented, as a 
partner in a particular firm, is liable 
as a partner to anyone who has on 
the faith of any such representation 
given credit to the firm, whether 
the representation has or has not 
been made or communicated to the 
person so giving credit by or with 
the knowledge of the apparent 
partner making the representation 
pr suffering it to be m^e. 

" (2) Provided that where after a partner’s 
death the partnership business is 
continued in the old firm-name. 
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the continued use of that name or of 
the deceased partner’s name as part 
thereof shall not of itself make his 
executors’ or administrators’ estate 
or effects liable for any partnership 
debts contracted after his death. 

Admissions and Representations of Partners. 

"15. An admission or representation made 
by any partner concerning the partnership 
affairs, and in the ordinary course of its 
business, is evidence against the firm. 

Notice to Acting Partner to he Notice to the 
Firm. 

"16 Notice to any partner who habitually 
acts in the partnership business of any 
matter relating to partnership affairs operates 
as notice to the firm, except in the case of a 
fraud on the firm committed by or with the 
consent of that partner. 

Liabilities of Incoming and Outgoing Partners. 

"17. (1) A person who is admitted as a 
partner into an existing firm does 
not thereby become liable to the 
creditors of the firm for anything 
done before he became a partner. 

" (2) A partner who retires from a firm does 
not thereby cease to be liable for 
partnership debts or obligations in- 
curred before his retirement. 

" (3) A retiring partner may be discharged 
from any existing liabilities, by an 
agreement to that effect between 
himself and the members of the firm 
as newly constituted and the credi- 
tors, and this agreement may be 
either express or inferred as a fact 
from the course of dealing between 
the creditors and the firm as newly 
constituted. 

Revocation of continuing Guaranty by Change 
in Firm. 

" 18. A continuing guaranty or cautionary 
obligation given either to a firm or to a third 
person in respect of the transactions of a 
firm is, in the absence of agreement to the 
contrary, revoked as to future transactions 
by any change in the constitution of the firm 
to which, or of the firm in respect of the 
transactions of which, the guaranty or 
obligation was given. 

Dissolution by Bankruptcy, Death, or Charge. 

"33. (1) Subject to any agreement be- 
tween the partners, every partner- 
ship is dissolved as regards all the 
partners by the death or bankruptcy 
of any partner. 


" (2) A partnership may, at the option of 
the other partners, be dissolved if 
any partner suffers his share of the 
partnership property to be charged 
under this Act for his separate debt. 

Rights of Persons dealing with Firm against 
Apparent Members of Firm. 

"36. (1) Where a person deals with a firm 
after a change in its constitution he 
is entitled to treat all apparent 
members of the old firm as still 
being members of the firm until he 
has notice of the change. 

" (2) An advertisement in the London 
Gazette as to a firm whose principal 
place of business is in England or 
Wales, in the Edinburgh Gazette as 
to a firm whose principal place of 
business is in Scotland, and in the 
Dublin Gazette as to a firm whose 
principal place of business is in 
Ireland, shall be notice as to persons 
who had not dealings with the firm 
before the date of the dissolution or 
change so advertised. 

" (3) The estate of a partner who dies, or 
who becomes bankrupt, or of a 
partner who, not having been known 
to the person dealing with the firm 
to be a partner, retires from the 
firm, is not liable for partnership 
debts contracted after the date of 
the death, bankruptcy, or retirement 
respectively. 

Continuing Authority of Partners for Purposes 
of Winding Up. 

" 38. After the dissolution of a partnership 
the authority of each partner to bind the 
firm, and the other rights and obligations of 
the partners, continue notwithstanding the 
dissolution so far as may be necessary to 
wind up the affairs of the partnership, and 
to complete transactions begun but un- 
finished at the time of the dissolution, but 
not otherwise. 

" Provided that the firm is in no case bound 
by the acts of a partner who has become 
bankrupt; but this proviso does not affect 
the liability of any person who has after 
the bankruptcy represented himself or 
knowingly suffered himself to be represented 
as a partner of the bankrupt.’’ (See 
Companies, Death of Partner, Limited 
Partnership, Lunacy.) 

PASS BOOK. The pass book, or its modem 
equivalent the pass book statement sheet, 
machined or hand-written, is a record in 
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debit and credit form of the ledger entries 
in a customer's current account. If the bank 
is expressed to be in account with the cus- 
tomer, credit items are entered on the left- 
hand side and debit items on the right-hand 
side, and vtce versa if the customer is ex- 
pressed to be in account with the bank. 

Although it is a statement of account, it 
is not an account stated bindmg on the 
customer. The latter is under no obligation 
to look at it, and he is not bound by it when 
he has looked at it. He may require the 
banker to correct entries made in error 
against him, the customer, but he cannot 
be forced to accept a correction against him 
if he weis honestly mistaken and misled by 
the wrongful entry and if he has honestly 
acted upon it, and it would be prejudicial 
to him to have the correction made. 

In Kepittgalla Rubber Estates Ltd. v. 
National Bank of India, [1909] 2 K.B. 1010, 
Bray, J., approved the decision in the 
unreported case of Chatterton v. London & 
County Bank, in which Lord Esher refused 
to see any obligation on the part of a cus- 
tomer to examine his pass book, and held 
that there was no negligence in not looking 
at it, and thus no estoppel. This decision was 
approved in Walker v. Manchester Dis- 
trict Banking Co. (1913), 108 L.T. 728. 

The effect of the statements, which are 
rapidly replacing the pass book, has not yet 
be«n tested in the Courts, but there is no 
reaison to believe that they carry any greater 
obligation for the customer or protection of 
the banker than the pass book. Sometimes 
these statements are sent out with a form 
on which the customer is asked to acknow- 
ledge the position of his account as given on 
the form. The effect of this, too, has not 
yet been tested. 

PASS SHEETS. (See Pass Book.) 

PASSING A DIVIDEND. A term used 
when a company decides not to pay a divi- 
dend; it is not to be confused with the 
passing of a resolution to pay a dividend. 

PASSPORT. A passport is an official 
document issued by the Foreign Office 
vouching for the respectability of the person 
named herein, and which is used by that 
person when travelling in foreign countries. 

The Foreign Office issues the following 
regulations respecting passports — 

How TO Make Application. 

Personal Application, To facilitate the 
issue of passports, applicants are recom- 
mended to make poisoned application to any 
one of the Passport Offices (addresses given 


below) or at any Local or Resettlement 
Advice Office of Ministry of Labour and 
National Service. 

London. 1 Queen Anne’s Gate Buildings, Dart- 
mouth Street, London, SW.l. (Hours; 10 a.m. to 
4 p.m. ; Saturdays, 10 a.m. to 1 p.m.) 

Liverpool. Exchange Flags, Liverpool. (Hours: 
9.30 a.m. to 4 p.m ; Saturdays, 9.30 a.m. to 1 p.m.) 

Glasgow. 10 Bothwell Street, Glasgow, C.2. 
(Hours: 9.30 a.m. to 4 p.m.; Saturdays, 9.30 a.m. 
to 1 p.m.) 

Ministry op Labour Local Office. (Hours: 
9 a.m. to 5 p.m. ; Saturdays, 9 a.m. to 1 p.m.) 

The Passport Offices are also open for 
cases of special emergency only, between 
4 p.m. and 6 p.m. (Saturdajrs, 1 p.m. and 
4 p.m.), and in London on Sundays and 
Public Holidays between 10 a.m. and noon. 

The relevant sections of the application 
form should be completed, and tWs form 
and the personal description form, together 
with the necessary documents, taken per- 
sonally to one of these offices. The fee of 15s. 
should also be paid at any of these offices. 

If an applicant wishes to obtain his pass- 
port through a Travel Agency, the docu- 
ments can still be examined, and the signa- 
ture and photographs witnessed at any of 
the Passport or Ministry of Labour and 
National Service Offices (see above). The 
applicant would then take the form to his 
agent, with whom arrangements for pay- 
ment for the passport woidd be made. 

Postal Applications. If it is not possible 
to make personal application at one of the 
Passport Offices or Ministry of Labour Local 
Offices, the completed, signed, and witnessed 
form with certified photographs and docu- 
ments (excepting National Registration 
Identity Card) should be forwarded, to- 
gether with a postal order for 15s., to one of 
the three Passport Offices whose address is given 
above. (N.B. — Cheques cannot be accepted.) 

Applicants resident in Northern Ireland 
should in all cases apply by post to the 
Passport Office, Exchange Flags, Liverpool. 

Documents to be Produced. 

Note. Any applicant (other than a natural- 
ised or registered British subject) who sur- 
renders with this application previous pass- 
port(s) establishing his/her (and his w^e's) 
identity and nationality will not normally 
be required to produce any other documents 
(excepting National Registration Identity 
Card when personal application is made) un- 
less the name or status has been changed since 
the issue bf the previous passport(s). See(iv). 

(i) Males {married or single) and women 
who have not been married should produce 
Ifirth certificate (either full or short, or 
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certificate of registration of birth), certificate 
of naturalisation or registration as a citizen 
of the United Kingdom and Colonies when 
applicable, National Registration Identity 
Curd or current Armed Forces Identity docu- 
ment. If a married man wishes to include his 
wife on his passport, the mamage certificate, 
her birth certificate, and National Registra- 
tion Identity Card should, and where rele- 
vant her naturalisation or registration certifi- 
cate, be produced. 

(ii) Married women {tncluding widows and 
women whose mamage has been dissolved or 
annulled) applying for a separate passport 
should produce documents specified as (i) 
above, together with mamage certificate, 
husband’s British passport or birth certifi- 
cate; and in cases in which the applicant's 
marriage has been dissolved, annulled, or 
declared void, the final decree of dissolution 
or annulment. 

(iii) Children. Under 16 to be included in 
the passport. The children's birth certificates. 
If the apphcant is not the children’s father, 
proof of legal guardianship or a letter of con- 
sent from the father or other legal guardian 
is required. 

Sixteen years of Age and under 21. Docu- 
ments as for males and single women (see 
paragraph (i) above) ; the written consent 
of father or other legal guardian is also re- 
quired, except where the applicant is mar- 
ried or a member of H.M. Forces. 

Note. Where an Order has been made by the High 
Court or by a magistrate regardmg the custody of the 
child, such Order must be produced. 

(iv) Change of Name. If the apphcant has 
changed his or her name, the deed poll re- 
cording the change or other evidence to 
show how and when it was changed must 
also be submitted. A fresh National Regis- 
tration Identity Card in a new name is 
regarded as evidence that a change of name 
has been effected. 

(v) Persons horn outside the United King- 
dom and Colonies will be required to produce 
documentary evidence in support of the 
statements in Section 4. 

Photographs. 

Two copies of a recent photograph of the 
applicant (and also of the photograph of the 
applicant’s wife where a joint passport is 
applied for) must be included with tte ap- 
plication. These photographs must be taken 
full face without hat, and the photographs 
must not be mounted. The size of the photo- 
graphs must not be more than 2^ inches by 
2 inches or less than 2 inches by inches. 


The photographs must be printed on normal 
thin photographic paper and must not be 
glazed on the reverse side. The examining 
ofl&cer (or witness) is also required to endorse 
the reverse side of one copy of the photo- 
graph with the words: “I certify that this 
is a true likeness of the applicant Mr. (Mrs. 
or Miss) ..." and add his signature. 

Where a joint passport is apphed for, one 
copy of the wife’s photograph should be 
similarly certified. 

Signing the Form. The application form 
must be signed by the applicant (and by the 
wife if to be included in the passport) in the 
presence of the examining ofiftcer at one of the 
three Passport Ofiftces or at any Local or 
Resettlement Advice Of&ce of the Ministry 
of Labour and National Service. Note. If 
the applicant cannot attend at any of these 
offices, he or she can have his or her signa- 
ture witnessed by a Member of Parliament, 
Justice of the Peace, Minister of Religion, 
member of the medical or legal profession. 
Bank Officer, or a Senior Pubhc Official, 
who should complete Section 10 and certify 
on the reverse side of one of the photographs 
that it is a true likeness of the applicant. 
(Wife's photograph to be certified similarly 
if she is to be included in the passport.) 

Persons, such as bank officicils, who are 
asked to verify the apphcation and vouch 
that the applicant is a fit and proper person 
to receive a passport, must do so only from 
personal knowledge and not from informa- 
tion obtained from other persons. 

A passport consists of a strongly-bound 
booklet of 32 pages. The inside cover 
contains the following — 

"Her Britannic Majesty’s Principal Secre- 
tary of State for Foreign Affairs Requests 
and requires in the name of Her Majesty 
all those whom it may concern to allow the 
bearer to pass freely without let or hindrance 
and to afford the l^arer such assistance and 
protection as may be necessary.” 

On page 1 appears the number of the 
passport, the name of the bearer, whether 
accompanied by his wife and children, and the 
national status. On page 2 is the description 
of the bearer and his or her signature. Page 3 
is reserved for the photo of bearer and his wife. 
Page 4 sets out the list of countries for which 
the passport is valid, the date of expiry and 
place of issue. 

Page 5 is reserved for renewals. 

Pages 6-30 are available for visas. 

On pages 31 and 32 are entered particulars 
of foreign currency taken by bearer for 
travelling expenses. 
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The stamp duty of 6d. on passports was 
abolished by the Finance Act, 1949. 

PAST DUE BILLS. (See Overdue Bill.) 

PAY DAY. Also known as settling day. 
The fifth day of the semi-monthly settle- 
ment on the London Stock Exchange, when 
the cash for a stock transaction is handed 
over by the purchaser, through his broker, 
to the seller and differences are settled. In 
most stocks, pay days occur twice a month, 
but in Consols, once only. (See Settling 
Days, Stock Exchange.) 

PAYABLE AS PER INDORSEMENT. (See 
Exchange as Per Indorsement.) 

PAYEE. The payee in a bill, or cheque, 
is the person named therein to whom, or to 
whose order, payment is directed to be made 

If the bill is payable to "John Brown or 
order," John Brown is the payee, and he 
should mdorse it before the bill can be 
negotiated. When he has indorsed it — ^that 
IS, has written his name upon the back — he 
is called an indorser. 

Bills are frequently drawn "Pay to me 
or my order." In such bills the drawer and 
the payee are the same person, and the 
drawer must indorse the bill before negotia- 
tion. By Section 5 (1), of the Bills of 
Exchange Act, 1882, "A bill may be drawn 
payable to, or to the order of, the drawer; 
or it may be drawn payable to, or to the 
order of, the drawee." 

Until a payee indorses a bill he is not liable 
thereon, but when he indorses it he incurs 
the liabilities of an indorser. (See Indorser.) 

The Bills of Exchange Act, 1882, Section 
7, provides as follows — 

" (1) Where a bill is not payable to bearer, 
the payee must be named or other- 
wise indicated therein with reason- 
able certainty. 

" (2) A bill may be made payable to two 
or more payees jointly, or it may 
be made payable in the alternative 
to one of two, or one or some of 
several payees. A bill may also 
be made payable to the holder of 
an office for the time being. 

"(3) Where the payee is a fictitious or 
non-existing person the bill may be 
treated as payable to bearer." 

When a person accepts a bill, he is pre- 
cluded from den3ring to a holder in due 
course the existence of the payee and his 
then capacity to indorse. The acceptor is 
not, however, responsible for the genuineness 
or validity of the payee’s indorsement. 

Where a bill or cheque is payable to two 
or more payees who are uot psu^aers, all must 


indorse, unless there is an authority for one 
of them to sign for the others. If one of 
them IS dead, payment may be made to the 
survivor on satisfactory proof of death. 

Where a cheque payable to John Brown is 
presented over the counter by a stranger 
who represents himself to be the executor 
of Brown, the banker is entitled to ask for 
exhibition of the probate of Brown's will. 

If a payee’s name is misspelt, he should in- 
dorse the bill or cheque in precisely the same 
way, and add his proper signature below. 

A cheque which is payable to "John 
Brown only" is not capable of being trans- 
ferred to anyone else, as the word "only" 
cancels the negotiability of the instrument. 
A bill payable to "John Brown only" 
should not be discounted as, in the event of 
the bill being dishonoured, the banker could 
not sue upon it. 

Where there are several payees and the 
bill IS payable in the alternative to one or 
some, only those who actually indorse the 
bill are liable thereon 

If the payee is an infant, or corporation 
having no power to contract, the payee can 
indorse and effectually transfer the bill to 
another party, but such a payee will not be 
liable on the bill. 

In the case of a cheque drawn "Pay 
order," it has been held as 
being payable to the order of the drawer 
and, therefore, requiring his endorsement 
{Chamberlain v. Young, [1893] 2 Q.B. 206). 
It is not a banker’s duty to advise a holder 
to insert his own name in the blank. If 
not indorsed by the drawer, the best course 
is to get the incomplete cheque completed 
by the drawer. If payable to " 
or order" the cheque should be returned 
for the drawer to insert the payee's name. 

Where a payee is dead, his executors, or 
administrator, may indorse and negotiate 
the cheque, and the indorsement should 
show the capacity in which they sign. 

As provided in Section 7 (3) a bill pay- 
able to a fictitious or non-existing payee may 
be treated as being payable to "bearer.” 
In Bank of England v. Vagliano Brothers, 
[1891] A.C. 107, it was held that a fictitious 
or non-existing person included a real person 
who never had nor was intended to have any 
right to the bills. (See Fictitious Payee.) 

In Scotland, when the payee is a married 
woman, cheques are frequently made pay- 
able to, e.g. Mrs. Mary Burns or Scott, 
Burns being the maiden name and Scott the 
married name. The cheque may be indorsed 
either "Mary Bums" or "Mary Scott." 
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Where a cheque is payable to "Wages or 
order," "Cash or order," or "House Account 
or order," it is sometimes treated as a cheque 
payable to the order of the drawer and 
indorsed by him. Such words as "wages," 
"cash," etc., cannot be regarded as coming 
under Section 7 (3), which refers only to 
a fictitious or non-existmg person 

In North <5- South Insurance Corporation 
V. National Provincial Bank Ltd. [TheTimes 
7th November, 1935), it was held that an 
instrument drawn payable to " cash or order" 
was not a cheque, for it merely directed the 
pa)^ent of cash to some impersonal account 
which could not indorse and the printed 
words "or order" must give place to the 
written word "cash." The document was 
a good direction to pay money to bearer and 
was not a bill of exchange. In this case the 
money had got into the hands of the person 
contemplated by the drawer and the decision 
must not be taijken to mean that a banker 
gets a good discharge in paying such an 
instrument if it has got into wrong hands 
(See Impersonal Payee.) 

Where a cheque is payable to ‘John 
Brown or order," and John Brown himself 
presents it at the counter for payment, it is 
the practice of bankers always to require 
it to be indorsed by Brown before payment 
can be made. It would appear, however, 
that, legally, a cheque when presented by 
the payee is payable to him without indorse- 
ment. Sir John Paget says: "The common 
practice of paying bankers to refuse payment 
unless the ostensible payee signs on the 
back of the cheque seems therefore without 
justification." The custom of always re- 
quiring the payee’s indorsement on an order 
cheque should, however, not be departed 
from except perhaps in some unusual case 
when the payee insists on payment without 
indorsement. In such a case a banker might 
be able to postpone payment until he had 
communicated with the drawer. It is some- 
what difficult to see how a banker could be 
held liable for refusing payment of a cus- 
tomer’s cheque because the payee declined 
to indorse it in accordance with the custom 
of bankers. A banker’s customer knows 
that it is the practice to require all cheques 
payable to order to be indorsed, and if, on 
receiving back his paid cheques, he found 
that a cheque which he had drawn payable 
to "John Brown or order" was not indorsed 
by John Brown, he might reasonably main- 
tain that the cheque showed no evidence 
of ever having been in the hands of John 
Brown, and that he was entitled to have that 


evidence. In the case of a payee declining 
to indorse, the banker should demand a 
receipt for the money; and if £2 or over 
the receipt should be stamped. 

If a cheque payable to, say, the British 
Baking Company, Ltd., is paid to credit of 
the manager’s or secretary’s private account, 
it should put the banker on inquiry at once, 
as he may be held liable if the cheque has 
been misappropriated. If it is necessary 
for agents, as, for instance, in the case of 
insurance companies, to place to the credit 
of tlieir private accounts cheques which 
are payable to their principals, the banker 
should be duly authorised in writing by the 
principals to permit of cheques being dealt 
with in that way. (See the case of A. L. 
Underwood, Ltd. v. Bank of Liverpool and 
Martins, Ltd . ; v. Barclays Bank, Ltd., and 
other cases under Collecting Banker.) 

With regard to a cheque payable to one 
limited company and paid into credit of 
another limited company, see the case under 
Collecting Banker. 

Where a cheque is payable to the bank on 
which it is drawn it is merely a direction to 
the bank to hold the amount as a trustee for 
its customers, the drawers, and to await 
further instructions from the drawers as to 
the disposal of the amount 

Where a payee’s name was altered and 
the alteration was not authenticated by the 
initials of both the directors who had drawn 
the cheque, see the case of Souchette Ltd. v. 
London County Westminster <5- Parr’s Bank, 
Ltd., under Alterations. 

Where an addition was fraudulently made 
to the name of the payee of a cheque, after 
it was drawn, such alteration of the order 
to pay being facilitated by the leaving of a 
space after the payee’s name, it was held 
not to be such negligence on the drawer’s 
part as to absolve the banker from liability 
in paying the cheque in its altered state, 
although the addition was not apparent. 
The judge hinted, however, that if the prac- 
tice of carelessly drawing cheques increased 
it might be held to be negligence on the 
drawer’s part. {Slingsby and Others v. Dis- 
trict Bank, Ltd., [1932] 1 K.B. 544.) 

In the case of a dividend warrant where 
several payees are named, it is the custom 
to pay upon the indorsement of one of them ; 
but an interest warrant should, strictly, be 
indorsed by all the payees, though this is 
not always done in practice. (See Bill of 
Exchange, Cheque, Indorsement.) 

PAYING BANKER. It is the duty of a 
paying b anke r to pay the cheques of his 
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customer so long as he has sufficient funds 
belonging to his customer to enable him to 
do so. Before paying a cheque, a banker 
must, of course, examine it to see that it is 
properly signed, that the indorsements are 
correct and, generally, that the cheque is in 
order. 

In the case of bills domiciled with a banker 
it is part of his duty, either from custom or by 
instructions of his customer, to pay them, 
though he is otherwise not legally bound to 
do so as in the case of a cheque. The paying 
banker is the drawee of a cheque, and 
therefore a party to it, but he is not a party 
to a bill which is merely domiciled with him. 

If a drawer’s or an acceptor’s signature is 
forged, a banker cannot debit his customer’s 
account with the cheque or bill. 

With regard to indorsements the piosition 
of the paying banker is — 

Bill. He cannot debit his customer’s 
account with a bill bearing a forged indorse- 
ment. The Bills of Exchange Act does not 
give him any relief from a forged indorsement 
on a bill. 

Cheque. If a banker pays an open cheque 
in good faith and in the ordinary course of 
business, he is protected against a forged 
indorsement by Section 60 of the Bills of 
Exchange Act, 1882. A banker paying a 
crossed cheque in good faith and without 
negligence is protected by Section 80. 

Sir John Paget suggests, in his Law of 
Banking, that a cheque which contains a 
restriction that it is payable only if pre- 
sented within a specific period may not be 
included under the term “ cheque,” as defined 
by the Bills of Exchange Act. 

Cheque payable on condition that a form of 
receipt is signed. The banker is protected 
by Section 17 of the Revenue Act, 1883, 
if paid to the payee. It is not considered 
a transferable document. (See Receipt on 
Cheque.) 

Cheque crossed account payee.” The 
words “account payee” do not concern the 
pa3nng banker, so long as he pays to a 
banker in accordance with the crossing. (See 
Account Payee.) 

Cheque crossed ”not negotiable.” The 
words “not negotiable” do not affect the 
papng banker. The cheque is treated as 
an or^nary crossed cheque, and the banker 
is protected accordingly. 

Crossed Cheque. The banker is protected 
by Section 80 of the Bills of Exchange Act 
(see Crossed Cheque), when he pays a 
cheque, crossed genially, to a banker, or 
crossed spedAUy to the Ikui]b(h: to whom it is 


crossed or his agent for collection being a 
banker. 

Cheques paid under advice, when drawn 
upon another branch of the same bank, or 
upon another bank. (See Payment of 
Cheque.) 

Cheque drawn in payment of banker’s draft. 
(See the case quoted under Banker's Draft.) 

Drafts (which are not cheques). The 
banker is protected against a forged indorse- 
ment on an uncrossed banker’s draft by 
Section 19 of the Stamp Act, 1853. Crossed 
banker’s drafts are protected by the Bills 
of Exchange Act (1882) Amendment Act, 
1932. (See Banker's Draft, Cheque, 
Collecting Banker, Payment of Cheque.) 

PAYING-IN SLIPS. Paying-in slips, or 
credit vouchers, are the forms which are 
filled up showing the amount of cupro-nickel, 
copper, notes, bills, and cheques which are 
paid in to the credit of a customer’s account. 
Each slip should be signed by the customer, 
or the person who has prepared it on his 
behalf. The name of the account should 
be distinctly stated, and the date should be 
that of the actual date on which the money 
is paid in. Any alteration in the date or 
amount should be duly initialed by the 
person signing the voucher. It is usual 
for the cashier receiving the credit to initial 
the voucher, and sometimes he also initials, 
or stamps with a rubber stamp, a duplicate 
slip, or, if a book of credit slips is used by the 
customer, the counterfoil, as an acknow- 
ledgment to the customer that the cash, 
etc., has been duly received. A cashier's 
initials upon the counterfoil or duplicate 
voucher does not in any way mean that 
the cheques and bills included in it are in 
order. 

Some bankers print upon their pajdng-in 
slips a notice that cheques, etc., for collec- 
tion, though credited to the account when 
paid in, are not available for drawing 
against until the proceeds have been received 
at the branch. (See Effects Not Cleared.) 
Paying-in slips may also contain a notice 
requesting customers to cross all cheques 
before paying them in. (See Crossed 
Cheque.) 

Where an official of a company pays in to 
the credit of the company’s account cheques 
payable to the company, it is not permissible 
for the official to receive part of Iffie amount 
back in cash by simply making a deduction 
on the credit slip. A banker can pay out 
only when a cheque is drawn upon the 
account in the authorised way. 

Credit slips should be retained by a banker 
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and not be given up to a customer along 
with paid cheques. 

District auditors may demand the credit 
slips of a local authority for inspection and 
return. 

PAYMENT BY BILL. Where an un- 
matured bill is taken in payment of a debt, 
the debtor cannot be sued for the debt until 
the bill is due and is dishonoured ; that is, the 
cre<Utor’s right to sue for the debt is, by 
taking the bill, postponed till the maturity 
of the bill. 

’VV^ere a bill, indorsed by a debtor to his 
creditor is dishonoured, the creditor must 
give the usual notices of dishonour to the 
drawer and each indorser, otherwise the 
debtor will be discharged from the debt. 
(See Dishonour of Bill of Exchange.) 

In the event of the acceptor’s bankruptcy, 
the holder of a bill which is not yet due may 
prove up>on the estate subject to a rebate 
of interest at the rate of 5 per cent per 
annum from the time when the dividend is 
declared to the date when the bill would be 
due. (Bankruptcy Act, 1914, Schedule 2, 
Rule 22.) 

Cheque. When a cheque is taken in 
settlement of a debt and the cheque is dis- 
honoured, the debt is not discharged, unless 
the person receiving the cheque did not 
present it for payment within a reasonable 
time. The drawer of the cheque, however, 
remains liable for six years from its date, 
except to the extent of any actual damage he 
has suffered due to delay in presentment for 
payment. (See Presentment for Payment.) 

PAYMENT COUNTERMANDED. (See 
Payment Stopped.) 

PAYMENT FOR HONOUR. When an 
acceptor fails to pay a bill at maturity, any 
person may, after the bill has been protested, 
pay it supra protest for the honour of some 
party to the bill. 

The regulations regarding pa 3 rment for 
honour supra protest are contained in Section 
68 of the Bills of Exchange Act, 1882, which 
is as follows — 

“(1) Where a bill has been protested for 
non-pa 3 mient, any person may in- 
tervene and pay it supra protest 
for the honour of any party liable 
thereon, or for the honour of the 
person for whose account the bill 
is drawn. 

“(2) Where two or more persons offer 
to pay a bill for the honour of 
different pmrties, the person whose 
payment will discharge most parties 
to the bill shall have the preference. 
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'(3) Pa 3 rment for honour supra protest, 
in order to operate as such and 
not as a mere voluntary payment, 
must be attested by a notarial act 
of honour, which may be appended 
to the protest or form an extension 
of it. 

(4) The notarial act of honour must be 
founded on a declaration made by 
the payer for honour, or his agent 
in that behalf, declaring his inten- 
tion to pay the bill for honour, and 
for whose honour he pays. 

(5) Where a bill has been paid for 
honour, all parties subsequent to 
the party for whose honour it is 
paid are discharged, but the payer 
for honour is subrogated for, and 
succeeds to both the rights and 
duties of, the holder as regards the 
party for whose honour he pays, 
and all parties liable to that party. 

(6) The payer for honour on paying 
to the holder the amount of the 
bill and the notarial expenses 
incidental to its dishonour is en- 
titled to receive both the bill itself 
and the protest. If the holder do 
not on demand deliver them up 
he shall be liable to the payer for 
honour in damages. 

"(7) Where the holder of a bill refuses 
to receive payment supra protest 
he shall lose his right of recourse 
against any party who would have 
been discharged by such pa 3 nnent.” 

The drawer or any indorser may insert 
on a bill the name of a person to whom the 
holder may resort on dishonour of the bill 
by non-acceptance or non-payment. Such 
person is called a “referee in case of need,” 
and, if so disposed, will accept or pay the 
bill for the honour of the drawer or indorser 
as the case may be. (Section 15, Bills of 
Exchange Act, 1882.) (See Acceptance for 
Honour, Bill of Exchange.) 

PAYMENT, MISTAKES IN. (See Pay- 
ment UNDER Mistake of Fact.) 

PAYMENT OF BILL. A bill of exchange 
is, in the usual course of events, paid by the 
acceptor, and when so paid it is discharged 
and the bill delivered up to him. The Bills 
of Exchange Act, 1882, provides — 

“Section 59. (1) A bill is discharged by 
payment in due course by or on 
behalf of the drawee or acceptor. 
‘Payment in due course’ means 
payment made at or after the 
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maturity of the bill to the holder 
thereof in good faith and without 
notice that his title to the bill is 
defective. 

“ (2) Subject to the provisions hereinafter 
contained, when a bill is paid by 
the drawer or an indorser it is not 
discharged; but 

“ (a) Where a bill payable to, or 
to the order of, a third 
party is paid by the drawer, 
the drawer may enforce pay- 
ment thereof against the 
acceptor, but may not re- 
issue the bill. 

“(6) Where a bill is paid by an 
indorser, or where a bill 
payable to drawer’s order 
is paid by the drawer, the 
party pajnng it is remitted 
to his former rights as 
regards the acceptor or ante- 
cedent parties, and he may, 
if he thinks fit, strike out 
his own and subsequent 
indorsements, and again ne- 
gotiate the bill. 

" (3) Where an accommodation bill is paid 
in due course by the party accom- 
modated the bill IS discharged.” 

In Auchterom <S‘ Co. v. Mtdland Bank, 
Ltd., [1928] K.B 44 T.L.R. 441, the plain- 
tiffs drew a bill payable to themselves on 
the N. P. Company, who accepted the bill 
and gave their bankers, the defendants, 
instructions to pay it at maturity. When 
the bill became due, the plaintiffs handed 
it to their cashier to take it to their own 
bank and have it collected, but the cashier, 
instead of carrying out his duty, went to 
the defendant bank and obtained payment 
for it over the counter and absconded with 
the money. The plaintiffs had indorsed the 
bill in blank before handing it to their 
cashier. The defendants held that, as the 
bill was a negotiable instrument, they were 
protected by Section 59. The plaintiffs held 
that Section 59 could not protect the defen- 
dants because the circumstances of the pay- 
ment were so unusual that the defendants 
could not say that they had made the 
pa3ment without notice of irregularity. 
Wright, J., in the course of his judgment, 
said: “Was the demand for payment over 
the counter in this case so unusual that the 
defendants’ suspicions ought to have been 
aroused ? The evidence showed that though 
such a course was 'unusual, it was not un- 
known. If the contention of the plaintiffs 


was right, no banker could ever safely pay 
a bill over the counter without first making 
inquiries. If there were special circumstances 
as, for instance, if a bill for a large sum was 
presented by a tramp or by an office boy, 
the bank might properly wait to make in- 
quiries, but if it did so in other cases it 
risked dishonouring the bill under Section 47 
and committing a breach of its duty to its 
customer, the acceptor. The plaintiffs had 
entrusted the tndtcia of title to their servant 
and he had defrauded "them, but for that 
the defendants were not responsible ” 

“Section 61. When the acceptor of a 
bill is or becomes the holder of it at or after 
its maturity, in his own right, the bill is 
discharged." 

“Section 62. (1) When the holder of a 

bill at or after its maturity abso- 
lutely and unconditionally re- 
nounces his rights against the 
acceptor the bill is discharged 
“The renunciation must be in 
writing, unless the bill is delivered 
up to the acceptor. 

“ (2) The liabilities of any party to a 
bill may in like manner be re- 
nounced by the holder before, at, 
or after its maturity; but nothing 
in this Section shall affect the rights 
of a holder in due course without 
notice of the renunciation.” 

If an acceptor pays the amount of a bill 
before it arrives at maturity, he may, should 
he wish to do so, re-issue the bill, because, 
being paid before it is due, it is not dis- 
charged. If he does not wish to re-issue the 
bill, he should cancel or destroy it, for if, by 
any means, the bill should come into the 
hands of a holder in due course, before it 
matures, that holder will have a right of 
action against the acceptor and all other 
parties to the bill. 

When a bill payable on demand is paid, it 
is discharged and cannot be re-issued: and 
when a bill payable after date is paid at 
or after maturity it also is discharged and 
cannot be re-issued. 

No right of action can be maintained on 
a discharged bill, though the right to sue 
upon the consideration may still continue. 

If an acceptor pays only a part of the 
amount of a bill at maturity, the part pay- 
ment is a discharge to that extent, and the 
banker should place a receipt for the amount 
paid upop “the back of the bill and qualify 
the receipt by adding that ‘the part payment 
is accepted by him without prejudice to the 
rights of any of the other paiiies to the bill. 
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Notice of the part payment should be given 
to the other parties. The bill itself is not, 
of course, given up against a part payment. 
The bill should be noted for the unpaid 
balance. 

In the case of part pa3rment of a foreign 
bill, the bill must be protested for the balance. 

A bill should not, as a rule, be given up 
to an acceptor when, on presenting the bill 
to him for payment, he offers anything 
except cash or notes. If a cheque, which 
can be collected the same day, is offered, the 
bill should be retained until cash has been 
received for the cheque, or the bill may be 
pinned to the cheque so that the drawer can 
obtain it from his bankers when the cheque 
has been paid ; but a cheque which cannot 
be cashed the same day should not be taken 
It IS necessary to bear in mind that if a 
cheque is taken in payment of a bill and the 
cheque is subsequently returned unpaid, 
the banker will have lost recourse against 
the various parties to the bill and will have 
only the acceptor to look to for the money. 
London bankers accept cheques upon clear- 
ing bankers in payment of bills, the cheques 
being attached to the bills and passed at 
once through the Clearing House. 

If a bill drawn on John Brown, Leeds, 
payable at sight, contains a note on the bill 
that it is “payable in London,” and John 
Brown wishes to pay the bill in Leeds when 
presented to him, he must bear any cost 
there may be in transmitting the money to 
London as the holder of the bill is entitled 
to have the full amount paid in London. 

Where a bill indorsed to the holder by the 
bank at which the acceptor had made it 
payable, was paid by the bank at maturity 
and dishonoured on the following day it was 
held (in Pollard v. Ogden (1853), 2 E. & B. 
459), that the bank had paid the bill in 
their capacity as indorsers, and that they 
reserved to themselves the right to examine 
into the state of the acceptor's accounts and 
determine whether they would honour the 
bill or not. Mr. Justice Erie said : “ I think it 
is clear law that the holder of a bill indorsed 
to him by a bank at which the acceptor has 
made it payable may, if the bank choose to 
dishonour the bill, receive payment forth- 
with from the bankers in their capacity as 
indorsers. . . . The bank might have said 
to the holder ‘we require a reasonable time 
to examine into the state of the accounts 
between us and the acceptor before we either 
honour or dishonour this bill; but in case 
we determine to dishonour it we shall be 
liable to you as indorsers ; therefore, to save 


trouble, take your money ; if we honour the 
bill you are paid; if not, we are taking it 
up as indorsers of a dishonoured bill.’” 

A banker may, as is the custom with 
London bankers, debit a bill to an acceptor's 
account, when payable at that banker's, 
without requiring any advice from the 
acceptor, the acceptance being a sufficient 
authority, but in practice, country bankers 
usually require an advice. Country bankers 
often receive from an acceptor periodically 
a list of his bills falling due and an order 
to pay them. The customer’s signature on 
an advice should not be cancelled. 

A banker is not obliged to pay a bill after 
his usual hours of business. 

Before paying a bill the banker should see 
that it is in order in all respects. He must 
be satisfied that it bears the acceptor’s 
signature. He should verify the due date 
and see that the stamp is correct. (See 
remarks under Payment of Cheque ) 

A banker does not get a good discharge 
in paying bills (other than cheques) where 
there is a forged indorsement, for he has 
not paid the holder as required by Section 59 
and hence has not paid the bill in due course, 
being consequently liable to his customer, 
the acceptor. In the case of cheques, statu- 
tory protection against this liability is given 
by Section 60. (See Payment of Cheque.) 

In Bank of England v. Vaghano Brothers, 
[1891] A.C. 107, Lord Macnaghten said: 
“In paying their customers’ acceptances in 
the usual way bankers incur a risk perfectly 
understood, and in practice disregarded. 
Bankers have no recourse against their 
customers if they pay on a genuine bill to 
a person appearing to be the holder, but 
claiming through or under a forged indorse- 
ment. The bill is not discharged ; the accep- 
tor remains liable; the banker has simply 
thrown his money away.” (See Forgery.) 

When a promissory note is made payable 
at a bank, the banker is liable if he pays it 
in the event of a forged indorsement. 

If the acceptor faUs to pay a trade bill at 
maturity and an indorser or the drawer 
pays it, the bill is not discharged by such 
payment, and the drawer can sue the 
acceptor for the amount plus expenses and 
interest, and the indorser can sue the 
acceptor or any prior parties. 

But if a bill is an accommodation bill and 
is not met by the acceptor when due, it is, if 
paid by the drawer or indorser, discharged, 
when the party pa)ring it is the person for 
whose accommodation the bill was drawn 
or accepted. 
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If an acceptor or any other person pays 
to a banker an amount for the special pur- 
pose of providing for a bill falling due. that 
amount is earmarked for that purpose and 
cannot be used by the banker for any other 
purpose, such as to reduce an overdraft 
which the acceptor may have. 

Where a person accepts a bill payable at 
a bank where he has no account, the banker 
is under no obligation to receive money 
from the acceptor with which to pay the 
bill. 

Where a bill is intentionally cancelled 
by the holder or his agent, and the can- 
cellation is apparent thereon, the bill is 
discharged. 

It is not necessary, on payment of a bill 
by the acceptor, to give a receipt for the 
money, as the delivering up of the bill to the 
acceptor is sufficient to cancel his liabihty 
upon it, but if, as is sometimes done, a 
receipt is indorsed upon the bill by the 
holder, the receipt (except in the case of a 
banker) requires to be stamped 2d. in the 
same way as an ordinary receipt. 

Where the holder of a bill is bankrupt, 
payment of the bill requires to be msCde 
to the trustee and not to the bankrupt. 

Where the holder is dead, pa 3 rment must 
be made to the executor or administrator. 

If, instead of pa 5 rment, a holder accepts 
a fresh biU from the acceptor, the drawer 
and indorsers of the old bill will be dis- 
charged, unless they are parties to the new 
bill. 

When a banker is employed to collect a 
bill, he should not, unless under instructions 
from his correspondent, accept payment 
subject to any conditions, otherwise he may 
render himseU liable for the amount of the 
bill. 

With respect to a bill paid under rebate, 
see Documentary Bill. 

If a banker wrongly dishonours an accep- 
tance of his customer he will be liable 
in damages. (See Dishonour of Bill 
OF Exchange.) He should, therefore, be 
careful to see that everything has been 
credited to the account and that the 
balance is correctly stated, before returning 
a bill. 

If a banker pa 3 r 8 a bill across the counter, 
and, as soon as he has done so, finds that 
he iffiould not have paid it, he cannot compel 
the person to whom he paid the money to 
return it, though if a mistake is made by 
handing too much money to the customer 
the mistake may be rectified. (See Bill of 
Exchange, Cancellation of Bill of 


Exchange, Overdue Bill, Payment for 
Honour, Payment of Cheque, Present- 
ment FOR Payment, Time of Payment of 
Bill.) 

PAYMENT OF CHEQUE. When an open 
cheque is presented for payment it requires 
to be carefully scrutinised to see that every- 
thing is in order. If the account upon which 
the cheque is drawn will admit of its pay- 
ment, the banker, before pa 3 dng it, must 
be satisfied that it bears the signature of his 
customer, or of the person who may have 
been authorised by his customer to sign, and 
that payment of the cheque has not been 
stopped by the drawer. If it is a cheque 
payable to order, all the indorsements must 
be scanned to see that they are apparently 
correct. It should also be noticed whether 
the cheque is post-dated or is stale dated, 
whether the amount in writing agrees with 
the amount in figures, and whether, if any 
alteration has been made in the cheque, 
such alteration is duly initialed by the 
drawer or drawers. On being satisfied that 
all these various points are in order, and that 
there is no other reason why the cheque 
should not be paid, the banker may, if the 
person presenting the cheque appears, so 
far as he can tell, to be entitled to it, pay the 
cheque. 

If a cheque has been marked for payment 
it must be taken into account in ascertaining 
the balance, as the banker must pay that 
cheque. 

If a banker dishonours a cheque which 
ought to be paid he will be liable in damages. 

In London Joint Stock Bank, Ltd. v. 
Macmillan and Arthur, [1918] A.C. 777, Lord 
Shaw said: "If the cheque do not contain 
on its face any reasonable occasion for sus- 
picion as to the wording and figuring of its 
contents, the banker, under ^e contract 
of mandate which exists between him and 
his customer, is bound to pay. He dare 
not, without liability at law, fail in this 
obligation, and the consequences to both 
parties of the dishonour of a duly signed 
and ex facie valid cheque are serious and 
obvious. In the second place, if there be on 
the face of the cheque any reetsonable 
ground for suspecting that it has been 
tampered with, ^en that, in the usual case, 
is met by the marking ‘refer to drawer,' 
and by a delay in pa 3 nnent, until that refer- 
ence clears away the doubt. Alwa 3 rs granted 
that the doubt was reasonable, the refusal 
to pay is warranted." In practice, however, 
a banker would refer such a cheque marked 
with some other form of answer than the 
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words “refer to drawer," as those words are 
commonly used when returning a cheque 
for lack of funds. 

When pa 3 dng a crossed cheque to another 
banker practically the same points require 
to be observed and, in addition, the nature 
of the crossing. (See Crossed Cheque.) 

When a cheque is presented for payment, 
a banker is required either to pay it or 
dishonour it. If ever 5 rthing is in order he is 
obliged to pay it, or stand the consequences 
of wrongly refusing to pay. 

It is possible for eveiything connected 
with a cheque to be absolutely correct and 
yet the cashier who has to pay it may have 
a strong suspicion that the person presenting 
it is not entitled to it. Lord Halsbury in 
Vaghano Bros. v. Bank of England, [1891] 
A.C. 107, said: "I can well imagine that 
on a person presenting himself, whose 
appearance and demeanour was calculated 
to raise a suspicion that he was not likely 
to be entrusted with a valuable document 
for which he was to receive payment in cash, 
I should think it would be extremely prob- 
able that, whether the document were a 
cheque payable to bearer for a large amount, 
or a bill, the counter clerk and banker alike 
would hesitate very much before making 
payment.” 

An open cheque payable to a company, 
purporting to bear any necessary indorse- 
ment, can safely be paid to a stranger with- 
out inquiry, unless any suspicious circum- 
stances were present that would amount to 
notice of defective title. 

When a cheque has a notice upon it that 
it must be presented for payment within 
a certain fixed time from the date of the 
cheque, the banker must see that the time 
has not expired before paying the cheque. 

Where a customer has two accounts with 
the same bank, one at Branch A and another 
at Branch B, and both are credit accounts, 
the banker at Branch A, when a cheque 
drawn upon his Branch is presented, is not 
obliged to take into consideration a balance 
at any other Branch than his own. If, 
however, the account at Branch B is over- 
drawn and at Branch A is in credit, a 
banker may, if necessary, regard them as 
one account. (See Set-off.) 

The drawer of a crossed cheque is not 
entitled to a longer time to provide for it 
than in the case of an open cheque. A 
crossed cheque received from another bank 
by post or through the local exchange or 
by special presentation, may be dishonoured 
forthwith if there are no funds and need not 


be held until the close of business to see if 
it is provided for or if the drawer desires 
to stop it. 

A banker at Branch A is not obliged, 
before dishonouring a cheque to ascertain, 
by wire or otherwise, if the customer has 
paid in at Branch B on that day for his credit 
at A, even though the customer is in the 
habit of paying in at B. 

It is very necessary, before papng a 
cheque, that the banker should be fully 
satisfied that it ought to be paid, because, 
as soon as he hands the money across the 
counter, the ownership in that money passes 
from the banker to the person presenting 
the cheque, and, unless the presenter is 
willing to repay, the banker cannot obtain 
it back, even if he discovers immediately 
that the money should not have been handed 
over. Chief Justice Erie in Chambers v. 
Miller (1862), 13 C.B N.S. 125 said: "The 
bankers' clerk chose to pay the cheque ; and 
the moment the person presenting the 
cheque put his hand upon the money it 
became irrevocably his." 

Where a banker has given his agent 
orders to pay certain cheques, or cheques 
up to a fixed amount, on behalf of a cus- 
tomer, the cheques, when paid, are debited 
to the customer’s account on the day they 
are received by the banker, but the interest 
on the account is reckoned as though the 
cheques had been debited on the actual date 
when they were paid by the banker’s agent. 
(See Standing Credits.) 

When a branch pays, under advice, a 
cheque drawn upon another branch of the 
same bank, in the opinion of Mr. George 
Wallace, K.C. (see Q.B.P., 8th Edition, 
No. 488), payment at the substituted branch 
is a pa 5 nnent by the bank on which the 
cheque is drawn, and the bank obtains 
the protection of Section 60 of the Bills 
of Exchange Act, 1882. Mr. Wallace con- 
siders that there is sufficient evidence of 
the practice to satisfy any Court that it 
has now come to be part of the ordinary 
course of business of bankers. If, however, 
a bank pays, under advice, a cheque drawn 
upon another bank, the advised bank does 
not obtain any statutory protection. If the 
indorsement is regular the advised bank 
becomes a holder for value, but if forged or 
unauthorised the bank may incur liability 
for conversion. It is considered that banks 
should take from their customers a signed 
form of request for another bank to cash 
their cheques with a sufficient indemnity. 
(See Branches.) 
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Where a cheque for, say, £20 is presented 
for payment and the drawer has only ;^19 to 
credit, and the banker refuses pa 3 nnent, the 
presenter should not be told how much is 
short in order to enable him to pay in the 
pound and thus obtain payment. But if 
the presenter ascertains the amount from 
some other source, the banker cannot refuse 
to accept the sum for his customer's credit, 
even if paid in by the person who imme- 
diately thereafter presents the cheque for £20. 

When a banker learns that a customer is 
dead, or has become insane, or he receives 
notice of the presentation of a bankruptcy 
petition, or ascertains that a receiving order 
has been made, he must not pay any further 
cheques on the account, but return them to 
the presenter with an answer written upon 
them "Drawer deceased,” "Drawer bank- 
rupt,” etc. 

After commission of an act of bankruptcy, 
cheques should only be paid to the drawer 
or Ms assignee, and cheques payable to 
third parties should be dishonoured. (See 
Act of Bankruptcy.) 

As to payments to undischarged bankrupts 
see under Bankrupt Person. 

Where a banker has been served with a 
garnishee order, see Garnishee Order. 

In cases where a cheque has a bill attached, 
if the cheque specifically refers to the bill, 
the banker must see that the bill, as well as 
the cheque, is in order; but if the cheque 
does not allude to the bill the cheque must 
be dealt with, without regard to the bill. 

Cheques must be paid in the order in 
wMch they are presented. A cheque which 
arrives in the morning's Clearing must be paid, 
if the account will admit of it, and must not 
be dishonoured in order to admit of a cheque 
presented across the counter later in the day 
being paid. 

If a cheque is dishonoured because of 
insufficient funds, a cheque presented subse- 
quently should be paid if the funds are 
sufficient for it. 

Where several cheques arrive in the Clear- 
ing and the account will not admit of pay- 
ment of them all, a banker usually pays as 
many of them as he can and returns the rest. 
Nevertheless, as all the cheques form one 
presentment, it is probable that the banker 
might not be wrong in considering merely 
the total of the amounts, and not the 
individual amounts, and returning all the 
cheques if the total amount was in excess 
of the balance. 

A cheque does not operate as an assign- 
mwt of the drawer's Amds in the hands of 


the drawee, but in Scotland it is otherwise. 
(See Section 53, Bills of Exchange Act, 1882, 
under Drawee.) 

Before returning a cheque a banker should 
make certain that ever 5 rthing has been 
credited to the account and that the balance 
is stated correctly, for if he wrongfully 
dishonours a cheque of his customer he 
will be hable in damages. Bank charges 
should not be debited to an account at an 
unusual time unless by agreement with the 
customer. (See Dishonour of Bill of 
Exchange.) 

With respect to cheques wMch a customer 
has paid in, but which the banker has not 
yet cleared, it forms a matter of arrange- 
ment between the banker and the customer 
as to whether, or not, they are to be con- 
sidered as definitely placed to the customer's 
credit and so available as funds in hand 
wherewith to meet any of the customer's 
own cheques wMch may be presented, and 
it is very advisable to have a definite under- 
standing on the point. Subject to whatever 
arrangement has been made between him- 
self and his customer, the banker will either 
pay such cheques or return them unpaid 
with answer marked thereon "Effects not 
cleared.” Some banks have a notice pnnted 
in the pass books that uncleared cheques 
cannot be drawn against. (See Effects 
Not Cleared.) 

A banker who, in good faith and in the 
ordinary course of business, pays a cheque 
drawn on himself, is protected by Section 60 
of the Bills of Exchange Act, 1882, if an en- 
dorsement proves to have been forged or 
made without authority. A banker who 
pays a crossed cheque, in accordance with 
Section 80, is protected against a forged 
indorsement. (See that Section under 
Crossed Cheque.) 

A banker is not obliged to pay a cheque 
out of bank hours. If he does so, he loses 
the protection of Section 60, and runs the 
risk of paying a cheque, payment of which 
may be "stopped” by the drawer as soon as 
the bank doors are opened for business. 

As to a cheque presented through the post 
by a stranger, see under Presentment for 
Payment. It is, of course, in order for a 
customer to send a cheque by post in order 
that cash may be remitted to him. 

Cheques received through the Clearing 
must be paid or dishonour^ on the day of 
receipt; cheques paid to credit which are 
drawn upon the same branch may be returned 
unpaid on the following day, but in practice 
all cheques are either paid or dishonoured on 
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the day they are received. (See Dishonour 
OP Bill op Exchange.) 

Where a cheque was paid in at the same 
branch upon which it was drawn for the 
credit of the account of an employee of the 
drawer and payable to a third party, it was 
held that it was paid in the ordinary course 
of business notwithstanding that negligence 
was present. Nevertheless the bank in its 
other function as collecting agent was liable 
for conversion on the grounds of such 
negligence. {Worshipful Company of Car- 
penters V. British Mutual Banking Co., 
[1937] 3 AllE.R. 811.) 

When a banker is requested by wire to 
state if a certain cheque will be paid when 
presented, a guarded reply such as that 
recommended by the Institute of Bankers, 
"Would pay if in our hands and in order," 
should be given. A reply such as "Yes, 
if in order,” would render the banker liable 
if, before the cheque is actually presented, 
the customer’s balance is altered so as not 
to admit of its payment, or if the cheque is 
"stopped” by the drawer, or if the balance 
is legally attached. (See Advise Fate.) 

By Section 75 of Bills of Exchange Act, 
1882— 

"The duty and authority of a banker to 
pay a cheque drawn on him by his customer 
are determmed by — 

"(1) Countermand of payment; 

" (2) Notice of the customer’s death.” 

It is desirable that a countermand of 
payment of a cheque should be in writing 
and be signed by the drawer, and if the 
countermand is subsequently cancelled it 
also should be in writing. 

(See Payment Stopped.) 

PAYMENT STOPPED. A customer has 
the right to give notice to his banker to 
stop payment of a cheque which he has 
issued. The notice should be in writing, 
give accurate particulars of the cheque and 
be signed by the drawer. 

If a banker pays a cheque after a "stop 
order” has been received, he will be liable 
for so doing. It is necessary, therefore, to 
warn each branch where the cheque may be 
presented of the notice which has been 
received. A notice should be placed in the 
customer’s account in the ledger, so that 
anyone referring to the account may at once 
observe particulars of the "stop.” To pre- 
vent the notice being overlooked, it is a 
good plan to insert in the ledger a red- 
coloured slip, with the word "stop” printed 
in large letters, giving particulaxs of the 
stopp^ cheque. A list of all orders to stop 

475 


payment should be kept in some convenient 
form for ready reference by those officials who 
are concerned with the payment of cheques. 

In London Provincial and South-Western 
Bank. Ltd. v. Frank Buszard (1918), 35 
T.L.R. 142, Lawrence, J., held that notice 
of the stopping of a cheque at one branch 
of a bank was not notice to the other 
branches. He said that it appeared from 
Clode V. Bayley (1843), 12 M. and W. 231 
that there was a right to a separate notice 
of dishonour as between the different 
branches of a bank. 

The drawer of a cheque is the only person 
who can "stop payment” of it, but bankers 
often receive notice from the payee of a 
cheque that it has been lost or stolen. 
Where notice is received from a payee, he 
should be requested to inform the drawer at 
once so that the latter may instruct the 
banker to stop payment. If the cheque is 
presented before such instructions are to 
hand, a banker will exercise great discretion 
before honouring it. 

If the cheque which is lost is signed by 
several persons, a notice from one of them, 
e.g. one executor, one trustee, a secretary, 
etc., is usually acted upon by a banker. 
Where the account is in several names and 
the lost cheque is signed only by, say, one of 
the account holders, or by one partner, a 
notice from any of the other holders or 
partners is sufficient authority to a banker 
to justify him in stopping payment of the 
cheque. 

When the drawer wishes to cancel his 
order to stop payment, it should be done in 
writing and be signed by him. 

When a drawer wishes to stop payment of 
a cheque, he is entitled to do so during the 
usual business hours, and if a banker pays a 
cheque before the commencement of busi- 
ness, or after the doors are closed, he incurs 
the risk of paying a cheque which may be 
"stopped” as soon as the drawer has the 
opportunity. 

When an order to stop pa 3 mient is received 
at the moment the cheque is presented and 
before the banker has paid over the money, 
the cheque should not be paid. 

In the case of a cheque received through 
the Clearing, the drawer has the right to 
stop payment of it up till the close of business, 
as the banker has that time in which to 
decide whether to pay or return a cheque. 
If the cheque has been cancelled, before the 
countermand of payment, it may be marked 
"cancelled in error.” 

An order to a banker to pay money is 
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revocable until something definite has been 
done by the banker binding him to tiie 
person to be benefited, as by crediting him 
or admitting that he holds the money to 
his use. (Paget’s Law of Banking.) 

Where payment of a cheque is counter- 
manded by telephone or telegram, the written 
confirmation of the drawer should be 
obtained without delay. In Hilton v. West- 
minster Bank Ltd. (1927), 43 T.L.R. 124, a 
drawer stopped pa 3 nnent of a cheque by 
telegram, quoting the number as 117283 and 
later confirmed ttds by telephone. A cheque 
was later presented and paid for the same 
amount and Identical in detail except the 
number was 117285. It transpired that this 
was in fact the cheque the drawer intended 
to stop, its number having been wrongly 
quoted. The drawer sued the bank for having 
paid contrary to instructions, contending 
that the bank was not entitled to assume 
that the cheque that was paid was a dupli- 
cate of the stopped cheque, especially as an 
examination of the drawer’s paid cheques 
would have shown that the cheque bearing 
the number given in mistake by the drawer 
had already been paid and did not corre- 
spond with the stopped cheque. It was held 
in the House of Lords that the bank was 
entitled to assume that the cheque actually 
paid was a duplicate cheque as there could be 
only one cheque bearing a printed number, 
whilst there might be many cheques in favour 
of the same payee and for the same amount. 

In Curtice v. London City &• Midland 
Bank, [1908] 1 K.B. 293, a telegram from 
a drawer stopping pa 3 mient of a cheque was 
dehvered after hours in the bank letter-box 
and overlooked the next morning when the 
box was cleared. Before it was discovered 
the cheque was presented and paid. The 
Appeal Court held that the cheque was not 
in fact stopped, as notification of the counter- 
mand did not actually come to the bank’s 
notice and there could be no constructive 
countermand of payment. A verdict was 
given for the bank but the Court suggested 
that there might have been a ground of 
action for negl^ence in respect of the care- 
less clearing of the letter-box. 

Pending confirmation of a countermand 
by tal^;r^ or telephone, a bank should not 
refuse pa 3 rment but postpone it pending 
corrobora^n. Any answer put on a cheque 
in these circumstances should make this cl^. 

If, exceptionally, a banker has accepted a 
cheque in the same manner as a drawee might 
accept a bill of exchange, or if, in answer 
to a telegram from another bank, be unquali- 


fiedly replies that the cheque will be paid, he 
must pay the cheque when presented. But if, 
in the meantime, the drawer has stopped pay- 
ment of it, the banker cannot charge it to 
the drawer’s account. (See further informa- 
tion under Marked Cheque.) 

Although a drawer has the right to stop 
pa 3 rment of a cheque drawn by him, yet if 
the payee has negotiated the cheque, any 
subsequent bona holder for value can sue 
the drawer, provided that the cheque was not 
crossed “not negotiable.” (See Countermand 
OF Payment, Lost Bill of Exchange.) 

When returning a cheque, payment of 
which has been countermanded by the 
drawer, the answer to be written on the 
cheque should be “payment countermanded 
by the drawer,” or “orders not to pay.” 
The answer “payment stopped” should not 
be used, as it might be interpreted to mean 
that the drawer had stopped payment of his 
debts. 

PAYMENT STOPPED (NOTES). A banker 
cannot refuse pa 5 rment of his own notes. 
A holder for value without notice that the 
note has been lost or stolen may compel the 
banker to pay it, but where a note is pre- 
sented, pa 5 nnent of which has been stopped, 
a banker should exercise the utmost care 
and make full inquiries before cashing it. 

The Bank of England makes a charge of 
2s. 6d. for registering a notice to “stop” 
payment of a note. This does not mean that 
the note will not be paid, but that inquiries 
will be made of the presenter. 

PAYMENTS UNDER ADVICE. (See 
Payment of Cheque, Standing Credits.) 

PAYMENTS UNDER MISTAKE OF FACT. 
Money paid away under mistake of fact can, 
in ceitain circumstances, be recovered. The 
mistake must be one of fact, not of law. 
Assuming that the receiver of the money 
took it in good faith — ^without which he 
would not be allowed to keep it — ^it is a 
general, though not an absolute, rule that 
he cannot be made to refund where he has 
changed his position and it would accord- 
ingly be prejudicial to him to repay. Money 
paid on a negotiable instrument can prol> 
ably not be recovered. Paget {Law of 
Banking, 4th Edition, p. 402) on Jones v. 
Waring <5* GiUow, [1926] A.C. 670, says: 
“Money paid to a man as principal, not 
agent, under mistake of fact can be recovered 
against him, although he has detriment^y 
altered his position, if he did so merely in 
consequence of the pa 3 mient and not in 
reliance on some independent act or repre- 
sentation of the payer’s or by some breach 
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of duty on the payer's part, or unless the 
mistake of fact directly touches a negotiable 
instrument by virtue of which he received 
the money, and his position has been or 
might have been prejudiced in the interval 
between pa 3 anent and reclamation." 

The conditions governing recovery are — 
(a) The mistake must be between the 
payer and receiver. {Chambers v. Miller 
(1862), 13 C.B.N.S. 125.) 

The payer must be under mistake as 
between himself and the receiver. It is not 
sulBicient, for example, for the payer to be 
labouring under a mistake of fact relative to 
a third party — a banker paying a cheque 
in the beUef ttat the drawer was alive, when 
he was in fact dead, would not be entitled 
to recover from the payee. 

{h) That the money has not been paid to 
an agent who has paid over to his 
principal. 

The position depends on whether the agent 
has paid his principal. In Kleinwort Sons <&• 
Co. V. Dunlop Rubber Company Ltd. (1907), 
23 T.L.R. 696, the defendants paid the 
plaintiffs in error, and it was held that the 
money could be recovered as the plaintiffs 
had not changed their position — they had 
made further ^vances to the customers for 
whom the pajrment was received, but the 
Court held that they would have made such 
advances in any event and were not induced 
to do so by the payment in question. Ker~ 
rison v. Glyn, Mills <5* Co. (1911), 28 T.L.R. 
106 was on similar lines, the plaintiff having 
paid the defendants for a purpose which had 
failed. The defendants were not allowed to 
argue that, having credited their clients, they 
could not refund. The C 2 ise of Admiralty 
Commissioners v. National Provincial Bank, 
Ltd. (1922), 38 T.L.R. 492 decided against 
the bank’s argument that money admittedly 
paid to it in the belief that the intended 
payee was alive, when he was dead, could 
not be repaid without the consent of the 
deceased’s personal representatives. Gower 
V. Lloyds & National Provincial Foreign 
Bank, Ltd., [1938] All E.R., decided that 
where a bank received money under mistake 
of fact and paid over to a principal, the fact 
that it was under a misapprehension as to 
the identity of the principal did not deprive 
it of its defence that it had altered its 
position, the money being irrecoverable from 
the persons to whom it had in error been 
paid away. 

{c) That the money has not been paid to 
a principal who would suffer if forced 
to repay. 


He must, however, have been induced to 
change his position by some representation 
on the part of the payer [vide Lord Cave in 
Jones V. Waring (S* Gillow {supra)), and not 
merely as a consequence of the payment. 

{d) That the money has not l^en paid on 
a negotiable instrument. 

Money paid on a negotiable instrument 
can be recovered where the mistake is one 
as to the instrument itself, not to anything 
extraneous to it. Payment of a cheque over 
the counter cannot be recovered where the 
payer discovers that he has made a mistake 
in regard to the position of the account, 
provided the receiver took in good faith. 
{London &• River Plate Bank v. Bank of 
Liverpool, [1896] 1 Q.B. 7.) If, however, the 
instrument was a forgery, it might be that 
the money could be recovered, though Sir 
John Paget rather doubts if this is so. 
There would usually be an indorsement 
bringing the instrument within the general 
rule, and if there were not, as in the case of 
a bearer bill on which the drawer’s signature 
was forged, the payee would probably not 
be worth proceeding against. 

The holder of a bill has the right to know 
immediately on presentation whether it will 
be paid or not {London &- River Plate case, 
supra), this, in the words of Sir John Paget, 
being an element essential to the negotiabi- 
lity of the instrument and imperatively 
demanded by the exigencies of business. 

In Imperial Bank of Canada v. Bank 
of Hamilton, [1903] A.C. 49, it was suggested 
that the test was the loss of opportunity of 
giving notice of dishonour, but, as Sir John 
Paget says, it is hard to conceive any case 
of pa 3 rment by mistake when such oppor- 
tunity would be lost. 

PAYMENTS UPON APPLICATION. (See 
Application Payments.) 

PENNY. A silver penny is now issued 
only as Maundy money {q.v.). Its standard 
weight is grains troy. 

At one time silver pennies were frequently 
cut into halves and quarters to act as half- 
pence and farthings. 

A bronze penny is a mixed metal of 
copper, tin, and zinc. Its standard weight is 
145*83333 grains troy. The bronze coinage 
was first issued in 1860. 

Three new pennies weigh exactly one 
ounce avoirdupois, and are useful as a sub- 
stitute for a lost letter weight. (See Coinage.) 

PEPPERCORN-RENT. A peppercorn-rent 
— ^that is, a purely nominal rent— is occa- 
sionally to be found mentioned in certain 
deeds. In some cases the peppercorn is 
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actually handed over and duly recorded as 
having been paid. 

PER CAPITA. (See Per Stirpes.) 

PER PRO. (I^tin per procurationem.) 
Where an agent signs per pro. or p.p., it 
means that he holds an authority to sign 
on behalf of his principal. The Bills of 
Exchange Act, 1882, Section 25, provides 
as follows: “A signature by procuration 
operates as notice i^at the agent has but a 
limited authority to sign, and the principal 
is only bound by such signature if the agent 
in so signing was acting within the actual 
hmits of his authority.” An agent is not 
personally liable if he signs for or on behalf 
of his principal, but the mere addition to 
his signature of words describing him as an 
agent does not exempt him from personal 
hability. 

The usual form of a ” per pro ” signature 
is — 

per pro. John Brown, 

J. Jones. 

or p.p. John Brown, 

J. Jones 

In Scotland, the agent's name often comes 
first and the princip^’s last, as — 

J. Jones per pro John Brown. 

This form is also frequently used by 
English solicitors. 

A banker is protected by Section 60 in 
papng a cheque with a per pro. indorse- 
ment in the event of its being unauthorised. 
If the banker on whom the cheque is drawn 
pa5rs it in good faith and in the ordinary 
course of business, it is not incumbent on 
the banker to show that the indorsement 
was made by or under the authority of the 
person whose indorsement it purports to be, 
and the banker is deemed to have paid the 
cheque in due course, although such indorse- 
ment is made without authority. 

It is the custom amongst bankers to accept 
per pro. indorsements, and they are justified 
in doing so both by that Section and the 
result of the case Charles v. Blackwell (1877), 
2 C.P.D. 151, where it was decided that a 
banker is not liable if he pa}rs a cheque pay- 
able to order which is indorsed per pro., 
even when the person signing had not the 
authority of the principal. 

But if a banker has reason to suspect the 
authority of the person so signing, he is, no 
doubt, entitled to ask for evidence of his 
authority. 

An agent may have authority to indorse 
cheques per pro. and to place them to the 


credit of his principal’s account, but he 
may not have power to take cash for cheques 
so mdorsed, or credit them to his own 
account. A person may have a general power 
to draw cheques per pro., or to draw only 
to a limited extent, though he may not be 
authorised to accept bills drawn upon his 
principal. It IS, therefore, necessary, not 
only to be satisfied that an agent has 
authority to draw cheques per pro., but to 
know the precise extent and limitations of 
his authority. (See Mandate.) 

Some bankers consider that a signature 
by procuration should include the words 
per pro. or words having the same meaning, 
but Sir John Paget states that "whenever 
a signature shows by its form that it is put 
on by someone as deputy for another that 
signature must be treated as a per pro. 
signature, and puts anyone dealing with the 
bill on inquiry as to the authority of the 
person who so utilises the signature.” 

See the case of A . Stewart <Sf Son of Dundee, 
Ltd. V. Westminster Bank Ltd., under Agent, 
where Rowlatt, J., expressed the opinion 
that the expression "by procuration” in 
Section 25 of the Bills of Exchange Act, 
1882, must be understood as limited to 
agency on behalf of a natural person and 
not as extending to a signature on behalf 
of a company which cannot sign by itself. 

It is very desirable that a company's 
signature should be preceded by the words 
"per pro.,” "for,” or "for and on behalf of.” 
(See the cases of Landes v. Marcus and 
Davids under Agent, and Elliott v. Bax- 
Ironside under Indorsement, which show 
the danger of omitting the prefix.) 

In entering into a contract with anyone 
purporting to act on behalf of a limited 
liability company it is essential to ascertain 
that the official has the requisite authority. 
(See cases under Companies.) 

It is not impossible for a marksman to 
have power to sign per pro., but it makes an 
awkward arrangement, and such a signature 
should usually be confirmed. 

A firm may have power to sign for a 
private individual, as 

per pro. John Brown 

J. Jones & Co. 

A person who has power to sign by pro- 
curation has not, as a rule, any power to 
delegate his authority to another. 

"Per pro” signatures are not accepted 
upon dividend warrants, or interest war- 
rants. Cheques which require a form of 
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receipt to be signed by the payee have some- 
times a note upon them to the effect that a 
" per pro ” discharge will be accepted if 
guaranteed by the payee’s bankers, and 
that in the case of a company the receipt 
must be signed on its behalf by an authorised 
officer whose position must be stated. 

An indorsement “For J. Brown & Co., 
Ltd., J. Jones, Secretary,” “For John 
Brown, J. Jones, Agent,” is often accepted 
as sufficient. The person signing should 
state in what capacity he signs. 

Where the forms “for,” “pro,” or “per” 
are used it is the practice of bankers to 
require the agent to state his designation 
or official position, which should be of such a 
character to imply a prima facie authority 
to indorse. Where the forms “per pro ” or 
“p.p.” are used, the express authority indi- 
cated is sufficient to ju.stify the banker in 
accepting the indorsement without the 
official capacity being stated. Nevertheless, 
if the capacity is stated, it must not be 
incompatible with the holding of a pro- 
curation. A banker is always entitled to ask 
for confirmation of any indorsement about 
which he has any doubt 

As to the stamp duty on a deed of pro- 
curation, see Procuration 

In Morison v. London County and West- 
mtnster Bank, Ltd. (1913), 108 L.T. 379, 
where the plaintiff had given the National 
Provincial Bank an authority to honour all 
cheques on his account drawn by H. Abbott, 
“per pro,” and Abbott in fraud of the 
plaintiff drew certain cheques payable to 
himself and paid them into ^s private 
account with the defendants, the cheques, 
with the exception of two, being specially 
crossed “London County and Westminster 
Bank,” Coleridge, J., decided that where a 
banker received a cheque signed per pro. he 
was guilty of negligence unless he inquired 
whether the person from whom he took it 
was acting within the scope of his authority. 
This decision was reversed by the Court of 
Appeal, [1914] 3 K.B. 356. In the course 
of his judgment, the Lord Chief Justice 
said — 

“The defendants set up a defence based 
upon the protection afforded by Section 82 
of the Bills of Exchange Act, 1882, to 
bankers who collect payment of cheques for 
their customers if the bankers have acted in 
good faith and without negligence. The 
defendant's good faith is not questioned, 
but it is contended that they did not act 
without negligence. Mr. Justice Coleridge, 
being of opinion that Section 25 of the BUls 


of Exchange Act, 1882, must be read with 
Section 82, came to the conclusion that the 
defendants were put upon inquiry by the 
mere fact that the cheques bore a signature 
per procuration, and that as the defendants 
failed to make inquiry they cannot be held 
to have acted without negligence. I do not 
agree with this view of the effect of Section 
25. Section 82 only comes into operation 
when a banker receives payment of the 
proceeds for his customer, and therefore 
when the cheque has been honoured. 

“The effect of Section 25 is that, not- 
withstanding the negotiable character of the 
instrument and the obligations upon the 
signatory to such an instrument to holders, 
and more particularly to a holder in due 
course and notwithstanding the authority 
given by the principal to the agent to sign 
negotiable instruments per procuration so as 
to bind the principal, the principal is not 
liable upon the instrument, even to a holder 
in due course, if the agent in so signing the 
cheque has exceeded the actual limits of 
his authority The principal in such cir- 
cumstances and before the instrument is 
honoured could refuse to pay the cheque or 
bill upon presentation, and would have a 
good defence to a claim, even when made by 
a holder in due course, upon the cheque or 
bill. 

“I agree with Mr. Justice Coleridge that 
this Section is declaratory of the common 
law, but it does not, in my judgment, 
extend beyond it or alter it. When a bill so 
signed in excess of authority has been 
honoured. Section 25 does not confer a right 
to recover the proceeds If such a right 
exists in the particular case, it must be 
found elsewhere. Nevertheless, the fact that 
the signature to the cheques is made per 
procuration and is not the signature of the 
principal is not to be entirely disregarded. 
In my opinion, when considering whether 
the bank has acted without negligence, it is 
to be borne in mind with other facts and 
circumstances. It is also to be observed 
that Mr. Justice Coleridge did not rely 
exclusively upon his view of Section 25 as 
bearing upon Section 82, for in a later part 
of his judgment he refers to the payment in 
of these cheques by the agent to his private 
account at another bank as another circum- 
stance which should have caused the bank 
to make inquiries. Whether or not the 
evidence establishes that the bank did not 
act without negligence is a question of fact, 
and in strictness should be determined 
separately with regard to each of the fifty 


479 



PER] 


DICTIONARY OF BANKING 


[PER 


cheques signed by Abbott.” (See Forgery.) 

(See Section 25, above, and Section 82, 
under Crossed Cheque.) 

(See Agent, Authorities, Indorsement.) 

PER STIRPES. Short for per sttrpes et 
non per capxta, meaning by the roots and not 
by the heads. An example of the use of the 
phrase is where John Brown leaves a sum of 
money to be equally divided amongst his, 
say, four sons, and if any son dies before the 
testator the share of that deceased son to be 
equally divided amongst the children of that 
deceased son. The children divide, therefore, 
merely the share of their deceased parent, or 
per stirpes, and do not take, each of them, 
an equal share of the full sum of money 
left by John Brown — that is, not per capita. 
(See Intestacy ) 

PERMANENT BUILDING SOCIETY. A 

society which has not, by its rules, any 
fixed date or specified result at which it 
shall terminate. (See Building Society.) 

PERPETUAL ANNUITY. The right to an 
annual pa 3 m[ient of a certain sum in per- 
petuity. The purchaser cannot obtain the 
principal back, but he can sell his right to 
the annual payment to someone else. The 
interest on Consols is practically a perpetual 
annuity. (See Annuity.) 

PERPETUAL DEBENTURE. Section 89 
of the Companies Act, 1948, states that a 
condition contained in any debentures or in 
any deed for securing any debentures, shall 
not be invalid by reason only that the deben- 
tures are made irredeemable, or redeemable 
only on the happening of a contingency, 
however remote, or on the expiration of a 
period, however long, any rule of equity to 
the contrary notwit^tanding. 

Although the debentures may be called 
irredeemable or perpetual they are neverthe- 
less redeemable when the company goes 
into liquidation. The effect of a del^nture 
of this nature is to grant an annuity for 
the life of the company to the holder thereof. 
(See Debenture.) 

PERSONAL CHATTELS. (See Chattels.) 

PERSONAL ESTATE. PERSONALTY. 
Property such as money, goods, furniture, 
stocks and shares is personal estate, or per- 
sonalty. Leasehold property is included in 
personalty. 

The words used in a will with respect to 
the disposal of personal property differ from 
those used in coimection with real property. 
Personalty is bequeathed and the beneficiary 
is called a legatM ; re^ty is devised and the 
beneficiary is tenn^ a devisee. (See 
Intestacy, Realty.) 


PERSONAL REPRESENTATIVES. By 
the Administration of Estates Act, 1925 — 

Devolution of Real Estate. 

Real estate to which a deceased person 
was entitled for an interest not ceasing on 
his death shall on his death, and notwith- 
standing any testamentary disposition there- 
of, devolve from time to time on the personal 
representative of the deceased, in like manner 
as before 1926 chattels real devolved on the 
personal representative. 

The personal representatives are deemed 
in law his heirs and assigns within the 
meanmg of all trusts and powers, and shall 
be the representatives in regard to the real 
estate as well as in regard to his personal 
estate. (Section 1.) 

As respects real estate, where there are 
two or more personal representatives they 
must all join in any conveyance of such 
estate. (Section 2.) 

The Act does not alter the rule that one 
representative may deal with pure personal 
property. 

The definition in the Act of "real estate” 
is given under Real Estate. 

"Personal representatives” are executors 
and administrators. 

"Representation” means probate of a will 
or grant of admmistration. 

Probate, Section 27 gives protection to 
persons acting on probate or letters of 
administration. (See under Probate.) 

Number of Personal Representatives. 

Representation shall not be granted to 
more than four persons in regard to the same 
property; and administration shall, if any 
beneficiary is an infant or a life interest 
arises under the will or intestacy, be granted 
either to a trust corporation or to not less 
than two individuals. (Section 12.) (See 
Trust Corporation.) 

Infants as Executors. 

Administration with the will annexed shall 
be granted to an infant's guardian, or such 
person as the Court thinks fit, until the 
infant attains the age of twenty-one. 
(Section 20 (1).) 

Trust Corporation as Executor. 

(See Section 14 under Probate.) 

Special Executors for Settled Land. 

A testator may appoint, and in default of 
such express appointment shall be deemed 
to have appoint^, as hhi special executors 
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in regard to settled land, the trustees of the 
settlement and probate may be granted to 
such trustees specially limited to the settled 
land. A testator may appoint other persons, 
either with or without those trustees, to be 
his general executors for his other property. 
(Section 22.) 

Intestacy. 

Any real or personal estate of an intestate 
shall be held by his personal representatives : 

(а) As to the real estate upon trust to sell ; 

(б) As to the personal estate upon trust 

to call in, sell, and convert into 
money such part as may not con- 
sist of money. (Section 33.) (See 
Intestacy.) 

Assent or Conveyance by Personal 
Representatives . 

A personal representative may assent to 
the vesting in any person who may be 
entitled thereto of any estate or interest 
in real property to which the testator was 
entitled. The assent shall operate to vest 
the legal estate to which it relates in that 
person. An assent to the vesting of a legal 
estate shall be in writing, signed by the 
personal representative, and shall name the 
person in whose favour it is given. An 
assent not in writing or not in favour of a 
named person shall not be effectual to pass 
a legal estate. A written assent under hand 
to vesting an estate or interest in real estate 
in a person entitled thereto under a will or 
an intestacy is not chargeable with duty by 
Section 36 (11) of the Administration of 
Estates Act, 1925. It is not the practice of 
the Inland Revenue to claim duty if there 
is incorporated in the assent an acknowledg- 
ment of the right to production of probate 
or other covenant. 

If an assent is made under seal, however, 
it will attract a fixed duty of 10s. 

An assent made in respect of an appro- 
priation of real estate in satisfaction of a 
pecuniary legacy will attract ad valorem 
conveyancing duty. Likewise an assent 
given to satisfy wholly or in part the charge 
given to a surviving spoi^ in an intestacy 
will attract similar duty. 

Where an advance is to be made on real 
property to the person entitled to such 
property consequent upon a death, the 
banker should see that he holds the assent or 
conveyance of the personal representative. 

Power to Mortgage. ^ 

In dealing with the real and personal 


estate, the personal representatives shall, 
for purposes of administration, or during a 
minority of any beneficiary or the subsistence 
of any life interest, or until the period of 
distribution arrives, have power to raise 
money by mortgage or charge (whether or 
not by deposit of documents) and such 
power may in the case of land be exercised 
by legal mortgage. (Section 39.) 

Power to Postpone Distribution. 

A personal representative is not bound 
to distribute the estate before the expiration 
of one year from the death. (Section 44.) 

Death Duties. 

Nothing in this Act shcill — 

{a) Alter any death duty payable in 
respect of the real estate or impose 
any new duty thereon: 

(fe) Render any real estate liable to legacy 
duty or exempt it from succession 
duty (now abolished) : 

(c) Alter the incidence of any death duties. 
(Section 53.) 

Power to Employ Agents. 

Personal representatives have power, under 
Section 23 of the Trustee Act, 1925, to 
employ agents in the administration of a 
testator's or intestate's estate. (See under 
Trustee.) 

Insolvent Estate. (See Death of Insol- 
vent Person.) 

(See Administrator, Executor, In- 
testacy, Letters of Administration, 
Probaxs ) 

PERSONAL SECURITY. An advance is 
said to be made upon personal security when 
another person becomes surety or guarantor 
for the amount. The term is used to distin- 
guish the security from a deposit of deeds, or 
certificates or any other form of impersonal 
security. (See Guarantee.) 

PETITION (BANKRUPTCY). (See Bank- 
ruptcy, Receiving Order.) 

“PIG UPON BACON.” In the case of 
an accommodation bill, where e.g., Brown 
accepts merely to oblige the drawer, Jones, 
Brown has no intention of meeting the bill 
at maturity. He expects that Jones will 
himself provide the funds necessary to pay 
the bill when it is due. As Jones in his 
own mind considers himself practically the 
acceptor as well as the drawer, Jones 
on Brown is therefore likened to a bill 
drawn by “Pig on Pork*' or “Pig upon 
Bacon." 
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When the drawer and drawees of a bill 
are the same, as when a foreign branch of 
a firm draws on its London oflftce, and there 
are no documents for goods attached to the 
bill, the firm is said to be drawing “Pig on 
Pork." Such bills require a banker's careful 
attention. 

PLACING. A term applied to the process 
whereby the whole of a new issue by a com- 
pany is allotted to a stockbroker or syndi- 
cate, who then "place" the shares with the 
pubhc through the medium of the Stock 
Exchange. 

PLEDGE. A pledge or pawn is a delivery 
of chattels or choses in action by a debtor 
to his creditor as security for his debt. It 
is to be distinguished from a mortgage in 
that, whilst possession of the thing passes to 
the pledgee, the property in the thing (i.e. 
the leg^ ownership) remains with the 
pledgor. With a mortgage of things other 
than land, the property m the thing passes 
to the mortgagee whilst the possession of it 
may remain with the mortgagor. 

A pledge gives a right of sale if default is 
made in payment of the debt within a reason- 
able time after demand if no time for pay- 
ment is expressed. A pledge must be 
distinguished from a lien. The former 
arises from express agreement; the latter 
by imphcation. 

Negotiable instruments such as bearer 
bonds, and documents of title to goods, 
become security to a banker by way of 
pledge. A memorandum of deposit \q.v.) 
is taken, settmg out the purpose of the 
deposit. 

PLIMSOLL MARK. (See Dead Weight.) 

POLICY OF INSURANCE. By the Stamp 
Act, 1891, the stamp duties are — 

£ s. d. 

Policy of Life Insurance — 

Where the sum insured does 

not exceed ;^10 . .001 

Exceeds ;^10 but does not 
■ exceed £QJ5 . . .003 

Exceeds £25 but does not 
exceed ;^500 — 

For every full sum of £50, 
and also for any firac- 
tional part of j^SO, of 
the amount insured .006 

Exceeds ;^500 but does not 
exceed -^LOOO — 

For every full sum of 
;^100, and also for any 
fractional part of ;^100 
of the amount insured .010 


Exceeds 1,000 — 

For every full sum of 
;^1,000, and also for 
any fractional part of 
;^1,000, of the amount 
insured . . . 0 10 0 

And see Sections 91, 

98, and 100. 

Policy of Insurance Against 
Accident and Policy of insur- 
ance for any payment agreed to 
be made during the sickness of 
any person, or his incapacity 
from personal injury, or by 
way of indemnity against loss 
or damage of or to any pro- 
perty . . . . .006 

(Increased from Id. to 6d. by 
the Finance Act, 1920.) 

And see Sections 91, 98, 99, 
and 100. 

“91. For the purposes of this Act, the 
expression ‘ policy of insurance ’ includes 
every writmg whereby any contract of insur- 
ance is made or agreed to be made, or is 
evidenced, and the expression 'insurance' 
includes assurance." 

Policies of Insurance except Policies of Sea 
Insurance. 

“98. (1) For the purposes of this Act the 
expression ‘policy of hfe msurance' 
means a pohcy of insurance upon 
any life or lives or upon any event 
or contingency relatmg to or de- 
pending upon any hfe or lives 
except a policy of insurance against 
accident ; and the expression ‘pohcy 
of msurance against accident’ means 
a pohcy of msurance for any pay- 
ment agreed to be made upon the 
death of any person only from acci- 
dent or violence or otherwise than 
from a natural cause, or as compen- 
sation for personal injury, and in- 
cludes any notice or advertisement 
in a newspaper or other pubUcation 
which purports to insure the pay- 
ment of money upon the death of or 
injury to the holder or bearer of the 
newspaper or pubhcation contain- 
ing the notice only from accident or 
violence or otherwise than from a 
natural cause. 

“ (2) A policy of insurance against accident 
18 not to be charged with any 
further duty than one penny [in- 
creased to sixpence by the Finance 
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Act, 1920], by reason of the same 
extending to any payment to be 
made during sickness or incapacity 
from personal injury.” 

By the Finance Act, 1899 — 

”11. The provisions contained in Section 
98 of the Stamp Act of 1891 in reference to 
the expression ‘ poUcy of insurance against 
accident’ shall extend to and mclude 
policies of insurance or indemnity against 
liabihty incurred by employers in conse- 
quence of claims made upon them by work- 
men who have sustained personal injury 
when the annual premium on such policies 
does not exceed one pound.” By Section 8 
(3) of the Finance Act, 1907, the above 
Section shall be read as if two pounds were 
substituted for one pound as the amount of 
the annual premium. 

By the Finance Act, 1895 — 

“13. Whereas Section 98 of the Stamp Act, 
1891, provides that ‘ a pohcy of insurance 
against accident' includes a notice or adver- 
tisement in a newspaper or other publica- 
tion which purports to insure the payment 
of money upon the death of or injury to 
the holder or bearer of the newspaper or 
pubhcation from accident, and doubts have 
arisen as to the like notices or advertise- 
ments in other cases, it is hereby for the 
removal of doubts declared that 'a policy 
of insurance for any payment agreed to be 
made during the sickness of any person or 
his incapacity from personal injury' within 
the meaning of the Stamp Act, 1891 , includes 
a notice or advertisement in a newspaper or 
other publication which purports to insure 
such payment.” 

By the Stamp Act, 1891 — 

”99. The duty of one penny {increased 
to sixpence by the Finance Act, 1920], 
upon a policy of insurance other than a 
pohcy of sea insurance or life insurance may 
be denoted by an adhesive stamp, which is 
to be cancelled by the person by whom the 
policy IS first executed. 

”100. Every person who — 

"(1) Receives, or takes credit for, any 
premium or consideration for any 
insurance other than a sea insurance 
and does not, within one month 
after receiving, or taking credit for, 
the premium or consideration, make 
out and execute a duly stamped 
policy of insurance ; or 
” (2) Makes, executes, or delivers out, or 
pays or allows in account, or agrees 
to pay or allow in account, any 
money upon or in respect of any 
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jiolicy other than a policy of sea 
insurance which is not duly 
stamped ; 

shall incur a fine of twenty pounds.” 

By Section 1 16 of the Stamp Act, 1891 , the 
Commissioners may, in certain cases, enter 
into an agreement with any person issuing 
policies of msurance against accident for the 
delivery to them of quarterly accounts of all 
sums received in respect of premiums, and 
m lieu of duty on such policies and by way 
of composition of that duty there shall be 
charged a duty at the rate of £5 per cent on 
the aggregate amount of such sums received 
for premiums. This applies to insurances 
effected in newspapers. (See Fire Insur- 
ance, Life Policy, Marine Insurance 
Policy.) 

PORT BILL OF LADING. (See Bill of 
Lading ) 

PORT OF REGISTRY. The port at 
which a ship is registered. (See Ship.) 

POSITIVE PRESCRIPTION. (See Pre- 
scription.) 

POSSESSORY TITLE. Where a person 
has been in the undisturbed possession of 
real property for twelve years and has not 
paid any rent or acknowl^ged any person’s 
right to the property, he acquires a posses- 
sory title and becomes the owner of the pro- 
perty. But if the rightful owner was under 
a disability, such as infancy or lunacy, an 
action may be brought agamst the person 
claiming a possessory title within six years 
after the disability has ceased, but in no 
case can the land be recovered after thirty 
years from the time when the right of action 
first accrued, although the person under dis- 
ability may have remained under disability 
during the whole of the thirty years. 

Where a mortgagee acquires a title against 
the mortgagor by undisturbed possession for 
twelve years of freeholds, he may enlarge 
the mortgage term into a fee simple. (Law 
of Property Act, 1925, Section 88 (3).) 
In the case of leaseholds he may by deed 
declare that the leasehold reversion shall 
vest in him. (Section 89 (3).) 

POSSESSORY TITLE (LAND REGISTRY). 
Where a possessory title is granted, no 
official examination is made other than to 
establish that the applicant has a prima 
facte right to the land and no guarantee of 
title is given up to the point of registration. 
Prom liat date, however, the title is guar- 
anteed and dealings can only be made by 
registered instruments. All the documents 
of title must accompany the land certificate, 
and the title up to the date of registration 
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must be investigated in the ordinary way. 
Where land has been registered with a pos- 
sessory title, if freehold for fifteen years and 
if leasehold for ten years, the Registrar may 
grant an absolute title in the case of free- 
hold land and a good leasehold title in the 
case of leasehold land. 

The Registrar can refuse to register with 
possessory title and can grant an absolute 
or good leasehold title as the case may be, 
whether the applicant consents or not. 
(Land Registration Act, Sections 4 (3) and 
8 (4).) 

Possessory titles are consequently now 
quite exceptional. (See Land Registration.) 

POST. Where a letter is posted and is 
not returned through the Dead Letter Office, 
it is a presumption of law that it heis been 
received by the person to whom it was 
addressed. The sender, however, must be 
prepared to prove that he posted the letter. 
For this reason it is important that a book 
be kept containing particulars of all letters 
dispatched each day, showing the addresses, 
the time the letters were posted and the 
initials of the person, or persons, wbo posted 
them, and the office where they were 
posted. 

Before sending notes by post full particu- 
lars of the number, date, place of issue, and 
denomination of each note should be taken. 
Some persons cut notes in two and send the 
halves by different mails, the second halves 
not being sent until an acknowledgment is 
received for the first halves. 

When there is authority to send a cheque 
by post, the post is considered as the agent 
of the person to whom the cheque is sent. 

Where a cheque is lost in the post, the 
legal liability for the loss falls upon the 
person who requested the cheque to be for- 
warded by post. If the creditor did not ask 
for the cheque to be sent by post, then the 
liability would fall upon the sender. When 
a creditor requests that a cheque be for- 
warded by post and instructs his debtor 
how the cheque should be crossed, the 
debtor must bear the consequences if he 
does not carry out those instructions. In 
Car and General Insurance Corporation v. 
The British Motor Cab Co. (a case decided 
in the Commercial Court, 1912), where the 
defendants sent an open cheque to the 
plaintiffs and the cheque was stolen in the 
post, it was decided that the defendants 
must bear the loss, because they had not 
complied with their previous practice of 
sending a crossed cheque to the plaintiffs. 
(See Stolsn Chxqus.) 


A company's articles of association may 
contain a clause protecting the company 
against loss of a cheque or warrant in the 
post. (See under Dividend Warrant.) 

POST-DATED. A cheque which is dated 
subsequent to the actual date on which it is 
drawn, and which is issued before the date 
it bears, is called a post-dated cheque. 

A bill is not invalid by reason only that 
it is post-dated. (Section 13 (2), Bills of 
Exchange Act, 1882.) A cheque is included 
under the word “bill” in that Section. A 
post-dated cheque is therefore a legal instru- 
ment and can be negotiated as soon as 
drawn. 

In Royal Bank of Scotland v. Tottenham 
(1894), 71 L.T. 168, the plaintiffs had credited 
a post-dated cheque, before the date appear- 
ing on the cheque, to a customer’s account, 
and had permitted the amount to be drawn 
upon. The cheque was drawn by the 
defendant upon another bank and he stopped 
payment of it. The plaintiffs brought the 
action as holders of the cheque to recover 
the amount thereof, but the defendant con- 
tended that the plaintiffs were not holders 
for value and therefore could not recover 
upon the cheque. Lord Esher, in the Court 
of Appeal, held that " as soon as the bankers 
gave credit for the cheque to their customer, 
they gave value for it." Judgment was given 
for the plaintiffs. 

A post-dated cheque should not be paid 
before the date appearing thereon. If a 
banker pa 5 rs it before that date he will be 
liable for any consequences that may ensue, 
as, for instance, in the event of the dishonour 
of a cheque, wMch would not have been dis- 
honoured if the post-dated cheque had not 
been paid, or in the event of the drawer 
giving notice to “stop payment” before the 
date of the cheque arrives. Where the 
banker, on whom a post-dated cheque is 
drawn, pays it by mistake, and its payment 
is stopped before the date arrives. Sir John 
Paget expresses the opinion that liie banker 
could not debit the cheque to the drawer's 
account, and that he is not entitled to the 
position of a holder in due course and could 
not sue his customer. 

A cheque presented for payment before 
the date has arrived should be returned 
marked “post-dated." 

If a cheque is presented on a Saturday, 
and is dat^ for the next day, Sunday, it 
should not be paid on the Saturday. 

When the date upon a cheque has arrived, 
a banker is entitled to pay it, and incurs no 
liability in doing so. 
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After the date any holder may sue upon Money orders and cheques are received 
the cheque, though before the date he could provided they are not crossed to a particular 
not do so. bank. 

A post-dated cheque is sometimes given By the Savings Banks (Limits of Deposits) 
because the drawer does not expect to have (Amendment) Order, 1952, not more than 
funds to meet it until that date arrives. A ;^3,000 may now be deposited by one person 
purchaser often gives such a cheque, so although interest on deposits and dividends 
that he may have a few days in which to from Government securities may be credited 
examine his purchase before the cheque can in addition to this limit. Not more than 
be paid. ;^500 may be deposited in any one year, but 

If a person draws and issues a cheque on the amount of any one withdrawal durmg 
1st February and dates it 1st March, it is the year may be replaced, 
practically the same as if he accepted a bill Deposits may be made by children seven 
payable one month after 1st February. But years old and upwards ; and on behalf and 
if he accepted a bill, the stamp duty would in the names of children under seven years 
be an ad valorem one, whereas on the post- old. In this case the money is not repayable 
dated cheque the duty is the usual duty upon until the children attain the age of seven, 
a cheque, twopence. It is thought by some Every deposit must be entered in the 
authorities that a drawer may be liable to a depositor’s book by the postmaster or person 
penalty on the question of insufl&cient stamp receiving it, who must affix his initials and 
duty, under the Stamp Act, 1891, but that the stamp of his office to each entry. An 
question could not arise in an action on the acknowledgment for every deposit of ;^20 and 
cheque after the date of the cheque has upwards, should be received by post from 
arrived, because then the cheque would no the Savings Bank Department in London, 
longer be post-dated. In Royal Bank of Interest at the rate of £2 10s. per cent 
Scotland v. Tottenham (1894), 71 L.T. 168, per annum is allowed on every complete 
in the Court of Appeal, it was held that a pound, and commences on the first day of 
cheque was not invalid because it was post- the month next following the deposit, 
dated and bore only a penny stamp. In When a depositor wishes to withdraw any 
Hitchcock V. Edwards (1889), 60 L.T. 636, part of the sum due to him, he must make 
it was held that “a post-dated cheque, bear- application for the same on a printed form, 
ing a penny stamp, is a valid and negotiable called a notice of withdrawal, but sums up 
instrument, and is complete and regular upon to £3 may be withdrawn on demand, 
the face of it.” Depositors may invest their deposits in 

When a post-dated cheque is handed to a various Government stocks, 
banker for collection when the date arrives, A deposit book is not a proper security for 
the customer should sign a paying-in slip money lent, and no claim by any person 
dated for the day on which the cheque is to holding a deposit book in respect of a loan 
be credited. will be recognised by the Savings Bank 

Bankers do not discount post-dated Department. Deposits in the Post Office 
cheques, but money-lenders advertise that Savings Bank are not liable to “attachment,” 

they cash them for clients at a certain or to its Scotch equivalent “arrestment.” 
discount. (See Bill of Exchange.) POSTAL ORDER. A postal order is not 

POST OBIT BOND. {Post obit, Latin, a negotiable instrument, and therefore a 
after he dies.) A bond in which a person holder does not obtain any better title to 
agrees to pay a certain sum of money after it than the person had from whom he 
the death of another person. received it. 

If there is anything of a fraudulent or 
over-reaching nature in the bond, the Courts If a postal order is crossed 
may set it aside and order repayment merely 
of the actual sum lent, plus reasonable payment by the Post Office will only be made 
interest. through a banker; and, if the name of a 

POST OFFICE MONEY ORDER. (See banker is added, payment will only be made 
Money Order.) through that banker. The Post Office pay 

POST OFFICE SAVINGS BANKS. The postal orders to a’banker, without the signa- 
Post Office Savings Banks were established tureof the payee, provided the banker's name 
by Act of Parliament in 1861, and every is stamped upon them, but the banker should 
depositor has the direct security of the State see that his customer always writes or 
for the repayment of his deposits. stamps his name on all orders, in case they 
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are returned from the Post Office. The 
crossing does not bring the orders within the 
crossed cheques sections of the Bills of 
Exchange Act. 

By an arrangement with the Postmaster- 
General, banks must furnish post office 
officials on demand with the name and 
address of the party who paid in a postal 
order which is the subject of inquiry. 

A postal order may be collected either at 
the office where it is made payable, or at the 
General Post Office, London. 

The banker’s position, with regard to 
postal orders, is safeguarded by the Post 
Office Act, 1908 (Section 25), which provides 
that a banker who, in collecting for any 
principal, shall have received payment or 
been allowed by the Postmaster-General in 
account, in respect of any postal order or 
of any document purporting to be a postal 
order, shall not incur liability to anyone 
except such principal by reason of having 
received such pa 3 nment or allowance, or 
having held or presented such order or 
document for payment. 

At the outbreak of war in 1914, postal 
orders were made legal tender for a short 
period. On 1st September, 1939, in anti- 
cipation of the second German war, they 
were again made legal tender to ease the 
currency situation. They ceased to be legal 
tender in May, 1940. 

POUND. A sovereign {q.v.). In the time 
of William the Conqueror a pound of silver 
was coined into 240 silver pence, each equal 
to a p>ennyweight, whence the origin of the 
word pound. 

A five-pound piece is of the standard 
weight of five sovereigns. 

A two-pound piece is of the standard 
weight of two sovereigns, 246*54895 grains 
troy, and its least current weight is 245 
grains. (See Coinage.) 

POWER OF ATTORNEY. A power of 
attorney is an instrument by which one 
person is empowered to act for another It 
begins with what are known as recitals — 
statements of the names, addresses, and 
descriptions of the donor and donee, the 
reason, perhaps, for the giving of the author- 
ity, and the expression of the authority 
itself. The body of the instrument gives 
the actual terms and limits of the authority, 
and the instrument closes with the signature 
of the donor and the witnesses. It is stamped 
10s. 

Powers of attorney are of two types, 
special and general, the former being one 
given foi* a specific purpose and the latter a 


general authority and bemg intended to 
operate for a length of time. A general 
power of attorney does not usually state 
that it shall be in force for any given time, 
and it may be revoked either expressly or 
by implication. For all intents and purposes 
it is revoked by the death, lunacy, or bank- 
ruptcy either of the donor or of the donee. 
It may be revoked by implication where it 
is clear that the purpose, or period, for 
which the authority was given has been 
achieved, or has come to an end. It is a 
question of the facts of the particular case. 
"V^ere there is more than one attorney, 
empowered only to act jointly, the power 
is revoked on the death of one. 

Section 126 of the Law of Property Act, 
1925, provides that an irrevocable power of 
attorney given for valuable consideration 
shall not, in favour of a purchaser, be 
revoked at any time, either by anythmg 
done by the donor of the power without 
the concurrence of the donee of the power, 
or by the death, disability, or bankruptcy 
of the donor. 

Equitable mortgages sometimes contain 
an irrevocable power of attorney, but it is 
conceived that the death of the mortgagor 
does not entitle the mortgagee to use the 
power of attorney for sale purposes, as it 
only avails an iimocent purchaser. 

Many powers state that they are irrevoc- 
able for six or twelve months. This does not 
mean that they cannot be revoked during 
that period, except only as regards a pur- 
chaser of land for value and m good faith, 
whose title is derived from the vendor by 
virtue of the power of attorney. 

If a power of attorney is given expressly 
on account of the donor’s absence abroad, 
it automatically lapses on his return to this 
country, in the absence of any provision 
otherwise. 

The authority embodied in a power of 
attorney must be interpreted rigidly. For 
instance, a donee has no power to borrow 
unless he is expressly authorised by the 
instrument. In this connection, drawing on 
an overdrawn account is a borrowing, so 
that an attorney may not draw on an over- 
drawn account, even where there is authority 
to draw on a current account, if there is 
not also an express authority to borrow. 
Again, an authority may be restricted, as 
where it is granted "for the purposes afore- 
said." Clauses embodying such a limitation 
place on those dealing with the attorney 
the onus of seeing that what is done by him 
is done for the purposes specified. Clauses 
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authorising drawing on a current account, 
or the purchase and sale of securities, or the 
management of an estate, are known as 
specific clauses, but most powers contain 
what is known as a general clause, such as 
"to do all those acts, deeds, or things of 
whatsoever kmd or nature as fully and 
effectually" as the donor himself could do, 
were it convenient for him to do so. Such a 
general clause must not be read by itself, 
but only in relation to the specific clauses 
which precede it , in other words, it extends 
the operation of a specific clause to cover 
transactions which are necessary and an- 
cillary to giving effect to that specific 
clause. 

Anyone capable of contracting may give 
a power of attorney, but it may not include 
in it any power which he could not himself 
exercise. For instance, an infant may not 
authorise his attorney to borrow and to 
contract to repay the money borrowed. Any- 
one may act as an attorney except a lunatic 
and, possibly, a bankrupt. A lunatic may 
execute a power only in a lucid mterval. 
Trustees may not appoint attorneys where, 
by doing so, they delegate the exercise of 
their discretion, unless expressly authorised 
by the trust deed or by virtue of Section 25 
of the Trustee Act, 1925, which provides 
that, subject to any direct prohibition in the 
trust instrument, a trustee intending to be 
out of the United Kingdom for more than 
one month, may delegate his powers to 
another party, not being his sole co-trustee, 
unless the latter is a trust corporation. 
Delegation has to be by power of attorney, 
which must be filed at the Central Office of 
the Supreme Court within ten days of execu- 
tion. The power does not come into opera- 
tion until the donor leaves the country and 
is revoked on his return, although any person 
deahng with the attorney is entitled to 
presume that it is still in force. 

Powers of attorney are governed largely 
by Sections 123-129 of the Law of Property 
Act, 1925. The principal of these are; 
Section 125, which provides for the filing of 
powers at the Central Office of the Supreme 
Court — the statute says that a power relating 
to land shall be filed; Section 124, which 
enables a person dealing with an attorney, 
in circumstances in wlfich there is uncer- 
tainty as to the power being still in force, 
to protect himself by the statutory declara- 
tion of the attorney, executed immediately 
before or within ^ree months after the 
transaction. 

An attorney may not, except under the 


clearest authority, delegate his powers, nor 
may he use the power to employ his prin- 
cipal's property for his own ends {vide the 
Terrington cases). 

Most powers contain a clause in which 
the donor undertakes to ratify an 3 rthing 
which his attorney may do, but this should 
not, in the absence of the abihty to draw 
the widest interpretation from the under- 
taking, be read to cover transactions which 
are not unquestionably provided for in the 
instrument. 

In considering whether to agree to allowing 
operations under a power of attorney, a 
banker should, then, satisfy himself that it 
is undoubtedly in force; as to the identity 
of the person claiming to act as the attorney , 
and as to the powers which the instrument 
is intended to permit. He should obtain a 
copy for reference purposes and see that the 
origmal is duly stamped. Where executed 
and stamped abroad, it must be stamped in 
this country. If possible, a banker will 
endeavour to get a standard form of mandate 
executed, which explicitly and expressly pro- 
vides for banking operations, rather than to 
act on a power of attorney, which frequently 
does not expressly provide for such matters 
as the drawing of cheques, borrowings, etc. 
An attorney may sign the donor’s name 
simply; more usually he signs "John Brown 
by his attorney, A. Smith." 

By Section 34 of the Companies Act, 1948, 
a company may, by writing under its com- 
mon seal, empower any person, either gen- 
erally or in respect of any specified matters, 
as its attorney to execute deeds on its behalf 
in any place not situate in the United King- 
dom. An attorney should not be allowed to 
place cheques drawn by him on his principal’s 
account to his own private account without 
inquiry. This is specially so where pressure 
is being exercised in respect of an overdraft 
on the private account. {Midland Bank 
V. Reckitt and Others, The Times, 1st March, 
1932.) 

i s. d 

Stamp duties — 

Letter or Power of Attorney, 
and Commission, Factory, 

Mandate, or other instrument 
in the nature thereof — 

(1) By any petty officer, sea- 
man, marine, or soldier 
serving as a iliarine, or his 
representatives, for re- 
ceiving prize money or 

wages . . . .010 

(2) For the receipt of the 
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dividends or interest of 
any stock — 

Where made for the re- 
ceipt of one payment 
only . . • .010 

In any other case . .050 

(3) For the receipt of any 
sum of money, or any bill 
of exchange or promis- 
sory note for any sum of 
money, not exceeding ;^20, 
or any periodical pay- 
ments not exceeding the 
annual sum of ;^10 {yiot 

being hereinbefore charged) 0 5 0 

(4) Of any kind whatso- 

ever not hereinbefore de- 
scribed . . . 0 10 0 

Exemptions. 

(1) Letter or power of attor- 

ney for the receipt of divi- 
dends of any definite and 
certain share of the Gov- 
ernment or Parliamen- 
tary stocks or funds pro- 
ducing a yearly dividend 
less than £3. 

(2) Letter or power of attor- 

ney or proxy filed in the 
Probate Division of the 
High Court of Justice in 
England or Ireland, or in 
any ecclesiastical court. 

(3) Order, request, or direc- 

tion under hand only 
from the proprietor of any 
stock to any company or 
to any ofl5cer of any com- 
pany or to any banker to 
pay the dividends or in- 
terest arising from the 
stock to any person there- 
in named. 

(4) Letter or power of attorney 

for the sale, transfer, or 
acceptance of any of the 
Government or Parlia- 
mentary stocks or funds. 

(This exemption was 
added by the Finance 
Act, 1917, Section 30.) 

(5) Letter orpowerof attorney 

for the sole purpose of 
appointing or authorising 
a proxy to vote at any 
one meeting at which 
votes may >be given 


proxy. (Finance Act, 

1949.) 

By the Finance Act, 1927, Section 56, no 
instrument shall be charged with duty more 
than once by reason only that more persons 
than one are named in the instrument as 
donors or donees of the powers thereby con- 
ferred, or that those powers relate to more 
than one matter. 

POWER OF SALE. (See Mortgage.) 

PRECEPT. An order from responsible 
persons directing payments to be made. 

PI^-EMPTION. The right which a vendor 
has in certain cases to buy back the land 
which he has sold. For example, where the 
owner of land has been compelled to sell 
land to a water company (in accordance 
with statutory powers obtained by the 
company), the company cannot sell any of 
that land (if not required) to anyone else 
without first giving the vendor the oppor- 
tunity to exercise his right to re-purchase it. 
This right, however, may be released in the 
conveyance to the company by a clause 
to the effect that the vendor hereby releases 
all right of pre-emption now vested in him 
by statute or otherwise. 

All statutory and other rights of pre- 
emption affecting a legal estate shall be 
capable of release, and unless released shall 
remain in force as equitable interests only. 
(Section 186, Law of Property Act, 1925.) 

PREFERENCE STOCK OR SHARES. 
Stock or shares entitling the holder to pre- 
ferential rights as to dividend over other 
classes of shareholder and, in some cases, 
as to return of capital in addition. They 
bear a stated rate of dividend. In the case 
of cumulative preference shares, if such divi- 
dend is not earned in any one year, the 
profits of succeeding years must be used to 
pay the arrears before any dividend is paid 
on other classes of shares. In the case of 
non-cumulative preference shares, the divi- 
dend is only paid for one year if profits have 
been made in that year sufficient for the 
purpose. Participating preference shares 
entitle the holder to a fixed dividend and, 
in addition, to a share in any surplus profits 
after the ordinary shareholders have received 
a maximum stated percentage. 

There may be first preference shares and 
second preference sh^es, etc., one class 
ranking behind the other as regards priority 
of di^ddend or capital. Usually voting 
powers fe preference shares are very limited, 
in a good many cases being exercisable only 
after the company has paraed its preference 
dividend. 
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By the Companies Act, 1948, Section 58, 
a company may, if the Articles so provide, 
issue redeemable preference shares. (See 
Redeemable Preference Shares, Share 
Capital.) 

PREFERENTIAL PAYMENTS (BANK- 
RUPTCY). The Bankruptcy Act, 1914, 
Section 33, provides that in the distribution 
of the property of a bankrupt there shall be 
paid in pnority to all other debts — 

(a) Parochial and local rates which have 
become due and payable within twelve 
months next before the date of the receiving 
order, and all assessed taxes, land tax, 
property, or income tax assessed up to the 
5th Apnl next before the date of the receiv- 
ing order, and not exceeding in the whole 
one year’s assessment. 

(b) The wages or salary of any clerk or 
servant, labourer or workman, in respect of 
services rendered during four months before 
the date of the receiving order, not exceed- 
mg ;^200. (This is an amendment of the 
pnncipal Act by Section 115 of the Com- 
panies Act, 1947.) 

In the case of a company being wound up, 
the Companies Act, 1948, Section 319, pro- 
vides that the above-named debts shzdl be 
paid in priority to all other debts, the date 
being (instead of the date of the receiving 
order), (a) in the case of a company ordered 
to be wound up compulsorily which had not 
previously commenced to be wound up volun- 
tarily, the date of the winding-up order ; and 
(6) in any other case, the date of the 
commencement of the windmg-up (s.s. (7) ). 
Unless a company is being wound up volun- 
tarily merely for the purposes of reconstruc- 
tion or of amalgamation with another 
company, or has entered into such a contract 
with insurers as is mentioned in Section 7 
of the Workmen’s Compensation Act, 1925, 
all amounts due in respect of any compensa- 
tion or liability for compensation under the 
said Act accrued before the said date, are 
also preferential payments (s.s. (1) (d)). 

The foregoing debts shall, in the case of 
a company registered in England, so far as 
the assets of the company available for pay- 
ment of general creditors are insufficient to 
meet them, have priority over the claims of 
holders of debentures under any floating 
charge created by the company, and be paid 
accordingly out of any property comprised 
in or subject to that charge. (Section 319.) 
As to preferential rights re company’s wages 
cheque, see Wages Cheques. 

In the event of a landlord or other person 
distraining or having distrained on any 


goods or effects of a bankrupt, or a company 
being wound up, within three months next 
before the date of the receiving order, or 
winding-up order, the foregoing debts to 
which pnority is given shall be a flrst charge 
on the goods or effects so distrained on, or 
the proceeds of the sale thereof; provided 
that in respect of any money paid under any 
such charge the landlord or other person 
shall have the same rights of priority as the 
person to whom the payment is made. (Bank- 
ruptcy Act, 1914, Section 33 (4) ; and Com- 
panies Act, 1948, Section 319.) 

Where a receiver is appointed on behalf 
of the holders of a company’s debentures 
secured by a floating charge, then, if the 
company is not at the time in course of being 
wound up, preferential pa5nnents having 
priority to all other debts shall be paid out 
of any assets coming to the hands of the 
receiver in priority to any claim for principal 
or interest in respect of the debentures. 
(Companies Act, 1948, Section 94.) In In re 
Lems Merthyr Consolidated Collieries Co., 
Ltd., Lloyds Bank v. The Company, [1928] 
Weekly Notes, p. 247, C.A., the Court of 
Appeal held that the above Section did not 
on Its true construction apply so as to give 
priority in respect of assets secured by a 
fixed charge, but only of assets secured by 
a floating charge. 

If a landlord distrains after the commence- 
ment of the bankruptcy, it shall be available 
only for the six months’ rent, accrued prior 
to the order of adjudication, but he may 
prove under the bankruptcy for the surplus 
due for which the distress may not have 
been available. (Bankruptcy Act, 1914, Sec- 
tion 35.) 

By the Friendly Societies Act, 1896, Sec- 
tion 35, upon the bankruptcy of any officer 
of a registered society having in his possession 
by virtue of his office any money belonging 
to the society, the trustee shall pay the 
money to the society in preference to any 
other debts against the estate of the officer. 

Preferential debts rank equally between 
themselves, and, if the assets are insufficient 
to meet them, they shall abate in equal pro- 
portions. Payment of these debts is subject 
to the retention of such sums as may be 
necessary for the costs of the administration 
or winding up. (See Fraudulent Pre- 
ference.) 

PREFIX. French, at a fixed date. A 
bill drawn payable at a date “fixed,” or 
"prefix,” does not take days of grace. If the 
word “fixed,” or "prefix,” is not used, days 
of grace are allowed. 
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PREMISES. The beginning of a deed or 
conveyance which sets forth the parties and 
describes the subject-matter, and which is 
afterwards alluded to in the deed as “the 
premises '' 

PREMIUM. The amount which is pay- 
able annually during life, or during a certain 
number of years, in order to assure the pay- 
ment, either at death or at a fixed date, as 
the case may be, of the sum named in an 
assurance policy. (See Life Policy.) Also 
the amount payable to keep in force a fire 
policy. (See Fire Insurance.) 

When the consideration (or part of it) in 
a lease consists of a lump sum, it is called 
the premium. (See Leasehold.) 

PREMIUM BOND. An acknowledgment 
of indebtedness by a foreign state, where in 
some cases no interest is paid, and in others 
only a very small rate of interest is given, 
but, at certain times, a drawing takes place 
and the holders of bonds bearing the 
numbers that are drawn may receive large 
money prizes. 

In the case of the French Government 
Premium Bond issue, 1919, 5 per cent 
bonds of 500 francs each (issued at the price 
of 495 francs) are redeemable, within 75 
years, at 600 francs (that is, at par plus a 
premium of 100 francs). In addition, four 
drawings take place annually when there 
are prizes of large sums of money for the 
possessors of the bonds bearing the lucky 
numbers. Bonds which have the chance of 
winning prizes are also called Prize Bonds. 

Premium bonds are not issued in this 
country. They have been held to come 
within the Gaming Act as lotteries. 

PRESCRIPTION. (See Scottish Appen- 
dix.) 

PRESCRIPTIVE RIGHT. A right acquired 
by lapse of time. (See Easements, Limita- 
tion Act, 1939, Possessory Title.) 

“ PRESENT AGAIN." These words are 
sometimes written by a banker upon a 
cheque which is returned unpaid because of 
insufficient funds in the customer's account 
to meet it. It is not, however, by itself a 
correct answer to give, as it does not aflord 
any explanation why the cheque has been 
returned. The best answer to write upon 
a dishonoured cheque is " Refer to drawer." 

Sometimes the words are joined with 
another answer, as “Refer to drawer — 
Present again," “Not sufficient — Present 
again." No doubt the words “Present 
again " are used with the idea of minimising 
the risk of injury to the drawer's credit by 
returning the cheque, but it is perhaps 


questionable whether they are altogether 
prudent words to use. 

The banker to whom a cheque is returned 
with a request “Present again" advises his 
customer of the dishonour of the cheque and 
forwards it for representation. 

PRESENTMENT FOR ACCEPTANCE. 
When a bill of exchange is presented to a 
drawee in order that it may be accepted by 
him, it is a presentment for acceptance. 

By Section 39 of the Bills of Exchange Act, 
1882— 

“(1) Where a bill is payable after sight, 
presentment for acceptance is neces- 
sary in order to fix the maturity 
of the instrument. 

“ (2) Where a bill expressly stipulates that 
it shall be presented for acceptance, 
or where a bill is drawn payable 
elsewhere than at the residence or 
place of business of the drawee it 
must be presented for acceptance 
before it can be presented for 
pa 3 nnent. 

“(3) In no other case is presentment for 
acceptance necessary in order to 
render liable any party to the 
bill. 

“ (4) Where the holder of a bill, drawn 
payable elsewhere than at the place 
of business or residence of the 
drawee, has not time, with the 
exercise of reasonable diligence, to 
present the bill for acceptance 
before presenting it for payment 
on the day that it falls due, the 
delay caused by presenting the bill 
for acceptance before presenting 
it for payment is excused, and does 
not discharge the drawer and 
indorsers.” 

With regard to the time for presenting a 
bill payable after sight. Section 40 provides 
as follows — 

“ (1) Subject to the provisions of this Act, 
when a bill payable after sight is 
negotiated, the holder must either 
present it for acceptance or nego- 
tiate it within a reasonable time. 

“ (2) If he do not do so, the drawer and 
all indorsers prior to that holder 
are discharged. 

“ (3) In determining what is a reasonable 
time within the meaning of this 
Section, regard shall be had to the 
nature of the bill, the usage of 
trade with respect to similar bills, 
and the facts of the particular 
case." 
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The rules as to presentment for acceptance 
and the excuses for non-presentment are 
given in Section 41 — 

"(1) A bill is duly presented for accept- 
ance which is presented in accord- 
ance with the following rules — 

“ (a) The presentment must be 
made by or on behalf of the 
holder to the drawee or to 
some person authorised to 
accept or refuse acceptance 
on his behalf at a reasonable 
hour on a business day and 
before the bill is overdue : 

" (6) Where a bill is addressed to 
two or more drawees, who 
are not pajrtners, present- 
ment must be made to them 
all, unless one has authority 
to accept for all, then pre- 
sentment may be made to 
him only : 

“ (c) Where the drawee is dead, 
presentment may be made 
to his personal representa- 
tive: 

“ {d) Where the drawee is bank- 
rupt, presentment may be 
made to him or to his 
trustee : 

“ (c) Where authorised by agree- 
ment or usage, a present- 
ment through the post office 
is sufficient. 

“(2) Presentment in accordance with 
these rules is excused, and a bill 
may be treated as dishonoured by 
non-acceptance — 

" (a) \^ere the drawee is dead or 
bankrupt, or is a fictitious 
person or a person not having 
capacity to contract by bill : 

(6) Where, after the exercise of 
reasonable diligence, such 
presentment cannot be 
effected : 

"(c) Where, although the pre- 
sentment has been irregular, 
acceptance has been refused 
on some other ground. 

" (3) The fact that the holder has reason 
to believe that the bill, on present- 
ment, will be dishonoured does not 
excuse presentment.” 

In practice a bill is presented for accept- 
ance as soon as possible after it has been 
drawn, and until it has been accepted the 
drawee is under no liability whatever with 
regard to it. An after date bill having more 


than three days to run before maturity is, 
in London, presented for acceptance. The 
sooner the holder of an unaccepted bill 
procures the drawee’s acceptance the better, 
for he then obtains the further security in 
the liability of the acceptor. When bills are 
received by a banker in order that he may 
get them accepted, they are presented to the 
drawee on the day of receipt, and if the 
drawee does not accept when they are pre- 
sented, it is customary to leave the bills 
with him for twenty-four hours (exclusive 
of Sundays and holidays), or until close of 
business on a half-holiday if the twenty- 
four hours are not completed, in which he has 
to decide whether, or not, he will accept 
them. When a bill is left for acceptance a 
banker marks it so that he may know that he 
gets the same bill back again. If a banker is 
negligent in obtaining an acceptance he may 
render himself liable thereon, especially in 
the case of a bill drawn payable at so many 
days “after sight,” as the drawer and in- 
dorsers may thereby be discharged. The 
law does not lay down any absolute rule as 
to what time is reasonable or unreasonable in 
which to carry out an instruction to obtain 
an acceptance, but in most cases a banker 
would present a bill for acceptance on the 
day that he receives it. Having left the bill 
with a drawee, it is part of the banker’s duty 
to call again for it and not to wait till the 
drawee returns it to him, though an arrange- 
ment may be made with the drawee to return 
it. The holder of a bill may refuse to take 
a qualified acceptance (see Acceptance 
Qualified), and a banker should therefore 
get instructions from his correspondent if a 
qualified acceptance is offered. 

A banker should not give up a bill, sent 
to him to obtain acceptance, against the 
drawee’s cheque as that would release the 
drawer and indorsers of the bill. If a 
cheque is offered, the banker should obtain 
instructions from his correspondent. 

Where bills of lading and other documents 
are attached to a bill, they are exhibited to 
the drawee at the saune time as the bill is 
presented for acceptance, but if the bill is 
left with the drawee until the next day the 
documents are retained by the banker and 
not left with the drawee. The banker, how- 
ever, may have instructions to deliver up the 
documents to the drawee after he has accep- 
ted the bill. In the case of a foreign bill 
sent for acceptance, instructions usually 
accompany the bill as to what has to be done 
in the event of non-acceptance, such as “ pro- 
test if not accepted” or “if not accepted do 
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not protest but send an advice by wire” or 
“no expense to be incurred.” 

The holder of a bill, by presenting it for 
acceptance, does not warrant the genuine- 
ness of the bill, or of any of the signatures 
thereon, or that any accompan 3 ring docu- 
ments are genuine or represent actual goods. 
{Guaranty Trust Company of New York v. 
A. Hannay 6- Co. (1918), 34 T.L.R. 427.) 

Where a bill is received from a correspon- 
dent in order to obtain the acceptance of the 
drawee, and the drawee lives at such a 
distance as to necessitate either sending the 
bill to him or asking him to call at the bank to 
accept it, the correspondent should be 
advised of what is being done so that he 
may understand the delay. (See Bill of 

PRESENTMENT FOR PAYMENT. It is 
of the utmost importance that a bill of 
exchange be presented for payment on the 
date it falls due. The following rules are laid 
down by the Bills of Exchange Act, 1882 — 

“Section 45. Subject to the provisions 
of this Act a bill must be duly presented for 
payment. If it be not so presented the 
drawer and indorsers shall be discharged. 

“A bill is duly presented for payment 
which is presented in accordance with the 
following rules — 

“(1) Where the bill is not payable on 
demand, presentment must be made 
on the day it falls due. 

" (2) Where the bill is payable on demand, 
then, subject to the provisions of 
this Act, presentment must be made 
within a reasonable time after its 
issue in order to render the drawer 
liable, and within a reasonable time 
after its indorsement, in order to 
render the indorser liable. 

“In determining what is a 
reasonable time, regard shall be 
had to the nature of the bill, the 
usage of trade with regard to 
similar bills, and the facts of the 
particular case. 

“(3) Presentment must be made by the 
holder or by some person authorised 
to receive pa 3 rment on his behalf at 
a reasonable hour on a business 
day, at the proper place as herein- 
after defined, either to the person 
designated by the bill as payer, or 
to some person authorised to pay 
or refuse pa 3 rment on his behalf if 
with the exercise of reasonable 
diligence sfich person can there be 
found. 
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“(4) A bill is presented at the proper 
place — 

“(a) Where a place of pa 3 rment 
is specified in the bill and the 
bill is there presented. 

" (b) Where no place of payment 
is specified, but the address 
of the drawee or acceptor is 
given in the bill, and the bill 
is there presented. 

“ (c) Where no place of payment 
is specified and no address 
given, and the bill is pre- 
sented at the drawee's or 
acceptor’s place of business 
if known, and, if not, at 

his ordinary residence, if 
known. 

“(d) In any other case if pre- 
sented to the drawee or 

acceptor wherever he can be 
found, or if presented at his 
last known place of business 
or residence. 

“(5) Where a bill is presented at the 
proper place, and after the exercise 
of reasonable diligence, no person 
authorised to pay or refuse payment 
can be found there, no further 

presentment to the drawee or 

acceptor is required. 

“(6) Where a bill is drawn upon, or 
accepted by two or more persons 
who are not partners, and no place 
of payment is specified, present- 
ment must be made to them all. 

“(7) Where the drawee or acceptor of a 
bill is dead, and no place of pay- 
ment is specified, presentment must 
be made to a personal representa- 
tive, if such there be, and with the 
exercise of reasonable diligence he 
can be found. 

“(8) Where authorised by agreement or 
usage a presentment through the 
post ofi5ce is sufl5cient.” 

It should be noted that a presentment 
through the post office (s.s. 8) is in order only 
where authorised by agreement or usage. 
If, therefore, a bill accepted at the X & Y 
Bank, Leeds is present^ by post to that 
bank by a stranger, the bank would return 
it to the stranger with the answer that it 
must, according to custom, be presented 
through a banker. 

Pr^ntment to the acceptor of an accom- 
modation bill must be made just as in the 
case of an ordinary bill. 

It should be prairticularly noted that, if 
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these rules axe not properly attended to, 
the drawer and indorsers shall be discharged, 
both with respect to the bill and to the con- 
sideration for which the bill was given. The 
bill itself should be presented, and if the 
acceptor has left the address shown on the 
bill, reasonable diligence must be used to 
hnd his new address and present it there. 
An acceptor is not discharged if the bill is 
not presented to him. 

Section 52 provides — 

"(1) When a bill is accepted generally 
presentment for payment is not 
necessary in order to render the 
acceptor liable. 

“(2) When by the terms of a qualified 
acceptance presentment for pay- 
ment is required, the acceptor, in 
the absence of an express stipula- 
tion to that effect, is not discharged 
by the omission to present the bill 
for pa 3 rment on the day that it 
matures. 

“ (3) In order to render the acceptor of a 
bill liable, it is not necessary to 
protest it, or that notice of dis- 
honour should be given to him. 

"(4) Where the holder of a bill presents 
it for pa 5 Tnent, he shall exlubit the 
bill to the person from whom he 
demands payment, and when a bill 
is paid the holder shall forthwith 
deliver it up to the party pa 3 dng 
it." 

With regard to Section 52 (1), "the 
theory of English law is that the debtor 
should seek out his creditor. The practical 
effect of this rule is that the acceptor cannot 
take advantage of any irregularity in the 
presentment." (Chalmers.) 

Though non-presentment, or delay in pre- 
sentment, of a bill releases the drawer and 
indorsers, there are certain cases where the 
Bills of Exchange Act excuses delay, or 
non-presentment. They are given in Section 
46— 

"(1) Delay in making presentment for 
payment is excused when the delay 
is caused by circumstances beyond 
the control of the holder, and not 
imputable to his default, mis- 
conduct, or negligence. When the 
cause of delay ceases to operate 
presentment must be made with 
reasonable diligence. 

"(2) Presentment for payment is dis- 
pensed with — 

" (a) Where, after the exercise of 
reasonable diligence, pre< 


sentment, as required by 
this Act, cannot hie effected. 
The fact that the holder has 
reason to believe that the 
bill will, on presentment, 
be dishonoured, does not 
dispense with the necessity 
for presentment. 

"(6) Where the drawee is a 
fictitious person. 

" (c) As regards the drawer, where 
the drawee or acceptor is 
not bound, as between him- 
self and the drawer, to accept 
or pay the bill, and the 
drawer has no reason to 
believe that the bill would 
be paid if presented. 

" (d) As regards an indorser, where 
the bill was accepted or 
made for the accommoda- 
tion of that indorser, and he 
has no reason to expect that 
the bill would be paid if 
presented. 

" (e) By waiver of presentment, 
express or implied." 

In the case of a bill after date, it is neces- 
sary, in order to prevent the discharge of the 
other parties, that the bill be presented to the 
acceptor, at the place where payable, even 
if he said before the bill was due that he 
would not pay it at maturity, or if he called 
at the bank on the due date and said he 
could not pay it. If it is accepted payable 
at a bank, and the acceptor sa 3 rs he 
has nothing in his account to meet the 
bill, it is still necessary formally to pre- 
sent the bill at the bank indicated. It 
must be presented within the usual business 
hours. 

Presentment before the actual due date 
does not preserve recourse against the other 
parties. 

Where a separate guarantee has been 
given by anyone on behalf of the drawer or 
an indorser, the guarantor is discharged by 
such delay or non-presentment as would 
discharge the drawer or indorser, but the 
liability of a guarantor for an acceptor 
continues in the same way as an acceptor's 
liability. 

It has been decided that where a bill is 
held by a banker which is accepted at that 
banker's, he need not present it to the 
acceptor but merely refer to his own books 
containing the acceptor's account to ascer- 
tain whe^er, or not, it may be paid. 

If a bill is drawn pa 3 rable in one place. 
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and accepted payable in another, it should 
be presented at the place where accepted 
payable. 

If an acceptor does not pay a bill when it 
is presented to him a notice may be left at 
his address informing him that the bill lies 
at the bank, and that it requires his attention 
before closing time. 

Lord Tenterden, in Wilkins v. Jodis (1831), 

2 B. & Ad. 188, said: "A presentment to 
bankers out of the hours of their business is 
not sufficient; but in other cases the rule 
of law is that the bill must be presented at 
a reasonable hour ; a presentment at twelve 
o’clock at night, when a person has retired 
to rest, would be unreasonable; but I can- 
not say that a presentment between seven 
and eight in the evening is not a presentment 
at a reasonable time.” 

When a banker requires to send bills to 
another banker for collection, they are 
usually forwarded a day or two before 
maturity, if domiciled at a bank; but. if 
not payable at a bank, they should be sent 
earlier, in case the collecting banker requires 
to write for instructions if he finds that 
expense will be incurred in presenting the 
bills at the place where made payable. 

As to payment of a bill, see Payment of 
Bill. 

A bill of itself does not operate as an 
assignment of funds in the hands of the 
drawee, but in Scotland where the drawee 
of a bill has in his hands funds available for 
the payment thereof, the bill operates as an 
assignment of the sum for which it is drawn 
in favour of the holder, from the time when 
the bill is presented to the drawee. (Section 
53.) (See Drawee.) 

With respect to presentment to an accep- 
tor for honour, the Bills of Exchange Act 
provides — 

"Section 67. (1) Where a dishonoured 

bill has been accepted for honour 
supra protest, or contains a refer- 
ence in case of need, it must be 
protested for non-payment before 
It is presented for payment to the 
acceptor for honour, or referee in 
case of need. 

"(2) Where the address of the acceptor 
for honour is in the same place 
where the bill is protested for non- 
payment, the bill must be pre- 
sented to him not later than the 
day following its maturity; and 
where the address of the acceptor 
for honour is in some place other 
than the pl|u:e where it was pro- 
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tested for non-payment, the bill 
must be forwarded not later than 
the day following its maturity for 
presentment to him. 

” (3) Delay in presentment or non-pre- 
sentment is excused by any circum- 
stances which would excuse delay 
in presentment for payment or 
non-presentment for payment. 

"(4) When a bill of exchange is dis- 
honoured by the acceptor for 
honour it must be protested for 
non-payment by him.” 

A cheque must be presented for payment 
within a reasonable time. Section 74 of the 
Bills of Exchange Act provides — 

"Subject to the provisions of this Act — 

" (1) Where a cheque is not presented for 
payment within a reasonable time 
of its issue, and the drawer or the 
person on whose account it is 
drawn had the right at the time of 
such presentment as between him 
and the banker to have the cheque 
paid and suffers actual damage 
through the delay, he is discharged 
to the extent of such damage, that 
18 to say, to the extent to which 
such drawer or person is a creditor 
of such banker to a larger amount 
than he would have been had such 
cheque been paid. 

" (2) In determining what is a reasonable 
time regard shall be had to the 
nature of the instrument, the usage 
of trade and of bankers, and the 
facts of the particular case. 

"(3) The holder of such cheque as to 
which such drawer or person is 
discharged shall be a creditor, in 
lieu of such drawer or person, of 
such banker to the extent of such 
discharge, and entitled to recover 
the amount from him.” 

A person receiving a cheque should present 
it for payment as soon as possible; unless 
presented within a reasonable time after 
its indorsement, the indorsers will be dis- 
charged. (See Section 45, above.) If a 
drawer suffers actual loss, as where a 
banker fails, through a cheque of his not 
having been presented within a reasonable 
time after its issue, the drawer, as stated 
in Section 74, is discharged to the amount 
of such loss. There has not been any 
defipoite decision as to what is a "reason- 
able tune”; but Sir John Paget states 
that, in the absence of special circumstances, 
ten days or so would probably be held the 
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limit. After the "reasonable time" has 
elapsed, no person who takes the cheque 
can acquire or give a better title than that 
which the person from whom he took it had. 
(See Overdue Cheque.) It is to be noted 
that the effect of Section 74 is to exclude 
cheques, so far as the drawer is concerned, 
from the operation of Section 45. 

The drawer of a cheque is liable (except 
under the conditions defined in Section 74) 
to the holder for six years from the date of 
the cheque, and a banker would be justified 
in paying a cheque within that period, but, 
in practice, a banker does not pay a cheque 
which IS six (in some banks twelve) months 
old, unless it is confirmed by the drawer. 
(See Stale Cheque.) 

When a cheque is paid to credit of an 
account at the same office as it is drawn upon, 
the banker may legally hold the cheque until 
the close of business of the following day 
before returning it unpaid, and he need not 
inform the customer at the time of receiving 
the cheque that there are insufficient funds 
to meet it. In practice, however, a banker 
pays or returns such a cheque on the day of 
receipt. 

Where it is important to know as soon as 
possible whether a certain cheque will be 
paid or not, it is customary to send it direct, 
instead of through the Clearing House, and 
a stamped telegram form may be enclosed 
with a request to the banker on whom it is 
drawn to "advise fate" of the cheque. (See 
Advise Fate.) 

It has been held that, where a foreign 
cheque is drawn upon a place where the 
banker has no agent, the custom in London 
of presenting the cheque by post is a due 
presentment {Heywood v. Pickering (1874), 
L.R. 9 Q.B. 428), but if payment is not 
received by return of post, the customer 
from whom the bank received the cheque 
should be advised of the fact. 

If a cheque is presented by post by a 
stranger, it should be returned with a request 
that it be presented, according to custom, 
through a banker. 

The presentment of a cheque in England 
does not operate as an assignment of funds 
in the drawer’s account. Part payment of 
a cheque is never made; it is either paid 
fully or dishonoured. In Scotland, however, 
where a cheque is returned unpaid for 
"insufficient funds," any money in the 
drawer's account is transferred to a separate 
account, such as a suspense account, where 
it remains until the banker has evidence that 
the matter has been arranged. If the payee 


desires, the cheque may be retained by the 
banker in exchange for the amount attaching 
to it. (See Section 53 under Drawee.) 

If there is a reasonable ground for sus- 
pecting that a cheque has been tampered 
with, a delay in payment may be made until 
a reference to the drawer clears away the 
doubt. (See London Joint Stock Bank, Ltd. 
V. Macmillan and Arthur, under Payment 
OF Cheque.) 

The presentment for payment of a pro- 
missory note is dealt with by Sections 86 
and 87 as follows — 

"86. ( 1 ) Where a note payable on demand 
has been indorsed, it must be pre- 
sented for payment within a reason- 
able time of the indorsement. If it 
be not so presented the indorser is 
discharged. 

" (2) In determining what is a reasonable 
time, regard shall be had to the 
nature of the instrument, the usage 
of trade, and the facts of the 
particular case. 

" (3) Where a note payable on demand is 
negotiated, it is not deemed to be 
overdue, for the purpose of affecting 
the holder with defects of title of 
which he had no notice, by reason 
that it appears that a reasonable 
time for presenting it for payment 
has elapsed since its issue. 

"87. (1) Where a promissory note is in 
the body of it made payable at a 
particular place, it must be pre- 
sented for payment at that place in 
order to render the maker liable. 
In any other case, presentment for 
payment is not necessary in order 
to render the maker liable. 

"(2) Presentment for payment is neces- 
sary in order to render the indorser 
of a bill hable. 

"(3) Where a note is in the body of it 
made payable at a particular place, 
presentment at that place is neces- 
sary in order to render an indorser 
liable; but when a place of pay- 
ment is indicated by way of memo- 
randum only, presentment at that 
place is sufficient to render the 
indorser liable, but a presentment 
to the maker elsewhere, if sufficient 
in other respects, shall also suffice." 

When a promissory note is made payable 
at a bank, the banker will be liable if he 
pays it in the event of the note bearing a 
forged indorsement. (See Forgery, Pay- 
ment OF Bill.) 
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The presentment of a bill or cheque 
through a Clearing House has the same 
effect as presenting it direct to the banker 
on whom the cheque is drawn or where the 
bill is payable. (See Bill of Exchange.) 

The holder of a bill, by presenting it for 
payment, does not warrant the genuineness 
of the bill or of any of the signatures thereon, 
or of any accompanying documents. In 
Guaranty Trust Company of New York v. 
A. Hannay &> Co. (1918), 34 T.L.R. 427, 
Pickford, L.J., said that the position of the 
holder of a bill of exchange who presents it 
for pa3nnent is well expressed in a lecture 
by Dean Ames, of Harvard, when he says: 
"The attitude of the holder of a bill who 
presents it for payment is altogether differ- 
ent from that of a vendor. The holder is 
not a bargainer. By presentment for pay- 
ment he does not assert, expressly or by 
implication, that the bill is his or is genuine.” 
He, in effect, says: "Here is a bill which 
has come to me calling, by its tenor, for 
pa3anent by you. I accordingly present it 
to you for pa3rment, that I may either get 
the money or protest it for non-payment." 

PREVENTION OF CORRUPTION ACT, 
1906 (6 Edw. VII, c. 34). An Act for the 
better Prevention of Corruption. 

[August 4, 1906.] 

Punishment of Corrupt Transactions with 
Agents. 

" 1. (1) If any agent corruptly accepts or 

obtains, or agrees to accept or 
attempts to obtain, from any person 
for himself or for any other person, 
any gift or consideration as an 
inducement or reward for doing or 
forbearing to do, or for having after 
the passing of this Act done or 
forborne to do, any act in relation 
to his principal's affairs or business, 
or for showing or forbearing to show 
favour or disfavour to any person 
in relation to his principal's affairs 
or business ; or 

" If any person corruptly gives or 
agrees to give or offers any gift or 
consideration to any agent as an 
inducement or reward for doing or 
forbearing to do, or for having s^er 
the passing of this Act done or 
forborne to do, any act in relation 
to his principal's affairs or business 
or for showing or forbearing to show 
favour or disfavour to any person 
in relation %o his principal's affairs 
or business; or 


"If any person knowingly gives 
to any agent, or if any agent know- 
ingly uses with intent to deceive his 
principal, any receipt, account, or 
other document in respect of which 
the principal is interested, and 
which contains any statement which 
is false or erroneous or defective in 
any material particular, and which 
to his knowledge is intended to 
mislead the pnncipal; 
he shall be guilty of a misdemeanour, 
and shall be liable on conviction on 
indictment to imprisonment, with or 
without hard labour, for a term not 
exceeding two years, or to a fine not 
exceeding five hundred pounds, or to 
both such imprisonment and such fine, 
or on summary conviction to imprison- 
ment, with or without hard labour, for 
a term not exceeding four months, or 
to a fine not exceeding fifty pounds, 
or to both such imprisonment and such 
fine. 

"(2) For the purposes of this Act the 
expression 'consideration' includes 
valuable consideration of any kind ; 
the expression ' agent ' includes any 
person employed by or acting for 
another; and the expression 'prin- 
cipal' includes an employer. 

" (3) A person serving under the Crown or 
under any corporation or any muni- 
cipal borough, county, or district 
council, or any board of guardians, 
is an agent within the meaning of 
this act. 

Prosecution of Offences. 

" 2. (1) A prosecution for an offence under 
this Act shall not be instituted 
without the consent, in England of 
the Attorney-General or Solicitor- 
General, and in Ireland of the At- 
torney-General or Solicitor-General 
for Ireland. 

22 23 Viet. c. 17. 

" (2) The Vexatious Indictments Act, 1859, 
as amended by any subsequent 
enactment, shall apply to offences 
under this Act as if they were 
included among the offences men- 
tioned in Section 1 of that Act. 

** (8) Every information for any offence 
under this Act shall be upon oath. 

“ (4) Tbe expenses of any prosecution on 
indictment under this Act shall be 
defrayed as in cases of indictment 
for felony. 
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(5) A court of quarter sessions shall not 
have jurisdiction to inquire of, hear, 
and determine prosecutions on in- 
dictments for ofiences under this 
Act. 

“ (6) Any person aggrieved by a summary 
conviction under this Act may 
appeal to a court of quarter sessions . 

Application to Scotland. 

"3. This Act shall extend to Scotland, 
subject to the following modifications — 

“ (1) Section 2 shall not extend to Scot- 
land: 

" (2) In Scotland eill offences which are 
punishable under this Act on sum- 
mary conviction shall be prosecuted 
before the sheriff in manner pro- 
vided by the Summary Jurisdiction 
(Scotland) Acts. 

Short Title and Commencement. 

“4. (1) This Act may be cited as the 
Prevention of Corruption Act, 1906. 

"(2) This Act shall come into operation 
on the first day of January nineteen 
hundred and seven." 

One object of this Act is to endeavour to 
stop the practice of taking and giving secret 
commissions, in consideration for which an 
agent does something contrary to the 
interests of his principal. 

Where a broker shares with a banker, 
through whom the order has been received, 
his commission upon any sale or purchase 
of stocks or shares, it is now customary to 
place a notice upon the contract note that 
the commission is divided with the banker. 

PREVENTION OF FRAUD (INVEST- 
MENTS) ACT, 1939. This Act makes gen- 
eral provision for preventing fraud in con- 
nection with dealings in investments; regu- 
lates dealings in securities; restncts regis- 
tration under the Industrial and Provident 
Societies Act, 1893 ; and extends the powers 
of the Registrar of Building Societies. 

By Section 1 (1), no person shall carry on 
the business of dealing in securities except 
under the authority of a principal's licence 
issued by the Board of Trade. The same 
requirements apply to a servant or agent of 
any person carrying on such business, such 
agent receiving a representative’s licence. 

By Section 2 (1), exemptions from this 
requirement as to licences are given to 
members of recognised stock exchanges or 
recognised associations of dealers in securi- 
ties, the Bank of England, statutory and 
municipal corporations, industrial, provi- 


dent and building societies, and managers or 
trustees of any authorised unit trust scheme. 

A principal's licence will only be granted 
against the deposit of ;^500 or the provision 
of an approved guarantee for that amount. 

Section 15 provides for exemptions from 
the necessity of obtaining licences for cer- 
tain persons. Banks have received exemp- 
tions under this section. 

Penalties are prescribed for fraudulently 
inducing persons to invest money. (Sec- 
tion 12.) 

The Act is administered by the Board of 
Trade under statutory rules. S.R. & O., 
No. 787, of 1939, deals with the conduct of 
business of licensed dealers ; and S.R. & O., 
No. 1 19, of 1944, deals with applications for 
licences. 

PRE-VICTORIAN GOLD COINS. Pre- 
Victorian sovereigns and half-sovereigns — 
that is, all gold coins coined before 1837 — ^are 
not now legal tender. They are called in 
by the Coinage Act, 1889, and by Royal 
Proclamation they were declared to be no 
longer current coins after 28th February, 
1891. 

PRIMA FACIE. On the first view. The 
appearance of a matter, at first sight, before 
examining into it. 

An example of the use of the words may 
be seen in Section 30, Bills of Exchange 
Act, 1882, under Holder in Due Course. 

PRIMAGE. A certain percentage of the 
freight payable by a merchant to a ship- 
owner in addition to the freight, e.g. freight 
20s. per ton with 5 per cent primage. 

PRIMARY SECURI'TY. (See Mortgage.) 

PRIMOGENITURE. (Latin Primogenitus, 
first-bom.) 

The law by which the real property of a 
father or mo^er passed to the eldest son, in 
the event of the parent leaving no will. 

Heirship was abolished after 1925. (See 
Intestacy.) 

PRINCIPAL. A word used when refer- 
ring to the amount of a loan, to distinguish 
it from the interest payable thereon. When 
interest has been added to the debt, it 
becomes part of the principal. 

The person who employs an agent to act 
for him is called the principal. (See Agent). 

PRIORITIES. After 1925 (except in the 
case of mortgages and charges of registered 
land, or of land in the jurisdiction of a local 
deeds registry), every mortgage affecting a 
legal estate in land, whether legal or equit- 
able (not being a mortgage protected by the 
deposit of documents relating to the estate), 
shall rank according to its date of registration 
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as a land charge pursuant to the Land 
Charges Act, 1925. (Law of Property Act, 
1925, Section 97.) (See Land Charges.) 

The effect of that Section is that a legal or 
equitable mortgage which is supported by a 
deposit of the deeds of the land does not 
require to be registered, and this shows the 
importance of holding the deeds. A mortgage 
not accompanied by the relative deeds 
requires to be registered, and ranks according 
to the date of its registration. 

With respect to registered land, charges 
registered under the Land Registration Act, 
1925, rank according to the order in which 
they are entered on the register and not 
according to the order in which they are 
created. Mortgages (other than registered 
charges) may, if made by deed, be protected 
by a caution in the register, and they will 
rank according to the date of the entry of 
the caution. (See Land Registration.) 

With respect to land in the jursidiction of 
a local registry, the registration of a memorial 
of any instrument transferring or creating 
a legal estate or charge by way of legal 
mortgage constitutes actual notice to all 
persons as from the date of registration. 
(See Yorkshire Registry of Deeds.) 

Prior to 1926 it was possible for a third 
mortgagee to obtain a transfer of the first 
mortgage and tack it to his third and thus 
obtain priority over the second mortgagee. 
Tacking, however, was abolished by the Law 
of Property Act, 1925, except as follows — 

By Section 94, a prior mortgagee has the 
right to make further advances to rank in 
priority to subsequent mortgages (whether 
legal or equitable) — 

" ( 0 ) If an arrangement has been made to 
that effect with the subsequent 
mortgagees; or 

" (b) If he had no notice of the subsequent 
mortgage at the time he made the 
further advance; or 

"(s) Whether or not he had such notice, 
where the mortgage imposes an 
obligation on him to m^e such 
further advances." 

This provision applies whether or not the 
prior mortgage was made expressly for 
securing fu^er advances. 

Where the prior mortgage was made 
expressly for securing a current account or 
other further advances, the mortgagee shall 
not be deemed to have notice of a mortgage 
merely because it was registered as a land 
charge or in a local deeds registry, if it was 
not registered at the time when the original 
mortgage was oreated or when the last search 
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(if any) was made by the mortgagee, which- 
ever last happened. 

This Section does not apply to charges regis- 
tered under the Land Registration Act, 1925. 

That Section is an important one to 
bankers. No person can proceed to deal 
with the legal estate in land without first 
ascertaining where the title deeds are, and 
so long as they are in the possession of a 
banker either with a legal mortgage or a 
memorandum of deposit or no charge, no 
one will be able in ordinary cases to secure 
pnority to the banker. 

The effect of being in possession of the 
documents of title is given in Section 13. 
(See that Section under Mortgage.) 

A mortgage upon a ship takes priority 
from the date of production for registry, 
not from the date of the instrument. (See 
under Ship.) 

The pnonty of claims under any assign- 
ment of a life policy is regulated by the date 
on which notice is received by the insurance 
company. (See Life Policy.) 

(See Debts — ^Assignment of. Mortgage, 
Notice of Second Mortgage, Tacking.) 

PRIORITY NOTICE. The Law of Property 
(Amendment) Act, 1926, Section 4, as amended 
by the Land Charges Rules, 1940, provides 
that a priority notice may be lodged not later 
than fourteen days before a contemplated 
registration is to take effect. If formal 
application for registration is lodged within 
fourteen days of the date of the prionty 
notice, the registration will date back and 
take effect as from the date the charge was 
given. 

A priority notice may also be registered 
at the of&ce of a local authority where a 
local land charge is contemplated. Where 
such a notice relates to a town-planning 
scheme requiring the approval of the 
Ministry of Health, the time limit for follow- 
ing up the priority notice with the registra- 
tion of the actual charge is fourteen days 
after the sanction by the Mmistry. 

In the case of land with a registered title, 
a party proposing to take a charge over a 
title may give a priority notice on Form 18, 
accompanied by the land certificate. 

If the charge is delivered for registration 
within fourteen days of the giving of th^ 
notice, it will take priority over any applica- 
tion or instrument that may have been 
delivered meanwhile. 

PRIVATE BANK. A banking partner- 
ship, or firm, in which the number of partners 
must not exceed ten. The liability of each 
partner is unlimited. 
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A partnership of more than ten persons on its book debts or stock in trade without 

cannot be formed for the purpose of carrying the formality of an assignment or bill of 

on the business of banking, unless it is regis- sale. Care must be taken where the business 

tered as a company under the Companies of a sole trader or firm is converted into a 

Act, 1948, or is formed in pursuance of some limited company and thereafter accommoda- 

other Act of Parliament, or of letters patent, tion is sought against the debenture of the 

(See Banking Company.) new company. If a trader transfers his 

PRIVATE COMPANIES. Of the companies assets and liabilities to a limited company 

on the Companies Register at the end of without the consent of each and every one 

1953 the great majority were private ones, of his creditors, the transaction may be 

the figures being as follows — interpreted as a fraudulent conveyance. A 

Public Companies Private Companies fraudulent conveyance is not necessarily a 

16,769 269,320 dishonest transaction, but one that defeats 

The principal inducement to incorporation or delays a man’s creditors, and does not 
as a private company is possibly the advan- imply a dishonest motive or a state of 
tage of limited liability compared with the insolvency. Such a conveyance is an Act of 
far-reaching and unlimited liability attaching Bankruptcy, and if within three months of 
to the members of a firm. There are other its date a Petition and Receiving Order 
but less apparent advantages, however ; the result, the Trustee’s title will relate back to 
power of one partner whilst going about the time of the conveyance and render void 
the firm’s business to bind his co-partners — the transaction. This will mean that the 
often limited, it is true, by the articles of sale of the assets by the trader to the company 
partnership — ^is exchanged for an arrange- can be set aside and such assets will revert 
ment whereby the powers of the directors to the Trustee in Bankruptcy, rendering 
are categorically limited by the company’s void and valueless any debenture or charge 
articles. Again, trouble frequently arises given by the newly constituted company to 
when partners fall out, and however precise the bank {In re Simms, ex parte A. E. 
may be the terms of partnership deeds, Quatfev. W. Szmms, Lloyds Bank Ltd., 1930.) 
arbitration or application to the Court is The private limited company was not 
often resorted to ; with companies, however, contemplated by the legislature when the 
with voting powers clearly prescribed, the earlier Acts relating to joint stock corn- 
removal of directors for irregularity or panics were enacted, their purpose being 
misconduct is a straightforward matter laid to regulate the formation and conduct of 
down in the articles. The death of a sole joint stock enterprises which appealed to 
trader who has not made provision for the the investing public for their share capital, 
carrying on of his business generally results In the course of time, however, the advantages 
in temporary difficulty, and the death, retire- of incorporation and limited liability were 
ment, or bankruptcy of a partner involves appreciated by sole traders and partnerships, 
the legal dissolution of the firm, often By the beginning of this century companies 
attended by embarrassment for the sur- consisting of a few members and finding 
viving partners; with a private company, their share capital without recourse to a 
however, there is unbroken continuity of public issue were being registered in large 
business despite the death, bankruptcy, or numbers and the Companies Act of 1900 
retirement of any of its members. Then made the first statutory distinction between 
with the company there is single ownership public and private companies by differentia- 
of its assets undisturbed by changes of ting between companies which invited the 
membership, whilst with a firm, change by pubhc to subscribe for shares and those 
retirement or death involves the re-vesting which did not. The following Act of 1907, 
of the partnership assets in the new firm. To however, gave a precise and statutory 
bind a firm by deed requires the co-operation meaning to the term "private company,” 
of all partners, but a company can be which was repeated in the consolidating 
bound by the affixing of its seal in the Act of 1908, re-enacted in the Companies 
presence of, usually, two duly authorised Act, 1929, with a slight amendment intro- 
officials. Lastly the statutory facilities duced in the Act of 1913, and repeated in 
given to a company to mortgage its assets the Companies Act, 1948. 
by way of floating charge make it possible The Companies Act, 1948, provides for a 
to raise money on its changing assets special kind of private company known as 
without restriction on its dealings with them, an "exempt private company,” intended for 
whereas a sole trader or firm cannot borrow concerns that are really family and private 

499 



PRI] 


DICTIONARY OF BANKING 


[PRI 


companies. (See under Exempt Private 
Company.) 

Section 28 of the Companies Act, 1948, 
defines a pnvate company as one which by 
its articles 

{a) restricts the right to transfer its shares ; 

(&) limits the number of its members to 
fifty, not including persons who are 
in the employment of the company, and 
persons who, having been formerly 
in the emplo 3 rment of the company, 
were while in that employment, and 
have continued after the determination 
of that employment to be, members of 
the company, 

(c) prohibits any invitation to the public 
to subscribe for any shares or debentures 
of the company. 

As regards (a) it is not necessary to have 
any specific restriction inserted in the 
articles, a general discretion to the directors 
to decline to register any transfer which 
they do not approve being sufficient. Such 
a restriction on transfer must apply to all 
classes of the company’s shares however. 

The usual article dealing with the restric- 
tion on transfer recites that “the Directors 
may at any time in their absolute and 
uncontrolled discretion, and without assign- 
ing any reason, decline to register any 
proposed transfer of shares." 

In order to keep a company's shares 
within the family, the directors' general 
powers to reject a transfer are in some 
cases made specific, members being required 
to offer their holdings first of all to their 
fellow shareholders, arrangements being 
made for the fixing of the price at which the 
shares shall change hands. 

A private company cannot take advantage 
in its articles of Section 83 of the Companies 
Act, 1948, and issue share warrants to 
bearer, for such warrants being transferable 
by mere delivery cannot be subject in their 
transfer to the veto of the directors. 

Companies limited by guarantee may or 
may not have a share capital. The former 
t 3 rpe which is rare may be a public or 
private company, but a company limited 
by guarantee and not having a share 
capital cannot be a private company; for 
as has been seen, a private company must 
restrict the right to transfer its shares, and 
if a company has no shares, it cannot 
restrict the right to transfer them. Com- 
panies incorporated for charitable or educa- 
tional purposes, wi^ licence from the Board 
of Trade under Sedion 19 of the Companies 
Act, 1948, to omit th« word “limited" from 


their title are frequently limited by guarantee 
without a share capital and hence cannot be 
private companies; if limited by shares, 
they are usually incorporated as pnvate 
companies. 

As regards limitation of membership, it 
is probably the exception to find a private 
company with a membership of anything 
like fifty, apart from its employees. Such 
companies are usually the outcome of family 
businesses and the shares are usually kept 
in the family by the operation of the 
articles quoted above. 

Prior to the Act of 1913, private companies 
were placed in a quandary if an employee 
left the business and retained his shares, for 
the previous Act only referred to present 
employees. The Act of 1913, however, 
removed this difficulty by providing that 
past as well as present employees could hold 
shares in addition to the maximum of fifty 
shareholders. 

Schemes for the acquisition of shares on 
favourable terms by employees are not 
uncommon and provide an excellent method 
of carrying out profit-sharing or co-partner- 
ship ideas. 

Whilst there is a legal maximum as regards 
the membership of a private company, there 
is also a legal minimum, for Section 31 of the 
Companies Act, 1948, provides that if the 
number is reduced below two, and the busi- 
ness of the company is earned on for more 
than six months, the remaimng member will 
be liable for the whole of the company’s 
debts contracted during that period. Further- 
more, Section 222 makes such a reduction 
a cause for winding up by the Court. 

Section 28 (2) of the Companies Act, 1948, 
provides that where two or more persons 
hold one or more shares in a company 
jointly, they shall for the purposes of this 
Section be treated as a single member. 

The prohibition from inviting the public 
to subscribe for shares or debentures in no 
way restricts the right of a private company 
to invite existing members and debenture 
holders to subscribe for further shares and 
debentures, provided of course no renuncia- 
tion rights in favour of outside parties are 
attached to the offer. In this connection it may 
be noted that there is no prohibition against 
a private company paying underwriting 
commission, provided tiiat a statement 
in a prescribed form is filed with the Registrar 
disclosing the rate or amount of commission. 

A company may lose its private character 
if it alters its articles so as to conflict with 
the three requisites laid down in Section 28, 
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or if without variation of the articles, it 
disregards them. (Section 30.) The result 
will be that the company will be regarded 
as a public company and penalties are 
imposed on its officers if the alteration of the 
articles is not followed within fourteen da 3 rs 
by delivery to the Registrar of a prospectus 
or a statement in lieu of prospectus. There 
is discretionary power given to the Court, 
however, to give relief if the omission was 
inadvertent. 

Conversely, a public company may convert 
itself into a private company by making the 
necessary alterations in its articles by means 
of a special resolution. 

Certain privileges and exemptions enjoyed 
by a private company require noting. 

Sundry formalities are waived with regard 
to the inception of a private company. The 
registration of the Memorandum and Articles 
of Association will be followed by the issue 
of the certificate of incorporation and the 
company can commence business forth- 
with without the necessity of a certificate of 
authority to commence business. By Section 
109, a public company must not commence 
business or exercise any borrowing powers 
(other than by way of debenture issue) 
until such certificate is issued by the 
Registrar, and any contract made by the 
company before such date shall be pro- 
visional only and shall only become binding 
on the company on that date. The facility 
for a private company to turn itself into a 
public company by appropriate alteration 
of its articles would appear to open the way 
for directors of a company who propose to 
appeal to the public for the company’s 
capital to avoid the formality of obtaining 
a certificate of authority to commence 
business by incorporation first as a private 
company, entering into certain bmding and 
essential contracts, and then passing the 
necessary special resolution to turn the 
company into a public one. 

Then there is no need to lodge with the 
Registrar a statement in lieu of prospectus 
(Section 48) and the restriction of Section 
181 as to the validity of the appointment of 
a director by the articles or prospectus does 
not apply. Again, a private company may 
function with one director, whereas a public 
company must have a minimum of two 
dire^ors. (Section 176.) 

A private company is exempted from the 
provisions of Section 130 which provides 
that a general meeting of members (the 
statutory meeting) must be held not less 
tlum one month and not more than three 


months after the date on which the company 
Is entitled to commence business. A 
statutory report must be sent to all members 
fourteen da 3 rs before this meeting giving 
details of allotment of shares and of the 
officials of the company. A copy of such 
report must be lodged with the Registrar. 
The exemption of a private company from 
these requirements makes it useful in some 
cases for a company to be incorporated 
as a private one with a view to a public 
issue at a later date and meanwhile to he 
dormant for an indefinite period. 

If a private company is of the exempt 
type (see Exempt Private Company), it 
does not have to include in its annual return 
to the Registrar of Companies under Section 
124, a copy of its last balance sheet and 
auditors’ report. 

An exempt private company {q.v.) is not 
subject to the provisions of Section 161 as 
regards the employment of qualified audi- 
tors; neither is an officer or servant of the 
company, nor a person who is a partner of, 
or in the employment of an officer or ser- 
vant of the company, disqualified from act- 
ing as the auditor of an exempt private 
company. (See Auditors.) 

The annual return of a private company 
must include a certificate that no invitation 
has been issued to the public to subscribe 
for sheires or debentures, and that any 
excess in membership over fifty is comprised 
of present or past employees. 

PRIZE BOND. (See Premium Bond.) 

PRO RATA. Payment in proportion to 
the various interests concerned. 

PROBATE. The document which is 
issued, with an official copy of a will, by the 
Probate Office to an executor. The principal 
registry of wills is at Somerset House, 
where the copy of a will may be seen on 
pajrment of one shilling. There are also 
District Registries where probate can be 
obtained of the wills of persons who were 
living in those districts at the time of their 
death, and a copy of a will which was proved 
in a District Registry may be seen in that 
District Registry, as well as at Somerset 
House, for a fee of one shilling. A foreign 
or colonial probate does not govern the 
deceased’s estate in this country. 

An official copy of the whole or any part 
of a will, or an official certificate of the grant 
of any letters of administration may be 
obtained from the Registry or District 
Registry where the will has been proved or 
the administration granted on the payment 
of certain fees. 
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Until probate is exhibited or, if no will, 
letters of administration are exhibited, a 
banker does not allow the balance of the 
deceased’s account to be transferred, or any 
securities which he may have left with the 
banker to be removed. An executor must act 
or renounce within six months from the 
date of death. 

When probate is exhibited a banker 
enters full particulars in the probate book 
for future reference, and he is expected to 
see that the gross value of the estate as stated 
in the probate is not less than the money 
in his hands belonging to the deceased. 

An executor cannot recover in an action 
the balance which the banker is required to 
transfer, without the production of probate 
showing on its face that the gross value 
stated on the probate of the estate shown 
by the account in the affidavit is sufficient to 
cover the balance in question, and that such 
affidavit was duly stamped. (See Inland 
Revenue letter quoted in 8th Edi- 

tion, No. 1081.) 

In the event of a probate being lost, the 
court will issue a document called "exempli- 
fication of probate,” which has the same 
effect as the original document. 

Where probate or letters of administration 
have been revoked, the banker is protected 
in any payments he may have bona fide 
made by reason of the probate or letters 

Protection is given to persons acting on 
probate or administration by the Adminis- 
tration of Estates Act, 1925, Section 27 — 

"(1) Every person making or permitting 
to be made any payment or dis- 
position in good faith under a 
representation shall be indemnified 
and protected in so dealing, not- 
withstanding any defect or circum- 
stance whatsoever affecting the 
validity of the representation. 

"(2) Where a representation is revoked, 
all payments and dispositions made 
in good faith to a personal repre- 
sentative under the representation 
before the revocation thereof are 
a valid discharge to the person 
making the same; and the per- 
sonal representative who acted 
under the revoked representation 
may retain and reimburse himself 
in respect of any payments or 
dispositions made by him which the 
person to whom representation is 
afterwards granted might have 
properly “made. ’ ’ 

All conveyances of any interest in real or 
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personal estate made to a purchaser by a 
person to whom probate or letters of adminis- 
tration have been granted are valid notwith- 
standing any revocation of representation. 
(Section 37 (1) ) 

"Representation” means probate of a 
will or grant of administration. 

When a bank is appointed an executor, 
probate may be granted to the bank in its 
corporate name. By the Administration of 
Estates Act, 1925, Section 14 — 

"(1) Where a trust corporation is ap- 
pointed an executor in a will, either 
alone or jointly with another person, 
the Court may grant probate to 
such corporation either solely or 
jointly with another person, as the 
case may require, and the corpora- 
tion may act as executor accord- 
ingly. 

" (2) Administration may be granted to 
any trust corporation either solely 
or jointly with another person, and 
the corporation may act as ad- 
ministrator accordingly. 

" (3) Representation shall not be granted 
to a syndic or nominee on behalf 
of any trust corporation.” (See 
Syndic, Trust Corporation ) 

See further provisions of the above Act 
under Personal Representatives. 

(See Executor, Letters of Adminis- 
tration, Probate Register, Transmission 
OF* Sharks*) 

PROBATE REGISTER. A book kept for 
the purpose of recording particulars of all 
probates or letters of administration exhi- 
bited to a banker. It should contain such 
particulars as the date when the Probate 
was granted and the name of the Registry, 
the date when exhibited and by whom, the 
names of the executors, the gross value of the 
estate, the date of the will, the powers of the 
executors, the amount of legacies, and 
generally a brief abstract of the contents of 
the will, and the reason why exhibited, e.g. 
current account customer, shareholder, 
etc. As to the letters of administration, 
where the will is not annexed, the parti- 
culars to be recorded will be the date when 
the letters were granted, and the name of the 
Registry, the date when exhibited and by 
whom, the names of the administrators and 
the gross value of the estate. Brief par- 
ticulars should also be entered in the ledger 
against the customer’s account and a refer- 
ence given to the folio in the probate book 
for any further information required. The 
probate itself is usually indorsed with a 
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note that it has been exhibited, and the 
date. 

PROCURATION. By the Stamp Act, 

1891, the stamp duty is — 

I s. d. 

Procuration, deed, or other 

instrument of. . . . 10 0 

(See Per Pro.) 

PRODUCTS. The interest calculations in 
the current account ledger, where the 

amount of the balance is multiplied by the 
number of days during which it continues 
undisturbed. The resulting product is the 
number of pounds for one day on which 
interest is to be allowed or charged. The 
products are commonly, though incorrectly, 
called “decimals.” (See Decimals.) 

PROFIT AND LOSS ACCOUNT. An 
account wherein all losses and expenses and 
all profits and revenue are collected and 
offset; the former being debited and the 
latter credited. The resultant balance 
represents the net profit or loss for the 
period concerned. (See also Balance Sheet, 
Trading Account.) 

PROMISSORY NOTE. Part IV of the 
Bills of Exchange Act, 1882, is devoted to 
promissory notes. Section 83 defines a 
promissory note as follows — 

“(1) A promissory note is an uncon- 
ditional promise in writing made 
by one person to another signed 
by the maker, engaging to pay, 
on demand or at a fixed or 
determinable future time, a sum 
certain in money, to, or to the 
order of, a specified person or to 
bearer. 

“ (2) An instrument in the form of a note 
payable to maker’s order is not a 
note within the meaning of this 
section unless and until it is 
indorsed by the maker. 

“ (3) A note is not invalid by reason only 
that it contains also a pledge of 
collateral security with authority 
to sell or dispose thereof. 

“ (4) A note which is, or on the face of it 
purports to be, both made and 
payable within the British Islands 
is an inland note. Any other note 
is a foreign note.” 

“Section 84. A promissory note is in- 
choate and incomplete until delivery thereof 
to the payee or bearer.” 

The following are specimens of promissory 
notes signed by one person — 


;^100 Leeds, June 1, 19 . 

Three months after date I 
promise to pay to John Brown 
or order the sum of One 
hundred pounds for value re- 
ceived. 

John Jones. 

John Jones is the maker of that note, 
and John Brown is the payee. 

;^100 Leeds, June 1, 19 . 

On demand I promise to pay 
to the X & Y Banking Com- 
pany, Limited, or order, at their 
Leeds office the sum of One 
hundred pounds with lawful in- 
terest for the same from the 
day of the date hereof. 

Witness John Jones. 

A note which is written by John Brown 
in the form, “I, John Brown, promise to 
pay,” etc., is valid, without his signature 
appearing at the foot, but variations from 
the usual forms should be discouraged. 

If a note on demand does not include a 
promise to pay interest, interest cannot 
legally be enforced. 

“Section 85. (1) A promissory note may 
be made by two or more makers, 
and they may be liable thereon 
jointly, or jointly and severally, 
according to its tenor. 

“(2) Where a note runs, ‘I promise to 
pay,' and is signed by two or more 
persons, it is deemed to be their 
joint and several note.” 

The following is a specimen of a joint and 
several promissory note — 

;^100 Leeds, June 1, 19 . 

Three months after date we 
jointly and severally promise 
to pay to the X & Y Banking 
Company, Limited, or order, at 
their Leeds office, the sum of One 
hundred pounds with lawful in- 
terest for the same from the date 
hereof. 

John Brown. 
John Jones. 

Witness to both signatures 

A note drawn at so many months' notice 
has been held to be in accordance with the 
BUIS of Exchange Act. 

A promissory note may be payable by 
instalments. {Kirkwood v. Carroll (1903), 
88 L.T. 52.) 

When several persons sign a promissory 
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note, the note is usually worded " We jointly 
and severally promise to pay,” and each 
person signing the note is liable for the full 
amount. If, however, the note is worded 
*‘we jointly promise to pay,” it is a promise 
by the combined parties and each person is 
not individually liable for the whole amount. 
In a joint note all the makers must be sued 
together ; but in a joint and several note each 
may be sued separately or they may all be 
sued jointly. 

The regulations of the Bills of Exchange 
Act regarding the presentment for payment 
of a promissory note are given in Sections 86 
and 87. (See Presentment for Payment.) 

To be valid, a promissory note must not be 
payable upon a contingency, such as the 
arrival of a ship. 

Sections 88 and 89 provide as follows — 

”88. The maker of a promissory note by 
making it — 

” ( 1) Engages that he will pay it according 
to its tenor; 

“(2) Is precluded from denying to a 
holder in due course the existence 
of the payee and his then capacity 
to indorse. 

”89. (1) Subject to the provisions in this 
Part and, except as by this Section 
provided, the provisions of this Act 
relating to bills of exchange apply, 
with ^e necessary modifications, 
to promissory notes. 

“(2) In applying those provisions the 
maker of a note shall be deemed to 
correspond with the acceptor of a 
bill, and the first indorser of a note 
shall be deemed to correspond with 
the drawer of an accepted bill 
payable to drawer’s order. 

“(3) The following provisions as to bills 
do not apply to notes; namely, 
provisions relating to — 

”(a) Presentment for acceptance; 
”(h) Acceptance; 

” (c) Acceptance suprk protest ; 

” {d) Bills in a set. 

” (4) Where a foreign note is dishonoured, 
protest thereof is unnecessary.” 

A promissory note made by a banker, 
payable to bearer on demand, is called a 
bank note. By the Currency and Bank Notes 
Act, 1928, the Bank of England was em> 
powered to issue notes for £V and for 10s. 
Prior to that Act, bank notes tmder £5 were 
prohibited in England. In Scotland and 
Ireland bank notes for £\ and upwards are 
issued. There is no limit as to the amount 
of other promissory fKites. 


A promissory note (except a bank note) 
cannot be re-issued. Bank notes may be 
re-issued as often as desired. 

If a person is induced by fraud to sign a 
promissory note, he may, unless negligence 
is shown, be held not to be liable thereon. 
This was the decision in the case of Lewis 
V. Clay (1897), 14 T.L.R. 149, where a person 
was induced to sign under the belief Ihat he 
was witnessing a signature. 

A banker is liable if he pays a promissory 
note, domiciled with him, bearing a forged 
indorsement. 

It frequently happens where money is 
borrowed by way of promissory note that 
another person also signs the note as surety 
for the borrower. If Brown borrows on a 
joint and several promissory note and Jones 
signs as surety for Brown, either of them is 
liable to pay the amount at maturity, or, 
if on demand, when the banker calls for 
repayment. If Brown does not pay the 
note at maturity Jones is not discharged 
from lack of notice of dishonour, but it 
IS advisable to give such notice. If the 
note continues for more than six years 
and during that time the interest, as well as 
any instalments in reduction of the amount, 
is paid by Brown, the payments so made 
by Brown will not operate to keep the note 
alive as agamst Jones. If Jones has paid 
nothing and given no acknowledgment of 
the debt for six years from the date of the 
note, he will be discharged. It is necessary, 
therefore, before the six years are up, to 
obtain an acknowledgment from Jones (or 
from the maker who has not paid anything 
or confirmed the debt in any way). The 
best plan is to get a fresh note signed by both 
makers before the six years expire. Each 
time that a pa3nnent in reduction of a 
promissory note on demand is made, a pay- 
ing-in slip should be signed in order to afiord 
evidence of the payment. In the Mutual 
Loan Fund Association v. Sudlow (5 C.B., 
N.S., p. 453), Mr. Justice Byles said: ”As 
between the makers and the payees of the 
note, at law both the makers are principals, 
and evidence would not be admissible to 
show that one of them signed the instrument 
as surety. But in equity, if it be made to 
appear that the lender was cognisant of the 
circumstances, you may show what the fact 
is. They become joint principals, or princi- 
pal and surety according to the facts.” 
(See Limitation Act, 1939.) 

If a loan is made to a society or institution 
upon a promissory note signed, say, by the 
meanbers of the committee, the members 
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should sign as private individuals, without 
any reference to the name of the society or 
institution. 

Where an advance is obtained from a 
banker upon a promissory note payable on 
demand, signed by the borrower and one or 
more makers (as sureties), the amount is 
usually debited to a separate loan account 
and the proceeds credited to the borrower’s 
current account; if payable at so many 
months after date it is discounted. It 
frequently happens that when an after date 
promissory note is about due, it is arranged 
to renew it for a further period on the same 
signatures, and sometimes, for various 
reasons, it is impossible to obtain all the 
signatures to the new note, before the old 
one is due. In such a case the old note 
should not be cancelled but should be pinned 
to the new note till all the makers have 
signed, as in the event of any signature not 
being obtained the old note may be sued 
upon. 

Where a promissory note signed, say, by 
Brown in favour of Jones is lodged as security 
for an overdraft to Jones, the note should 
be indorsed by Jones and aTnemorandum 
should be signed by him to show the purpose 
for which the note is given ; and where a 
note is signed, say, by J. Brown and J. Jones, 
payable to the bank and is given as security 
for Brown’s account, a memorandum should 
be signed by the two makers. The memo- 
randum of deposit should state that the note 
is given for securing the sum and sums of 
money which shall from time to time be due 
or owing from the customer on whose 
behalf it is given, either alone or with any 
other person or persons either on the balance 
of his current account or otherwise, and that 
the mone 5 rs intended to be secured by the 
promissory note shall be recoverable there- 
upon, although the bank may have taken or 
may hereafter take any further security, or 
may have given time for the pa 3 niient 
thereof. 

The period of hmitation begins to run 
on a promissory note payable on demand 
from the date of the note or the date of its 
issue, whichever is later. 

A promissory note payable at a fixed 
period after date is not regarded as a 
continuing security for an account and to 
establish the contrary, evidence is required 
In the case of In te Boys, Eedes v. Boys 
(1870), 10 L.R. Eq. 467, where a note payable 
eight months after date was given as security. 
Lord Romilly said: ”1 think that the 
burden of proof should lie upon those who 


seek to establish that it was intended to be 
a running security for the balance of the 
account from time to time.” 

In the case of a promissory note payable 
on demand, the liability exists as soon as 
the loan is made, and the words “on 
demand” may be neglected. "Express 
demand is not necessary in the case of a 
promissory note payable on demand; but 
it IS otherwise when the debt is not pre- 
sent but to accrue as in the case of a note 
payable three months after demand.” {Brad- 
ford Old Bank v. Sutcliffe, [1918] 2 K.B. 833.) 

Stamp Duty. A promissory note of any 
kind whatsoever (except a bank note) 
drawn, or expressed to be payable, or 
actually paid, or indorsed, or in any manner 
negotiated in the United Kingdom. 

s. d. 

When the amount or value of the 
money for which the note is made 
does not exceed £5 .. . 2 

(Increased from Id. to 2d. as from 1st 
September, 1918. See Finance Act, 1918, 
Section 36, under Bill of Exchange.) 

s. d. 

Exceeds £S and does not exceed ;^10 2 

;£10 „ „ £•!& 3 

£25 „ ., ;^50 6 

>* >• *» ® 
£15 „ „ ;^100 1 0 

;^100 

For every ;fl00, and also for any 
fractional part of ;^100, of such 
amount or value . . .10 

On promissory notes payable on demand 
or at sight, or on presentation, or not exceed- 
ing three days after date or sight, the duty 
is according to the above table. (Bills of 
exchange payable in the same way only 
require 2d.) 

The Stamp Act, 1891, provides — 

"Section 33. (1) For the purposes of 

this Act the expression ' promissory 
note’ mcludes any document or 
writing (except a bank note) 
containing a promise to pay any 
sum of money. 

" (2) A note promising the payment of any 
sum of money out of any particular 
fund which may or may not be 
available, or upon any condition 
or contingency which may or may 
not be performed or happen, is to 
be deemed a promissory note for 
that sum of money.” 

On all inland promissory notes the stamp 
must be impressed. 
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The ad valorem duties upon promissory 
notes drawn or made out of the United 
Kingdom are to be denoted by adhesive 
stamps. (Stamp Act, 1891, Section 34 (2).) 
The adhesive stamps are to be Foreign Bill 
stamps. Every person into whose hands such 
a promissory note comes in the United King- 
dom before it is stamped shall, before he 
transfers or negotiates or pays the note, 
affix thereto a proper adhesive stamp and 
cancel every stamp so affixed. (Section 35 
(1).) An adhesive stamp is to be cancelled, 
by the person required by law to cancel it, 
by writing on or across the stamp his name 
or initials and the true date of his so 
writing. 

The duty is calculated upon the amount 
of the note. If the note is drawn payable 
“with interest,” the interest does not affect 
the amount of the stamp. 

A promissory note drawn and payable 
abroad but negotiated in this country, is 
subject to the ordinary promissory note 
stamp duty. The reduced rate, as con- 
tained in Section 10, Finance Act, 1899 (see 
under Bill of Exchange), applies only to 
foreign bills of exchange. 

A bill or note issued by the Bank of 
England or the Bank of Ireland is exempt 
from stamp duty. 

Where the amount secured by a promis- 
sory note is payable by instalments, the 
duty is simply upon the one full amount, 
and not upon each separate instalment. 

The various sections of the Stamp Act 
relating to the stamp duties on bills and 
promissory notes are given in the article Bill 
OF Exchange. (See lOU, Presentment 
FOR Payment, Limitation Act, 1939.) 

PROMPT. A commercial term signif 3 dng 
the period of time within which a payment of 
purchase money must be made. The period 
varies in different trades, and if goods are 
sold to be paid for in, say, three months’ 
time, the agreement is called a three months’ 
prompt. If the period is four months, it is 
a four months' prompt, and so on. 

PROOF OF DEATH. This is generally 
given by production of probate or letters 
of administration or of the death certificate 
or burial certificate. A foreign death 
certificate should be confirmed by a notary 
or British Consul. 

PROOF OF DEBTS. A proof of debt is 
the form which is filled up by a creditor 
setting forth the amount of his claim against 
the estate of a bankrupt. 

When securities are held from a third 
party, proof may be made for the whole debt 


without any deduction for these securities. 
If third party securities are realised before 
the proof is made, the proceeds should be 
placed to a suspense account and proof be 
made for the full debt ; but if the proceeds 
are placed to the credit of the bankrupt’s 
account, then proof can be made only for 
the balance of the account. 

A banker often delays proving for a debt 
until the trustee advertises the pa 3 nnent of 
a first dividend, up to which time a creditor 
has a right of proof. 

The Bankruptcy Act, 1914, provides as 
follows — 

Description of Debts Provable in Bankruptcy. 

“30. (1) Demands in the nature of un- 
liquidated damages arising other- 
wise than by reason of a contract 
promise, or breach of trust, shall not 
be provable in bankruptcy. 

“ (2) A person having notice of any act of 
bankruptcy available against the 
debtor shall not prove under the 
order for any debt or liability 
contracted by the debtor subse- 
quently to the date of his so having 
notice. 

“ (3) Save as aforesaid, all debts and lia- 
bilities, present or future, certEiin or 
contingent, to which the debtor is 
subject at the date of the receiving 
order, or to which he may become 
subject before his discharge by 
reason of any obligation incurred 
before the date of the receiving 
order, shall be deemed to be debts 
provable in bankruptcy. 

“ (4) An estimate shall be made by the 
trustee of the value of any debt or 
liability provable as aforesaid, which 
by reason of its being subject to any 
contingency or contingencies, or for 
any other reason, does not beeir a 
certain value.” 

A sum due from one party shall be set off 
against any sum due from the other party 
and the balance only shall be claimed or paid 
on either side respectively. (Section 31. 
See under Set Off.) 

In the case of partners the joint estate shall 
be applicable in the first instance in pay- 
ment of their joint debts, and the separate 
estate of each partner shall be applicable in 
the first instance in payment of his separate 
debts. If there is a surplus of the separate 
estates it shall be dealt with as part of the 
joint estate. If there is a surplus of the 
joint estate it shall be dealt with as part of 
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the respective separate estates in propor- 
tion to the right and interest of each part- 
ner in the joint estate. (Section 33 (6).) 
"Exceptions: — Joint creditors may receive 
dividends out of separate estates pari passu 
with separate creditors if there is no joint 
estate and if there is no solvent partner. 
Where a joint creditor is the petitioning 
creditor in a separate adjudication he may 
receive dividends out of the separate estate." 
{Ringwood’s Pnnctples of Bankruptcy.) 

A proof of debt is limited to the amount of 
principal and interest due at the date of 
the receiving order. Interest subsequent to 
the receiving order cannot be added. (See 
Interest.) 

If the proof is in respect of a bill of ex- 
change, promissory note, or other negotiable 
instrument, on which the debtor is liable, 
such instrument, subject to any special 
order of the Court to the contrary, must be 
produced before the proof can be admitted 
either for voting or for dividend. 

It should be noted (see Rule 13 below) 
that the trustee in bankruptcy may at any 
time redeem a security on payment to the 
creditor of the assessed value, but the 
secured creditor has the right to give the 
trustee notice, in writing, to elect whether 
he will, or will not, redeem the security at 
the assessed value. If the trustee fail to 
redeem it within six months, the security 
vests in the creditor, and he can thereafter 
sell the security and retain the proceeds 
even if it realises more than the debt. 
If notice be not given, the trustee’s right 
to redeem continues. 

The rules in the second Schedule of the 
Bankruptcy Act, 1914, with respect to proof 
of debts are as follow — 

Proof tn Ordinary Cases, 

"1. Every creditor shall prove his debt 
as soon as may be after the making of a 
receiving order. 

"2. A debt may be proved by delivering or 
sending through the post in a prepaid letter 
to the official receiver, or, if a trustee has 
been appointed, to the trustee, an affidavit 
verifying the debt. 

"3. The affidavit may be made by the 
creditor himself, or by some person author- 
ised by or on behalf of the creditor. If made 
by a person so authorised it shall state his 
authority and means of knowledge. 

"4. The affidavit shall contain or refer to a 
statement of account showing the particulars 
of the debt, and shall specify the vouchers, 
if any, by which the same can be substan- 


tiated. The official receiver or trustee may 
at any time call for the production of the 
vouchers. 

"5. The affidavit shall state whether the 
creditor is or is not a secured creditor.” 

The following provision was inserted at 
the end of Rule 5 by the Bankruptcy 
(Amendment) Act, 1926 — 

"And if it is found at any time that the 
affidavit made by or on behalf of a 
secured creditor has omitted to state 
that he is a secured creditor, the secured 
creditor shall surrender his security to 
the official receiver or trustee for the 
general benefit of the creditors unless 
the Court on application is satisfied that 
the omission has arisen from inadver- 
tence, and in that case the Court may 
allow the affidavit to be amended upon 
such terms as to the repayment of any 
dividends or otherwise as the Court 
may consider to be just." 

"6. A creditor shall bear the cost of 
provmg his debt, unless the Court otherwise 
specially orders. 

"7. Every creditor who has lodged a proof 
shall be entitled to see and examine the 
proofs of other creditors before the first 
meeting, and at all reasonable times. 

"8. A creditor proving his debt shall de- 
duct therefrom all trade discounts, but he 
shall not be compelled to deduct any dis- 
count, not exceeding five per centum on the 
net amount of his claim, which he may have 
agreed to allow for payment in cash. 

"9. Formal proof of debts in respect of 
contributions payable under the National 
Insurance Act, 1911, to which priority is 
given by this Act, shall not be required 
except in cases where it may otherwise be 
provided by rules under this Act. 

Proof by Secured Creditors. 

" 10. If a secured creditor realises his se- 
curity he may prove for the balance due to 
him, after deducting the net amount realised. 

"11. If a secured creditor surrenders his 
security to the official receiver or trustee for 
the general benefit of the creditors, he may 
prove for his whole debt. 

" 12. If a secured creditor does not either 
realise or surrender his security, he shall, 
before ranking for dividend, state in his 
proof the particulars of his security, the date 
when it was given, and the value at which he 
assesses it, and shall be entitled to receive a 
dividend only in respect of the balance due 
to him after deducting the value so assessed. 

'* 13. (a) Where a security is so valued the 
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trustee may at any time redeem it 
on payment to the creditor of the 
assessed value. 

" (6) If the trustee is dissatisfied with the 
value at which a secunty is assessed, 
he may require that lie property 
comprised in any security so valued 
be offered for sale at such times and 
on such terms and conditions as may 
be agreed on between the creditor 
and the trustee, or as, in default of 
such agreement, the Court may 
direct. If the sale be by public 
auction the creditor, or the tinstee 
on behalf of the estate, may bid or 
purchase. 

" (c) Provided that the creditor may at any 
time, by notice in writing, require 
the trustee to elect whether he will 
or will not exercise his power of 
redeeming the security or requiring 
it to be realised, and if the trustee 
does not, within six months after 
receiving the notice, signify in writ- 
ing to the creditor his election to 
exercise the power, he shall not be 
entitled to exercise it; and the 
equity of redemption, or any other 
interest in the property comprised 
in the security which is vested in the 
trustee, shall vest in the creditor, 
and the amount of his debt shall be 
reduced by the amount at which the 
security has been valued. 

14. Where a creditor has so valued his 
security, he may at any time amend the 
valuation and proof on showing to the satis- 
faction of the trustee, or the Court, that the 
valuation and proof were made bona fide on 
a mistaken estimate, or that the security has 
diminished or increased in value since its 
previous valuation ; but every such amend- 
ment shall be made at the cost of the creditor, 
and upon such terms as the Court shall order, 
unless the trustee shall allow the amend- 
ment without application to the Court. 

" 15. Where a valuation has been amended 
in accordance with the foregoing rule, the 
creditor shall forthwith repay any surplus 
dividend which he may have received in 
excess of that which he would have been 
entitled on the amended valuation, or, as the 
case may be, shall be entitled to be paid out 
of any money, for the time being available 
for dividend, any dividend or sh^e of divi- 
dend whidb he may have failed to receive by 
reason of the inaccuracy of the original 
valuation, before that money is made applic- 
able to the paymmit of any future dividend. 


but he shall not be entitled to disturb the 
distribution of any dividend declared before 
the date of the amendment. 

“ 16. If a creditor after having valued his 
security subsequently realises it, or if it is 
realised under the provisions of Rule 13, the 
net amount realised shall be substituted for 
the amount of any valuation previously 
made by the creditor, and shall be treated 
in all respects as an amended valuation 
made by fhe creditor. 

“ 17. If a secured creditor does not comply 
with the foregoing rules he shall be excluded 
from all share in any dividend. 

“ 18. Subject to the provisions of Rule 13, 
a creditor shall in no case receive more than 
twenty shillings in the pound, and interest 
as provided by this Act. 

Proof tn Respect of Distinct Contracts. 

“ 19. If a debtor was, at the date of the 
receiving order, liable in respect of distinct 
contracts as a member of two or more dis- 
tinct firms, or as a sole contractor, and also 
as member of a firm, the circumstances that 
the firms are in whole or in part composed 
of the same individuals, or that the sole 
contractor is also one of the joint contractors, 
shall not prevent proof in respect of the 
contracts, against the properties respectively 
liable on the contracts. 

Periodical Payments. 

“ 20. When any rent or other payment falls 
due at stated periods, and the receiving order 
is made at any time other than one of those 
periods, the person entitled to the rent or 
payment may prove for a proportionate part 
thereof up to '^e date of the order as if the 
rent or payment grew due from day to day. 

Interest. 

“ 21. On any debt or sum certain, payable 
at a certain time or otherwise, whereon 
interest is not reserved or agreed for, and 
which is overdue at the date of the receiving 
order and provable in bankruptcy, the 
creditor may prove for interest at a rate not 
exceeding four per centum per annum to the 
date of &e order from the time when the 
debt or sum was payable, if the debt or sum 
is payable by virtue of a written instrument 
at a certain time, and if payable otherwise, 
then from the time when a demand in writing 
has been made giving the debtor notice that 
interest will be claimed from the date of the 
demand until the time of payment. 

Debt Payable at a Future Time. 

22. A creditor may prove for a debt not 
payable when the debtor comxnitted an 
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(U High Court of Juitice, 
or County Court of— 
holden at . 


(a) Here insert the number 
of matter and the name of 
Debtor as given on the notice 
of meeting 

{b) Fill in full name, ad- 
dress, and occupation of de- 
ponent. 


If proof made by Creditor 
strike out clauses (c) and (d). 

If made by Clerk of Creditor 
stnke out (a) 

If by Clerk or Agent of 
Company strike out (c) 


(i) Insert me and to C D. 
“and E F., my co-partners 
“in trade,** if any, or %f by 
CUrk^ insert name, address arid 
description of principal, 

Notb. — In case of a firm, 
the names of all the partners 
must be set out in full 
Debt 
Oontra 


*My said partners or 
of them’^ Of “the 


as 


Note this. 

(f) State consideration [a^ — 
Go^ sold and delivered by 
me] [and my said partner] to 
him [or them] at his [or theirl 
request between the dates of 
[or monies advanced by me in 
respect of the undermentioned 
Bill of Exchange] or as the 
case may be, 

^ Strike out the words not 
ap|>licable* 

“any 

** above named Creditor, 
ihe case may be 

(h) “My” or ‘‘our” or 
“their** or “his” as the case 
mav be, 

(i) Here state the particu- 
lars of all Securities held, and 
where the Secunties are on 
the property of the Debtor^ 
assess the value of the same, 
and if any Bills or other 
Negotiable Secrarittes be held» 
spew them in the Sohedule. 

U _Bil]s or other Negoti- 
able Securities must be pro- 
duced before the proof can be 


Admitted to vote 

ioT £ : : 

this day of 

19 . 

Official Receiver. 


Admitted to rank 
for dividend for 
£ : : 
this day of 

19 . 

Trustee. 


In the^ 


Court of 


In BANKRUPTCY. No. (a) of 1 
RE (a) 

I (6) 


of 


Where the debt 

proved for exceeds 

a Is. 6d. 

Bankruptcy Stamp 

must be affixed 

here, or a postal 

order for Is. 6d be 

sent to the Official 

Receiver, as other- 

wise the proof can- 

not be admitted 

Postage Stamps 

cannot be accepted. 


lb 

^ CO 


fr 

0'S 

|l 

r 


in the County of , make oath and say: 

(c) That I am in the employ of the undermentioned creditor , 
and that I am duly authorised by to make this affidavit, 

and that it is within my own knowledge that the debt hereinafter 
deponed to was incurred, and for the consideration stated, and 
that such debt, to the best of my knowledge and belief, still remains 
unpaid and unsatisfied. 

{d) That I am duly authorised under the seal of the Company 
hereinafter named, to make the Proof of Debt on its behalf. 

That the said w , at the date 

of the Receiving Order, viz: — ^the day of 1 , 

and still justly and truly indebted to (e) 

m the sum of pounds 

shillings and pence for (/) 

«« K,. S Account indorsed hereon ) , ^ 

^ ] Account hereto annexed marked “A”[ ° 

which sum or any part thereof I say that I have not nor hath (g) 

or any person by (h) 

order to my knowledge or belief for (A) use had or 

received any manner of satisfaction or security whatsoever, save 
and except the following (») : — 


Date. 

Drawer. 

Acceptor. 

Amount. 



I 





Due date. 


Sworn at 
in the County of 
this day of 
Before me 


19 


} 


Deponent's Signature. 
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The Proof cannot be admitted for voting at the First Meeting unless it is properly completed and lodged 
with the Official Receiver before the time named in the Notice convening such Meeting. 

(Credit should be given for contra accounts.) 

If space is not sufficient let the particulars be annexed, but where the particulars are on 
a separate sheet of paper the same must be marked by the person before whom the affidavit 
is sworn, thus: — In Bankruptcy — This is the account marked with the letter "A" referred 

to in the annexed proof of debt made by in re sworn before 

me this day of 19 . 

{Signed) 

Commissioner or Officer administering Oath. 



act of bankruptcy as if it were payable 
presently, and may receive dividends equally 
with the other creditors, deducting only 
thereout a rebate of interest at the rate of 
five pounds per centum per annum com- 
puted from the declaration of a dividend to 
the time when the debt would have become 
payable, according to the terms on which it 
was contracted. 

Admission or Rejection of Proofs. 

“23. The trustee shall examine every 
proof and the grounds of the debt, and in 
writing admit or reject it, in whole or in part, 
or require further evidence in support of it. 
If he rejects a proof he shall state in writing 
to the creditor the grounds of the rejection. 

“ 24. If the trustee thinks that a proof has 
been improperly admitted, the Court may, on 
the application of the trustee, after notice to 
the creditor who made the proof, expunge 
the proof or reduce its amount. 

“25. If a creditor is dissatisfied with the 
decision of the trustee in respect of a proof, 
the Court may, on the application of the 
creditor, reverse or vary the decision. 

“26. The Court may also expunge or 
reduce a proof upon the application of a 


creditor if the trustee declines to interfere 
in the matter, or, in the case of a composition 
or scheme, upon the application of the 
debtor. 

“ 27. For the purpose of any of his duties 
in relation to proofs, the trustee may adminis- 
ter oaths and take affidavits. 

“28. The official receiver, before the ap- 
pointment of a trustee, shall have all the 
powers of a trustee with respect to the 
examination, admission, and rejection of 
proofs, and any act or decision of his in 
relation thereto shall be subject to the like 
appeal." 

Where a banker is a holder of a bill and 
the acceptor and drawer become bankrupt, 
he may claim upon both estates for the full 
amount of the bill, but he must not retain 
more than the amount of the bill. If a 
dividend has already been declared on one 
of the estates before sending in a proof of 
debt on the other estate, the banker's claim 
on the second estate will be only for the 
balance ^er crediting the dividend declared. 
If there is any balance standing to the cus- 
tomer's credit it will be retained by the 
banker against the bill. 

The fee, payable by means of stamps, 
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upon a proof of debt above £2 (other than 
proof for workmen’s wages), is one shilling 
and sixpence (as from 1st September, 1923) 
and the stamp may be impressed or adhesive. 
The adhesive stamp must be a ‘‘bank- 
ruptcy” stamp. An adhesive stamp shall 
be ‘‘cancelled by the various court or other 
ofi&cials by perforation or in such manner 
as the Commissioners of Inland Revenue 
may from time to time direct.” (Stamp 
Order, 1890.) 

An afiSdavit of proof of debt may be sworn 
before an assistant ofl&cial receiver or any 
clerk of an official receiver duly authorised 
in writing by the Court or the Board of Trade 
in that behalf. (Bankruptcy Rules.) The 
trustee may administer oaths and take 
affidavits. (See Rule 27, above.) Section 140 
of the Bankruptcy Act, 1914, provides — 

‘‘Subject to general rules, any affidavit 
to be used in a bankruptcy court may be 
sworn before any person authorised to ad- 
minister oaths in the High Court, or in the 
Court of Chancery of the county palatine of 
Lancaster, or before any registrar of a bank- 
ruptcy court, or before any officer of a bank- 
ruptcy court authorised in writing in that 
behalf by the judge of the Court, or before a 
justice of the peace for the county or place 
where it is sworn, or, in the case of a person 
residing in Scotland or in Ireland, before a 
judge ordinary, magistrate, or justice of the 
peace, or, in the case of a person who is out 
of the United Kingdom, before a magistrate 
or justice of the peace or other person 
qualified to administer oaths in the country 
where he resides (he being certified to be a 
magistrate or justice of the peace, or qualified 
as aforesaid, by a British minister or British 
consul, or by a notary public).” 

In dealing with the proof of a debt, when 
the debt includes interest, see Section 66, 
Bankruptcy Act, 1914, under Interest. 

Any alteration or interlineation must be 
authenticated by the initials of the person 
making the affidavit, and in the case of 
erasure the words or figures must be re- 
written and signed or imtialed in the 
margin by the person making it. (See 
Bankruptcy.) 

PROPERTY. (See Copyhold, Free- 
hold, Leasehold, Personal Estate, Real 
Estate.) 

PROPERTY TAX. The popular name for 
income tax upon property in lands and 
buildings. (See Income Tax.) 

PROSPECTUS. A prospectus is defined 
in Section 455 of the Companies Act, 1948, 
as ‘‘any prospectus, notice, circular, adver- 


tisement, or other invitation, offering to the 
public for subscription or purchase any 
shares or debentures of a company.” 

A form of application for shares is usually 
sent out along with the prospectus. (See 
Application for Shares ) This form is 
filled up by anyone desiring shares and is 
forwarded, along with the amount payable 
on application, to the company or its 
bankers. When the shares are allotted by 
the company a letter of allotment is sent to 
the applicant. (See Letter of Allotment.) 

A company should always obtain a 
banker’s permission before putting his name 
in a prospectus, for although the insertion 
of a banker’s name does not in any way act 
as a guarantee or a recommendation to the 
public, there is no doubt that it may have 
a considerable influence in moving many 
persons to take up the investment. 

The Companies Act, 1948, provides, in 
the Fourth Schedule — 

Part I 

Matters to he Specified. 

‘‘1. The number of founders or manage- 
ment or deferred shares, if any, and 
the nature and extent of the interest 
of the holders in the property and 
profits of the company. 

‘‘2. The number of shares, if any, fixed 
by the articles as the qualification 
of a director, and any provision in 
the articles as to the remuneration 
of the directors. 

‘‘3. The names, descriptions, and ad- 
dresses of the directors or proposed 
directors. 

*‘4. Where shares are offered to the 
public for subscription, particulars 
as to — 

” (i) the minimum amount which, 
in the opinion of the direc- 
tors, must be raised by the 
issue of those shares in order 
to provide the sums, or, if 
any part thereof is to be 
defrayed in any other man- 
ner, the balance of the sums, 
required to be provided in 
respect of each of the follow- 
ing matters : 

“(a) the purchase price of any 
property purchased or to be 
purchased which is to be 
defrayed in whole or in part 
out of the proceeds of the 
issue ; 

‘‘(5) any preliminary expenses 
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payable by the company and 
any commission so payable 
to any person in considera- 
tion of his agreeing to sub- 
scribe for or of his procuring 
or agreeing to procure sub- 
scriptions for, any shares 
in the company ; 

“ (c) the repayment of any mon- 
eys borrowed by the com- 
pany in respect of any of 
the foregoing matters ; 

“ (d) working capital ; and 
“ (ii) the amounts to be provided 
in respect of the matters 
aforesaid otherwise than out 
of the proceeds of the issue 
and the sources out of which 
those amounts are to be 
provided. 

"5. The time of opening of the subscrip- 
tion lists. 

"6. The amount payable on application 
and allotment on each share; and 
in the case of a second or subsequent 
ofier of shares, the amount offered 
for subscription on each previous 
allotment made within the two pre- 
ceding years, the amount actually 
allotted and the amount, if any, 
paid on the shares so allotted. 

“7. The number, description and amount 
of any shares in or debentures of 
the company which any person has, 
or is entitled to be given, an option 
to subscribe for, together with the 
following particulars of the option, 
that is to say — 

“(a) the period during which it 
is exercisable ; 

"(6) the price to be paid for 
shares or debentures sub- 
scribed for under it ; 

“(c) the consideration (if any) 
given or to be given for it 
or for the right to it ; 

“ (d) the names and addresses of 
the persons to whom it or 
the right to it was given or, 
if given to existing share- 
holders or debenture holders 
as such, the relevant shares 
or debentures. 

“8. The number and amount of shares 
and debentures which within the 
two preceding years have been 
issued, or agreed to be issued, as 
fully or pajrtly paid up otherwise 
than in caedi, and in the latter case 
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the extent to which they are so 
paid up, and in either case the con- 
sideration for which those shares 
or debentures have been issued or 
are proposed or intended to be 
issued. 

“9. — (1) As respects any property to 
which this paragraph applies — 

“(a) the names and addresses of 
the vendors ; 

“ (b) the amount payable in cash, 
shares or debentures to the 
vendor and, where there is 
more than one separate 
vendor, or the company is 
a sub-purchaser, the amount 
so payable to each vendor ; 
“(c) short particulars of any 
transaction relating to the 
property completed within 
the two preceding years in 
which any vendor of the 
property to the company or 
any person who is, or was 
at the time of the trans- 
action, a promoter or a 
director or proposed director 
of the company had any 
interest direct or indirect. 

“ (2) The property to which this paragraph 
apphes is property purchased or 
acquired by the company or pro- 
posed so to be purchased or ac- 
quired, which is to be paid for 
wholly or partly out of the pro- 
ceeds of the issue offered for sub- 
scnption by the prospectus or the 
purchase or acquisition of which 
has not been completed at the date 
of the issue of the prospectus, other 
than property — 

“(a) the contract for the pur- 
chase or acquisition whereof 
was entered into in the 
ordinary course of the com- 
pany’s business, the contract 
not being made in contem- 
plation of the issue nor the 
issue in consequence of the 
contract; or 

“(6) as respects which the 
amount of the purchase 
money is not matei^. 

“ 10. The amount, if any, paid or payable 
as purchase money in cash, shares 
or debentures for any property to 
which the last foregoing paragraph 
applies, specifying the amount, if 
any, payable for goodwill. 
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“11. The amount, if any, paid within the 
two precedmg years, or payable, as 
commission (but not including com- 
mission to sub-underwriters) for 
subscribing or agreeing to sub- 
scribe, or procunng or agreeing 
to procure subscriptions, for any 
shares in or debentures of the 
company, or the rate of any such 
commission. 

“12. The amount or estimated amount of 
preliminary expenses and the per- 
sons by whom any of those ex- 
penses have been paid or are pay- 
able, and the amount or estimated 
amount of the expenses of the 
issue and the persons by whom any 
of those expenses have been paid 
or are payable. 

“ 13. Any amount or benefit paid or given 
within the two preceding years or 
intended to be paid or given to any 
promoter, and the consideration 
for the payment or the giving of 
the benefit. 

“ 14. The dates of, parties to and general 
nature of every material contract, 
not being a contract entered into 
in the ordinary course of the busi- 
ness earned on or intended to be 
carried on by the company or a 
contract entered into more than 
two years before the date of issue 
of the prospectus. 

“ 15. The names and addresses of the 
auditors, if any, of the company. 

“ 16. Full particulars of the nature and 
extent of the interest, if any, of 
every director in the promotion of, 
or in the property proposed to be 
acquired by, the company, or, 
where the interest of such a director 
consists in being a partner in a 
firm, the nature and extent of the 
mterest of the firm, with a state- 
ment of all sums paid or agreed to 
be paid to him or to the firm in 
cash or shares or otherwise by any 
person either to induce him to be- 
come, or to qualify him as, a 
director, or otherwise for services 
rendered by him or by the firm in 
connection with the promotion or 
formation of the company. 

“ 17. If the prospectus invites the public 
to subscribe for shares in the com- 
pany and the share capital of the 
company is divided into different 
classes of shares, the right of voting 
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at meetings of the company con- 
ferred by, and the rights in respect 
of capital and dividends attached 
to, the several classes of shares 
respectively. 

“ 18. In the case of a company which has 
been carrying on business, or of a 
business which has been carried on 
for less than three years, the length 
of time during which the business 
of the company or the business to 
be acquired, as the case may be, 
has been carried on. 

Part II 

Reports to be Set Out. 

“ 19. — (1) A report by the auditors of the 
company with respect to— 

“ (a) profits and losses and assets 
and liabilities, in accordance 
with sub-paragraph (2) or 
(3) of this paragraph, as the 
case requires ; and 
“ (ft) the rates of the dividends, 
if any, paid by the company 
in respect of each class of 
shares in the company in 
respect of each of the five 
financial years immediately 
preceding the issue of the 
prospectus, givmg partic- 
ulars of each such class of 
shares on which such divi- 
dends have been paid and 
particulars of the cases in 
which no dividends have 
been paid in respect of any 
class of shares in respect of 
any of those years ; 
and, if no accounts have been made 
up in respect of any part of the 
period of five years ending on a 
date three months before the issue 
of the prospectus, containing a 
statement of that fact. 

“(2) If the company has no subsidiaries, 
the report shall — 

“ (a) so far as regards profits and 
losses, deal with the profits 
or losses of the company in 
respect of each of the five 
financial years immediately 
preceding the issue of the 
prospectus; and 

“ (ft) so far as regards assets and 
liabilities, deal with the 
assets and liabilities of the 
company at the last date to 
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which the accounts of the 
company were made up. 

" (3) If the company has subsidiaries, the 
report shall — 

" (a) so far as regards profits and 
losses, deal separately with 
the company’s profits or 
losses as provided by the 
last foregoing sub-paragraph 
and in addition, deal either — 
“(i) as a whole with the com- 
bined profits or losses of 
its subsidiaries, so far as 
they concern members of 
the company ; or 
“ (ii) individually with the 
profits or losses of each 
subsidiary, so far as they 
concern members of the 
company ; 

or, instead of dealing sepa- 
rately with the company’s 
profits or losses, deal as a 
whole with the profits or 
losses of the company and, 
so far as they concern mem- 
bers of the company, with 
the combined profits or losses 
of its subsidiaries ; and 
" (6) so far as regards assets and 
liabilities, deal separately 
with the company’s assets 
and liabilities as provided by 
the last foregoing sub-para- 
graph and, in addition, deal 
either — 

“ (i) as a whole with the com- 
bined assets and liabih- 
ties of its subsidiaries, 
with or without the com- 
pany’s assets and liabili- 
ties; or 

“(ii) individually with the 
assets and liabilities of 
each subsidiary ; 
and shall indicate as respects 
the assets and liabilities of 
the subsidiaries the allow- 
ance to be made for persons 
other than members of the 
company. 

“20 If the proceeds, or any part of the 
proceeds, of the issue of the shares 
or debentures are or is to be ap- 
plied directly or indirectly in the 
purchase of any business, a re- 
port made by accountants (who 
shall be named in the prospectus) 
upon — 


“ (a) the profits or losses of the 
business in respect of each 
of the five financial years 
immediately preceding the 
issue of the prospectus ; and 
“ (6) the assets and liabilities of 
the business at the last date 
to which the accounts of the 
business were made up. 

“21.— (1) If— 

“ (a) the proceeds or any part of, 
the proceeds, of the issue of 
the shares or debentures are 
or is to be applied directly 
or indirectly in any manner 
resulting in the acquisition 
by the company of shares in 
any other body corporate; 
and 

“ (b) by reason of that acquisi- 
tion or anything to be done 
in consequence thereof or in 
connection therewith that 
body corporate will become 
a subsidiary of the company , 
a report made by accountants (who 
shall be named in the prospectus) 
upon — 

“(i) the profits or losses of the 
other body corporate in 
respect of each of the five 
financial years immedi- 
ately preceding the issue 
of the prospectus; and 
“ (ii) the assets and liabihties of 
the other body corporate 
at the last date to which 
the accounts of the body 
corporate were made up. 

“ (2) The said report shall — 

“ (a) indicate how the profits or 
losses of the other body cor- 
porate dealt with by the 
report would, in respect of 
the shares to be acquired, 
have concerned mem^rs of 
the company and what allow- 
ance would have fallen to be 
made, in relation to assets 
and liabilities so dealt with, 
for holders of other shares, 
if the company had at all 
material times held the 
shares to be acquired ; and 
“(6) where the other body cor- 
porate has subsidiaries, deal 
with the profits or losses and 
the assets and liabilities of 
the body corporate and its 
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subsidiaries in the manner 
provided by sub-paragraph 
(3) of paragraph 19 of this 
Schedule in relation to the 
company and its subsidiaries 

Part III. 

Provisions Applying to Parts I 
and II of Schedule. 

22. Paragraphs 2, 3, 12 (so far as it 

relates to preliminary expenses) and 
16 of this Schedule shall not apply 
in the case of a prospectus issued 
more than two years after the date 
at which the company is entitled 
to commence business. 

23. Every person shall for the purposes 

of this Schedule, be deemed to be 
a vendor who has entered into any 
contract, absolute or conditional, 
for the sale or purchase, or for any 
option of purchase, of any property 
to be acquired by the company, in 
any case where — 

“(a) the purchase money is not 
fully paid at the date of the 
issue of the prospectus , 

“ (&) the purchase money is to be 
paid or satisfied wholly or 
in part out of the proceeds 
of the issue offered for sub- 
scription by the prospectus , 
“ (c) the contract depends for its 
vahdity or fulfilment on the 
result of that issue. 

24. Where any property to be acquired 

by the company is to be taken on 
lease, this Schedule shall have effect 
as if the expression ‘vendor' in- 
cluded the lessor, and the expres- 
sion ‘ purchase money ’ included the 
consideration for the lease, and the 
expression ‘ sub-purchaser ’ included 
a sub-lessee. 

25. References m paragraph 7 of this 

Schedule to subscnbmg for shares 
or debentures shall include acquir- 
ing them from a person to whom 
they have been allotted or agreed 
to be allotted with a view to his 
offering them for sale. 

26. For the purposes of paragraph 9 of 

this Schedule where the vendors or 
any of them are a firm, the mem- 
bers of the firm shall not be treated 
as separate vendors. 

27. If in the case of a company which 

has been carrying on business, or 


of a business which has been car- 
ried on for less than five years, the 
accounts of the company or liusi- 
ness have only been made up in 
respect of four years, three years, 
two years or one year, Part II of 
this Schedule shall have effect as 
if references to four years, three 
years, two years or one year, as the 
case may be, were substituted for 
reference to five years. 

"28. The expression ‘financial year’ in 
Part II of this Schedule means the 
year in respect of which the ac- 
counts of the company or of the 
business, as the case may be, are 
made up, and where by reason of 
any alteration of the date on which 
the financial year of the company 
or business terminates the accounts 
of the company or business have 
been made up for a period greater 
or less than a year, that greater or 
less period shall for the purpose of 
that Part of this Schedule be 
deemed to be a financial year. 

"29. Any report required by Part II of 
this Schedule shall either indicate 
by way of note any adjustments 
as respects the figures of any profits 
or losses or assets and habihties 
dealt with by the report which 
appear to the persons making the 
report necessary or shall make 
those adjustments and indicate 
that adjustments have been made. 

"30. Any report by accountants required 
by Part II of this Schedule shall 
be made by accountants qualified 
under this Act for appointment as 
auditors of a company which is 
not an exempt private company 
and shall not be made by any 
accountant who is an officer or 
servant, or a partner of or in the 
employment of an ofl&cer or ser- 
vant, of the company or of the 
company’s subsidiary or holding 
company or of a subsidiary of the 
company’s holding company; and 
for the purposes of this paragraph 
the expression ‘ of6cer ’ shall include 
a proposed director but not an 
auditor." 

For space-saving reasons, the contents of 
the memorandum of association need not 
now be included in the prospectus. 

The written consent of any expert whose 
report appears in the prospectus must be 
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given before the issue of such prospectus, 
which must contain a statement that such 
consent has been given and has not been 
withdrawn, (Section 40.) 

A prospectus must not be issued unless 
before, or on the date of its publication, a 
dated copy has been lodged with the 
registrar of companies signed by every per- 
son named therein as a director or proposed 
director or by his agent authorised in writ- 
ing. It must be accompanied by the written 
consents of any experts as provided for in 
Section 40 and copies of any contracts as 
require mention in the prospectus in accord- 
ance with paragraph 14 of the Fourth 
Schedule (see above). 

The prospectus must state that a copy 
has been duly deUvered for registration and 
must specify the documents required to be 
lodged or indorsed on the prospectus as 
above. (Section 41.) 

Where a company allots or agrees to 
allot any shares in, or debentures of, the 
company with a view to all or part being 
offered for sale to the pubhc, any document 
by which the offer for sale is made shall be 
deemed to be a prospectus issued by the 
company subject to all the provisions for 
the issue of a prospectus. (Section 45.) 

In order to give interested parties time 
to scrutimse the prospectus after its publica- 
tion, it is provided that the company shall 
not proceed to allotment earher than the 
third day after issue (excluding Saturdays, 
Sundays, and Bank Holidays). (Section 50.) 

Applications will be irrevocable until the 
end of the third day after the date of open- 
ing the subscription lists. (Section 50.) 

Where a prospectus states that apphca- 
tion has or will be made for permission to 
deal in the issue on any Stock Exchange, 
any allotment made shall be void if per- 
mission to deal has not been applied for 
before the third day after the issue of the 
prospectus or if permission is refused before 
the end of three weeks from the date of 
closure of the subscription lists or such 
longer period, not exceeding six weeks, as 
may be notified by the Stock Exchange. 

In cases where permission to deal has not 
been applied for or has been refused, applica- 
tion moneys are to be returned forthwith 
to subscribe. 

If application for permission to deal is 
under consideration by the Council of the 
Stock Exchange, application moneys must 
not be returned until twenty-one days from 
the closing of the lists or such longer period 
not exceeding six weeks as the S^k Ex- 


change may determine. If during such 
period leave to deal is refused, the applica- 
tion moneys must be returned to the ap- 
phcants. (Section 51.) 

So long as a company is under liability to 
return application moneys, such moneys 
must be kept in a separate bank account. 
(Section 51.) 

Ctvtl Lxahihty for Mis-statements in 
Prospectus. 

”43. — (1) Subject to the provisions of this 
section, where a prospectus invites 
persons to subscribe for shares in 
or debentures of a company, the 
following persons shall be hable to 
pay compensation to aU persons 
who subscribe for any shares or 
debentures on the faith of the 
prospectus for the loss or damage 
they may have sustained by reason 
of any untrue statement included 
therein, that is to say — 

” {a) every person who is a 
director of the company at 
the time of the issue of the 
prospectus ; 

”(6) every person who has 
authorised himself to be 
named and is named in the 
prospectus as a director or 
as having agreed to become 
a director either immedi- 
ately or after an interval of 
time ; 

“(c) every person being a pro- 
moter of the company ; and 
” {d) every person who has 
authorised the issue of the 
prospectus : 

"Provided that where, under section forty 
of this Act, the consent of a person is re- 
quired to the issue of a prospectus and he 
has given that consent, he shall not by 
reason of his having given it be hable 
under this subsection as a person who has 
authorised the issue of the prospectus ex- 
cept in respect of an untrue statement 
purporting to be made by him as an 
expert.” 

PROTEST. A protest is the official certi- 
ficate given by a notary public respecting 
the dishonour of a bill of exchange by non- 
acceptance or non-payment. '\^^en a bill 
is dishonoured, a holder may hand it to a 
notary public to be protested. The notary 
presents it again to the drawee or to the 
acceptor, and if acceptance or payment is 
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gtill not obtained, a note of the facts is 
made upon the bill, or upon a slip attached 
to the bill, which act constitutes a “noting" 
of the bill. (See Noting.) The official 
certificate, or protest, may be extended 
subsequently, as of the date of the noting. 
The bill may be noted on the day of its 
dishonour, and must be noted not later than 
the next succeeding business day. 

The following is a specimen (taken from 
Brooke's Notary) of a protest — 

Protest of a Bill on Non-Payment. 

On the day of one thousand 

nine hundred, and , I, R. B. Public 

Notary duly authorised, admitted and 

sworn, practising in L , in the County 

of L-- — , and United Kingdom of Great 
Britain and Ireland, at the request of C. D. 

of L (or of “the holder," or “the 

bearer" as the case may be), did exhibit 
the original bill of exchange, whereof a 
true copy is on the other side written (or 
did cause due and customary presentment 
to be made of the original bill of exchange 
whereof a true copy is on the other side 
written), unto E. F. (or as the case may be, 
unto a clerk in the counting-house of E. F.) 
the person upon whom the said bill is drawn 
(and by whom the same is accepted, if the 
bill have been accepted) and demanded 
payment thereof (or payment being there- 
upon demanded), and he answered that it 
would not be paid. 

Wherefore, I, the said Notary, at the request 
aforesaid, have protested, and by these 
presents do protest against the drawer of 
the said bill, and all other parties thereto, 
and all others concerned, for all exchange, 
re-exchange, and all costs, damages, and 
interest present and to come, for want of 
payment of the said bill. 

Which I attest, 

R. B. 

Notary Public, L . 

It is not necessary to note or protest 
inland bills in order to preserve the recourse 
against the drawer or indorsers, though they 
are sometimes noted, but, in the case of 
foreign bills, it is necessary to have them 
noted and protested, unless the remitter of 
the bills sends instructions that they are not 
to be noted or protested. A bill drawn in 
Eire and payable in England is a foreign bill 
within tTiftaning of the Bills of Exchange 
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Act, and if dishonoured by non-acceptance or 
non-pa 5 rment must be noted or protested. 
(See under Foreign Bill.) 

Bills must first be protested if they are 
to be accepted for honour or paid for 
honour. (See Acceptance for Honour, 
Payment for Honour.) 

Where an acceptor has become bankrupt 
or has disappeared, a bill is sometimes pro- 
tested “for better security." In such a case 
the bill would be presented at the address 
of the acceptor (not at the bank where it 
may have been accepted payable) and bet- 
ter security asked for, and be protested 
accordingly. 

The rules regarding the noting or protest 
of a bill are contained in Section 51 of the 
Bills of Exchange Act, 1882 — 

“(1) Where an inland bill has been dis- 
honoured it may, if the holder 
think fit, be noted for non-accept- 
ance or non-pa 3 mient, as the case 
may be ; but it shall not be neces- 
sary to note or protest any such bill 
in order to preserve the recourse 
against the drawer or indorser. 

“ (2) Where a foreign bill, appearing on 
the face of it to be such, has been 
dishonoured by non-acceptance it 
must be duly protested for non- 
acceptance, and where such a bill, 
which has not been previously 
dishonoured by non-acceptance, is 
dishonoured by non-pa 3 niient it 
must be duly protested for non- 
payment. If it be not so protested 
the drawers and indorsers are 
discharged. Where a bill does not 
appear on the face of it to be a 
foreign bill, protest thereof in case 
of dishonour is unnecessary. 

“ (3) A bill which has been protested for 
non-acceptance may be subsequent- 
ly protested for non-payment. 

“ (4) Subject to the provisions of this Act, 
when a bill is noted or protested, 
it may he noted on the day of its 
dishonour, and must he noted not 
later than the next succeeding busi- 
ness day. [As amended by the 
Bills of Exchange (Time of Noting) 
Act, 1917.] When a bill has been 
duly noted, the protest may be 
subsequently extended as of the 
date of the noting. 

“ (5) Where the acceptor of a bill becomes 
bankrupt or insolvent or suspends 
payment before it matures, the 
holder may cause the tfiU to be 
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protested for better security against 
the drawer and indorsers, 

" (6) A bill must be protested at the place 
where it is dishonoured : Provided 
that — 

“(a) When a bill is presented 
through the post office, and 
returned by post dishon- 
oured, it may be protested 
at the place to which it is 
returned and on the day of 
its return if received during 
business hours, and if not 
received during business 
hours, then not later than 
the next business day : 

“ (6) When a bill drawn payable 
at the place of business or 
residence of some person 
other than the drawee, has 
been dishonoured by non- 
acceptance, it must be 
protested for non-payment 
at the place where it is ex- 
pressed to be payable, and 
no further presentment for 
payment to, or demand on, 
the drawee is necessary. 

" (7) A protest must contain a copy of the 
bill, and must be signed by the notary 
making it, and must specify — 

“ (a) The person at whose request 
the bill is protested : 

“(6) The place and date of pro- 
test, the cause or reeison 
for protesting the bill, the 
demand made, and the 
answer given, if any, or 
the fact that the drawee or 
acceptor could not be found. 

“(8) When a bill is lost or destroyed, or 
is wrongly detained from the person 
entitled to hold it, protest may 
be made on a copy or written 
particulars thereof. 

“(9) Protest is dispensed with by any 
circumstance which would dispense 
with notice of dishonour. Delay 
in noting or protesting is excused 
when the delay is caused by cir- 
cumstances beyond the control of 
the holder, and not imputable to 
his default, misconduct, or negli- 
gence. When the cause of delay 
ceases to operate the bill must be 
noted or protested with reasonable 
diligence." 

Section 93 of the Act defines when noting 
is equivalent to protest — 


" For the purposes of this Act, where a bill 
or note is required to be protested within a 
specified time or before some further pro- 
ceeding is taken, it is sufficient that the bill 
has been noted for protest before the expira- 
tion of the specified time or the taking of the 
proceeding; and the formal protest may be 
extended at any time thereafter as of the 
date of the noting.” 

Where a notary public is not accessible. 
Section 94 of the Act makes provision for a 
bill to be protested by a householder or 
substantial resident of the place, in the 
presence of two witnesses. The words of the 
Section are — 

"Where a dishonoured bill or note is 
authorised or required to be protested, and 
the services of a notary cannot be obtained 
at the place where the bill is dishonoured, 
any householder or substantial resident of 
the place may, in the presence of two wit- 
nesses, give a certificate, signed by them, 
attesting the dishonour of the bill, and the 
certificate shall in all respects operate as if it 
were a formal protest of the bill. 

"The form given in Schedule I to this Act 
may be used with necessary modifications, 
and if used shall be sufficient.” 

"Schedule I. 

Form of protest which may be used when 
the services of a notary cannot be obtained. 

Know all men that I, A B (householder), 
of in the county of , 

in the United Kingdom, at the request of 
C D, there being no notary public available, 
did on the day of , 1 . . , 

at , demand payment (or accept- 

ance) of the bill of exchange hereunder 
written, from E F, to which demand he 
made answer (state answer, if any), wherefore 
I now, in the presence of G H and J K, 
do protest the said bill of exchange. 

Signed A B 

^ K [ 

N.B. — ^The bill itself should be annexed, 
or a copy of the bill and all that is written 
thereon should be underwritten.” 

It is to be observed that G H and J K 
are merely witnesses to A B’s signature, not 
witnesses to the presentment of the bill. 

When this form of protest is used it is not 
preceded by "noting.” The Act does not 
specifically refer to "noting,” but the above 
Section enacts that the certificate shall in all 
respects operate as if it were a formal protest 
of the bill. No stamp duty is payable on a 
householder's protest (see below). 
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A holder of a dishonoured bill may recover 
from any party liable on the bill the expenses 
of noting, or, when protest is necessary, and 
the protest has been extended, the expenses 
of protest. (Section 57 (1) (c).) Where 
payment is made to a notary when he pre- 
sents the bill, the acceptor should pay the 
notary's charges, though it has been decided 
that, in such a case, the notary’s charges can- 
not be enforced by law against the acceptor. 

Where a foreign bill has been accepted or 
paid as to part, it must be protested as to the 
balance. 

Where a foreign promissory note is dis- 
honoured protest thereof is unnecessary. 
(Section 89 (4).) 

The date on which bills are to be protested 
in foreign countries depends upon the laws 
of those countries. 

Stamp duty on protests was abolished by 
the Finance Act, 1949. 

(See Bill of Exchangl, Noting.) 

PROVABLE DEBTS. Those debts which 
a creditor is entitled to prove against a 
bankrupt’s estate (See Proof of Debts.) 

PROVISION FOR BAD AND DOUBTFUL 
DEBTS. (See Bad and Doubtful Debts.) 

PROVISIONAL CERTIFICATE. The cer- 
tificate which is issued to a person who has 
agreed to take up some new bonds which 
are being issued. When the various instal- 
ments have been paid, the bonds are issued 
in exchange for the provisional or scrip 
certificate. (See Scrip Certificate.) A 
provisional certificate may also be issued for 
new shares until the share certificate is ready 
for delivery. 

PROXY. The person who acts for an- 
other, also the document appointing him. 
The articles of association of a company 
usually provide for votes being given by 
proxy. 

The articles should be consulted on all 
questions regarding the votes of members. 

The instrument appointmg a proxy may 
be in the following form or in any other form 
which the directors shall approve — 

Company, Limited. 

I of in the 

county of bemg a member of the 

Company, Limited, hereby 
appoint of as my 

proxy to vote for me and on my behalf at the 
[ordinary or extraordinary, as the case may 
6#] general meetmg of the company to be 
held on the day of 

and at any adjournment thereof. 

Signed this day of 


Articles of association usually provide, 
with regard to joint registered holders of 
shares, that only the member whose name 
stands first on the register shall be entitled 
to vote in person or by proxy in respect of 
such shares. (See Regulation 63 of Table A 
under Votes.) A proxy, in that case, would 
be given by the first registered holder. 

Section 139 of the Companies Act, 1948, 
gives power to a company which is a member 
of another company, by resolution of the 
directors, to authorise any of its officials or 
any other person to act as its representative 
at any meeting of the other company, or at 
any meeting of any creditors of the other 
company, and to exercise the same powers 
on behalf of the company which he repre- 
sents as if he were an individual shareholder, 
creditor, or holder of debentures of the other 
company. (See Meetings.) 

A proxy appointed by a member of a 
private company to attend and vote at 
meetmg of the company shall have the same 
right as the member to speak at the meeting. 
(Section 136 (1).) 

On a poll taken at a meeting, a member 
entitled to more than one vote need not, if 
he votes, use all his votes or cast all the 
votes he uses, the same way. (Section 138.) 
This solves the difficulties of nominee com- 
panies and corporate trustees, who may hold 
shares on account of a multitude of persons. 
Such bodies can now take the instructions 
of the several interested parties as to the 
way the particular votes are to be cast. 

'The instrument appointmg a proxy must 
be deposited at the registered office of the 
company within the time specified in the 
articles, which must not be more than forty- 
eight hours before the meeting. (Section 
136 (3).) 

Proxies are exempt from stamp duty by 
the Fmance Act, 1949. 

(See also Meetings, Companies.) 

PUBLIC ACCOUNT. By Section 18 of the 
Exchequer and Audit Departments Act, 
1866 (29 & 30 Viet. c. 39)— 

“The Treasury may, from time to time, 
determine at what banks accountants shall 
keep the public moneys entrusted to them; 
and they may also determine what accounts 
so opened in the names of public ofl5cers or 
accountants in the books of the Bank of 
England, or the Bank of Ireland, or of any 
other bank, shall be deemed public accounts ; 
and on the death, resignation, or removal 
of any such public officers or accountants the 
balances remaining at the credit of such 
accounts shall, upon the appointment of 
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their successors, unless otherwise directed 
by law, vest in and be transferred to the 
public accounts of such successors at the said 
banks, and shall not, in the event of the 
death of any such public officers or account- 
ants, constitute assets of the deceased, or 
be in any manner subject to the control of 
their legal representatives.” 

By l^e Stamp Act, 1891, the following 
are exempt from stamp duty — 

Draft or order drawn upon any banker 
in the United Kingdom by an officer of a 
public department of the State for the 
payment of money out of a public account. 

Bill drawn in the United ^ngdom for the 
sole purpose of remitting money to be placed 
to any account of public revenue. (See list 
of exemptions under Bill of Exchange.) 
(See Local Authorities.) 

PUBLIC COMPANY. Any seven or more 
persons associated for any lawful purpose 
may by subscribing their names to a memor- 
andum of association and complying with 
the law regarding registration, form an 
incorporated company, with or without 
limited liability. (See Memorandum of 
Association.) When the company adver- 
tises itself by a prospectus and invites the 
public to subscribe for its shares, it is a public 
company. A private company may, under 
certain conditions, turn itself into a public 
company. (See Private Company.) A 
public company must file, with the registrar 
of companies, a prospectus or statement 
before Plotting any shares or debentures. 
(See Prospectus.) (See Companies.) 

PUBLIC EXAMINATION OF DEBTOR. 
When a receiving order has been made, the 
debtor must, within three days, if the order 
is made on the debtor's petition, or within 
seven da3rs, if made upon the petition of a 
creditor, submit a statement of his afiairs to 
the official receiver. (See Receiving Order.) 

Section 15 of the Bankruptcy Act, which 
deals with the public examination of a 
debtor, is as follows — 

” (1) Where the Court makes a receiving 
order, it shall, save as in this Act 
provided, hold a public sitting, on a 
day to be appointed by the Court, 
for the examination of the debtor, 
and the debtor shall attend thereat 
and shall be examined as to his 
conduct, dealings, and property. 
"(2) The examination shall be held as 
soon as conveniently may be after 
the exf^tioa of the time for the 
submission of the debtor's statement 
of aSsuxs. 


[PUB 

'* (3) The Court may adjourn the examina- 
tion from time to time. 

'* (4) Any creditor who has tendered a proof, 
or his representative authorised in 
writing, may question the debtor 
concerning his afiairs and the causes 
of his failure. 

” (5) The official receiver shall take part in 
the examination of the debtor ; and 
for the purpose thereof, if specially 
authorised by the Board of Trade, 
may employ a solicitor with or 
without counsel. 

” (6) If a trustee is appointed before the 
conclusion of the examination, he 
may take part therein. 

"(7) The Court may put such questions 
to the debtor as it may think 
expedient. 

"(8) The debtor shall be examined upon 
oath, and it shall be his duty to 
answer all such questions as the 
Court may put or allow to be put to 
him. Such notes of the examination 
as the Court thinks proper shall be 
taken down in writing, and shall be 
read over either to or by the debtor 
and signed by him, and may there- 
after, save as in this Act provided, 
be used in evidence against him; 
they shall also be open to the inspec- 
tion of any creditor at all reasonable 
times. 

” (9) When the Court is of opinion that the 
afiairs of the debtor have been suffi- 
ciently investigated, it shall by 
order declare that his examination 
is concluded, but such order shall 
not be made until after the day 
appointed for the first meeting of 
creditors.” (See Bankruptcy.) 

PUBLIC FUNDS. (See National Debt.) 

PUBLIC TRUSTEE. The Public Trustee 
Act, 1906, which came into operation on 
1st January, 1908, was passed with the ex- 
press object of enabling the public to guard 
against the risks and inconveniences which 
are incidental to the employment of private 
individuals in trust matters. On and after 
the first day of January, 1908, the public 
may (instead of selecting a private individual) 
secure the services of the Public Trustee. 
In the Public Trustee, the public will have 
an executor or trustee, who will never die, 
never leave the country, and never become 
incapacitated, and whose responsibility is 
guaranteed the G^nsolidated Fund of 
the United K^dom. 

Capacities in which the Public Trustee 
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MAY ACT. — ^The Public Trustee is authorised, 
if duly appointed, to act in any of the follow- 
ing capacities — 

I. As Executor or as Administrator of 
Estates. 

(1) As Executor and/or Trustee (and 

guardian of infants). 

(2) As Administrator in place of Exe- 
cutors appointed by Will or where 
there is no Executor. 

(3) As Administrator of intestates’ Es- 
tates, i.e. where there is no Will. 

II. As Trustee. 

(1) As Trustee of a new Settlement. 

(2) As Trustee under a Declaration of 
Trust. 

(3) As Trustee of an old Settlement, 
e.g. Marriage Settlement ; or 
Settlement made by Will. 

(4) As Custodian Trustee. 

(5) As Trustee by appointment in a 
Will. 

III. As Administrator of Estates of small 
value. 

IV. As investigator and auditor of the 
accounts of trusts not administered by the 
Public Trustee. 

The Public Trustee has, in addition to cer- 
tain privileges conferred upon him by the 
Act, all the same powers, duties, and lia- 
bilities, and is entitled to the same rights and 
immunities, and is subject to the control 
and orders of the Court, as a private trustee 
acting in the same capacity. The Public 
Trustee may, however, decline either abso- 
lutely, or except on conditions prescribed by 
the rules, to accept any trust, but he cannot 
decline on the ground only of the small value 
of the property. He may not accept any 
trust under a deed of arrangement for the 
benefit of creditors, nor for the administra- 
tion of any estate known or believed by him 
to be insolvent, nor made solely by way of 
security for money, nor exclusively for 
religious or charitable purposes. 

Wills. — ^The Public Trustee may be 
appointed even although the will was made 
or came into operation prior to January 1, 
1908, either alone or jointly with any other 
person or persons as executor, or as trustee, 
or as executor and trustee of a will, and 
either as ordinary trustee or as custodian 
trustee. He may be appointed in the simplest 
form possible, e.g. "1 appoint the Public 
Trustee as the executor and trustee of this 
my will.” 

The substitution of the name of the Public 
Trustee in a will already in existence for the 
names of the executors and trustees named 
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therein, or the addition of his name, can be 
effected by a simple codicil. 

The Public Trustee's acceptance of the 
office need not be invited at the time the 
will or codicil is made, although it is desirable 
that this course should be adopted when the 
trust is of an unusual nature. 

On the death of the testator it is the duty 
of the co-executor, if any, to inquire of 
the Public Trustee if he is prepared to act. 
On acceptance of office he executes an 
instrument of consent. 

Even after probate has been obtained 
an executor may, with the sanction of 
the Court, renounce in favour of the Pubhc 
Trustee. 

The Public Trustee may be appointed 
either as an original trustee of a settlement, 
or as a new trustee in an existing settlement 
when a vacancy arises in the trusteeship by 
death, or by one or more of the trustees 
desiring to retire. In the case of an existing 
settlement the persons entitled to appoint 
the Public Trustee are the person or persons 
having power to do so under the settlement, 
or if there are no such persons, then the con- 
tinuing or surviving trustees or their execu- 
tors or administrators. Inquiry should first 
be made if he will accept office, and notice 
should be sent to all persons beneficially 
interested to ascertain if they are agreeable 
to the appointment. 

Private trustees may retire, either singly 
or together, in favour of the I^blic Trustee. 

The Public Trustee may be appointed 
custodian trustee. On appointment, all se- 
curities and documents of title relating to 
the trust property, which would otherwise 
have remained in the custody of the ordinary 
trustees, are to be transferred to the Public 
Trustee; but the management of the trust 
property, as distinct from the custody of the 
securities, is to remain in the hands of the 
ordinary or managing trustees. 

Any person or persons interested in an 
estate, the gross capital value whereof can be 
proved to the satisfaction of the Public 
Trustee to be under ;^1,000, may apply in 
writing to the Public Trustee to administer 
the estate, and thereupon, unless he sees 
good reason to the contrary, if it appears to 
him that the persons beneficially entitled 
are persons of small means, the Public 
Trustee will undertake the administration. 

Under the Public Trustee Act a trustee or 
beneficiary can obtain an audit of trust 
accounts without appijring to the Court. 
Formal application must be made to the 
Public Trustee for the audit. 
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As a rule, the Public Trustee may not agree 
to act as ordinary trustee where the trust 
involves the carrying on of a business, ex- 
cept where the canying on of the business 
has for its ultimate object the sale or winding 
up of the business. But if he is to act 
merely as custodian trustee the carrying on 
of the business is immaterial, but he must not 
act in the management of the business, or hold 
any property which will expose the holder to 
any liability unless fully secured against loss. 

The Public Trustee may employ such 
bankers and other persons as he may con- 
sider necessary, and in determining who is to 
be employed he is to have regard to the 
interests of the trust, and when practicable 
to take into consideration the wishes of the 
creator of the trust and of the other trustees, 
if any, either expressed or as implied by the 
practice of the creator of the trust or in the 
previous management of the trust. 

By Rule 22 of the Pjiblic Trustee Rules, 
1912— 

“All sums payable out of the income or 
capital of the trust property shall 
be made by a cheque on a bank 
signed by not less than two persons, 
VIZ. : [a) by the Public Trustee and 
a co-trustee, or (6) by the Public 
Trustee and an officer of the Public 
Trustee authorised in writing by 
him to act in that behalf either 
generally or in any particular case, 
or (c) by a co-trustee and one such 
duly authorised officer, or (d) by 
two such duly authorised officers. 
Provided that in any particular case 
the Public Trustee may authorise 
the payment of income by the 
person liable to pay the same direct 
to the person entitled to receive 
the same, or to his bank.” 

The fees charged by the Public Trustee 
are divided into four classes : — 

1. The Acceptance Fee — payable out of 
capital. 

2. The Withdrawal or Distribution Fee — 
payable out of capital. 

3. The Income Fee — ^payable out of income. 
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4. Management Fees — ^payable generally 
out of capital. 

The fees are revised from time to time 
with a view to making the Public Trustee 
Office self-supporting. They were last re- 
vised on 1st January, 1948. Any revision 
applies to the wills of testators not yet dead 
and to wills and trusts in course of adminis- 
tration. 

When the Public Trustee acts as custodian 
trustee, the capital fees on acceptance and 
withdrawal are reduced by one-half, but 
the ordinary rates of income fees apply. 
The investment fees are also reduced by 
one-half. 

Further information regarding the duties 
of the Public Trustee as custodian trustee 
will be found under the heading Custodian 
Trustee. 

Particulars as to the practice of the 
Department when transferring securities 
are given in the article Transfer of 
Securities (Public Trustee). 

For the convenience of testators and 
beneficiaries whose connections are mainly 
with the North of England, a branch office 
was opened, in 1914, in Manchester, and a 
Deputy Public Trustee was appointed for 
that district. 

PUISNE MORTGAGE. A legal mortgage 
not protected by the deposit of the relative 
title deeds. It can be protected by registra- 
tion as a Class C (i) charge on the Land 
Charges Register. iViority of puisne mort- 
gages depends not on the date of their 
creation, but on the date of their registration. 
(See Land Charges Act, Mortgage.) 

PUR AUTRE VIE. French, for the life of 
another. (See Cestui Que Vie.) 

PUT. A Stock Exchange term meaning 
the right to sell a specified security at a fixed 
price within an arranged penod. (See 
Options.) 

PUT AND CALL. A Stock Exchange 
term. A double option, that is, a right to 
buy or to sell a certain amount of a specified 
stock at a date and at a price as fixed when 
the option was purchased. 

PYX. (See Trial of the Pyx.) 
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QUALIFICATION OF DIRECTOR. The 

number of shares which is required to be 
held by a director of a company to qualify 
him for the ofl&ce. The Companies Act, 1948, 
does not provide for any special qualification, 
but in most companies a qu^ification is 
fixed by the Articles of Association. (See 
Directors.) 

QUALIFIED ACCEPTANCE. (See Accept- 
ance, Qualified.) 

QUALIFIED INDORSEMENT. (See In- 
dorsement.) 

QUALIFIED TITLE. A t 3 rpe of title regis- 
tered under the Land Registration Act, 1925. 
It was devised to meet cases where the title 
can only be established for a limited period 
and is practically unknown. (See Land 
Registration.) 

QUALIFYING AGREEMENT. The name 
sometimes given to the Memorandum of 
Deposit executed by a borrower who trans- 
fers stocks and shares into the name of the 
bank or its nominee as security. (See 
Memorandum of Deposit.) 

QUARTER DAYS. The English Quarter 
Days are — 

Lady Day . . March 25. 

Midsummer Day . June 24. 

Michaelmas . . September 29. 

Christmas Day . December 25. 

The Scottish Quarter Days are — 

Candlemas . . February 2. 

Whitsunday . May 15. 

Lammas . August 1. 

Martinmas . . November 11. 

QUASI-NEGOTIABLE INSTRUMENTS. 
Certain mercantile documents possess some, 
but not all, of the qualities of negotiable 
instruments and are thus called quasi- 
negotiable or semi-negotiable mstruments. 

The outstanding example of this type is 
the bill of lading. It is capable of transfer 
or assignment by indorsement and delivery, 
and the assignee will acquire a right to the 
goods and a right to sue on the contract in 
his own name. Thus far the bill of lading 
IS comparable to a fully negotiable instru- 
ment. But it ordinarily lacks the remaining 
quality of conferring a good title on an 
innocent transferee for v^uable considera- 
tion, irrespective of prior absence or defect 
of title. There is, however, an exception to 
this rule in that an innocent sub-buyer can 
retain the goods represented by the bill 
against the unpaid seller if the original buyer 
has become insolvent. In other words, in 
such a case the unpaid seller's right of 
stoppage in transttu is defeated, and the 
sul^buyer gets a good title despite the 


infirmity of title of the original buyer. (See 
Negotiable Instruments, Sale of Goods 
Act.) 

QUIT RENT. In feudal times where land 
was granted by the lord of the manor for 
certain services to be rendered to the lord, 
those services could sometimes be got quit 
of by the payment of a rent, called quit 
rent. 

Copyhold was abolished 1st January, 1926, 
and manorial incidents, such as quit rents, 
were extinguished by compensation. (See 
Copyhold.) 

QUORUM. Literally, of whom, e.g. there 
may be twenty directors, "of whom’’ 
{quorum) three may act. 

A quorum is the number of persons which 
must be present at a meeting of the directors 
or members of a company before any busi- 
ness can be done. In companies which are 
governed by Table A (see Articles of 
Association), no business can be transacted 
at a general meeting unless three members 
are present, except that "If within half an 
hour from the time appointed for the meet- 
ing a quorum is not present, the meeting, 
if convened upon the requisition of members, 
shall be dissolved. In any other case it shall 
stand adjourned to the same day in the next 
week at the same time and place, or to such 
other day and at such other time and place 
as the directors may determine; and if at 
the adjourned meeting a quorum is not pre- 
sent within half an hour from the time 
appointed for the meeting, the members 
present shall be a quorum." (Articles 53 
and 54.) 

Where a company has articles other than 
those of Table A they should be perused to 
ascertain how many members constitute a 
quorum. 

QUOTATION ON LONDON STOCK EX- 
CHANGE. The following rules as to ojB&cial 
quotations were issued by the Council of 
the Stock Exchange on 19th May, 1947 — 

Official Ltst. 

"159. (1) A list of securities (hereinafter 
referred to as 'the Official List') 
shall be published under the author- 
ity of the Council in which shall be 
quoted such securities as the Council 
shall from time to time order. 

Applicahon for Quotation. 

"(2) Apphcations for quotation in the 
Official List must be made to the 
Secretary of the Share and Loan 
Department and must comply with 
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the requirements of the Council as 
contained in Appendix 34. 

Council may Anticipate Quotation. 

“ (3) The Council may order the quotation 
of a security in the Official List 
before all stich requirements have 
been complied with, in which case 
the entry of the security in the 
Official List shall, until such re- 
quirements have been fully com- 
plied with, bear such distinguish- 
ing mark as the Council shall ^ect. 

Record of Marks. 

“(4) The Official List shall, unless the 
Council order otherwise, contain a 
record in such form as the Council 
shall determine of bargains marked 
by Members. 

Record of Inactive Quoted Securittes. 

“(5) The Council may make such pro- 
vision as it thhiks ht for the re- 
cording of bargains in inactive 
quoted securities, without pre- 
judice, however, to the validity of 
the quotation granted to such 
securities. 

Unauthorised Lists. 

*' (6) No list or record of dealings shall be 
published or sold by a Member 
without the sanction of the Council. 

Removal from Quotation and Suspension 
of the Record. 

“ (7) The grant of quotation may be can- 
celled and the security withdrawn 
from the Official List or the re- 
cording of bargains may be sus- 
pended on the authority of the 
Council or of the Chairman, a 
Deputy-Chairman, or two Members 
of the Committee on Quotations. 
Where such action is taken other- 
wise than by the Council, it shall 


be reported to the Council at the 
first available opportunity. 

Council’s Decisions to be Posted. 

“ (8) The decisions of the Council regard- 
ing {a) rejection or deferment of an 
application for quotation, or {b) 
cancellation of quotation or sus- 
pension of the record, shall be 
posted in the House and when 
ordered by the Council communi- 
cated to the Exchange Telegraph 
Company for announcement on 
the tape.” 

The requirements included in Appendix 34, 
mentioned in (2) above, are : All certificates 
should bear a footnote to the effect that 
no transfer of any portion of the holding 
can be registered without the production 
of the certificate. Where the capital of 
a company consists of more than one class 
of shares of the same denomination, the 
distinctive numbers of the shares of each 
class must be printed on the face of the 
share certificates. All preference share 
certificates should bear on their face a 
statement of the company’s capital and the 
conditions, both as to capital and dividends, 
under which the shares are issued. Deben- 
tures and debenture stock certificates should, 
in addition to legal requirements, state on 
their face the authority under which the com- 
pany is constituted, the nominal capital of 
the company, the dates when the interest 
on the debentures or debenture stock is 
payable, and the authority under which 
the issue is made (i.e. articles of associ- 
ation and resolutions) ; and on their back the 
conditions of issue, redemption and transfer. 

All certificates should state on their face 
the authority under which the company is 
constituted, and the amount of the author- 
ised capital of the company. 

In addition to other conditions precedent 
to an application for official quotation, the 
articles of association should provide that 
fully-paid shares shall be free from all lien. 
(See Lien.) 


524 



RAC] 


[REC 


R 


RACK RENT. A rent which, as its name 
implies, has been stretched or raised to the 
full annual value of the property, so that 
no more can be obtained. 

RAISED CHEQUE. (See under Altera- 
tions, Material Alteration.) 

RATE OF EXCHANGE. The price of 
money in one country stated in the currency 
of another country. (See Bill of Exchange, 
Exchange Control Act, 1947, Exchange 
Restrictions.) 

RE-ACCEPTANCE. (See under Accept- 
ance.) 

REAL ESTATE. By the Administration 
of Estates Act, 1925, Section 3 (1). "In this 
Part of this Act ‘Real Estate’ includes: 

" (a) Chattels real, and land in possession, 
remainder, or reversion, and every 
interest in or over land to which 
a deceased person was entitled at 
the time of his death ; and 

" (b) Real estate held on trust (including 
settled land), or by way of mortgage 
or security, but not money to arise 
under a trust for sale of land, 
nor money secured or charged on 
land.” 

Real property devolves on the personal repre- 
sentatives of a deceased person. (Section 1 
( 1)0 

REALTY. (From Latin, res, a thing.) 
Property is divisible into "real” and 
"personsd,” or "realty” and "personalty.” 

Realty includes freehold land, but not 
leasehold land (leasehold is included under 
personalty), ^^ilere real property is to be 
sold, according to the terms of a will, it is 
reckoned as personalty. If Brown leaves his 
"real” property to Jones, Jones is called the 
devisee, and the property is said to be 
devised. If he leaves "personal” property, 
Jones is called the legatee and the property 
IS said to be bequeathed. 

The distinction between realty and per- 
sonalty arose from the fact that the tenant 
of a freehold estate who was dispossessed of 
it could bring an action to recover the land 
itself, the "thing” or "res” of which he had 
been deprived. The property that could be 
recovered was called re^ property. In the 
case of a tenant for a fixed term of years, 
however, he could not bring an action for 
recovery of the land itself but only an action 
for damages against the person who had 
deprived him of the land. Hence leasehold 
estates were called personal property. 

REBATE. Literally a drawing back. At 
the end of a half-year a banker calculates the 
amount of rebate on bills discounted — ^that 


is, he takes into his profit and loss account 
only the amount of discount up to the end 
of the half-year, the discount from that date 
till the maturity of the bills (the rebate 
amount) being carried forward into the 
accounts for Ike next half. The rebate is 
one of the items which passes through the 
adjustment of interest account. 

The word is also used with reference to 
an amount of interest credited to an account 
to refund a sum previously charged. 

If a documentary bill is paid before 
maturity it is said to be paid under rebate, 
an allowance of J per cent above the deposit 
rate of the principal London banks being 
made. (See Documentary Bill.) 

As to the rebate to be deducted when a 
creditor proves upon a bankrupt’s estate for 
a debt payable at a future time, see Rule 22, 
under Proof of Debts. 

RECEIPT. A receipt is a written acknow- 
ledgment of having received a sum of money. 

"A receipt is not required to be given 
in a ready-money transaction” {Bussey v. 
Barnett, 9 M. & W. 312), but "if a written 
receipt is given, it must be stamped.” 
(Alpe's Law of Stamp Duties.) The payment 
of the stamp is thrown on the person to 
whom the pa3nnent is made. 

By the Stamp Act, the duty is — 

i s. d. 

Receipt given for, or upon the 
payment of, money amounting 
to £2 or upwards . . .002 

(Increased from Id. to 2d., as from 
1st September, 1920, by the 
Finance Act, 1920.) 

Exemptions. 

(1) Receipt given for money 

deposited in any bank, or 
with any banker, to be 
accounted for and ex- 
pressed to be received of 
the person to whom the 
same is to be accounted 
for. 

(2) Acknowledgment by any 

banker of the receipt of 
any bill of exchange or 
promissory note for the 
purpose of being pre- 
sented for acceptance or 
payment. 

(3) Receipt given for or upon 
the payment of any pv- 
liamentary taxes or duties 
or of money to or for the 
use of Her Majesty. 
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(4) Receipt given by an officer 
of a public department 
of the State for money 
paid by way of imprest 
or advance, or in adjust- 
ment of an account, where 
he derives no personal 
benefit therefrom. 

(5) Receipt given by any 
agent for money im- 
prested to him on account 
of the pay of the army. 

(6) Repealed. (See below.) 

(7) Receipt given for any 
principal money or inter- 
est due on an exchequer 
bill. 

(8) Repealed. (See below.) 

(9) Receipt given upon any 
bill or note of the Bank 
of England or the Bank 
of Ireland. 

(10) Receipt given for the con- 
sideration money for the 
purchase of any share in 
any of the Government or 
Parliamentary stocks of 
funds, or in the stocks 
and funds of the Secre- 
tary of State in Council 
of India, or of the Bank 
of England, or of the 
Bank of Ireland, or for 
any dividend paid on any 
share of the said stocks 
or funds respectively 

(11) Receipt indorsed or other- 
wise written upon or con- 
tained in any instrument 
liable to stamp duty, and 
duly stamped, acknow- 
ledging the receipt of 
the consideration money 
therein expressed, or the 
receipt of any principal 
money, interest, or an- 
nuity thereby secured or 
therein mentioned. 

(12) Receipt given for any 
allowance by way of 
drawback or otherwise 
upon the exportation of 
any goods or merchandise 
from the United King- 
dom. 

(13) Receipt given for the re- 
turn of any duty of cus- 
toms upon a cer^cate of 
over entry. 


(14) Receipt given by an offi- 
cer of a county court for 
money received by him 
from a party to any pro- 
ceeding in the court. 

(Finance Act, 1930.) 

(14a) Receipt given in respect 
of any sum payable as 
compensation under the 
Workmen’s Compensa- 
tion Act, 1925. (Finance 
Act, 1930.) 

(15) Receipt given by or on 
behalf of a clerk to 
justices or magistrates for 
money received in respect 
of a fine. (Finance Act, 

1930.) 

Receipts upon letters of allotment oi 
scrip certificates are not now exempt. 
Exemption No. 11 no longer applies. 

The Finance Act, 1924, Section 36, repealed 
exemption number 6 in the Stamp Act, 1891, 
and substituted the following exemption — 

"Receipt given for or on account of any 
salary, pay or wages, or for or on 
account of any other like payment 
made to or for the account or ^nefit 
of any person, being the holder of an 
office or any employee, in respect of 
his office or emplo 3 nnent, or for or 
on account of money paid in respect 
of any pension, superannuation 
allowance, compassionate allowance 
or other like allowance." 

The Finance Act, 1895, Section 9, repealed 
exemption number 8 m the Stamp Act, 1891, 
"Receipt written upon a bill of exchange or 
promissory note duly stamped,” and enacted 
that the duty shall be charged as if the 
exemption had not been contained in that 
Act, provided that neither the name of a 
banker (whether accompanied by words of 
receipt or not) written in the ordinary course 
of his business as a banker upon a bill of 
exchange or promissory note duly stamped, 
nor the name of the payee written upon a 
draft or order, if payable to order, shall 
constitute a receipt chmgeable with stamp 
duty. 

By the Friendly Societies Act, 1896, 
Section 33, a receipt given by or to a regis- 
tered society in respect of money payable 
by virtue of its rules or of this Act, is 
exempt. 

The Stamp Act, 1891, provides — 

"101. (1) For the purposes of this Act 
^e expression ‘ receipt ’ includes 
any note, memorandum, or writing 
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whereby any money amounting to 
two pounds or upwards, or any bill 
of exchange or promissory note for 
money amounting to two pounds or 
upwards, is acknowledged or ex- 
pressed to have been received or 
deposited or paid, or whereby any 
debt or demand, or any part of a 
debt or demand, of the amount of 
two pounds or upwards, is acknow- 
ledged to have been settled, satisfied 
or discharged, or which sigmfies or 
imports any such acknowledgment, 
and whether the same is or is not 
signed with the name of any person. 

‘ (2) The duty upon a receipt may be 
denoted by an adhesive stamp, 
which IS to be cancelled by the 
person by whom the receipt is given 
before he delivers it out of his 
hands. 

" 102. A receipt given without being 
stamped may be stamped with an impressed 
stamp upon the terms following; that is to 
say, 

* ' ( 1 ) Within fourteen days after it has been 
given, on payment of the duty and 
a penalty of five pounds ; 

“(2) After fourteen days, but within one 
month after it has been given, on 
payment of the duty and a penalty 
of ten pounds ; 

and shall not in any other case be stamped 
with an impressed stamp. 

*' 103. If any person — 

" (1) Gives a receipt liable to duty and not 
duly stamped ; or 

” (2) In any case where a receipt would be 
liable to duty refuses to give a 
receipt duly stamped ; or 

“ (3) Upon a payment to the amount of 
two pounds or upwards gives a 
receipt for a sum not amounting to 
two pounds, or separates or divides 
the amount paid with intent to 
evade the duty ; 

he shall incur a fine of ten pounds." 

Where a form of receipt, either on the face 
or on the back of a cheque, is signed, it must 
be stamped, unless it comes under the 
exemption as contained in Section 36, 
Finance Act, 1924 (see above), in which case 
the drawer should mark the receipt form 
that it is exempt or that the payment is for 
salary or wages. If such an intimation is 
not given, the banker is justified in refusing 
payment until the receipt is stamped. When 
a receipt is signed in a foreign country on a 
cheque drawn on this country, the duty of 


the paying banker is referred to in the article 
Receipt on Cheque. 

If a receipt is placed upon a bill or pro- 
missory note (except by a banker), it 
requires to be stamped. (See above.) 

When a deposit receipt is issued, it does 
not require a stamp (exemption No. 1, see 
above), but when it is discharged by the 
depositor signing a form of receipt on the 
back, a stamp is required. To save the 
trouble of aflEixing an adhesive stamp on 
pa 3 nnent of a deposit receipt, the receipts 
of some banks are impressed with a stamp 
when issued. 

Where a banker acknowledges the receipt 
of money from, say, Jones for the credit of 
Brown, a stamp is required. Where a letter 
acknowledges a payment and encloses a 
stamped receipt, it is considered that one 
stamp is sufficient [Attorney- General v. Ross, 
[1909] 2 I.R. 246). 

When a receipt is given in duplicate, both 
the original and the duplicate are subject to 
the twopenny stamp duty. (Board of Inland 
Revenue.) 

The grounds for this opinion are not stated, 
but presumably they are to be found in the 
Schedule to the Stamp Act, 1891, as set out 
in the article Copy. 

A receipt stamp may be either impressed 
or adhesive. 

Stamps to the value of twopence may be 
used instead of one for twopence. 

Where a debt is paid by cheque, it is not 
necessary to state on the receipt that pay- 
ment W 21 S made by cheque, as the person 
taking the cheque can, in the event of the 
cheque being dishonoured, sue the debtor 
for tile amount. 

Receipts for subscriptions to charities are 
chargeable with duty; but Alpe's Law of 
Stamp Duties states that the Commissioners 
do not enforce a penalty if "a receipt for a 
donation or subscription to an institution 
totally devoted to charitable purposes" is 
given unstamped. (See Receipt on Cheque.) 

The receipt by a building society upon a 
mortgage which has been repaid is exempt 
from stamp duty. (See Statutory Receipt.) 

The receipt which, under the Law of 
Property Act, 1925, takes the place of a 
reconveyance of a discharged mortgage, is 
liable to reconveyance duty. (See Mort- 
gage.) 

A receipt indorsed upon an equitable 
charge is not liable to stamp duty, as it 
comes within Exemption 1 1 (see above) . 

RECEIPT ON CHEQUE. Many customers 
use cheques with a form of receipt upon the 
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face or upon the back, such receipt being, 
in most cases, the only one which the drawer 
of the cheque requires from the person to 
whom the cheque is payable. 

A document of tlus description is some- 
times worded : “ Pay or order the sum 

of when the receipt on the back hereof 

has been duly stamped, signed and dated.'* 

The print^ form on the back may be: 
"Received from the amount. named 

on the face hereof. 


Date 



Below the receipt the following words are 
sometimes printed: "The receipt as above 
is also the indorsement of the cheque and 
is the only acknowledgment required." 

The receipt, instead of being on the back, 
is, as mentioned, sometimes on the face, 
below the drawer’s signature, and in addition 
to the receipt being signed the document 
may require to be indorsed. 

Such a document does not agree with the 
definition of a cheque in the Bills of Ex- 
change Act, 1882. To comply with that 
Act a cheque must be an unconditional 
order in writing. In the form above given, 
the order to pay is conditional upon the 
receipt being duly completed. 

As an instrument of this nature is not a 
cheque, the protection afforded by the Bills 
of Exchange Act to a banker pa 3 dng a cheque 
drawn upon him, will not extend to it. But 
it is considered that protection is afforded to 
the banker collecting such a document when 
crossed by Section 17 of the Revenue Act, 
1883, which provides as follows — 

"Sections 76 to 82, both inclusive, of the 
Bills of Exchange Act, 1882, and Section 25 
of the Forgery Act, 1861, shall extend to 
any document issued by a customer of any 
banker, and intended to enable any person 
or body corporate to obtain pa 3 rment from 
such banker of the sum mentioned in such 
document, and shall so extend in like manner 
as if the said document were a cheque: 
Provided that nothing in this Act shall be 
deemed to render any such document a 
negotiable instrument. For the purpose of 
this Section, Her Majesty's Paymaster- 
General and the Queen's and Lord Treas- 
urer's Remembrancer in Scotland shall be 
deemed to be bankers, and the public 
officers drawizig da them shall be deemed 
customers." Sir John R. Fa^et points out in 


his Law of Banking that the Revenue Act 
treats these documents as not negotiable 
instruments, "not negotiable" having appar- 
ently the meaning of not transferable, and 
adds that it would seem "that the banker's 
safer course is in all cases to regard docu- 
ments of this sort as available only in the 
hands of the payee." 

The use of documents of this nature is 
becoming very common, and as the banker’s 
position with regard to them appears to be 
so uncertain and unsatisfactory, it is neces- 
sary, for the banker's protection, that he 
should obtain, from the customer using this 
special form, an indemnity to the following 
effect — 

"In consideration of your allowing me, or 
persons duly authorised by me, to draw 
drafts on you with receipts attached in the 
form annexed, I undertake that you shall 
have as against me in respect thereof the pro- 
tection afforded by Section 60 of the Bills of 
Exchange Act, 1882, and that the signature 
of the receipt at the foot of such drafts shall 
have the effect of and operate as an indorse- 
ment within the meaning of the same 
Section." It is to be noted that the indemnity 
would protect only the pa 3 ring banker, and 
that with regard to various statutory bodies 
who use this form of cheque an indemnity 
may be ultra vires. 

Orders issued by Local Authorities are 
frequently payable upon condition that a 
form of receipt is signed, and in addition 
they are drawn upon the treasurer, and not 
upon a bank, and are therefore not cheques. 
If the treasurer pajrs such orders to a wrong 
person he is liable to the true owner. If a 
banker collects one of these orders bearing 
a forged indorsement he also is liable to the 
true owner. (See further under Local 
Authorities.) 

In addition to the form of document given 
above, some cheques have a note at the foot 
that "the receipt on the back hereof must 
be stamped, signed and dated.” In other 
cases no reference at all to a receipt appears 
on the face of the cheque, but on the back 
may be found a receipt such as "Received 
from the amount named on the 

face hereof. 

2d. 

Stamp 


In the cases where there is no condition 
attached to the order to pay, 1±ie cheque 
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is not excluded from the definition given 
in the Act. A mere note at the foot, or 
on the back, of a cheque with respect to a 
receipt, and the presence of a form of receipt 
on the cheque, so long as the order to pay 
is unconditional, does not, apparently, afiect 
the nature of the instrument. In Nathan v. 
Ogden (1905), 21 T.L.R. 775, where a cheque 
had printed at the foot tte words "the 
receipt at back hereof must be signed, which 
signature will be taken as an indorsement 
of the cheque," it was held that the instru- 
ment was a cheque, and that the words at 
the foot were not addressed to the banker 
and did not afiect him. Sir John R. Paget 
(in the Gilbart Lectures, 1911), expressed 
the opinion that a note on a cheque to the 
above effect "comes very near making the 
order conditional, although not actually 
incorporated with that order. If it is not 
addressed to the drawee it still affects him.” 
In practice, bankers do regard such a note 
on a cheque as a condition which must be 
fulfilled before pa 3 ntnent of the cheque. 

Some cheques with receipt forms bear an 
announcement, as mentioned above, that 
the signature of the receipt is intended to 
be an indorsement as well as a receipt. Sir 
John R. Paget has expressed the opinion 
that such a signature is not an indorsement 
within the meaning of the term as used in 
the Bills of Exchange Acts, and that "a 
banker paying an order cheque on which 
such is the only indorsement loses the 
protection of Section 60 and, if crossed. 
Section 80. A banker collecting such cheque, 
crossed, cannot set up Section 82. Independent 
indorsement is requisite in every case.” 

Certain cheques provide for the receipt 
being signed by procuration. The following 
is an example — 

"Pay John Brown the sum named below 
if presented within six months from the date 
hereof duly stamped, signed and dated 

"Received the sum of as per 

particulars furnished. 

“Note. This receipt should be signed by 
the payee, but a "per pro.” discharge will 
be accepted if guaranteed by the payee’s 
bankers. In the case of a corporate body, 
the receipt must be signed on their behalf by 
an authorised officer whose position must 
be stated." 

A receipt on a cheque, whether upon the 
face or upon the back, requires a twopenny 
stamp, if the amount is £2 or over, unless 
the signer of the receipt is exempted by law, 
and ^e signature should not be written 
wholly on ^e stamp. By the Finance Act, 


1924, receipts for wages, salaries, and similar 
payments (see under Receipt) are exempted 
from duty, and a cheque bearing a form 
of receipt should, when coming under that 
exemption, be marked by the drawer that 
the receipt is exempt from stamp duty or 
that the payment is for salary or wages, 
the instructions being confirmed by the 
drawer's signature. In the absence of such 
information the banker is justified in refusing 
payment of the cheque unless the receipt is 
stamped. A banker is not under a legal 
obligation to see that a receipt on a cheque 
is stamped, but by consenting to pay 
cheques bearing a printed receipt it becomes 
a duty to his customer to see that the 
receipt is duly stamped. 

A receipt executed abroad on a cheque 
drawn on a bank in the United Kingdom is 
liable to British stamp duty if the cheque 
was in payment of a transaction arising out 
of a contract executed in this country. ^Qien 
a cheque of this kind is to be sent abroad 
the receipt should be stamped before des- 
patch, as the necessary British stamp would 
not be obtainable in the foreign country. 

If, however, the cheque was, for example, 
drawn in favour of a foreign hotel-keeper to 
pay his hotel bill, it would be outside 
the provisions of Section 14 (4) and would 
not require stamping. (See Se^ion 14 (4), 
Stamp Act, 1891, under Stamp Duties.) 
As a paying banker would usually be ignorant 
of the circumstances in which the cheque was 
issued, the Council of the Institute of 
Bankers consider "that, in the absence of 
instructions to the contrary from the drawer, 
a stamped receipt should be required before 
the cheque is paid.” {Journal of the Institute, 
Vol. 47, p. 496.) 

A receipt by a banker upon a bill or cheque 
is exempt, provided it is given "in the 
ordinary course of his business as a banker.” 
(See Receipt.) 

RECEIVER FOR DEBENTURE HOLD- 
ERS. A debenture holder or other creditor of 
a company who considers that the assets of 
the company are in jeopardy, may apply 
to the Court for the appointment of a receiver. 
By Section 368 of the Companies Act, 1948, 
the Official Receiver may be so appointed. 
A receiver appointed by the Court will, on 
the application of the liquidator of a com- 
pany, have his remuneration fixed by the 
Court. (Section 371.) 

The appointment of a receiver for deben- 
ture holders usually arises, however, where, 
consequent upon default in principal or 
interest pa 3 mient or on the happening of 
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other event mentioned in the debenture or 
trust deed, the stipulated number of deben- 
ture holders execute a document under hand 
appointing a nominee as receiver. 

The appointment of a receiver must be 
notified by the person making the application 
to the Court, or by the person appointing the 
receiver under the powers contained in the 
debenture, to the Registrar of Companies 
within seven days under a penalty of £S for 
each day of default. (Section 102.) 

A receiver must lodge six-monthly state- 
ments of accounts with the Registrar of 
Companies. (Section 374 (1).) 

Where a receiver is appointed in respect 
of a debenture containing a floating charge, 
he must be supphed within fourteen days 
with a statement of the company’s affairs 
in prescribed form. Within two months of 
the receipt of such statement, the receiver 
must send to the Registrar of Companies 
and to the bank a copy of such statement 
with his comments thereon. Any trustees 
for the debenture-holders must be supphed 
with a summary of the statement. 

Thereafter the receiver must supply the 
Registrar of Companies, and any trustees for 
the debenture-holders, with a summary of 
receipts and payments for each twelve 
months within two months of the expira- 
tion of such period. (Section 372 (2).) 

The appointment of a receiver puts into 
his hands all the assets which were the 
subject of a fixed charge m the debenture, 
and also “ crystalhses ” any floating charge, 
so that he is also entitled to any assets 
that were covered by such floating charge. 

A banker should require evidence of 
appointment in the shape of the Court 
Order or the document of appointment by 
the debenture holders. In the latter case 
he should see a copy of the debenture to 
confirm that the receiver has been duly 
appointed and also to 2 iscertain if the deben- 
ture gives a floating charge on the company’s 
assets. For the receiver will ask for any 
credit balance to be paid over to him and 
this should only be done where there is such 
a floating charge (which will have become 
"fixed” by the receiver’s appointment). A 
debenture usually contains a provision that 
any receiver appointed shall be deemed to 
be the agent of the company m order that 
the company shall be liable for his remunera- 
tion, default, etc. On notice that a receiver 
has been appointed the account(s) of the 
company sho^d be stopped and any cheques 
thereafter presented returned marked "Re- 
oeiver appointed/' or "Refer to Drawer/' 


A credit balance cannot be retained 
against a receiver in respect of unmatured 
discounted bills, but it can be retained in 
respect of discounted bills overdue and 
unpaid, and in respect of a loan. In the latter 
case this is so even if no demand for repay- 
ment has been made, for a loan payable on 
demand (as all bank advances are) is pre- 
sently payable although no demand has been 
made. {Re J. Brown’s Estate, [1893] 2 Ch. 
300.) 

Where a receiver appointed by the Court 
wishes to borrow, an Order of the Court 
authorising the borrowing and the giving of 
security over the company's assets must be 
exhibited. In the absence of a personal 
covenant for repayment by the receiver or 
the giving of priority by the Court to the 
bank advances over the receiver’s right to 
be indemmfied out of the assets of the estate 
in respect of his costs and charges, etc., the 
receiver will have first claim against the 
security in respect of his expenses, etc. 

In the case of a receiver appointed out of 
Court, he has power to borrow if the deben- 
ture conferred a power to carry on the 
business of the company, but the debenture 
holders should postpone their claims on the 
company's assets in favour of the bank. 

By Section 369 (2) of the Companies Act, 
1948, a receiver appointed out of Court is 
personally liable for any contract he enters 
into (e.g. for any borrowing of money). 
Previously he was only personally liable if 
he had in some explicit way admitted 
liability. 

A receiver appointed out of Court can 
now apply to the Court for directions as in 
the case of a receiver appointed by the 
Court. (Section 369 (1).) 

Where a receiver is acting and the com- 
pany is in liquidation, the Inland Revenue 
are prepared to extend the provisions of 
Section 339 (1) of the Companies Act, 1948, 
regarding the exemption from stamp duty 
of liquidator’s cheques (save in a member's 
voluntary winding up) to cheques drawn by 
the receiver. 

(See Companies, Mortgage, Official 
Receiver, Winding Up.) 

RECEIVER FOR PARTNERSHIP. Where 
the members of a firm are in disagreement, 
application is sometimes made to the Court 
for dissolution of the firm. The Court will 
appoint a receiver for the purpose of winding 
up the business of the firm. His function is 
to complete existing contracts, to get in the 
debts owing to the firm, to realise the partner- 
ship assets, discharge the firm's debts, and 
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distribute any surplus to the partners in 
accordance with the articles of partnership, 
if any. On the appointment of a receiver, 
the partners' powers to bind the firm cease, 
and a credit balance on the firm's account 
can safely be paid over to the receiver after ex- 
hibition of his appointment and identification. 

In some cases, a receiver and manager is 
appointed by the Court, who will have power 
not only to fulfil existing contracts, but to 
enter into such new contracts as are neces- 
sary for the ordinary conduct of the business. 

A receiver or receiver and manager cannot 
validly charge any of the firm’s assets as 
security for an advance without the Court’s 
leave. Failing a Court Order, the receiver 
should assume personal liability for any 
borrowing. 

RECEIVER IN LUNACY. A person 
authorised by the Court to receive and 
administer the assets of a person certified 
to be of unsound mind, under the direction 
of the Court. He must give security to the 
satisfaction of the Master in Lunacy, but 
there is no onus on a banker to satisfy 
himself that this formality has been com- 
pleted. A receiver’s authority is found in 
the document known as a Lunacy Order 
issued by the Court, an ofi&cial copy of which 
should be obtained and filed. Where the 
Order authonses a receiver to deal with 
funds or securities in a banker’s hands, the 
receiver’s receipt therefor will be a good 
discharge for the banker. 

A receiver has no power to borrow unless 
authorised by the Court. His account should 
be earmarked with the name of the patient’s 
estate and it is in effect a trust account. On 
the death of the patient, the receiver’s 
powers cease and the deceeised's assets are 
administered by his personal representatives. 
In such a case a receiver would be entitled 
to complete any transactions entered into 
before ■^e patient’s decease. 

Application for the appointment of a 
receiver where the estate is small can be 
made to the Personal Application Branch 
of the Management and Administration 
Department, Royal Courts of Justice, W.C.2. 
The procedure is neither expensive nor 
lengthy. (See Lunacy.) 

A receiver can be appointed on other 
grounds than insanity, e.g. senility or com- 
plete ph3rsical infirmity. 

RECEIVER OF RENTS. When a mort- 
gagee by deed, through default of the 
mortgagor, is in a position to exercise his 
power of sale, he may, if he choose, appoint 
a receiver to collect the rents and manage 


the estate or business. By so doing, the 
mortgagee avoids the risks to which he 
would be liable if he entered into possession 
himself, as a receiver is deemed to be the 
agent of the mortgagor. 

The Law of Property Act, 1925, defines 
the appointment, powers, remuneration and 
duties of a receiver as follows — 

Section 109. (1) A mortgagee entitled 

to appoint a receiver under the 
power in that behalf conferred by 
this Act shall not appoint a receiver 
until he has become entitled to 
exercise the power of sale conferred 
by this Act, but may then, by 
writing under his hand, appoint 
such person as he thinks fit to be 
receiver. 

(2) The receiver shall be deemed to be 

the agent of the mortgagor; emd 
the mortgagor shall be solely re- 
sponsible for the receiver’s acts or 
defaults, unless the mortgage deed 
otherwise provides. 

(3) The receiver shall have power to 

demand and recover all the income 
of the property of which he is 
appointed receiver, by action, dis- 
tress, or otherwise, in the name 
either of the mortgagor or of the 
mortgagee, to the full extent of the 
estate or interest which the mort- 
gagor could dispose of, and to give 
effectual receipts, accordingly, for 
the same. 

(4) A person paying money to the receiver 

shall not be concerned to inquure 
whether any case has happened to 
authorise the receiver to act. 

(5) The receiver may be removed, and a 

new receiver may be appointed, 
from time to time by the mortgagee 
by writing under his hand. 

(6) The receiver shall be entitled to retain 

out of any money received by him, 
for his remuneration, and in satis- 
faction of all costs, charges, and 
expenses incurred by him as re- 
ceiver, a commission at such rate, 
not exceeding five per centum on 
the gross amount of all money 
received, as is specified in his ap- 
pointment, and if no rate is so speci- 
fied, then at the rate of five per 
centum on that gross amount, or at 
such higher rate as the Court thinks 
fit to allow, on application made by 
him for that purpose. 

(7) The receiver shall, if so directed in 
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writing by the mortgagee, insure 
and keep insured against loss or 
damage by fire, out of the money 
received by him, any building, 
effects, or property comprised in the 
mortgage, whether affixed to the 
freehold or not, being of an insur- 
able nature. 

(8) The receiver shall apply all money 
received by him as follows, namely : 

(a) In discharge of all rents, 
taxes, rates, and outgoings 
whatever affecting the mort- 
gaged property; and 

(b) In keeping down all annual 

sums or other payments, 
and the interest on all prin- 
cipal sums, having priority 
to the mortgage in right 
whereof he is receiver; and 

(c) In payment of his commis- 

sion, and of the premiums 
on fire, life, or other insur- 
ances, if any, properly pay- 
able under the mortgage 
deed or under tlus Act, and 
the cost of executing neces- 
sary or proper repairs direc- 
ted in writing by the mort- 
gagee; and 

(d) In payment of the interest 
accruing due in respect of 
any pnncipal money due 
under the mortgage : and 

(e) In or towards discharge of 
the principal money if so 
directed in writing by the 
mortgagee ; 

and shall pay the residue of the 
money received by him to the per- 
son who, but for the possession of 
the receiver, would have been en- 
titled to receive the income of the 
mortgaged property, or who is 
otherwise entitled to that property. 

Any order appointing a receiver or 
sequestrator of land may registered under 
the Land Charges Act, 1925. (See Land 
Charges.) 

Where the power of a mortgagee either to 
sell or appoint a receiver is m^e exercisable 
by reason of the mortgagor committing an 
sJct oi bankruptcy or being adjudged a 
bankrupt, such power shall not be exercised 
only on account of the act of bankruptcy or 
adjudication, without the leave of the Court. 
Tl^ applies only to a mortgage executed 
after 1925. (Section 110.) 

If a receiver of rents is aj^inted in 


respect of land charged by a limited com- 
pany, notice of the appointment must be 
lodged with the Registrar of Companies, 
otherwise a fine of £5 for each day of default 
will be incurred. (Companies Act, 1948, 
Section 102 (1).) 

A receiver of rents is appointed by a 
bank where its power of sale has arisen over 
property held as security, and the property 
has been leased by the borrower and a sale 
is not immediately practicable. 

RECEIVER UNDER AGRICULTURAL 
CHARGE. In the case of a short term credit 
under the Agricultural Credits Act, 1928, 
secured by a fixed and/or a floating charge 
on the farmer's assets, provision is made 
for the conversion of any floating charge 
into a fixed one on the happening of specified 
events such as the death or bankruptcy of 
the farmer or default in pnncipal or interest 
pa 3 rments. Thereupon the proprietor of the 
charge can appoint a receiver to take posses- 
sion of the assets covered by such charge, 
whether fixed or floating or both. 

RECEIVER’S NOTES. When the affairs 
of an American railroad have passed into 
the hands of a receiver, he sometimes raises 
further capital by the issue of what are 
called “Receiver’s Notes.” 

RECEIVING ORDER. Where a debtor 
has committed an “act of bankruptcy" 
(see Act of Bankruptcy), a creditor, 
wishing to have the estate revised under the 
bankruptcy law for the benefit of the 
creditors, may petition the Court to make 
a receiving order. The petition may be 
presented either by a creditor or by the 
debtor himself. When a receiving order is 
made, it means that the Court appoints the 
official receiver to take charge of the debtor’s 
estate as interim trustee. The debtor is not 
immediately adjudged a bankrupt, but as 
soon as may be after making a receiving 
order, a general meeting of creditors is held 
to consider whether a proposal for a com- 
position or scheme of arrangement shall be 
entertained, or whether he shall be adjudged 
bankrupt. (See Meeting of Creditors.) 
After a receiving order has been made, a 
creditor cannot faring any action against the 
debtor unless under sanction of the Court, 
but a creditor’s power to deal with any 
securities he may have is not affected by the 
receiving order. A receiving order may be 
made even if there is only one creditor. As 
soon as convenient after the expiration of 
the time for the submission of a debtor’s 
statement of affairs (see Section 14 below), 
tile Court shall hold a public sitting for the 
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examination of the debtor. (See Public 
Examination of Debtor.) As to the 
validity of certain payments made before a 
receiving order is made or notice of the 
presentation of a bankruptcy petition is 
received, see under Act of Bankruptcy. 

A receiving order is operative as from the 
beginning of the day on which it is made. 
The maldng of the order, and not notice 
thereof, is the determinant factor in affecting 
the validity of transactions with the debtor 
concerned. To avoid the hardships that 
would arise where the gazetting of a receiving 
order is postponed, and a banker in ignorance 
thereof pajrs the debtor’s cheques, the Bank- 
ruptcy (Amendment) Act, 1926, provides 
that where any money or property of a 
bankrupt has, on or after the date of the 
receiving order, but before notice thereof 
has been gazetted in the prescribed manner, 
been paid or transferred by a person having 
possession of it to some other person, and 
the payment of the transfer is, under the pro- 
visions of the Bankruptcy Act, 1914, void 
as against the trustee in bankruptcy, then, 
if the person by whom the pa 3 mient or 
transfer was made proves that when it was 
made he had not had notice of the receiving 
order, any right of recovery which the trustee 
may have against him in respect of the 
money or property shall not be enforced by 
any legal proceedings except where the Court 
is satisfied that it is not reasonably practic- 
able for the trustee to recover from tte person 
to whom it was paid or transferred. (Section 
4.) This section, however, does not give any 
protection against payments to the debtor 
personally in such circumstances. 

The following Sections of the Bankruptcy 
Act, 1914, deal with a bankruptcy petition 
and the making of a receiving order — 

Jurisdiction to make Receiving Order. 

**3. Subject to the provisions hereinafter 
specified, if a debtor commits an act of bank- 
ruptcy the Court may, on a bankruptcy 
petition being presented either by a creditor 
or by the delMor, make an order, in this Act i 
call^ a receiving order, for the protection 
of the estate. 

Conditions on which Creditor may Petition. 

”4. (1) A creditor shall not be entitled 
to present a bankruptcy petition 
against a debtor unless — 

*'{a) The debt owing by the 
debtm: to the petitioning 
creditor, or, if two or more 
creditors join in the petition, 
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the aggregate amount of 
debts owing to the several 
petitioningcreditors amounts 
to fifty pounds, and 

" (6) The debt is a liquidated sum 
payable either immediately 
or at some certain future 
time, and 

“(c) The act of bankruptcy 
on which the petition is 
grounded has occurred with- 
in three months before the 
presentation of the petition, 
and 

“ (d) The debtor is domiciled in 
England, or, within a year 
before the date of the pre- 
sentation of the petition 
has ordinarily resided, or had 
a dwelling-house or place of 
business in England, or 
(except in the case of a 
person domiciled in Scot- 
land or Ireland or a firm or 
partnership having its prin- 
cipal place of business in 
Scotland or Ireland) has 
carried on business in Eng- 
land, personally or by means 
of an agent or manager 
or (except as aforesaid) is or 
within the said period has 
been a member of a firm 
or partnership of persons 
which has carried on business 
in England by means of a 
partner or partners, or an 
agent or manager, 

nor, where a deed of arrangement has been 
executed, shall a creditor be entitled to pre- 
sent a bankruptcy petition founded on the 
execution of the deed, or on any other act 
committed by the debtor in the course or for 
the purpose of the proceedings preliminary 
to the execution of the deed, in cases where 
he is prohibited from so doing by the law 
for the time being in force relating to deeds 
of arrangement. 

“ (2) If the petitioning creditor is a secured 
creditor, he must in his petition 
either state that he is willing to give 
up his security for the benefit of the 
creditors in the event of the debtor 
being adjudged bankrupt, or give 
an estimate of the vsdue of his 
security. In the latter case, he may 
be admitted as a petitioning credi- 
tor to the extent of the balance of 
the debt due to him, aiter deducting 
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the value so estimated in the same 
manner as if he were an unsecured 
creditor. 

Proceedings and Order on Creditor’s Petition. 

"5. (1) A creditor’s petition shall be veri- 
fied by affidavit of the creditor, or 
of some person on his behalf having 
knowledge of the facts, and served 
in the prescribed manner. 

" (2) At the hearing the Court shall require 
proof of the debt of the petitioning 
creditor, of the service of the peti- 
tion, and of the act of bankruptcy, 
or, if more than one act of bank- 
ruptcy is alleged in the petition, of 
some one of the alleged acts of bank- 
ruptcy, and, if satisfied with the 
proof, may make a receiving order 
in pursuance of the petition. 

“ (3) If the Court is not satisfied with the 
proof of the petitioning creditor’s 
debt, or of the act of bankruptcy, 
or of the service of the petition, or 
is satisfied by the debtor that he is 
able to pay his debts, or that for 
other sufficient cause no Order ought 
to be made, the Court may dismiss 
the petition. 

Debtor’s Petition and Order Thereon. 

“(6) (I) A debtor’s petition shall allege 
that the debtor is unable to pay his 
debts, and the presentation thereof 
shall be deemed an act of bank- 
ruptcy without the previous filing 
by the debtor of any declaration 
of inability to pay his debts, and 
the Court shall thereupon make a 
receiving order. 

“ (2) A debtor’s petition shall not, after 
presentment, be withdrawn without 
the leave of the Court. 

Effect of Receiving Order. 

“7. (1) On the making of a receiving order 
an official receiver shall be thereby 
constituted receiver of the property 
of the debtor, and thereafter, except 
as directed by this Act, no creditor 
to whom the debtor is indebted in 
respect of any debt provable in 
bankruptcy shall have any remedy 
against the property or person of 
the debtor in respect of the debt, or 
shall commence any action or otiier 
legal proceedings, unless with the 
leave of 'the Court and on such 
terms as the Court may impose. 


“ (2) But this Section shall not affect the 
power of any secured creditor to 
realise or otherwise deal with his 
security in the same manner as he 
would have been entitled to realise 
or deal with it if this Section had 
not been passed. 

Power to Appoxnt Interim Receiver. 

“8. The Court may, if it is shown to 
be necessary for the protection of 
the estate, at any time after the 
presentation of a bankruptcy peti- 
tion, and before a receiving order is 
made, appoint the official receiver 
to be interim receiver of the pro- 
perty of the debtor, or of any part 
thereof, and direct him to take 
immediate possession thereof or of 
any part thereof.” 

The official receiver may, if necessary, 
appoint a special manager of a debtor’s 
estate to act until a trustee is appointed. 
(Section 10.) Every receiving order must 
be gazetted, and advertised in a local paper. 
(Section 11.) 

Debtor’s Statement of Affairs. 

”14. (1) Where a receiving order is made 
against a debtor, he shall make out 
and submit to the official receiver 
a statement of and in relation to his 
affairs in the prescribed form, veri- 
fied by affidavit, and showing the 
particulars of the debtor’s assets, 
debts, and liabilities, the names, 
residences and occupations of his 
creditors, the securities held by 
them respectively, the dates when 
the securities were respectively 
given, and such further or other in- 
formation as may be prescribed or 
as the official receiver may require. 

” (2) The statement shall be so submitted 
within the following times, namely : 
” (i) If the order is made on the 
petition of the debtor, within 
three days from the date 
of the order: 

” (ii) If the order is made on the 
petition of a creditor, within 
seven days from the date of 
the order : 

but the Court may, in either case 
for special reasons, extend the time. 

" (3) If the debtor fails without reasonable 
excuse to comply with the require- 
ments of this Section, the Court 
may, on the application of the 
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official receiver, or of any creditor, 
adjudge him bankrupt. 

“ (4) Any person stating himself in writing 
to be a creditor of the bankrupt 
may, personally or by agent, inspect 
the statement at all reasonable 
times, and take any copy thereof or 
extract therefrom, but any person 
untruthfully so stating himself to 
be a creditor shall be guilty of a 
contempt of Court, and shall be 
punishable accordingly on the ap- 
plication of the trustee or official 
receiver.” (See Bankruptcy.) 

A petition in bankruptcy and any receiving 
order in bankruptcy made after 1925, 
whether or not it is known to affect land, may 
be registered under the Land Charges Act, 
1925. (See Land Charges.) 

RECONSTRUCTION. There are various 
reasons which necessitate the reconstruction 
of a company, but the commonest is the 
necessity to raise fresh capital. In the case 
of a company where the capital is all paid 
up and further capital is required, the object 
is frequently attained by the undertaking 
being purchased by a new company. The 
shares in the new company, which axe given 
in exchange for the fully paid shares in the old 
company, are partly paid-up shares, and it is 
from the uncalled capital in the new company 
that the necessary funds are obtained to con- 
tinue the business of the undertaking. 

A reconstruction may take place conse- 
quent upon an arrangement with the credi- 
tors of the company whereby they may 
receive in lieu of their claims debentures 
in the company payable at different dates. 

Sections 206-209 of the Companies Act, 
1948, provide for the reconstruction and 
amalgamation of companies without the 
entailment of winding up 

RECONVEYANCE. Before 1926, a legal 
mortgage took the form of a conveyance of 
the property to the mortgagee with an equity 
of redemption. Accordingly, when a mort- 
gage was redeemed it was necessary for the 
mortgagee to execute a reconveyance of the 
property to the mortgagor. 

Under the Law of Property Act, 1925, the 
legal estate now remains in the mortgagor 
and hence a reconveyance, on discharge of 
the mortgage, has given place to a statutory 
receipt (q.v.). But a mortgagor is entitled 
to have a reassignment, surrender, release, 
or transfer executed in his favour in place of 
a receipt. (Section 115 (4).) 

Where a release of mortgaged deeds is 
being made in consideration of payment of 


part only of a debt, a statutory receipt is 
inapplicable, for it is the receipt for all 
money secured by the mortgage deed or 
for the balance remaining owing. 

A reconveyance in the following form may 
be used in such a case — 

This Surrender and Release made the 
day of 19 

Between (hereinafter called 

“the said Bank”) of the one part and the 
within named of the other paxt 

WITNESSETH that the said Bank in con- 
sideration of the sum of £ paid to 

them by the said 

in reduction of the moneys owing on the 

security of the within written Deed (the 

receipt of which sum of £ 

the Bank hereby acknowledge) as Mortgagees 

and according to their interest hereby 

surrender and release unto the said 

all and singular the property charged by the 

within written Deed To the intent that 

the said property may be discharged from 

all claims under the within written Deed. 

If leasehold property is concerned, appro- 
priate alterations will be made. 

The stamp duty on a reconveyance is 
one shilling per cent on the total sum at any 
time secured by the mortgage. 

(See Statutory Receipt.) 

RECOURSE. Literally, a running back. 
In the event of a bill of exchange being dis- 
honoured at maturity, the holder has a right 
of recourse against, that is a right to fall back 
upon, the other parties to the bill. A holder, 
however, has no recourse against a drawer or 
an endorser who qualifies his signature with 
the words “without recourse,” or the French 
equivalent sans recours. (See Without Re- 
course.) 

REDDENDUM. The clause in a lease 
which specifies the rent to be reserved to the 
lessor. Reddendum was the first word of 
the clause in the Latin form of the deed. 

REDEEMABLE. When this word is used 
its precise meaning should be ascertained, 
as a redeemable stock may mean either a 
stock which may be redeemed at the option 
of the borrower (that is, without any obliga- 
tion to redeem), or it may mean a stock 
which must be redeemed at a certain date. 

REDEEMABLE DEBENTURE. (See 
Debenture.) 

REDEEMABLE PREFERENCE SHARES. 

By Section 58 of the Companies Act, 1948, 
a company limited by shwes may, if so 
authorised by its Articles, issue preference 
shares which are, or at the option of the 
company are to be liable, to be redeemed : 


535 





RE-D] 


DICTIONARY OF BANKING 


[RED 


“Provided that — 

“(a) no such shares shall be redeemed 
except out of profits of the com- 
pany which would otherwise be 
available for dividend or out of 
the proceeds of a fresh issue of 
shares made for the purposes of 
the redemption ; 

“(6) no such shares shall be redeemed 
unless they are fully paid ; 

“(c) the premium, if any, payable on 
redemption, must have been pro- 
vided for out of the profits of the 
company or out of the company’s 
share premium account before the 
shares are redeemed ; 

“ (d) where any such shares are redeemed 
otherwise than out of the proceeds 
of a fresh issue, there shall out of 
profits which would otherwise have 
been availaUe for dividend be 
transferred to a reserve fund, to be 
called 'the capital redemption re- 
serve fund,’ a sum equal to the 
nominal amount of the shares re- 
deemed, and the provisions of this 
Act relating to the reduction of the 
share capi^ of a company shall, 
except as provided in this section, 
apply as if the capital redemption 
reserve fund were paid-up share 
capital of the company.’’ 

RE-DISCOUNT. A person who has dis- 
counted a bill may, if he wish, discount it 
afresh with anotiher person. (See Dis- 
counting A Bill.) 

In some countries it is usual for com- 
mercial banks to re-discount bills with the 
Central Bank, a turn being obtained in the 
difference between the fine rate charged by 
the Central Bank and the rate applied in the 
first instance. 

RE-DRAFT. Where a foreign bill is 
dishonoured and protested, a re-draft is a 
fresh bill drawn by the holder upon the 
drawer or indorser for the amount of the 
bill plus expenses of protest, stamp, etc. 
(See Rs-Exchange.) 

REDUCTION OF SHARE CAPITAL. The 
principal provisions regardiqg a redaction of 
share capital in a company limited by shares 
are contained in the following Sections of the 
Companies Act, 1948 — 

special Resolution for Reduction of Share 
Capital. 

“66. (1) Subject to confiimation by the 
(^rt, a company limited by shares 
or a company limited by gnarantee 


and having a share capital, may, 
if so authorised by its articles, by 
special resolution reduce its share 
capital in any way, and in particu- 
lar (without prejudice to the gener- 
ality of the foregoing power) may — 
‘ ‘ (a) Extinguish or reduce the lia- 
bility on any of its shares in 
resp^ of share capital not 
paid up ; or 

“ (b) Either with or without extin- 
guishing or reducing liability 
on any of its shares, cancel 
any paid-up share capital 
which is lost or unrepre- 
sented by available assets; 
or 

“ (c) Either with or without extin- 
guishing or reducing liability 
on any of its shares, pay off 
any paid-up share capital 
which is in excess of the 
wants of the cmnpany, 
and may, if and so far as is neces- 
sary, alter its memorandum by 
reducing the amount of its share 
capital and of its shares accordingly. 

“ (2) A special resolution under this Sec- 
tion is in this Act referred to as a 
resolution for reducing share capital. 

Application to Court for Confirming Order. 

“67. (1) Where a company has passed a 
resolution for r^ucing sh^e capi- 
tal, it may apply by petition to 
the Court for an order confirming 
the reduction.’’ 

Save in special circumstances, where the 
proposed reduction of share capital involves 
either diminution of liability in respect of 
unpaid share capital or the payment to any 
shareholder of any paid-up share capital, 
any creditor of the company who in the case 
of winding up would have a right of proof, 
shall be entitled to object to the reduction. 
Such creditors can get payment in full or in 
part at the direction of the Court. (Section 
67 (2).) 

Order Coifrming Reduction. 

The Court, if satisfied, with respect to 
every creditor of the company who is entitled 
to object to the reduction that either his 
consent to the reduction has been obtained 
or his debt or claim has been discharged or 
has determined, or has been secured, may 
make an order confirming the reduction on 
such terms and conditions as it thinks fit. 
(Section 68 (1).) 
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Where the Court makes an order con- 
firming a reduction of the share capital of a 
company, it may, if for any special reason it 
thinks proper so to do, direct that the com- 
pany shall, during such period (commencing 
on or at any time after the date of the 
order) as is specified in the order, add to its 
name as the last words thereof the words 
*'and reduced,” and those words shall, until 
the expiration of the period specified, be 
deemed to be part of the name of the 
company. (Section 68 (2).) 

The resolution for reduction and the order 
must be registered, and the resolution takes 
effect from the date of the registration. 
(Section 69.) 

The resolution for reduction, when regis- 
tered, must be embodied in every copy of 
the memorandum issued after its regis- 
tration. (Section 69.) 

The Court may require the company to 
publish the reasons for reduction with a view 
to giving proper information to the public. 
(Section 68.) 

(See Companies, Share Capital.) 

RE-ENTRY. In leasehold property, if 
the lessee fail to fulfil the covenants con- 
tained in the lease, it may result in the 
forfeiture of the lease and the re-entry of 
the lessor into possession of the land. (See 

T TT ACTTUrkT \ 

RE-EXCHANGE. In the case of a bill 
which has been dishonoured abroad, the 
Bills of Exchange Act, 1882, Section 57 (2), 
provides that the holder may recover from 
the drawer or an indorser, and the drawer 
or an indorser who has been compelled to 
pay the bill may recover from any party 
liable to him the amount of the re-exchange 
with interest thereon until the time of pay- 
ment. Where a bill drawn or indorsed in 
one country is dishonoured in another, the 
re-exchange is calculated by ascertaining 
the sum for which a bill at sight, at the 
existing rate of exchange, drawn at the time 
and place of dishonour on the place where 
the drawer or indorser resides, can be 
obtained, so as to produce at the place of 
dishonour the amount of the dishonoured 
bill plus cost of protest, commission, postage 
and other expenses in connection with the 
dishonour. 

REFER TO DRAWER. The answer put 
upon a cheque by the drawee banker when 
d^onouring a cheque in certain circum- 
stances. The most usual circumstance is 
where the drawer has no available funds for 
payment or has exceeded any arrangement 
for accommodation. The use of the phrase 


is not confined to this case, however; it is 
the proper answer to put on a cheque which 
is being returned on account of the service 
of a garnishee order; it is likewise properly 
used where a cheque is returned on account 
of the drawer being involved in bankruptcy 
proceedings. 

Although in London Joint Stock Bank v. 
Macmillan Arthur, [1918] A.C. 777, it 
was suggested by Lord Shaw that “Refer 
to Drawer” could be used in cases where 
there were any reasonable grounds for sus- 
pecting that the cheque had been tampered 
with, such an answer would rarely be given 
in practice for any reasons other than those 
given above. 

In ' Flack V. London 6^ South Western 
Bank, Ltd. (1915), 31 T.L.R. 334, Mr. 
Justice Scrutton said that the words “Refer 
to Drawer” in their ordinary meaning 
amounted to a statement by the bank: 
“We are not pa 5 dng ; go back to the drawer 
and ask why” or else “go back to the 
drawer and ask him to pay. ” 

The unjustified use of the phrase, however, 
may involve a banker m an action for libel. 

In Frost v. London Joint Stock Bank 
(1906), 22 T.L.R. 760, the general rule was 
laid down that where words are not obviously 
defamatory, it is not what they might convey 
to a particular class of persons that is the 
test, but what they would naturally suggest 
to a person of average intelhgence. 

The abbreviation “R/D” is not permitted 
on cheques presented trough the Clearing 
House; the words must be written in full. 
(See Answers.) 

REFEREE IN CASE OF NEED. The 
person to whom a holder of a bill of ex- 
chan^ may apply, in case of the bill being 
dishonoured by non-acceptance or non- 
pa 3 rment. The name of a referee may be 
inserted in a bill by the drawer or any 
indorser, and is usually put in the left-hand 
bottom comer of the bill, as “ In case of need 
apply to A & B Bank, London,” or “In 
case of need with the English Bank, Ltd., 
London,” or “In need with X & Y Bank.” 

By Section 15 of the Bills of Exchange 
Act, 1882: “The drawer of a bill and any 
indorser may insert therein the name of a 
person to whom the holder may resort in 
case of need, that is to say, in case the bill 
is dishonoured by non-acceptance or non- 
payment. Such person is called the referee 
in case of need. It is in the option of the 
holder to resort to the referee in case of need 
or not as he may think fit.” 

No liability attaches to the referee in case 
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of need until he has accepted for honour. 
(See Acceptance for Honour, Bill of 
Exchange.) 

REFERENCE. In the absence of an intro- 
duction when opening an account, a reference 
should be required. If the referee is not 
known to the bank, steps should be 
taken to follow up his reliability and trust- 
worthiness (by banker’s inquiry, for example) . 
Apart from the desirability of confirming 
that the new customer is reputable, the 
banker will get no protection from liability 
for conversion in respect of any stolen 
cheques paid in by the new customer, on the 
grounds of neghgence. (See Negligence.) 

REGISTER OF CHARGES. The Registrar 
of Companies keeps with respect to each 
company a register of all charges requiring 
registration under Section 95 of the Com- 
panies Act, 1948. The register is kept at 
Bush House, London, W.C.2, and may be 
mspected by any persop on payment of the 
prescribed fee, not exceeding one shilling 
for each inspection. (See Registration of 
Charges for charges and mortgages requiring 
registration.) 

In addition to the register at Bush House, 
under Section 104 every limited company 
must keep at its registered ofiice a register 
of charges and enter therein all charges 
specifically affecting property of the com- 
pany and all floating charges on the under- 
taking or any property of the company. 
There is a penalty not exceedmg ;^50 for any 
wilful omission to register. 

The register is open to inspection by any 
creditor or member of the company without 
fee and to any other person on payment of 
a fee not exceeding one shilhng. 

It will be noted that the register kept at 
the company's own office contains all charges 
given by the company, whereas the register 
kept at Bush House is reserved for the nine 
specified types of charge mentioned in 
S^tion 95. (See Registration of Charges.) 

REGISTER OF COMPANIES. (See 
Registrar of Companies.) 

REGISTER OF DEBENTURE HOLDERS. 
Every register of holders of debentures of a 
company is to be open to the inspection of 
the registered holder of any such debentures 
and of any holder of shares in the company. 
(Section 87 of the Companies Act, 1948.) 
(See Debentures.) 

REGISTER OF DIRECTORS. The Com- 
panies Act, 1948 (Section 200), requires that 
every company shall keep a register con- 
taining the names, any former Christian 
name or surname, th» nationality, addresses. 


I and occupations of its directors or managers, 
particulars of any other directorships held 
and dates of birth (where the age limit of 70 
applies). A copy thereof must be sent to the 
Registrar of Companies, and from time to 
time he must be notified of any change 
therein. If this Section is not complied with, 
the company shall be liable to a fine. (See 
Directors.) 

REGISTER OF MEMBERS OF COMPANY. 

Section 110 of the Companies Act, 1948, 
provides — 

“ (1) Every company shall keep a register 
of its members and enter therein 
the following particulars — 

“ (a) the names and addresses of 
the members, and m the 
case of a company having a 
share capital a statement of 
the shares held by each 
member, distinguishing each 
share by its number so long 
as the share has a number, 
and of the amount paid or 
agreed to be considered as 
paid on the shares of each 
member ; 

” (b) the date at which each per- 
son was entered in the 
register as a member ; 

“(c) the date at which any 
person ceased to be a mem- 
ber : 

“Provided that, where the company has 
converted any of its shares into stock and 
given notice of the conversion to the Regis- 
trar of Compames, the register shall show 
the amount of stock held by each member 
instead of the amount of shares and the 
particulars relating to shares specified in 
paragraph (a) of this subsection." 

By the Companies Act, 1948 — 

Trusts not to be Entered on Register. 

“117. No notice of any trust, expressed, 
implied, or constructive, shall be entered 
on the register, or be receivable by the 
registrar, in the case of companies registered 
in England." 

Registration of Transfer at Request of 
Transferor. 

“77. On the application of the transferor 
of any share or interest in a company, the 
company shall enter in its register of mem- 
bers the name of the transferee in the same 
manner and subject to the same conditions 
as if the application for the entry were made 
by the transferee." 
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Transfer by Personal Representative. 

“76. A transfer of the share or other 
interest of a deceased member of a company 
made by his personal representative shall, 
although the personal representative is not 
himself a member of the company, be as valid 
as if he had been such a member at the time 
of the execution of the instrument of 
transfer.’’ 

Inspection of Register. 

The register must be open, for not less 
than two hours each day, to the inspection 
of any member gratis, and of any other 
person on pajrment of one shilling. (Section 
113 (1).) 

Any member or other person may obtain 
a copy of the register, or any part, on pay- 
ment of sixpence for every 100 words. 
(Section 113 (2).) 

Power to Close Register. 

“115. A company may, on giving notice by 
advertisement in some newspaper circulating 
in the district in which the registered office 
of the company is situate, close the register 
of members for any time or times not exceed- 
ing in the whole thirty days in each year." 

REGISTER OF MORTGAGES. (See 

Register of Charges.) 

REGISTER OF SHIPS. (See Ship.) 

REGISTER OF TRANSFERS. (See 

Transfer Register.) 

REGISTERED BOND. A bond which is 
payable to the person named therein and 
whose name is registered in the books of the 
Government or company issuing it. It is 
transferable by deed. A bearer bond, on the 
other hand, is payable to the bearer thereof 
and passes from one person to another by 
simple delivery. A bearer bond is a nego- 
tiable instrument, but a registered bond is 
not. (See Registered Coupon-Bond.) 

REGISTERED CAPITAL. The capital of a 
company as authorised by its Memorandum 
of Association. Called also the “nominal” 
and “authorised” capital. (See Capital.) 

REGISTERED CHARGE. A legal mort- 
gage of registered land is made by the 
execution of a charge by deed, which is 
lodged at the Land Registry with a dupli- 
cate and the relative land certificate. A 
charge certificate is issued, in which is 
stitched the original charge. (See “Land 
Registration” under Mortgages of Regis- 
tered Land.) 

REGISTERED COUPON-BOND. The bond 
is registered in the name of the owner, and 
is transferable by deed only. The dividends 


are paid by means of coupons attached to 
the register certificate, and income tax is 
deducted on pajrment of the coupons. (See 
Bearer Bonds, National Debt.) 

REGISTERED DEBENTURE. A deben- 
ture undertaking to pay a specified person 
or his assigns, as opposed to a debenture 
payable to bearer. The method of transfer 
is specified in the debenture. (See Deben- 

TURiB ) 

REGISTERED LAND. (See Land Regis- 
tration.) 

REGISTERED OFFICE. The Companies 
Act, 1948, provides — 

“ Section 107. (1) A company shall, as from 
the day on which it begins to carry 
on business or as from the four- 
teenth day after the date of its m- 
corporation, whichever is the earlier, 
have a registered office to which all 
communications and notices may 
be addressed. 

“(2) Notice of the situation of the regis- 
tered office, and of any change 
therein shall be given within four- 
teen days after the date of the 
incorporation of the company or of 
the change, as the case may be, to 
the registrar of companies, who 
shall record the same.” 

The inclusion in the annual return of a 
company of a statement as to the address 
of its registered office shall not be taken to 
satisfy the obligation imposed by this sub- 
section. 

The name of the company must be painted 
or affixed in “letters easily legible” on the 
outside of its registered office and every 
office or place where it carries on business. 
(See Section 108, under Name of Company.) 

“437. A document may be served on a 
company by leaving it at or sending it by 
post to the registered office of the company.” 

REGISTERED STOCK. That is, stock 
which is registered in the owner’s name in the 
company’s register of members. It can be 
transferred to another person only upon a 
document of transfer being duly executed 
by the registered holder. The dividends upon 
the stock are paid by means of warrants 
sent out from the company’s office. 

REGISTRAR, COUNTY COURT. An 
account opened in this form is a public 
account. (See Public Account.) 

REGISTRAR OF COMPANIES. The Com- 
panies Act, 1948, enacts — 

“Section 424. (1) For the purposes of the 
registration of companies under this 
Act, there shall be offices in England 
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and Scotland at such places as the 
Board of Trade think fit. 

“(2) The Board of Trade may appoint 
such registrars, assistant registrars, 
clerks, and servants as the Board 
think necessary for the registration 
of companies under this Act, and 
may make regulations with respect 
to their duties; and may remove 
any persons so appointed.” 

”426. (1) Any person may (a) inspect the 
documents kept by the registrar of 
companies on payment of such fee 
as may be appointed by the Board 
of Trade, not exceeding one shilling 
for each inspection; (b) require a 
certificate of the incorporation 
of any company, or a copy or 
extract of any other document or 
any part of any other document, 
to be certified by the registrar, 
on payment for the cer^cate, 
cotified copy or extract, of such 
fees as the Board of Trade may 
appoint, not exceeding five shillings 
for a certificate of incorporation, 
and not exceeding sixpence for each 
folio of a certifi^ copy or extract. 

” (3) A copy of or extract from any docu- 
ment kept and registered at any 
of the offices for the r^stration 
of compames in England or Scot- 
land, certified to be a true copy 
under the hand of the registrar 
(whose official position it shs^ not 
be necessary to prove) shall in all 
legal proce^ings be admissible in 
evidence as of equal validity with 
the original document.” 

When a certificate of incorporation is given 
by the registrar in respect of any associa- 
tion, it is conclusive evidence that all the 
requirements in respect of the registration 
of the company have been complied with. 

WOien a ceri^cate of the registration of 
any mortgage or charge is given by the 
registrar, it is conclusive evidence that all 
the requirements of the Companies Act have 
been complied with. 

A register of mortgages is kept by the 
r^;istrar. The register is open to inspec- 
tion by any person on payment of one 
shilling. (Sm Companies. Registration of 
Charges.) 

REGISTRARS IN BANKRUPTCY. Sec- 
tion 102 of tile Bankruptcy Act, 1914, 
provides as follows — 

” 102. (1) The xteistnuni in bankruptcy of 
Hig^ Gmirt, and the registrars 


of county courts having jurisdiction 
in bankruptcy, shall have the 
powers and jurisdiction in this Sec- 
tion mentioned, and any order made 
or act done by such registrars in the 
exercise of the said powers and 
jurisdiction shall be deemed the 
order or act of the Court. 

"(2) Subject to general rules limiting the 
powers conferred by this Section, a 
registrar shall have power — 

"(a) To hear bankruptcy peti- 
tions, and to make receiving 
orders and adjudications 
thereon: 

” {b) To hold the public examina- 
tion of debtors : 

” (c) To grant orders of discharge 
where the application is not 
opposed: 

” (d) To approve compositions or 
schemes of arrangement 
where they are not opposed : 

” {e) To make interim orders in 
any cases of urgency: 

” (/) To make any order or exer- 
cise any jui^iction which 
by any rule in that behalf is 
prescribed as proper to be 
made or exercised in cham- 
bers: 

” (g) To hear and determine any 
unopposed or ex parte appli- 
cation: 

"(A) To summon and examine 
any person knovm or sus- 
pected to have in his posses- 
sion efiects of the debtor or 
to be indebted to him, or 
capable of giving informa- 
tion respecting the debtor, 
his dealings or property. 

” (3) The registrars in bankruptcy of the 
High Court shall also have power to 
grant orders of disch^e and certifi- 
cates of removal of disqualifications, 
and to approve compositions and 
schemes of arrangement. 

” (4) A registrar shall not have power to 
commit for contempt of court. 

”(5) The Lord Chancellor may by order 
direct that any specified registrar of 
a county court shall have and 
exercise all the powers of a registrar 
in bankruptcy of the High Court.” 
(See Bankruptcy.) 

REGISTRATION OF BANKS. Section 21 
of the Bank Charter Act, 1844, provided for 
the registration at tiie Inliuid Revenue Office, 



DICTIONARY OF BANKING 


[RBG 


REG] 


Somerset House, of every banking firm or 
company in E^land and Wales, together 
with the deposit of a return showing the 
names, residence, and occupation of every 
member and the name of every place where 
business was carried on. This registration 
was necessary in order to enable the pro- 
visions of the Bank Act, 1844, relating to 
note issues to be enforced. By the Com- 
panies Act, 1862, joint-stock banks were 
exempted from the provisions of Section 21 
of the Act of 1844 ; their registration is now 
effected under Section 124 of the Companies 
Act, 1948. Partnerships canying on banking 
business and foreign and colonisJ banks with 
branches in this country which are not 
registered under the Companies Act, 1948, 
still comply with Section 21 of the Act 
of 1844, but such banks incorporated out- 
side the United Kingdom are required, in 
addition to registration under the Bank Act, 
1844, to send to the Board of Trade under 
Section 407 of the Companies Act, 1948, 
a copy of its Memorandum and Articles, 
particulars of its directors, and the address 
of a person in Great Britain who is 
authorised to accept service of any legal 
document. 

REGISTRATION OF BUSINESS NAMES. 
The Registration of Business Names Act, 
1916, provides for the registration of firms 
and persons carrying on business under 
business names. 

By Section 1 : " Subject to the provisions 
of tWs Act — 

“ (a) Every firm having a place of business 
in ‘^e United mngdom and carry- 
ing on business under a business 
name which does not consist of 
the true surnames of all partners 
who are individuals and the cor- 
porate names of all partners who 
are corporations without any addi- 
tion other than the true Christian 
names of individual partners or 
initials of such Christian names ; 

“(6) Every individual having a place of 
business in the United Kingdom 
and carrying on business under a 
business name which does not con- 
sist of his true surname without 
any addition other than his true 
Christian names or the initials 
thereof; 

“{c) Every individual or firm having a 
place of business in the United 
Kingdom, who, or a member of 
which, has either before or after 
the passing of this Act changed 


his name, except in the case of a 
woman in consequence of marriage ; 
shall be registered in the manner directed 
by this Act.” 

Every firm or person required under this 
Act to be registered shall deliver to the 
registrar at the register office in that part 
of the United Kmgdom in which the 
principal place of business is situated, a 
statement in writing in the prescribed form. 
(Section 3.) 

The particulars required shall be furnished 
within fourteen days after the firm or person 
commences business. (Section 5.) 

Whenever a change occurs in any of the 
particulars registered in respect of any firm 
or person, a statement of the change must 
be sent to the registrar within fourteen days 
after such change. (Section 6.) 

“Where any firm or person by this Act 
required to furnish a statement of particulars 
or of any change in particulars shall have 
made default in so doing, then the rights of 
that defaulter under or arising out of any 
contract made or entered into by or on 
behalf of such defaulter in relation to the 
business in respect to the carrying on of 
which particulars were required to be 
furnished at any time while he is in default, 
shall not be enforceable by action or other 
legal proceeding either in the business name 
or otherwise.” The defaulter may apply to 
the court for relief against the disability. 
“Nothing herein contained shall prejudice 
the rights of any other parties as against 
the defaulter in respect of such contract as 
aforesaid.” (Section 8.) 

The registrar's certificate of the registra- 
tion, or a certified copy thereof, shall be 
kept exhibited in a conspicuous position at 
the principal place of business of the firm 
or individual. (Section 11.) 

Section 116 of the Companies Act, 1947, 
provides that the power conferred by Sec- 
tion 14 of the Registration of Business 
Names Act, 1916, on the registrar under 
that Act to refuse registration of a business 
name shall (without prejudice to the specific 
provisions of that section) extend to any 
name which is in his opinion undesirable. 
The section further provides for penalties if 
any person carries on business with a name 
that has been refused registration. The sec- 
tion also cancels the requirement of Sec- 
tion 18 of the Registration of Business 
Names Act, whereby a person’s nationality 
of origin must be stated in trade circulars, 
business letters, etc. 

The r^pstrar of companies in London and 
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Edinburgh shall be the registrar for the 
purposes of this Act. (Section 15.) 

Any person may inspect the documents 
filed by the registrar, or require a certificate 
of the registration of any firm or person, 
or a copy of or extract from any registered 
statement to be certified by the registrar 
or assistant registrar, on payment of a small 
fee. (Section 16.) 

Every individual and firm required by this 
Act to be registered shall, in all trade 
catalogues, trade curculars, showcards, and 
business letters, on or in which the business 
name appears, have mentioned in legible 
characters, in the case of an individual, his 
present Christian name or the initials thereof 
and present surname, any former Christian 
name or surname. In the case of a firm, 
the same particulars must be given of all the 
partners. (Section 18.) 

The register of business names is kept at 
Bush House, Aldwych, lyondon, W.C.2. 

REGISTRATION OF CHARGES. The 
provisions respecting the registration of 
mortgages and charges under the Land 
Charges Act, 1925, are contained in the 
articles Land Charges and Mortgages ; and 
mortgages on land in the jurisdiction of a 
local deeds registry in the article Yorkshire 
Registry of Deeds ; and mortgages on 
ships in the article Ship. 

A summary of registration of mortgages 
and charges and of searches in the appro- 
priate registers is given under Mortgage. 

The provisions respecting the registration 
of mortgages and charges by companies are 
contained in this article. 

The Companies Act, 1948, with regard to 
the registration of mortgages and charges 
created by a company, provides as follows — 

Registration of Charges with Registrar 
of Companies. 

"95. (1) Subject to the provisions of this 
Part of this Act, every charge 
created after the fixed date by a 
company registered in England and 
being a charge to which tl^ Section 
applies shall, so far as any security 
on the company’s property or under- 
taking is thereby conferred, be void 
against the liquidator and any cred- 
itor of the company, unless the 
prescribed particulars of the charge, 
together with the instrument (if 
any) by which the charge is creat^ 
or evidenced, are delivered to or 
received hy the refpstxax of com- 
panies for registration in manner 
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required by this Act within twenty- 
one days after the date of its crea- 
tion, but without prejudice to any 
contract or obligation for repay- 
ment of the money thereby secured, 
and when a charge becomes void 
under this Section the money 
secured thereby shall immediately 
become payable. 

" (2) This Section applies to the following 
charges — 

“ (a) a charge for the purpose of 
securing any issue of deben- 
tures; 

" (b) a charge on uncalled share 
capital of the company ; 

"(c) a charge created or evi- 
denced by an instrument 
which, if executed by an 
individual, would require 
registration as a bill of sale ; 

"(d) a charge on land, wherever 
situate, or any interest there- 
in; 

"(c) a charge on book debts of 
the company ; 

"(/) a floating charge on the 
undertaking or property of 
the company ; 

“{g) a charge on calls made but 
not paid ; 

"(A) a charge on a ship or any 
share in a ship ; 

"(t) a charge on goodwill, on a 
patent or a licence under a 
patent, on a trade mark or 
on a copyright or a licence 
under a copyright." 

[The "fixed date” referred to above 
means, in relation to the charges (a) to (/), 
1st July, 1908, and to the charges {g) to (t), 
1st November. 1929. "Charge” includes 
mortgage. (Section 95 (10).) A company 
had, within six months after 1st November, 
1929, to register any charge, under para- 
graphs (g), (A), (i), created by the company 
before that date and remaining unsatisfied 
at that date. (Section 91, Companies Act, 
1929).] 

" (3) In the case of a charge created out of 
the United Kingdom comprising 
solely property situate outside the 
United Kingdom, the delivery to 
and the receipt by the registrar of 
a copy, verified in the prescribed 
manner, of the instrument by which 
the charge is created or evidenced 
shall have the same efiect for the 
purposes of this Section as the 
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delivery and receipt of the instru- 
ment itself, and twenty-one days 
after the date on which the instru- 
ment or copy could, in due course of 
post, and if despatched with due 
diligence, have been received in the 
United Kingdom, shall be substi- 
tuted for twenty-one days after the 
date of the creation of the charge, 
as the time within which the par- 
ticulars and instrument or copy are 
to be delivered to the registrar. 

(4) Where a charge is created in the 

United Kingdom but comprises pro- 
perty outside the United Kingdom, 
the instrument creating or purport- 
ing to create the charge may be sent 
for registration under this Section, 
notwithstanding that further pro- 
ceedings may be necessary to make 
the charge valid or effectual accord- 
ing to the law of the country in 
which the property is situate. 

(5) Where a charge comprises property 

situate in Scotland or Northern Ire- 
land and registration in the country 
where the property is situate is 
necessary to make the charge valid 
or effectual according to the law of 
that country, the delivery to and 
the receipt by the registrar of a copy 
verified in the prescribed manner of 
the instrument by which the charge 
is created or evidenced, together 
with a certificate in the prescribed 
form stating that the charge was 
presented for registration in Scot- 
land or Northern Ireland, as the 
case may be, on the date on which 
it was so presented shall, for the 
purposes of this Section, have the 
same effect as the delivery and 
receipt of the instrument itself. 

(6) Where a negotiable instrument has 

been given to secure the payment 
of any book debts of a company, 
the deposit of the instrument for 
the purpose of securing an advance 
to the company shall not for the 
purposes of this Section be treated 
as a charge on those book debts. 

(7) The holding of debentures entitling 

the holder to a charge on land shall 
not for the purposes of this Section 
be deemed to be an interest in land. 

(8) Where a series of debentures contain- 

ing, or giving by reference to any 
other instrument, any charge to the 
benefit of whidi the debenture 


holders of that series are entitled 
pari passu is created by a company, 
it shall for the purposes of this Sec- 
tion be sufficient if there are de- 
livered to or received by the regis- 
trar within twenty-one days after 
the execution of the deed containing 
the charge, or if there is no such 
deed, after the execution of any 
debentures of the series, the follow- 
ing particulars — 

" (a) the total amount secured by 
the whole series ; and 
“ (6) the dates of the resolutions 
authorising the issue of the 
series and the date of the 
covering deed, if any, by 
which the security is created 
or defined ; and 

" (c) a general description of the 
property charged ; and 
“ [d) the names of the trustees, 
if any, for the debenture 
holders ; 

together with the deed containing 
the charge, or, if there is no such deed, 
one of the debentures of the series ; 

“ Provided that, where more than 
one issue is made of debentures in 
the series, there shall be sent to the 
registrar for entry in the register 
particulars of the date and amount 
of each issue, but an omission to do 
this shall not affect the validity of 
the debentures issued. 

" (9) Where any commission, allowance, or 
discount has been paid or made 
either directly or indirectly by a 
company to any person in consider- 
ation of his subscribing or agreeing 
to subscribe, whether absolutely or 
conditionally, for any debentures of 
the company, or procuring or agree- 
ingto procure subscriptions, whether 
absolute or conditional, for any such 
debentures, the particulars required 
to be sent for registration under this 
Section shall include particulars as 
to the amount or rate per cent of 
the commission, discount, or allow- 
ance so paid or made, but omission 
to do this shall not affect the 
validity of the debentures issued : 

" Provided that the deposit of any 
debentures as security for any debt 
of the company shall not for the 
purposes of this subsection be 
treated as the issue of the deben- 
tures at a discount. 
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" 96. (1) It shall be the duty of a company 
to send to the registrar of companies 
for registration the particulars of 
every charge created by the com- 
pany and of the issues of debentures 
of a series, requiring registration 
under the last foregoing Section, 
but registration of any such 
charge may be effected on the 
application of any person interested 
therein. 

" (2) Where registration is effected on the 
application of some person other 
than the company, that person shall 
be entitled to recover from the com- 
pany the amount of any fees pro- 
perly paid by him to the registrar 
on the registration.” 

Where a company registered in England 
acquires any prop)erty which is subject to a 
charge, the company shall cause particulars 
of the charge to be delivered to the registrar 
within twenty-one days after the date on 
which the acquisition is completed. (Section 
97.) 

The registrar of companies shall keep, with 
respect to each company, a register of all 
the charges requiring r^;istration. The regis- 
trar shall give a cer^cate of the registration 
of any charge, and the certificate shall be 
conclusive evidence that the requirements as 
to registration have been complied with. 
The register shall be open to inspection by 
any person on pa3rment of a fee not exceeding 
one shilling. (Section 98.) 

”99. (1) The company shall cause a copy 
of every certificate of registration 
given under Section 82 to be in- 
dorsed on every debenture or certi- 
ficate of debenture stock which is 
issued by the company, and the 
payment of which is secured by the 
charge so registered : 

“ftovided that nothing in this 
subsection shall be construed as re- 
quiring a company to cause a certifi- 
cate of registration of any charge so 
given to be indorsed on any deben- 
ture or certificate of debenture stock 
issued by the company before the 
charge was created.” 

” 101. The court, on being satisfied that 
the omission to register a charge 
within the time required by tUs 
Act, or that the omission or mis- 
statement of any particular with 
respect to any such charge or in a 
memorandum of satisfaction, was 
accidental, or due to inadvertence 


or to some other sufficient cause, or 
is not of a nature to prejudice the 
position of creditors or shareholders 
of the company, or that on other 
grounds it is just and equitable to 
grant relief, may, on the application 
of the company or any person inter- 
ested, and on such terms and con- 
ditions as seem to the court just and 
expedient, order that the time for 
registration shall be extended, or, 
as the case may be, that the omis- 
sion or misstatement shall be 
rectified.” 

Every company shall keep a copy of every 
instrument creating any charge requiring 
registration to be kept at the registered 
office of the company : provided that in the 
case of a series of uniform debentures, a copy 
of one debenture of the series shall be suffi- 
cient. (Section 103.) 

In Ladenburg <&• Co v. Goodwin, Ferreira 
Co., Ltd. {in Liquidation), and Garnett 
{the Liquidator), [1912] 3 K.B. 275, the 
plaintiff made advances to the defendant 
company on the company’s drafts. The 
company gave the plaintiffs copies of the 
bills of lading and invoices of goods shipped 
by them and a letter stating that the com- 
pany hypothecated the goods or the proceeds 
thereof to the plaintiffs. The goods were 
sold by the defendant company to their 
customers on the terms that all charges on 
the goods after they left the warehouse 
were paid by the customers, to whom a six 
months’ credit was given. The bills of 
lading were made out to the customers' 
orders. The company having gone into 
liquidation the plaintiffs claimed the pro- 
ceeds of the sffipments received by the 
defendant company or the liquidator. Pick- 
ford, J., in the course of his judgment said : 
“It is difficult to see how any valid charge 
or mortgage on the goods could have been 
given to the plaintiffs, for there was no 
interest in the goods remaining in the 
defendant company (except in the possible 
case of stoppage in transitu). Therefore the 
only thing remaining which could be the 
subject of the hypo^ecation was the pro- 
ceeds of the goods. . . . That constitutes a 
book debt owing by the customer to the 
defendant company. . . . Was it a charge 
on the book debts of the defendant company 
within the meaning of Section 93 (1) {e) 
of the Companies (Consolidation) Act, 1908 ? 
... I come to the conclusion that they were 
in this case charges on the book debts of the 
defqadant company, and as they were not 
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registered they are void against the liqui- 
dator, and there must be judgment for the 
defendants/' 

Where a company wrote to a Government 
Department authorising it to remit all 
moneys due under a contract direct to the 
company’s bankers, and stating that such 
instructions were to be regarded as irrevoc- 
able unless the bank should consent to their 
cancellation, it was held that the letter 
amounted to an equitable assignment by 
way of security for the bank overdraft. It 
constituted a charge on book debts of the 
company under Section 95, and not having 
been registered under that section, it was 
void as against the liquidator. {Re Kent 
and Sussex Sawmills, Ltd., [1946] 2 All E.R. 
638.) 

Vacation of Registration. 

Section 100 provides for the vacation of 
the registration of a charge. (See under 
Memorandum of Satisfaction.) 

The Act imposes heavy penalties on the 
company and officials for neglect to register 
mortgages and charges. (Section 96.) 

The registrar’s certificate of registration 
should be deposited when a charge is given 
on the company’s property. 

Every company must keep at its regis- 
tered office a register of mortgages and 
charges and enter therein "all charges 
spec^cally affecting property of the com- 
pany and all floating charges on the under- 
taking or any property of the company, 
giving in each case a short description of 
the property charged, the amount of the 
charge, and (except in the case of securities 
to bearer) the names of the persons entitled 
thereto.’’ (Section 104.) The register shall 
be open to the inspection of any creditor or 
member, without fee, and to any other person 
on payment of one shilling. (Action 105.) 

By Section 426 (see under Registrar of 
Companies) any person may inspect the 
documents kept by the registrar on payment 
of a fee not exceeding one shilling. 

When the title deeds of a company are 
given as security, either with or without a 
memorandum of deposit, it is a charge, and 
must be registered at the date of the deposit 
or within twenty-one days therefrom. 

An agreement by a company to create a 
charge or issue debentures at some future 
date or in certain circumstances whenever 
called upon to do so does not create a present 
right to any security and hence does not 
require registration under Section 95. {In re 
Gregory Love &• Co,, Francis v. The Com- 


pany, 1916.) But where money is advanced 
to a company on the understanding that 
debentures charged on any asset of the com- 
pany shall be issued as security, the lender at 
once gets a charge in equity, and accordingly 
such an agreement confers a present equitable 
right in equity and should be registered. 

It IS to be noted that, by Section 95, a 
charge must be registered within twenty-one 
days after the date of its creation. In 
Esberger & Son, Ltd. v. Capital and Counties 
Bank, Ltd. (1913), 109 L.T. 140, the company 
deposited deeds with the bank, with a formal 
document of charge, on 17th September, 
1910, duly executed but without a date. On 
14th June, 1911, the date was filled in by 
the bank manager as 14th June, 1911. It 
was contended that the security was void 
by reason of non-registration within twenty- 
one days from 17th September, 1910. For 
the bank it was argued that if a document 
is dated on a certain day and is to secure 
future advances and future advances are 
not made until a later date the creation of 
the charge is the date when the future 
advances are made, and when, therefore, 
the document becomes an effective docu- 
ment to secure actual money, and is not the 
date when the actual charge was executed. 
Sargant, J., in the course of his judgment said 
that "where there is an instrument creating 
or evidencing a mortgage or charge I feel 
clear that, on the true meaning of Section 9 
of the Companies (Consolidation) Act, 1908, 
the date of the creation of the mortgage or 
charge is the date when that instrument was 
executed, and is not the date when any 
money is subsequently advanced so as to 
make an effective charge for the amount of 
that money.” 

A preliminary to making an advance to 
a company is to make a search of the com- 
pany's file at Bush House to see if any 
charges by way of debenture or otherwise 
affect the security offered. An inspection 
can also be made, if desired, of the company’s 
own register of Charges kept at its registered 
office, to ascertain if any charges are out- 
standing of a t3rpe not requiring registration 
at Bush House. 

It should be particularly noted that if a 
mortgage or charge, as above specified, is not 
registered within twenty-one days it is void 
against a liquidator and any creditor, so far 
as security on the company’s property is con- 
cerned, and the money payable under the 
charge will then rank only as an unsecured 
debt. 

The fact that the holder of a mortgage 
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debenture, issued by a company and regis- 
tered in accordance with Section 95, had 
express notice of the prior creation and non- 
registration within the required period by 
that Section of a first mortgage does not 
prevent the unregistered first mortgage from 
being declared void as against the subsequent 
registered mortgage debenture, having regard 
to the provisions of the Section, notice not 
being material in the case of a creditor, it 
not being fraud to take advantage of legal 
rights the existence of which might be 
assumed to be known to the parties inter- 
ested. {In re Monolithic Building Co. Ltd . ; 
Tacon v. The Company (1915), 112 T.L.R. 
619.) 

When certificates for stocks and shares, 
life policies, warrants for goods, or negotiable 
instruments belonging to a company are 
given as security, the charge does not 
require registration with the registrar of 
companies. 

A mortgage or charge on a ship or any 
share in a ship given by a company must be 
registered with the registrar of companies. 
(Section 95, Companies Act, 1948.) It must 
also be registered under the Merchant 
Shipping Act, 1894. Registration under the 
latter Act has the effect of fixing the priority 
of mortgages. (See Ship.) 

The prescribed fee for registration of a 
mortgage or charge is — 

Where the amount does not exceed /200, 
10s. 

Where the amount exceeds £200, £1. 

The fee for the registration of a series of 
debentures is — 

Where the total amount of the senes does 
not exceed £200, 10s. 

Where the total amount of the series 
exceeds £200, £1. 

By the Land Registration Act, 1925 (Sec- 
tion 60), where a company is proprietor 
of any registered land, any mortgage, deben- 
ture, or other incumbrance created by the 
company must be registered or protected 
by caution under this Act, in addition to the 
required registration under the Companies 
Act, 1948. 

By the Land Charges Act, 1925, in the 
case of a charge on land (not registered land) 
for securing money, created by a company, 
r^stration under Section 95 of the Com- 
panies Act, 1948, shall be sufficient in place 
of registration under this Act. (Section 10, 
(5).) If the company's land is within the 
jurisdiction of the Yorkshire Deeds Registry, 
it is necessary, in addition, to register in the 
appropriate local Deeds Registry a l^al 


mortgage, a puisne mortgage, and a deben- 
ture containing a specific charge upon land. 

A mortgage by a society registered under 
the Industrial and Provident Societies Act, 
1893, does not require registration as the 
society does not come within the scope of 
the Companies Act, 1948. A charge by such 
a society over “personal chattels” requires 
registration as a bill of sale. (See the 
case under Industrial and Provident 
Societies.) As to registration of a debenture 
creating in favour of a bank a floating charge 
on farming stock, see Section 14, under 
Agricultural Credits Act, 1928. 

REGISTRATION OF DEEDS. As distinct 
from registration of titles a system of regis- 
tration of deeds and other documents relating 
to land obtains in the three Ridings of 
Yorkshire. (See Yorkshire Registry of 
Deeds.) The system formerly applied also 
to land in the County of Middlesex, but as 
from 1st January, 1937, the system of deeds 
registration has given place to registration 
of title. (See Land Registration, Middle- 
sex Registry of Deeds.) 

REGISTRATION OF TRANSFERS. (See 
Transfer of Shares.) 

REICHSBANK. The Central Bank of 
Germany. It is under complete Government 
control although its stock is held by the 
public, 

RE-INSURANCE. One of the first prin- 
ciples of insurance is to limit the liability of 
the company under any particular contin- 
gency to a fixed sum. When insurance 
offices cover very large gross amounts, it 
may be necessary in order to restrict their 
liability to the prescribed limits, to re-insure 
with another company for amounts in excess 
of their own retentions. The sole or principal 
business of re-insurance companies is to 
provide facilities for re-insurance. 

RE-ISSUE OF BILL OF EXCHANGE. 
(See Negotiation of Bill of Exchange.) 

RE-ISSUE OF DEBENTURE. (See Deben- 
ture.) 

“RELATION BACK.” See Section 37, 
Bankruptcy Act, 1914, under Adjudication 
IN Bankruptcy. 

RELEASE. From 1841 to 1845 freehold 
land was conveyed by means of a deed called 
a “release.” (^ Lease and Release.) 

REMAINDER. After the death of a per- 
son who has a life interest in a property, 
if the land does not revert to the grantor 
of the life interest, or his heirs, but passes 
to some other person, the interest of that 
person in the land is called a “remainder.” 

A remainder is sometimes erroneously 
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referred to as a reversion, or reversionary 
interest. 

It is a contingent remainder if the vesting 
of the remainder is dependent upon an un- 
certainty, as for example where the interest 
has to pass, after the death of the life tenant, 
to a child after attaining a certain age. When 
the child has attained that age it becomes 
a vested remainder. (See Reversion.) 

REMAINDERMAN. The person entitled 
to a "remainder" {q.v.). 

REMEDY ALLOWANCE. This is the 
name given to an allowance made in connec- 
tion with the making of coins. The Coinage 
Act defines the standard weight and fineness 
of each coin, but as in the making of coins 
it is impossible to produce them absolutely 
in accordance with the prescribed figures, 
the Act allows certain variations, the 
"remedy allowance," from that standard 
weight and fineness. In gold coins the 
remedy for fineness is two parts in 1,000, 
and in silver coins it was four, altered by the 
Coinage Act, 1920, to five parts in 1,000. 
For Ihe "remedy" allowed in weight per 
piece, see the first Schedule to the Coinage 
Act, under Coinage. 

REMISIER. (French.) A " half-commis- 
sion man." A person who introduces business 
to a stockbroker and receives a share of the 
broker's commission. (See Stockbroking 
Transactions.) 

REMITTANCE. The word is commonly 
used in banks to describe an amount of com 
or notes, or a parcel of cheques or bills sent 
from one ofl&ce or person to another. A 
remittance is inward or outward according 
as it is received by or dispatched from the 
bank. 

REMOTE PARTIES. The " remote parties" 
to a bill of exchange are those who are not 
in immediate relationship, e.g. the acceptor 
and an indorsee. (See Parties to Bill of 
Exchange.) 

RENEWAL OF BILL. By arrangement 
amongst the parties to a bill of exchange the 
bill may be renewed, that is, a new bill 
may be accepted in place of the old one 
to run for a further period of time. If the 
second bill is dishonoured the rights of the 
parties on the first bill (if the bill was left 
with the holder) are revived, but those 
parties who did not assent to the renewal 
are discharged. 

RENT CHARGE. An annual payment 
arising out of real estate. (See under Legal 
Estates.) 

RENTES. The name given to the annual 
interest payable upon the Government debts 


of France, Austria, Italy, Greece, and some 
other countries. "The word is also applied 
to the debts themselves, e.g. "Rentes" in 
France has the same meaning as "Consols" 
in this country. 

RENUNCIATION. The giving up of a 
right. In the Stamp Act, 1891, the reference 
to the stamp duty is : Renunciation. See 
Reconveyance and Release. (See under 
Mortgage.) 

In the case of an issue of new shares, a 
shareholder may accept the number of shares 
provisionally allotted to him, or he may 
renounce his rights by signing a form of 
renunciation. In Re Pool dipping Co., 
Ltd. (1919), 122 L.T. 338, where directors 
had power, under the articles of association, 
to refuse any transfer of shares of which 
they might not approve, and a shareholder 
renounced his rights to certain new shares 
in favour of C, the directors refusing to 
register C, it was held that the renunciation 
of rights to shares was not a transfer of 
shares within the meaning of the articles 
of association and that the directors were 
not entitled to refuse to register C, as holder 
of the shares. 

As to the stamp duty, see under Letter 
OF Allotment. (See Letter of Renuncia- 
tion.) 

When the holder of a bill at or after its 
maturity renounces his rights against the 
acceptor, the bill is discharged, but the 
renunciation must be in writing, unless the 
bill is delivered up to the acceptor. (See 
Payment of Bill.) 

RE-PRESENT. (See Present Again.) 

REPRESENTATION. (See under Per- 
sonal Representatives.) 

REPUTED OWNER. The person who is, 
from the situation in which goods are found, 
reputed to be the owner thereof. The Bank- 
ruptcy Act, 1914, includes amongst the 
property which is divisible amongst the 
creditors of a bankrupt, "all goods being, 
at the commencement of the bankruptcy, 
in the possession, order, or disposition of the 
bankrupt, in his trade or business, by the 
consent and permission of the true owner, 
under such circumstances that he is the 
reputed owner thereof ; provided that things 
in action other than debts due or growing 
due to the bankrupt in the course of his 
trade or business shall not be deemed goods 
within the meaning of this Section." (Sec- 
tion 38, s.s. 2 {c).) 

REQUISITIONS ON TITLE. The requisi- 
tions are the inquiries submitted by the 
solicitor for an intending purchaser to the 
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solicitor for the vendor, as to points and 
questions in connection with the deeds and 
the title to the property. The requisitions 
are written on one half of a sheet of paper 
and the replies are placed opposite. If the 
replies are not complete or satisfactory, 
further observations may be made. 

RESCISSION BOND. A bond issued for 
guarantees rescinded. The Argentine Gov- 
ernment rescinded certain contracts in 
connection with the railways and issued 
instead 4 per cent Rescission Bonds. 

RESERVE. The cash in hand, that is the 
notes and coin shown on the assets side 
of the Bank of England Return (Banking 
Department), is called the Reserve. It is 
the money which the Bank keeps to meet 
demands made on it both by its private 
depositors and the deposit banl^ which keep 
their surplus balances at the Bank of Eng- 
land. The proportion of the Reserve to the 
Bank of England's liabilities to the public 
is rarely allowed to fall below 30 per cent 
and has been in the neighbourhood of 50 
per cent. The necessity for keeping so large 
a proportion of its deposits in the form of 
cash arises because the Bank of England's 
principal deposits are those made by the 
other banks and thus the Reserve forms the 
ultimate bankmg reserve of the country. 
(See Bank Return.) The item “Reserve” 
on the balance sheet of a joint stock bank 
comprises undistributed profits and is, 
strictly speaking, a Reserve Fund, being 
invested in gilt-edged securities. 

The undistributed profits of the Bank of 
England appear on the Weekly Statement 
(Banking Department) as “Rest” (g.t).). 

RESERVED LIABILITY. That part of a 
banking company's share capital which, 
when so resolved by the shareholders, can- 
not be called up except in the event of the 
company being wound up. Section 60 of the 
Companies Act, 1948, provides — 

“60. A limited company may by special 
resolution determine t^t any portion of its 
share capital which has not been already 
called up shall not be capable of being called 
up, except in the event and for the purposes 
of the company being wound up, and here- 
upon that portion of its share capital shall 
not be capable of being called up except in 
the event and for the purposes aforesaid.” 

Reserved liability was created by an Act 
of 1879, following the granting of limited 
liability to shareholders in banlra. To offset 
tins protection to investors in bank shares, 
reserved liability 'was instituted to give a 
measure of protection to bank depositors. 

548 


The Act provided that limited companies 
could increase the nominal amount of their 
shares, with a condition that a specified 
proportion of such nominal increase could 
not be called up except in the case of 
liquidation of the company. 

See also Section 64 under Company, 
Unlimited. The reserve liability cannot be 
mortgaged. (See Companies, Share Capital.) 

RESERVED INTEREST. Interest upon a 
debt which is doubtful and is not fully 
secured by realisable security should not be 
credited to profit and loss account, but 
should, in the meantime, be placed aside in a 
suspense interest or reserved interest account. 

I^SERVES. Sums set aside out of the 
profits of a company and not distributed as 
dividends. They are created for the purpose 
of meeting contingencies for equalising divi- 
dends, etc. 

Article 117 of Table A of the Companies 
Act, 1948, says — 

“The directors may, before recommending 
any dividend, set aside out of the profits of 
the company such sums as they think proper 
as a reserve or reserves which shall, at the 
discretion of the directors, be applicable for 
any purpose to which the profits of the com- 
pany may be properly applied, and pending 
such application may, at the like discretion, 
either be employed in the business of the 
company or be invested in such investments 
(other than shares of the company) as the 
directors may from time to time think fit. 
The directors may also, without placing the 
same to reserve, carry forward any profits 
which they may think prudent not to 
divide.” 

The Eighth Schedule to the Companies 
Act, 1948, provides as regards a company’s 
balance sheet — 

“6. The aggregate amounts respectively 
of capital reserves, revenue reserves 
and provisions (other than provi- 
sions for depreciation, renewals or 
diminution in value of assets) shall 
be stated under separate headings : 

“ Provided that — 

“ (a) this paragraph shall not re- 
quire a separate statement 
of any of the said three 
amounts which is not mate- 
rial; and 

“(6) the Board of Trade may 
direct that it shall not re- 
quire a separate statement 
of the amount of provisions 
where they are satisfied that 
that is not required in the 
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public interest and would 
prejudice the company, but 
subject to the condition that 
any heading stating an 
amount arrived at after 
taking into account a pro- 
vision (other than as afore- 
said) shall be so framed or 
marked as to indicate that 
fact. 

"7. — (1) There shall also be shown (unless 
it is shown in the profit and loss 
account or a statement or report 
annexed thereto, or the amount 
involved is not material) — 

"(a) where the amount of the 
capital reserves, of the rev- 
enue reserves or of the 
provisions (other than pro- 
visions for depreciation, re- 
newals or diminution in 
value of assets) shows an 
increase as compared with 
the amount at the end of 
the immediately preceding 
financial year, the source 
from which the amount of 
the increase has been de- 
rived; and 
“(6) where— 

(i) the amount of the capital 
reserves or of the revenue 
reserves shows a decrease 
as compared with the 
amount at the end of 
the immediately preced- 
ing financial year; or 
"(ii) the amount at the end 
of the immediately pre- 
ceding financial year of 
the provisions (other 
than provisions for de- 
preciation, renewals or 
diminution in value of 
assets) exceeded the ag- 
gregate of the sums since 
applied and amounts still 
retained for the purposes 
thereof ; 

the application of the 
amounts derived from the 
difference. 

*‘(2) Where the heading showing any of 
the reserves or provisions aforesaid 
is divided into sub-headings, this 
paragraph shall apply to each of 
the separate amounts shown in the 
sub-headings instead of appl3dng to 
the aggregate amount thereof." 


It is provided, however, that banking and 
discount companies are not subject to the 
above requirements. 

RESIDUARY DEVISEE. Under a will, 
the person who takes all the real property 
which remains after the devisees have 
received their shares. 

RESIDUARY LEGATEE. Under a will, 
the person who takes all the personal pro- 
perty which remains after the legatees have 
received their shares. 

RESIDUE. That which remains of a 
deceased person’s estate after all the debts 
and legacies have been paid. 

RESIGNATION. A Scotch law term, 
almost obsolete, for a document which 
surrendered an inferior estate to the imme- 
diate superior. 

RESOLUTIONS. The resolutions passed 
at the meetings of companies are the various 
matters which the members present have 
decided upon. An ordinary resolution may 
be passed by a bare majority. There are 
also extraordinary and special resolutions. 

A company’s articles of association often 
provide that certain acts shall only be done 
by extraordinary resolution. 

The provisions of the Companies Act, 1948, 
with regard to extraordinary and special 
resolutions are as follow — 

"Section 141. (1) A resolution shall be an 
extraordinary resolution when it 
has been passed by a majority of 
not less than three-fourths of such 
members as, being entitled so to do, 
vote in person or where proxies are 
allowed, by proxy, at a general 
meeting of which notice specifying 
the intention to propose the resolu- 
as an extraordinary resolution has 
been duly given. 

" (2) A resolution shall be a special resolu- 
tion when it has been passed by 
such a majority as is required for 
the passing of an extraordinary 
resolution and at a general meeting 
of which not less than twenty-one 
days’ notice, specifying the inten- 
tion to iH*opose the resolution as a 
special resolution, has been duly 
given: 

" Provided that, if it is so agreed 
by a majority in number of the 
members having the right to attend 
and vote at any such meeting, 
bemg a majority together holding 
not less than ninety-five per cent 
in nominal value of the shares 
giving that right, or, in the case of 
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a company not having a share 
capital, together representing not 
less than ninety-five per cent of the 
total voting rights at that meeting 
of all the members, a resolution 
may be proposed and passed as a 
special resolution at a meeting of 
which less than twenty-one days' 
notice has been given. 

"(3) At any meeting at which an extra- 
ordinary resolution or a special reso- 
lution is submitted to be passed, 
a declaration of the chairman that 
the resolution is carried shall, unless 
a poll is demanded, be conclusive 
evidence of the fact without proof 
of the number or proportion of the 
votes recorded in favour of or 
against the resolution. 

" (4) In computing the majority on a poll 
demanded on the question that an 
extraordinary resolution or a spe- 
cial resolution be passed, reference 
shall be had to the number of 
votes cast for and against the 
resolution.” 

By Section 143, where articles have been 
regwtered, a copy of every special and extra- 
ordinary resolution for the time being in 
force shall be embodied in or annexed to 
every copy of the articles issued after the 
passing of the resolution. 

The cases in which special resolutions 
are necessary, as provided by the above Act, 
are referred to in the folloAving Sections — 

Section 18. (See Name of Company.) 

Section 5. (See Memorandum of As- 
sociation.) 

Section 203. (See Memorandum of As- 
sociation.) 

Section 10. (See Articles of Associa- 
tion.) 

Section 66. (See Reduction of Share 
Capital.) 

Section 60. (See Reserve Liability.) 

Section 222. (See Winding Up by the 
Court.) 

Section 278. (See Winding Up, Volun- 
tarily.) (See Companies.) 

RESPONDENTIA. An instrument by 
which the master of a ship hypothecates the 
cargo as security for the repayment of money 
borrowed at a foreign port in order to effect 
repairs which are absolutely necessary to 
enable the ship to resume its vo 3 rage. Such 
a loan is repayable only if the ship arrives 
in safety at its destination. The captain 
has no authority to create such a charge 
except m case of necessity, and where he has 
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no other means of raising the money and is 
unable to communicate with the owners. 
These instruments have now fallen into 
disuse. (See Bottomry Bond.) 

REST. The item called “Rest” which 
appears on the liabilities side of the weekly 
“Return” of the Bank of England corre- 
sponds with the item “Reserve Fund” in 
the balance sheets of other banks, with this 
difference, that the profits are added to the 
“Rest” from time to time, and the divi- 
dends to the bank proprietors are paid out of 
this account. The amount is not allowed to 
fall below ;^3, 000,000. (See Bank Return.) 

The word “rest” is also applied to the 
break which the banker makes in the accounts 
of his customers, quarterly or half-yearly, 
for the purpose of entering the amount of 
interest and charges due to date. When this 
has been done, the account is balanced and 
ruled off, the balance being carried forward 
to the next quarter’s or half-year's account. 

RESTRAINT ON ANTICIPATION. Where 
property was settled upon a married woman 
in order that she might receive the income as 
it became due, it was usual for the deed to 
include a restraint on anticipation, by which 
she was prevented from mortgaging or giving 
a charge of any kind upon the future income. 
By the Law Reform (Mamed Women and 
Tortfeasors) Act, 1935, restraint on anticipa- 
tion was abolished. Existing restraints, or 
those imposed in any instrument executed 
before 1 st January, 1936, continued to be 
or would in due course become effective. 
The will of a testator who died after 31st 
December, 1945, would be deemed to have 
been executed after 1 st January, 1936, 
whatever its actual date. Thus a time limit 
was put on a testator's imposition of re- 
straint on anticipation. (See Married 
Woman.) 

But by the Married Women (Restraint on 
Anticipation) Act, 1949, all such restraints 
were abolished. 

RESTRICTION OF RIBBON DEVELOP- 
MENT ACT, 1935 . The two main purposes 
of this Act are to provide for the imposition 
of restrictions upon development along road 
frontages and to enable highway authorities 
to acquire land for the construction and 
improvement of roads or for preserving 
amenities or controlling development in the 
neighbourhood of roads. 

Hence where building land or land ripe 
for building development is held as security, 
its value may be affected or its development 
restricted by the provisions of the Act. 
Any action by the Mghway authority must 
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be advertised in the local papers, and plans 
of affected land and a register of consents 
given to owners of land may be inspected 
free of charge at the office of the highway 
authority Owners of land and persons 
interested therein can ensure getting advice 
of any action by the highway authority by 
registering themselves with the latter body. 
The Act does not apply to the Administrative 
County of London. 

RESTRICTIVE INDORSEMENT. An in- 
dorsement IS restrictive which prohibits the 
further negotiation of a bill or cheque, or 
which expresses that it is a mere authority 
to deal with the bill as thereby directed, as 
“Pay John Brown only.’’ (See Indorse- 
ment ) 

RESTRICTIVE THEORY. The theory 
that in a commercial crisis the Bank of 
England should restrict its issue of notes, 
but in the great crises of 1847, 1857 and 1866 
the Bank Charter Act which embodied the 
restrictive theory had to be suspended, and 
the situation was saved by the Government 
granting permission to the Bank to expand 
its issue beyond the limit fixed by the Act. 
H D Macleod, in The Elements of Banking, 
wrote — 

"It IS therefore irrefragably proved by 
the unanimous opinion of the most eminent 
commercial authorities, and the clear experi- 
ence of 100 years that the restrictive theory 
in a commercial crisis is a fatal delusion; 
and that when a commercial panic is im- 
pending, the only way to avert and allay it 
is to give prompt, immediate, and liberal 
assistance to all houses who can prove them- 
selves to be solvent.’’ On the outbreak of 
war with Germany in 1914, the Bank was 
authorised to suspend the Act, but the 
authority was not acted upon. (See Bank 
Charter Act, Expansive Theory ) 

RETENTION MONEY. Money which is 
retained for a certain time after completion 
of a contract , e.g. if a contract has been 
made for £5,000 it may be agreed that 10 
per cent of the money due to the contractor 
shall be retained till, say, six or twelve 
months after the completion of the contract. 
If an assignment of retention money is 
given as security, notice of the assignment 
must be given to, and an acknowledgment 
received from, the person who is liable to 
pay the money to the contractor. (See 
Debts — Assignment of.) 

RETIRING A BILL. Strictly speaking, to 
retire a bill is to pay it at or before maturity. 
More usually the phrase is used to denote the 
redemption of the bill by the drawer or 


acceptor from the holder before maturity. 
A banker holding a discounted bill will 
use discrimination in permitting it to be 
retired before its due date, and will usually 
advise the acceptor if the drawer or an 
indorser retires it. There are obvious possi- 
bilities of raising money on forged accept- 
ances, if discounted bills can be withdrawn 
before maturity, and the practice also lends 
itself to accommodation acceptances. 

RETIRING A BILL UNDER REBATE. 
Where a documentary bill has been dis- 
counted the acceptor may wish to obtain 
the attached documents of title before 
maturity, and if the bill is marked “docu- 
ments against payment,’’ he must arrange 
with the holder to retire it, i.e. pay it before 
it is due. In consideration of so doing, a 
rebate is allowed by the holder, usually 
calculated at one-half per cent above the 
London Joint Stock Bank Depiosit Rate on 
the amount of the bill. (See Documentary 
Bill ) 

RETOUR SANS PROTET (or RETOUR 
SANS FRAIS). French, return without 
protest. 

These words placed upon a foreign bill by 
an indorser, near to his signature, mean that 
the bill, in the event of its dishonour, is to be 
returned without protest , that is, no expense 
IS to be incurred. They apply only to the 
indorser who uses them, and do not indicate 
the wish of a subsequent indorser who has 
not used the words. 

RETURNED CHEQUE (OR BILL). A 

cheque may be returned unpaid for many 
reasons. 'I'he drawer may not have sufficient 
funds to meet it ; he may be dead or bank- 
rupt : he may have instructed his banker not 
to pay it; the banker may have received 
some legal notice preventing him from paying 
any further cheques upon the drawer’s 
account , or the cheque itself may not be in 
order, the date or the amount or other 
material part may have been altered, and not 
have been initialed by the drawer ; the 
amount in words and figures may differ ; the 
drawer’s signature may not be recognised ; an 
indorsement may be wrong ; it may be post- 
dated ; or crossed to two bankers ; or it may 
be stale through having been issued so long. 
These are some of the principal reasons 
necessitating the return of a cheque. 

If there be on the face of a cheque any 
reasonable ground for suspecting that it h^ 
been tampered with, a refusal to pay is 
warranted. (See London Joint Stock Bank, 
Ltd. V, Macmillan and Arthur, under Pay- 
ment OF Cheque.) 
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When the cheque is returned an "answer” 
is marked upon it by the drawee banker, 
usually in ■Ae top left-hand corner. A 
number of the different "answers” which 
are in use are gfiven in the article Answers. 

After settlement of a local exchange a 
cheque cannot strictly be returned later in 
the day, unless by agreement between the 
bankers. 

Cheques received otherwise than through 
the Clearing House may be returned on tte 
day following the receipt, but in practice 
they are usuily returned on the same day. 
When a bill is to be noted, it may be noted 
on the day of its dishonour and must be 
noted not later than the next succeeding 
business day. (See Noting, Protest.) A 
cheque or bill cashed over the counter 
by the paying banker cannot subsequently 
be returned. When a bill is presented on the 
morning of its due date, a country banker 
is under no obligation, to retain it till the 
close of business before returning it, but 
there may be a local custom to retain it. 

The banker to whom a cheque is returned 
for any reason, except a technical flaw in an 
indorsement, obtains his money again from 
the party from whom he received the cheque 
in the fimt place, delivering up the cheque 
itself in exchange. In the case of a faulty 
indorsement (e.g. a cheque payable to 
" Thomas Cluff ” indorsed " Thomas Clough”) 
which the collecting banker knows to be 
bona fide, it is customary for him to write 
on the back of the cheque "Indorsement 
confirmed” or "Payee’s indorsement con- 
firmed,” adding his own signature and 
re-presenting. Notice of dishonour should 
nevertheless be given to the customer who 
paid in the cheque. When the cheque is re-pre- 
sented, the drawee banker usually pa3rs it, 
he is not, however, in law bound to do so. 

Bankers usually keep a list of all the 
cheques and bills they return unpaid, as 
well as a list of cheques and bills which have 
been returned to them, and in each case the 
reason of the "return” is noted in a column 
provided for the purpose. 

When a cheque or bill is received back 
"dishonoured,” unless it is delivered to the 
customer against cash, the banker charges 
his customer’s account with the amount 
and sends the unpaid article to the customer. 
The notices of dishonour to indorsers will 
be given by the customer. Bankers take 
an acknowledgment from the customer, or 
a written au^onty to debit the account, 
on giving him the dishonoured instrument. 
If the customs’s account will not admit of 


the dishonoured bill or cheque being charged 
to it, the amount should be debited to 
Overdue Bills Account, and the banker 
should give notice to all parties. Any 
balance there may be in the customer’s 
account may be held as a part payment. 

A returned cheque may be debited to the 
account of the customer for whom it was 
sent for collection, even if not indorsed by 
him. The customer for whom a bill was 
discounted is not liable, in the event of its 
dishonour, unless by special agreement, if 
the bill was not indorsed by him. 

A banker usually cancels his indorsement 
on a returned bill. (See Dishonour of Bill 
OF Exchange.) 

RETURNS. Cheques or bills which are 
returned either through lack of funds or 
some irregularity in the instruments them- 
selves are commonly called "returns.” 

Returns are also the various statements, 
daily, weekly, monthly, half-yearly, or at 
other times, which are sent by branches to 
the head office. 

REVENUE ACT, 1883. Section 17 pro- 
vides: "Sections 76 to 82, both inclusive, 
of the Bills of Exchange Act, 1882, and 
Section 25 of the Forgery Act, 1861, shall 
extend to any document issued by a cus- 
tomer of any banker and intended to enable 
any person or body corporate to obtain 
payment from such banker of the sum men- 
tioned in such document and shall so extend 
as if the said document were a cheque: 
provided that nothing in this Act shall be 
deemed to render any such document a 
negotiable instrument.” The documents 
referred to are conditional forms of cheque, 
i.e. crossed orders for pa3rment with receipt 
attached. Such documents are not legally 
transferable. They may safely be collected 
only for the named payee and if paid with 
clear evidence of transfer, such as a third 
party’s indorsement, the pa3dng banker 
might lose the protection of Section 80 even 
if paid in conformity with the crossing. (See 
Receipt on Cheque.) 

REVERSE COUNCILS. At such times as 
the Indian Government experienced an in- 
sufficient demand in this country for rupees, 
and the rate of exchange was thereby liable 
to an undesirable fall, steps might be taken 
to correct the exchange position by offering 
for sale in India sterling drafts to be paid 
out of the balance held in London by the 
India Council. Such drafts were known as 
"Reverse Councils,” in contradistinction 
from the rupee drafts ("Councils”) which 
were offered for sale in London. 
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REVERSE STOCK CHEQUE. An instru- 
ment used when paying for stocks and shares 
purchased in a foreign centre. For example : 
A New York buyer of stock or shares on 
the London market may be asked by the 
seller to arrange for cash to be paid out in 
London against delivery of the shares. The 
buyer must then arrange with his banker 
for the latter’s London agent to make pay- 
ment in sterling against presentation of the 
securities attached to a draft in dollars, 
drawn by the seller on the buyer. The New 
York banker will thus be selling his customer 
sterling for immediate payment in London, 
but will himself receive reimbursement in 
dollars only and when the stock cheque 
reaches New York, there to be presented to 
and paid by the buyer. The New York 
banker must therefore allow in his selling rate 
a margin both for interest and for the cost 
of transmission and insurance of the shares. 

REVERSION. REVERSIONARY INTER- 
EST. Where a lease of land is granted for 
a number of years, the lessor remains 
possessed of the reversion, that is the interest 
in the estate remaining to the lessor after 
the lease has been granted. For example, if 
John Brown grants a lease to John Jones 
for a certain number of years, at the end 
of that period, that is at the expiration of 
the lease the property reverts to John 
Brown, or to his representatives. The person 
to whom the property reverts is called the 
reversioner. 

REVERSIONER. (See Reversion.) 

REVOCABLE CREDIT. (See Documen- 
tary Credit.) 

REVOCATION. By the Stamp Act, 1891, 
the stamp duty is — 

Revocation of amy use or trust of £ s. d. 

any property by any writing 

not being a will . . . 0 10 0 

REVOLVING CREDIT. A credit under 
which an indefinite amount may be drawn 
as opposed to a fixed credit, which permits 
of drawings by one or more drafts up to a 
fixed sum, the reaching of which means the 
exhaustion of the credit. In Nordskog v. 
National Bank (1922), 10 LI. L.R. 652 an 
expert witness defined the term as follows: 
“A revolving credit is one for a certain sum 
which is automatically renewed by putting 
on at the bottom that which is taken ofi 
at the top." It may be a blank credit — a 
rare variety — ^where an unlimited amount 
may be drawn at any time ; or it may be for 
an unlimited amount in total but with a 
stated limit to the amounts of drafts that 
may be outstanding at any one time. Some- 


times it is for an unlimited sum, but with a 
limit on the amount which may be drawn 
at any one time. Another type provides for 
a limited amount to be drawn within a given 
period, and once the limit has been utilised 
in the given period, no further drawings can 
be made until the new period commences. 

RIBBON DEVELOPMENT. (See Restric- 
tion OF Ribbon Development Act.) 

RIGGING THE MARKET. A Stock Ex- 
change term to signify the artificial forcing 
up of prices by speculators with the object 
of inducing the public to become purchasers 
at the false prices. 

ROOT OF TITLE. A purchaser of land 
can, unless there is an agreement to the 
contrary, require the title to be deduced for 
thirty years. Previous to 1st January, 1926, 
the period was forty years. It may be 
necessary to go back further than thirty 
years to obtain a good root of title. The 
deed which is taken as the beginning of the 
title is called the root of title. 

A twenty years' title is often accepted 
as sufiicient. 

If it is stipulated in a contract for sale 
of a property, or in the printed "conditions 
of sale," that the title shall commence with 
a certain deed or will, then that deed or 
will becomes the root of title. 

A mortgage deed or purchase deed is a 
good root of title, but a general devise 
of property in a will is not a good root 
of title, as the will does not identify the 
property. 

Section 45 (6), of the Law of Property 
Act, 1925, provides as follows — 

"Recitals, statements, and descriptions 
of facts, matters and parties contained in 
deeds, instruments, Acts of Parliament or 
statutory declarations, twenty years old at 
the date of the contract, shall, unless and 
except so far as they may be proved to be 
inaccurate, be taken to be sufiicient evidence 
of the truth of such facts, matters and 
descriptions.” 

By the Law of Property Act, 1925, Section 
45 (1): "A purchaser of any property 
shall not require the production, or any 
abstract or copy, of any deed, will or other 
document, dated or made before the time 
prescribed by law, or stipulated, for com- 
mencement of the title. . . ." (See Title 
Deeds.) 

ROYAL'TY. A rent, payable to the land- 
lord, of a certain percentage of the profit 
derived from the working of a mine upon his 
estate, or from the minerals reserved to him, 
or so much per ton from the minerals raised. 
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RULE IN CLAYTON’S CASE. (See Clay- 
ton’s Case.) 

RULE IN ROYAL BRITISH BANK v. 
TURQUAND. In Royal British Bank v. 
Turquand (1856), 25 L.J. Q.B. 327, it was 
decided that, if on the constitution of the 
company, directors might have been author- 
ised to do certain things (e.g. enter into 
contracts) , an outsider was entitled to assume 
that the directors had been so authorised. 
In other words, if an ofiScial of a company 
is found doing acts on behalf of the company 
which the articles permit him to do when 
duly authorised, a party doing business with 
the company is entitled to assume that the 
authority which the articles say the official 
can use has actually been put in his hands 
by the company. Where the articles of a 
company provided for the drawing of bills 
by the managing director as and when author- 
ised by the board, and he drew bills without 
such authority and in fraud of the company, 
it was held that the company could not 
repudiate the bills, as outside parties were 
entitled to assume that the managing direc- 
tor was actually vested with the authority 
which the articles provided could be put 
in his hands. {Dey v. Pulhnger (1921), 37 
T.L.R. 10.) 

The rule is not capable of simple applica- 
tion, however, and has been severely modi- 
fied in two directions. Firstly, a party 
cannot benefit by the rule if at the time he 
entered into business contracts with the 
company he did not know of the delegation 
of powers, i.e. if he was not cognisant of the 
contents of the articles of the company. 
{Kredit Bank Cassel v. Schenkers, Ltd., [1927] 
1 K.B. 826.) Secondly, the rule will not 
operate in favour of a party dealing with a 
company where the transaction is unusual 
or abnormal or not one which the person 
engaging the company might be expected 
to be trusted with. {Houghton’s <&• Co. v. 
Nothard Lowe <&• Wills. [1928] A.C. 1.) 

RUNNING BROKER. The term apphed 
to the t5rpe of bill broker who earned his 
livelihood by taking bills from the major 
sources of supply in the City — merchants, 
accepting houses, foreign, colonial, and ex- 
change banks — ^and disposing of them forth- 
with on a commission basis to the discount 
houses and the banks. 


During the last twenty years the discount 
market has been subject to a process of 
amalgamation and absorption, and but 
three firms of running brokers have sur- 
vived. They now function, however, on 
similar lines to the discount houses. 

RUPEE. The Indian unit of currency, 
also used in Burma, Ceylon, Mauritius, and 
other places. 

RUPEE PAPER. The name formerly 
given to the “enfaced” promissory notes of 
the Indian Government 

The dividend, or interest, on the Rupee 
Paper was paid by drafts payable in India, 
which were obtained either by the holder of 
the promissory notes presenting them at the 
India Office, Bank of England, or by having 
the drafts posted to him by the Bank. 

The accrued dividend upon most stocks 
and shares was included in the price and 
belonged to the purchaser, but in the case of 
Rupee Paper it was not taken into the price 
but was paid by the purchaser to the seller in 
addition to the purchase price, the amount 
being shown on the contract note. 

The notes were called “enfaced paper’’ 
because they bore an announcement on 
the face that the interest was payable by 
drafts to be obtained at the Bank of 
England. 

The notes could be converted into stock 
at the India Ofi&ce, Bank of England. (See 
Rupee.) 

RURAL DISTRICT COUNCIL. When a 
bank is appointed as banker to a Rural 
District Council, a resolution under seal of 
the Council should be obtained and the 
account opened in the name of the Council. 

There is no statutory requirement as to 
the drawing of cheques, but it is prudent to 
arrange for at least two officials to sign. 
Cheques are frequently drawn in pursuance 
of an order of the Council as in the case of 
County or Borough Councils {q.v.). 

All borrowings require Government sanc- 
tion, except those falling under Section 215 
(a) of the Local Government Act, 1933, or 
money raised by mortgage of sewage works 
and plant. 

A resolution of the Council should be 
obtained covering all borrowings. (See 
Local Authorities.) 
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SAFE CUSTODY. It is the custom of 
bankers to receive and take charge of deed 
boxes, securities and all manner of articles 
of value belonging to their customers. When 
articles are deposited for safe custody, some 
banks give a form of receipt. 

The customer depositing the articles for 
safe custody may be required to sign the 
counterfoil bearing the same number as the 
receipt which he obtains. 

This acts as a confirmation from the 
customer of the articles which he has left 
to be taken care of. 

Where a locked box or sealed packet is 
received for safe custody, any receipt given 
therefor should state "contents unknown.” 

Some bankers, however, do not give any 
receipts for articles left with them for safe 
keeping, unless specially requested so to do. 
They merely keep particulars of them in 
the safe custody register, and when the 
customer receives the articles back again he 
signs an acknowledgment for them in the 
register Some bankers, who give no acknow- 
ledgments, permit the customer to see the 
entry of the deposit in the safe custody 
register. 

When articles have been deposited in 
joint names they should not be given up 
except on the written authority of all the 
parties. If one of the depositors has died, 
the authority of his legal representatives 
should be obtained before delivery to the 
survivor or survivors. "The property may 
not be joint, but common, in which case 
there is no right of survivorship.” (Sir John 
Paget, Law of Banking.) 

The modern form of mandate for a joint 
account provides, however, for the delivery 
of safe custody items to either or both of 
two depositors, and in some cases for a good 
discharge by delivery to the survivor(s) in 
the case of decease of one of the depositors. 

All the executors of a deceased person 
should join in an authority to give up safe 
custody articles which were deposited in the 
name of the deceased. 

Where articles are deposited in the names 
of executors, the signatures of all, or the 
survivors, should be required before delivery. 

Where the lodgment is in the names of 
trustees, it is particularly necessary to obtain 
all their signatures before delivery. In 
Mendes v. Guedalla (1862), 2 J. & H. 259, 
where a box containing bearer bonds was 
lodged for safe custody by three trustees 
and one of them held the key m order to 
cut off the coupons half-yearly, it was held 
that the bankers " ought not to have parted 


with the box, or allowed more than the 
coupons to be taken out, without the 
authority of all the three trustees ” 

If the customer becomes bankrupt, the 
directions of his trustee should be obtained 

If a banker receives an authority from a 
depositor to allow another person to remove 
a certain article from a box or parcel, the 
banker must see that only the specified 
article is taken out. 

In the case of In re De Pothonier, Dent v. 
De Pothonier, [1900] 2 Ch. 529, the following 
statement was given as to the practice in 
London with regard to the safe custody of 
bearer bonds: "It is a common practice of 
investors to deposit such bonds with their 
bankers upon a simple acknowledgment by 
the bankers of the receipt thereof In such 
cases the bankers accept the deposit subject 
to such responsibility as is imposed upon 
them by law for their safe custody, and they 
collect the coupons for their customers, and 
credit them to the account of the customers, 
as and when received. From my own know- 
ledge of the course of business in the City, 
1 say that it is a very common practice 
amongst men of business, and joint stock 
companies who hold large quantities of 
bonds, to deposit them with their bankers 
upon the above terms, and I believe that 
such practice offers to the owner of the 
bonds as good a security for the safe and 
proper custody of such bonds as can be 
obtained, and is at the same time the most 
convenient course the bond holder can adopt 
as regards the collection of interest on the 
bonds. If bonds to bearer are deposited 
with bankers in a locked box or other closed 
receptacle, the bankers do not give any 
receipt for the bonds, but only a gener^ 
acknowledgment of receipt of the box, and 
declme to accept any responsibility for its 
contents.” In the same way it was held that 
the trustees were "justified in depositing the 
bonds with the bankers upon those terms, 
which will not justify the bankers in parting 
with the bonds except under the authority 
of all the trustees, but will justify the 
bankers in cutting off the coupons and 
collecting them as and when they are due, 
in the ordinary course.” 

By the Trustee Act, 1925, a trustee must 
deposit bearer bonds held by him with a 
bank for safe custody and collection of 
income. (See Section 7 under Trustee 
Investments). 

By Section 21 a trustee may deposit with 
a bank any documents relating to the trust. 
(See under Trustee.) 
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The acceptance of articles for safe custody 
makes the banker a bailee, and the extent 
of his liability as such depends on whether 
he is a gratuitous bailee or a bailee for 
reward. A gratuitous bailee "is bound to 
take the same care of the property entrusted 
to him as a reasonably prudent and careful 
man may fairly be expected to take of his 
own property of the like description." 
{Giblin v. M' Mullen (1868), L.R. 2 P.C. 339.) 
A bailee for reward must use the highest 
degree of care and use all precautions and 
devices available in taking care of valuables 
deposited with him. English banks do not 
m^e a practice of making a specific and 
express charge for safe custody facilities 
and are consequently gratuitous bailees. In 
some quarters it is contended that there is 
valuable consideration in the keeping of the 
customer’s account and that consequently 
a banker is a bailee for reward. The dis- 
tinction tends to be academic, however, for 
a banker gives the same care to the custody 
of his customer’s property as he does to his 
own valuables. If a banker delivers articles 
left for safe custody to other than the 
customer or his authorised agent, or if he 
fails to deliver them to the right party on 
demand, he will be liable for conversion 
quite apart from negligence. A banker is 
not liable for the theft of his employees 
provided he has exercised care in his choice 
of them. 

If a banker has doubt as to the genuine- 
ness of a signature upon an order for delivery 
of a safe custody article, or any suspicion 
as to the authority of the person who pre- 
sents the order, he is justified in making a 
delay in fulfilling the order until he has had 
the signature confirmed by the customer. In 
the case of Mrs. Langtry v. The Union Bank 
of London (which was settled by judgment 
for the plaintiff by consent for ;^10,000), 
the plaintiff’s property was obtained from 
the bank by a person presenting a forged 
order purporting to be signed by Mrs. 
Langtry, requesting the bank to hand her 
box to the bearer. 

In the opinion of some authorities a 
banker has no lien upon securities or articles 
left with him for safe custody. (See Liek.) 
If a safe custody article is to be taken as a 
security at any time, the customer should 
sign the necessary document of charge. 

The Bank of France makes a specific 
charge for taking care of securities and 
valuables for customers. 

In America, bankers decline to take charge 
of articles for safe custody, but they have.a 


system of letting lockers, in the safe deposit 
department, to customers, at a rent, thus 
throwing the responsibility and labour of 
cutting off coupons, etc., upon the customers. 

SAFE CUSTODY REGISTER. The securi- 
ties, boxes, or other articles which may be 
left by customers with a banker for safe 
custody are, in some banks, entered in a 
register with the date when they are left, 
the name of the owner, and a description 
of the security or article. If the boxes are 
numerous they are usually registered in a 
separate book or in a special part of the 
ordinary register, and each entry is num- 
bered consecutively, a printed number label 
being affixed to each box. When an article 
is given up to the customer, he either signs 
the register or gives a separate receipt for it, 
which receipt is kept in some available place 
and a reference made to it in the register. 
When an article is given up to a third party, 
the third party signs the register and a 
reference is entered to the customer’s letter 
of authority, which should be carefully 
preserved. 

When a safe custody receipt is issued by 
the banker, the receipt should be returned 
duly indorsed before the articles can be given 
up. (See Safe Custody.) 

SALE AND PURCHASE OF BANK 
SHARES ACT, 1867. Usually called Lee- 

Ar*T (/I fi ^ 

SALE OF GOODS ACT, 1893. (56 & 57 
Viet. c. 71.) Section 25 provides that 
where a person has sold goods and continues 
in possession of them or of the documents of 
title to the goods and sells or pledges them 
to any person receiving the same without 
notice of the previous s^e the delivery shall 
have the same effect as if it were authorised 
by the owner of the goods; and that where 
a purchaser obtains possession of the goods 
or documents and sells or pledges them to 
any person receiving them without notice of 
any lien of the original seller, such delivery 
shall have the same effect as if the person 
making the delivery were a mercantile agent 
in possession of the goods or documents vrith 
the consent of the owner. This Section is 
practically the same as Sections 8 and 9 of 
the Factors Act, 1889. (See Factors Act.) 

Section 44 enacts as follows — 

"Subject to the provisions of this Act, 
when the buyer of goods becomes insolvent, 
the unpaid seller who has parted with the 
possession of the goods has the right of 
stopping them in transitu, that is to say, he 
may resume possession of the goods as long 
as they are in course of transit, and may 
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re^n them until payment or tender of the not free an indorser from liability for any 
price.” forged signature prior to his indorsement. 

By Section 46 the unpaid seller may (See Drawer, Indorser, Without Re- 
exercise his right of stoppage tw transitu course.) 

either by taking actual possession of the SASINES. (See Register of Sasines.) 

goods or by giving notice of his claim to the SAVINGS BANKS. A Savings Bank is for 

carrier or other bailee or custodier in whose the deposit of money, the depositor receiving 
possession the goods are. interest thereon. The money and interest 

Section 47 provides as follows — may be drawn out by the depositor as and 

“Subject to the provisions of this Act, the when required. A Savings Bank is not like 
unpaid seller’s right of lien or retention or an ordinary bank, as the depositors cannot 
stoppage in transitu is not affected by any usually issue cheques. 

sale, or other disposition of the goods which The various Acts relating to Savings 
the buyer may have made, unless the seller Banks were consolidated by the Trustee 
has assented thereto. Savings Bank Act, 1863 (26 & 27 Viet. c. 

Provided that where a document of title 87). (See Post Office Savings Banks, 
to goods has been lawfully transferred to Trustee Savings Banks.) 
any person as buyer or owner of the goods, SAVINGS CERTIFICATES. The same as 
and that person transfers the document to National Savings Certificates {q.v,). 
a person who takes the document in good SCANDINAVIAN MONETARY UNION. A 
faith and for valuable consideration, then. Union formed in 1873 by Norway, Sweden, 
if such last-mentioned transfer was by way and Denmark with the purpose of keeping 
of sale, the unpaid seller’s right of lien or their respective currencies roughly inter- 
retention or stoppage in transitu is defeated, changeable at par. It has not functioned 
and if such last-mentioned transfer was by since 1914. 

way of pledge or other disposition for value, SCHEDULED TERRITORIES. The term 
the unpaid seller’s right of lien or retention applied by the Exchange Control Act, 1947, 
or stoppage in transitu can only be exercised to the countries comprised in the Sterling 
subject to the rights of the transferee.” Area {q.v). 

By Section 16, “where there is a contract SCHEME OF ARRANGEMENT. Section 
for the sale of unascertained goods, no pro- 16 (1) of the Bankruptcy Act, 1914, provides: 
perty in the goods is transferred to the buyer “Where a debtor intends to make a proposal 
unless and until the goods are ascertained.” for a composition in satisfaction of his debts. 
It has been held that so long as goods are or a proposed for a scheme of arrangement 
unascertained, the fact that an order for of his afiairs, he shall within four days of 
delivery is entered into and the goods sold submitting his statement of affairs, or within 
are transferred to the buyer’s name in the such time thereafter as the Official Receiver 
warehouseman’s books heis no effect on the may fix, lodge with the Official Receiver a 
transfer of the property. In making advances proposal in writing, signed by him, embody- 
against produce which forms part of a bulk, ing the terms of the composition or scheme 
a banker should see that the goods are . . . and setting out particulars of any 
recorded in the , warehousekeeper’s books in sureties or securities proposed.” 
the name of the bank, and that such goods Such a composition or scheme requires 
are severed from the bulk so that they can the acceptance of a majority in number and 
be clearly identified and ascertained. three-quarters in value of all proving credi- 

SANSFRAIS. (French, without expense; in tors, and the approval of the Court, which 
English, usually written “ Incur no expense.”) will not be given unless it provides reasonable 
■'^ere the indorser of a bill adds these security for the pajmaent of not less than 
words to his signature, they mean that no five shillings in the pound on all unsecured 
expense is to be incurred over the bill. The debts in cases where an unconditional dis- 
words express the wish only of the indorser charge would be refused. Acceptance by 
who uses them and do not apply to any the creditors and approval by the Court 
subsequent indorser who has not used them, means the discharge of the receiving order. 

SANS RECOURS. These words, the The debtor or any trustee appointed under 
French term for “Without recourse,” may the scheme is revested with his prope^ 
be added by the drawer of a bill or an and thereupon put into the same position 
indorser to Ws signature to negative his own as if he had got his discharge in bankruptcy 
liability to the holder in the event of the save for the provision of the scheme or 
bill being dishonoured, but the words would composition. 
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A scheme of arrangement (made after 
a receiving order) must not be confused 
with a deed of arrangement made to avoid 
bankruptcy proceedings (See Deed of 
Arrangement.) 

SCOTLAND. (See Appendix on Scottish 
Banking.) 

SCRIP. SCRIP CERTIFICATE. (Scrip 
is a contraction of “subscription.”) 

Ordinary certificates are very commonly 
referred to as “scrip”; but scrip or a scrip 
certificate is really the document or pro- 
visional certificate which is given to a person 
who has, for example, agreed to take up 
bonds in connection with a Government 
loan and has paid the first instalment. 
Scrip IS principally associated with the issue 
of debentures, or bonds. 

A person desirous of obtaining some bonds 
in a new issue pays to the bank which has 
the management of the issue a deposit of 
per cent upon the amount of the bonds 
required, and requests that he be allotted 
that amount of bonds at the price of per 
cent. He agrees to accept the same or any 
smaller amount that may be allotted to 
him, and to pay the further sums due on 
such allotment according to the terms of the 
prospectus. If his application is successful 
he receives a letter of allotment stating the 
amount of bonds which have been allotted 
to him. At a certain date, the letter of 
allotment is exchanged for a scrip certificate, 
a document which states the amount that 
has been paid towards the price of the bond 
and sets forth the dates when the remaining 
instalments are due and the amount of each. 
A form of receipt is appended for each instal- 
ment, which is filled up by the bank when- 
ever an instalment is paid. When all the 
instalments have been paid the holder is 
entitled to a duly stamped bond in exchange 
for the scrip certificate. If an instalment is 
not paid, it renders all previous payments 
liable to forfeiture. Where interest will be 
payable before the bonds are ready to be 
issued, a coupon is appended at the foot of 
the scrip certificate. The receipts must not 
be detached from the scrip certificate, and 
when remitting the instalments the certifi- 
cate must accompany the remittance. 

The following is a specimen of a scrip 
certificate — 

;£100 No. 4623. 

Foreign Government 5 per Cent Sterling 
Loan of 19 , for ;jf2,000,000, at 

90 PER Cent. 

Scrip certificate for ;^100. 

The Bearer of this scrip certificate has 


paid in respect of One hundred pounds of the 
above loan, the sum of /lO, leaving a balance 
of ;{80, payable as follows — 

;^10 per cent on 1st July, 19 . 

^10 per cent on 1st August, 19 . 

;^10 per cent on 1st September, 19 . 

^25 per cent on 1st October, 19 . 

^25 per cent on 1st November, 19 . 

After payment of the above instalments 
the Bearer will be entitled to a duly stamped 
bond in exchange for this scrip certificate. 
Due notice will be given by advertisement 
in The Times when the bonds are ready for 
delivery. 

Default in payment of any instalment 
will render all previous payments liable to 
forfeiture. 

For The British Banking Co , Ltd. 
Registered John Brown, 

London 19 . General Manager 

Receipt for Instalment o/ 10 per cent. 

Due 1st July, 19 . 

Received 19, the sum of Ten 

pounds, being the instalment due 1st July, 
19 . 

For The British Banking Co , Ltd., 

;^10 Cashier. 

Receipt for Instalment o/ 10 per cent. 

Due 1st August, 19 . 

Received 19 , the sum of Ten 

pounds, being the instalment due 1st August, 
19 . 

For The British Banking Co., Ltd., 

;^10. Cashier. 

Receipt for Instalment o/ 10 per cent. 

Due 1st September, 19 . 

Received 19 , the sum of Ten 

pounds, being the instalment due 1st 
September, 19 . 

For The British Banking Co., Ltd , 

£10. Cashier. 

Receipt for Instalment of 25 per cent. 

Due 1st October, 19 . 

Received 19 , the sum of Twenty- 

five pounds, being the instalment due 

1st October, 19 . 

For The British Banking Co., Ltd., 

;^25 Cashier. 

Receipt for Instalment of 25 per cent. 

Due 1st November, 19 . 

Received 19 , the sum of Twenty- 

five pounds, being the instalment due 

1st November, 19 . 

For The British Banking Co., Ltd., 

^25. Cashier. 
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Foreign Government 5 per Cent Sterling 
Loan, 19 . 

Coupon for Two pounds ten shillings due 
1st December, 19 . 

Payable at The British Banking Co., Ltd. 
London. 

10s. Od. 

Stamp Duty on Scrip Certificates was 
abolished by the Finance Act, 1949. 

A coupon attached to a scrip certificate 
requires to be stamped. (See Companies, 
Instalment Allotment, Letter of Allot- 
ment, Share Capital.) 

SEA INSURANCE. (See Marine Insur- 
ance Policy.) 

SEAL. An impression in wax, or other 
soft substance, made by an engraved stamp. 
Also the engraved stamp itself At one time 
the seal was usually attached to the docu- 
ment by a strip of parchment or a cord. As 
deeds now require to be signed by the parties 
thereto, the use of the seal has become a 
mere formality and a simple wafer is fre- 
quently used, as in transfers of shares and 
stocks, instead of an impression in wax. 

The letters L S inside a circle, thus 
which are seen on transfer forms, stand 
for locus sigilh, and mean the place of 
the seal. They do not, however, act instead 
of a seal or wafer. 

The seal of a company is called its common 
seal. Every company “shall have its name 
engraven in legible characters on its seal." 
If an officer of a company, or any person on 
its behalf, uses or authorises the use of any 
seal purporting to be a seal of the company, 
whereon its name is not engraven as afore- 
said, he shall be liable to a fine not exceeding 
fifty pounds. (Section 108 of the Companies 
Act, 1948.) The seal of a company is usually 
affixed in the presence of two directors, who 
sign the document, which is also counter- 
signed by the secretary or such other person 
as the directors may appoint for the purpose. 
A record is kept of each document which is 
sealed, the entry being initialed by the 
persons who witnessed the affixing of the 
seal. The seal is usually kept in a box or 
case secured by two locks, the keys of which 
are held by different persons. 

Sections 34 and 35 of the Companies Act, 
1948, give powers to a company to empower 
any person, as its attorney, to execute deeds 
abroad and to have an official seal for use 
abroad — 

“34. (1) A company may, by writing 
under its common seal, empower 
any person, either generally or in 
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respect of any specified matters, as 
its attorney, to execute deeds on its 
behalf in any place not situate in the 
United Kingdom 

“(2) A deed signed by such an attorney 
on behalf of the company, and under 
his seal, shall bind the company, 
and have the same effect as if it 
were under its common seal. 

“35. (1) A company whose objects require 
or comprise the transaction of busi- 
ness in foreign countries may, if 
authorised by its articles, have for 
use in any territory, district, or 
place not situate in the United 
Kingdom, an official seal, which 
shall be a facsimile of the common 
seal of the company, with the addi- 
tion on its face of the name of every 
territory, district, or place where it 
IS to be used. 

“ (2) A deed or other document to which 
an official seal is duly affixed shall 
bind the company as if it had been 
sealed with the common seal of the 
company. 

“ (3) A company having an official seal 
for use in any such territory, dis- 
trict, or place, may, by writing 
under its common seal, authorise 
any person appointed for the pur- 
pose in that territory, district, or 
place to affix the official seal to any 
deed or other document to which 
the company is party in that 
territory, district, or place. 

“ (4) The authority of any such agent shall 
as between the company and any 
person dealing with the agent, 
continue during the period, if any, 
mentioned in the instrument confer- 
ring the authority, or if no period is 
there mentioned, then until notice 
of the revocation or determination 
of the agent’s authority has been 
given to the person dealing with him. 

“ (5) The person affixing any such official 
seal shall, by writing under his 
hand, certify on the deed or other 
instrument to which the seal is 
affixed, the date on which and the 
place at which it is affixed." 
Section 36 provides for the authentication 
of documents — 

“A document or proceeding requiring 
authentication by a company may be signed 
by a director, secretary, or other authorised 
officer of the company, and need not be 
under its common seal." (See Companies.) 
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SEAL BOOK. (See Common Seal Book.) 

SEAMAN’S ALLOTMENT NOTE. (See 
Allotment Note.) 

SEAMAN’S NOTE. (See Advance Note.) 

SEARCHES. (See summary of registra- 
tions and searches under Mortgage.) 

SECOND-CLASS PAPER. First-clMS 
paper includes bank bills and bills bearing 
names of the highest standing. Where 
the position is not so good, the bills fall 
into a second or a third-class position, or 
even into a still lower class, according to 
circumstances. 

SECOND MORTGAGE. Where a mort- 
gagor has given a first mortgage, he can 
thereafter create a second and subsequent 
mortgages on the same property. Moreover 
the fact that the first mortgage is a legal one 
will not now debar him from creating subse- 
quent legal mortgages. Before the Law of 
^operty Act, 1925, second mortgages were 
of necessity equitable .ones, for the legal 
estate was conveyed to the first mortgagee 
assuming that he took a legal mortgage. 
A second mortgage will now take the form 
of a grant of a term of years longer (usually 
by one day) than the first mortgagee’s term 
(usually 3,000 years). 

It is desirable to take a second mortgage 
in legal and not equitable form, for it is 
possible in some circumstances for an equit- 
able mortgage to be overridden even if 
registered. 

If a second mortgage is taken as security, 
notice should be given to the first mortgagee 
and his acknowledgment obtained, together 
with confirmation of the amount due to him. 
He should be asked if he is under any 
obligation to make further advances, for if 
so, such further advances will rank in front 
of the second mortgage. The usual searches 
should be made to see if any prior incum- 
brances exist. Usually the relative deeds 
will be with the first mortgagee, in which 
case the second mortgage must be registered 
as a Class Ci Charge (puisne mortgage) if a 
legal mortgage, or C m Charge (general equit- 
able charge) if an equitable mortgage. Such 
registration will protect the second mort- 
gagee against subsequent mortgages. If 
witihin the jurisdiction of the Yorkshire 
Registries, registration on the Deeds Regis- 
ter, whether accompanied by the deeds or 
not, is necessary for a legal mortgage ; 
registration on the Charges Register is 
necessary if an equitable mortgage is taken 
without the deeds. 

In the case of registered land, a second 
charge can be taken and registered at the 


Land Registry, who will issue a certificate 
of second charge. (See Land Registration.) 

A second mortgage is not a desirable 
banking security ; the paper margin between 
the value of the property and the first 
mortgage tends to shrink on realisation; a 
first mortgagee is not bound to consider a 
second mortgagee in realising the security, 
and although a second mortgagee is entitled 
to sell without obtaining the first mortgagee’s 
permission, he must redeem the first mort- 
gage before applying the proceeds of sale 
to his mortgage. Frequently a second 
mortgagee has perforce to take over the 
first mortgage in order to deal effectively 
with the security. (See Mortgage, Notice 
OF Second Mortgage.) 

SECOND OF EXCHANGE. (See Bill in 
A Set.) 

SECRECY. One of the terms of the 
relationship between banker and customer 
is that the former will keep the latter’s 
affairs secret, and every meml^r of a bank’s 
staff is required to sign a declaration of 
secrecy as regards the business of the bank. 

The occasions when a banker is discharged 
from his duty of secrecy were summed up 
in the case of Tournier v. National Pro- 
vincial Bank, Ltd,, [1924] 1 K.B. 461. They 
are — 

1. Where disclosure is under compulsion 
of law (e.g. an order made under the Bankers’ 
Books Evidence Act or information given to 
the Director of Public Prosecutions con- 
cerning a company’s account, under Sections 
169 (2) and 334 (5) of the Companies Act, 
1948). 

2. Where there is a duty to the public 
to disclose. 

3. Where the interests of the bank require 
disclosure (e.g. where a bank issues a wnt 
for repayment of an advance stating thereon 
the amount due or where demand is made 
on a guarantor for the amount owing by the 
customer). 

4. Where the disclosure is made with the 
express or implied consent of the customer. 

The duty of secrecy does not cease with 
the closing of the customer’s account. (See 
Banker's Opinions.) 

SECRET COMMISSION. Where an agent 
corruptly accepts any consideration as an 
inducement to act contrary to the interests 
or business of his princip^, or any person 
corruptly gives such consideration to the 
agent, it is a misdemeanour. (See Preven- 
tion OF Corruption Act, 1906.) 

SECRET OR HIDDEN RESERVES. Re- 
serves which do not appear in the published 
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Statement of accounts of a business. Such 
reserves may be created by excessive depre- 
ciation of fixed assets and by taking no 
account of appreciation in the value of 
assets which remain in the balance sheet 
at cost prices. Where secret reserves are 
accumulated as a matter of caution, as in 
the case of banks, they do not ofiend against 
sound finance but they are the subject of 
criticism when created to conceal an abnor- 
mal profit or when used to cover up losses 
and to pay dividends in years of heavy 
trading losses. (See under Reserves.) 

SECURED CREDITOR. “A person hold- 
ing a mortgage charge or lien on the property 
of the debtor, or any part thereof, as a 
security for a debt due to him from the 
debtor." (Bankruptcy Act, 1914, Section 
167.) (See Proof of Debts.) 

SECURED NOTE. The Grand Trunk 
Railway Company of Canada, three years 
6 per cent secured note, may be quoted as 
an example. The note provides that on 
1st October, 19... without da)ns of grace, 
for value received, the undersigned company 
promises to pay to the order of itself ;^200 

at with interest thereon from 

at the rate of 6 per cent per 

annum, payable half-yearly, on presentation 
of the coupons attached as they severally 
mature. As security for the due fulfilment 
of the company’s obligations to the note 
holders, certain debenture stock of the 
company is issued to a bank which acts as 
trustee for the holders. The notes may be 
registered in the holder’s name. 

SECURITY. Information regarding the 
various forms of securities, and the charges, 
etc., will be found under the respective 
headings. (See Advances, American Share 
Certificates, Bearer Bonds, Bill of 
Lading, Bill of Sale, Bond of Credit, 
Certificate, Collateral Security, De- 
benture, Debts — ^Assignment of. Dock 
Warrant, Goods, Guarantee, Inscribed 
Stock, Lien, Life Policy, Negotiable 
Instruments, Shares, Ship, Subrogation, 

Tttt ft T^frimc \ 

SEIGNIORAGE. SEIGNEURAGE. Origin- 
ally, the word was applied to that part of 
the income of the King or seigneur which 
was derived from the coinage of metal by 
the Mint. Since the year 1666 the coinage 
of gold has been free of charge. The word 
is now commonly used to apply to the profit 
which the Government makes on the manu- 
facture of cupro-nickel and bronze coins. 
These coins are token money, and the value 
which is afi^ed to them by law is greater 


than the value of the metal of which they 
are composed, and it is from that difference 
that the profit is obtained. (See Brassage.) 

SEISIN. SEIZIN. Possession. (See Livery 
OF Seisin.) 

By the Stamp Act, 1891, the stamp duties 
are — 

£ s- d. 

Seisin. Instrument of seisin 
given upon any charter, precept 
of dare constat, or precept from 
chancery, or upon any wadset, 
heritable bond, disposition, ap- 
prising, adjudication, or other- 
wise of any lands or heritable 
subjects in Scotland . .050 

And any Notarial Instru- 
ment to be expeded and 
recorded in any register of 
sasines . . . .050 

SELLING OUT. If a purchaser on the 
Stock Exchange fails to take up at the 
appointed time the securities which he agreed 
to buy, the seller can "sell’’ out against 
him; that is, he can instruct the Stock 
Exchange official broker to sell the securi- 
ties, and any loss which arises must be paid 
by the purchaser. (See Buying In.) 

SEQUESTRATWN. In Scotland a decree 
of sequestration is equivalent to an adjudi- 
cation of bankruptcy in England. 

The word is also applied to the placing of 
a property, about whi(± there is a dispute, in 
the hands of a third party until the dispute 
is settled. 

SEQUESTRATION OF A BENEFICE. 

When a benefice is vacant and before a new 
incumbent is appointed, the finances of the 
living are administered by a sequestrator, 
appomted by the Diocesan Bishop. The 
Parochial Church Council has nothing to do 
wit]^ the duties of sequestration, nor has 
the sequestratcu: an 3 rthing to do with the 
Parochial Church Council. The income of 
the benefice is entirely distinct from the 
church funds. A sequestrator’s duties are 
to receive the income of the benefice, to 
make such payments therefrom as are neces- 
sary for the services of the church, and to 
protect the property of the benefice. A 
special account should be opened by the 
sequestrator entitled " Sequestration Account 
of the Benefice of X,’’ and if more than one 
sequestrator is appointed, both or all must 
sign cheques, etc. The sequestration docu- 
ment should be produced when the account 
is opened and overdrafts are usually per-' 
mitl^ in anticipation of income; interest 
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on such overdraft is a lawful charge upon 
the account. 

SET, BILL IN A. (See Bill in a Set.) 

SET-OFF. In law, set-off consists of 
the total or partial merging of a claim of 
one person against another in a counter- 
claim by the latter against the former. 
Whilst set-off may be given hy agreement 
It is essentially a statutory right or a right 
created by Rules of Court. The first statute 
giving a defendant a right to plead a set-off 
was passed in 1729 and re-enacted in 1735. 
These statutes are now repealed and their 
substance is found in the Rules of the 
Supreme Court. Where no right of set-off 
exists in law, it may be created by agree- 
ment express or implied, such as a course 
of mutual dealing. 

A banker has a right of set-off in respect 
of different accounts of his customer which 
are in the same right and provided there is 
no agreement to the contrary. Thus there 
is no right of set-off against the credit 
balance on the account of a trustee or 
executor in respect of a debt on his private 
account. But if the trust account were in 
debit, a right of set-off would exist against 
the credit balance on the personal account 
of the trustee, for ordinarily he is personally 
liable for the borrowing on the trust account. 
A credit balance on an executor’s account 
cannot be set off against a debit balance on 
the deceased's account, neither can a credit 
balance on the deceased’s account be set 
off against a debit balance on the executor’s 
account, for set-off may only be claimed if 
both debts have arisen either before or after 
death. 

A partner’s credit balance cannot be set 
off against a debit balance on the firm's 
account unless several liability has been 
established. A credit balance on a firm’s 
account cannot be set off against a debit 
balance on a partner’s private account. 

Credit balances on a solicitor’s client 
account cannot be set off against moneys 
owing on the solicitor’s other accounts. 
(Solicitors Act, 1933, Section 8.) 

Where an auctioneer’s private account 
was overdrawn, a bank was held entitled to 
set off against it the credit balance on the 
customer’s auction mart account notwith- 
standing that the balance thereon comprised 
clients’ moneys. {Martin v. Rock Eyton.) 

In respect of local authorities, a loan or 
overdraft in connection with one undertaking 
cannot be set off against moneys appropria- 
ted to another, for such sums are in the nature 
of trust moneys raised for a specific object. 


The conditions under which a right of 
set-off may be exercised depend on whether 
the accounts are “stopped” or “running” 
accounts. In the case of stopped accounts 
the right of set-off accrues automatically. 
That is to say, where accounts are broken 
by death of the customer, they may be 
combined before pa 3 dng over to the legal 
personal representatives of the deceased, 
where a garnishee order is served in respect 
of a customer having more than one account 
in his own right, any debit balances may be 
set off before accounting to the judgment 
creditor. 

Where the accounts are still operative, 
however, opinions differ as to whether a 
right of set-off accrues without notice. The 
case of Garnett v. McKewan (1872), 27 L T. 
560 is high legal authority for the proposi- 
tion that a banker may set off different 
accounts of his customer without notice, 
whether such accounts are kept at the same 
or different branches Here, where a credit 
balance at one branch was appropriated to 
meet a dormant overdraft at another branch, 
resulting in the dishonour of cheques at the 
first branch, it was held that there was no 
special contract or usage proved to keep 
the accounts separate and that while it 
might be proper and considerate to give 
notice to a customer of intention to combine 
accounts, there is no legal obligation on a 
bank to do so, arising either from express 
contract or course of dealmg. 

In Greenhalgh v. Union Bank of Man- 
chester, [1924] 2 K.B. 153, it was said, how- 
ever, “ If a banker agrees with his customer 
to open two or more accounts he has not, in 
my opinion, without the consent of the cus- 
tomer, any right to move either assets or 
liabilities from the one account to the other ; 
the very basis of his agreement with his cus- 
tomer is that the two accounts shall be kept 
separate.” This case concerned the appropri- 
ation by the bank of the proceeds of matured 
bills, and some authorities consider that the 
above remarks are not part of the judgment, 
but obiter dicta. 

Sir John Paget considered that a banker 
can combine several accounts in the same 
right, unless by agreement, earmarking, 
course of business, there is an obligation to 
keep them separate. He recommended, how- 
ever, that due care should be exercised for 
the customer’s credit and the dishonour of 
outstanding cheques avoided if possible. 

In practice, a banker would not arbitrarily 
and without notice exercise his right of set- 
off unless he had an agreement to that 
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effect. The custom of taking a “set-off 
letter” is very prevalent, but such an agree- 
ment does not create a right of set-off — it is 
rather evidence that the banker has not 
waived it and it avoids awkward situations 
that might arise if cheques were dishonoured 
without notice. 

A deposit account may be set off against 
an overdraft, for the dishonour of cheques 
does not arise. 

A credit balance on current account cannot 
be set off against a loan account without 
notice unless payment of the loan has been 
demanded or unless there is an agreement 
to combine without notice. 

Section 31 of the Bankruptcy Act, 1914, 
provides as follows — 

"Where there have been mutual credits, 
mutual debts or other mutual dealings, 
between a debtor against whom a receiving 
order shall be made under this Act and any 
other person proving or claiming to prove 
a debt under the receiving order, an account 
shall be taken of what is due from the one 
party to the other in respect of such mutual 
dealings, and the sum due from the one party 
shall be set off against any sum due from 
the other party, and the balance of the 
account, and no more, shall be claimed or 
paid on either side respectively ; but a person 
shall not be entitled under this Section to 
claim the benefit of any set-off against the 
property of a debtor in any case where he 
had, at the time of giving credit to the debtor, 
notice of an act of bankruptcy committed by 
the debtor and available against him.” 

Under the above Section a banker may, 
in the event of his customer's bankruptcy, 
set off a credit balance on the account 
against the contingent liability on any bills 
he heis discounted for the customer. The 
banker has the same right when a company 
is being wound up. 

(See Garnishee Order, Joint Account, 
Lien, Receiver.) 

SETTLED LAND. The Settled Land Act, 
1925, consolidated the enactments relating 
to settled land, including the amendments 
contained in the Law of Property Act, 1922. 

After 1925 every settlement of a legal 
estate in land inter vivos will have to be 
effected by two deeds, a “vesting deed” and 
a “trust instrument.” The former vests the 
land in the tenant for life of the whole fee 
simple or the absolute interest in a leetse; 
and the latter declares the trusts of the 
settled land. 

A settlement is a deed, or will, or other 
instrument under which any land stands for 


the time being limited, for example, in trust 
for any person by way of succession, or 
limited to or in trust for a married woman. 

Trust Instrument. 

The trust instrument shall — 

(1) Declare the trusts affecting the land , 

(2) Appoint trustees of the settlement; 

(3) Contain the power, if any, to appoint 

new trustees , 

(4) Set out any powers intended to be con- 

ferred by the settlement in exten- 
sion of those conferred by this 
Act; 

(5) Bear any ad valorem stamp duty which 

may be payable (whether by virtue 
of the vesting deed or otherwise). 
(Section 4.) 

Where a settlement is created by a will, 
the will becomes the trust instrument, and 
the personal representatives shall hold the 
settled land on trust to convey it to the 
person who is the tenant for life. (Section 6.) 

Vesting Deed. 

By the vesting deed the legal estate in the 
land is conveyed to the tenant for life. 

A vesting deed shall contain the following 
particulars — 

(1) A description of the settled land. 

(2) A statement that the land is vested in 

the person to whom it is conveyed 
upon the trusts from time to time 
affecting the settled land. 

(3) The names of the trustees of the 

settlement. 

(4) The name of the person entitled to 

appoint new trustees. (Section 5 ) 

Where a settlement is created by will the 
personal representatives of the testator hold 
the land in trust and, when required, convey 
it to the tenant for life. This conveyance 
is effected by a vesting assent, in which the 
representatives assent to the vesting of the 
property and supply the same particulars 
as in a vesting deed. 

On the death of a tenant for life, if the 
land remains settled land, his representatives 
convey it to the next tenant for life. (Sec- 
tion 7.) 

There is no stamp duty on a vesting or 
other assent (Section 14), but a vesting deed 
requires a 10s. fixed stamp. 

(See as to special executors for settled 
land under Personal Representatives.) 

Deed of Discharge. 

On the termination of a settlement, the 
trustees must execute a deed of discharge 
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declaring that they are discharged from the 
trust. A purchaser is then entitled to 
assume that the land has ceased to be settled 
land. (Section 17.) 

Dispositions of Settled Land. 

“ Disposition” includes a mortgage, charge 
by way of legal mortgage, lease, and every 
other assurance of property except a will. 

Any disposition by a tenant for life, unless 
authorised by this Act or any other statute, 
or powers in the vesting deed, shall be void, 
except to convey such equitable interests as 
he has under the trust instrument. 

If any capital money is payable in respect 
of a transaction, a conve 3 ^nce to a pur- 
chaser of the land shall only take effect if 
the capital money is paid to or by the 
direction of the trustees or into Court. 

Notwithstanding anything to the contrary 
m the vesting instrument or the trust 
instrument, capital money shall not, except 
where the trustee is a trust corporation, be 
paid to or by the direction of fewer persons 
than two as trustees of the, settlement. 
(Section 18.) 

Tenant for Life. 

A tenant for life is the person of full age 
who is for the time bemg beneficially entitled 
under a settlement to possession of settled 
land. (Section 19.) 

Various other limited owners have powers 
of a tenant for life, for example, a married 
woman of full age entitled to land for an 
estate in fee simple, or for a term of years 
absolute. (Section 21.) Since the passing 
of the Married Women (Restraint on Antici- 
pation) Act, 1949, a married woman is not 
fettered by any restraint on anticipation. 

Land vested in trustees for charitable, 
ecclesiastical, or public trusts is deemed to 
be settled land, and the trustees have the 
powers of a tenant for life and of trustees 
of a settlement. A purchaser (including a 
mortgagee) of such land is bound to see tl^t 
any consents or orders requisite for authoris- 
ing the transaction have been obtained. 

Part II of the Act defines the powers of 
a tenant for life, to sell, exchange and lease 
the settled land. 

The tenant for life has power to borrow 
money for the various purposes as detailed 
in Section 71, which includes money required 
to discharge an. incumbrance on the settled 
land, or to pay for any improvement author- 
ised by this Act eft the settlmnent, or to 


extinguish any manorial incidents, etc. He 
may raise the money so required on the 
security of the settled land, or of any part 
thereof, by a legal mortgage, and the money 
so raised shall be capital money. 

Capital money arising under this Act shall 
not be paid to fewer than two trustees, 
unless the trustee is a trust corporation. 
(Section 94.) See also the provisions of 
Section 18 referred to above. 

A purchaser or mortgagee is not concerned 
with the trusts of a settlement, or whether 
the vendor or mortgagor is in fact a tenant 
for life, or a person having the powers of a 
tenant for life, or whether the trustees are 
properly constituted Settled Land Act 
trustees. He has practically a certified life 
tenant and certified trustees with whom he 
can safely deal so long as he observes the 
above provisions as to capital money. 

Section 110 gives protection to a pur- 
chaser or mortgagee dealing in good faith 
with a tenant for life. The purchaser or 
mortgagee of a legal estate in settled land 
is not entitled to call for the production of 
the trust instrument, or any information 
concerning it, or any ad valorem stamp duty 
thereon. He is entitled, if the last or only 
principal vesting instrument contains the 
particulars required by this Act, to assume 
that — 

(1) The person in whom the land is thereby 

declared to be vested is the tenant 
for life and has all the powers of a 
tenant for life ; 

(2) The persons stated therein to be the 

trustees are the properly consti- 
tuted trustees of the settlement ; 

(3) The particulars required by the Act 

and contained in the instrument 
were correct at its date. 

Existing Settlements on Is/ January, 1926. 

The settlement is to be treated as the 
trust instrument, and the trustee may, and 
on request of the tenant for life shall, exe- 
cute a vesting deed declaring that the legal 
estate is vested in him. (Second Schedule.) 

SETTLEMENT. A settlement is an instru- 
ment which limits real or personal property, 
or the enjoyment thereof, to several persons 
in succession. It may be made by deed or 
by will. A common example is the deed of 
settlement made by parties who are about 
to marry. (See Settled Land.) 

(See Married Woman, Restraint on 
Anticipation.) 

By the Stamp Act, 1891, the stamp duty 
is as follows. 
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Settlement. Any instrument 
whether voluntary or upon any 
good or valuable consideration, 
other than a bona fide pecuni- 
ary consideration, whereby any 
definite and certain principal 
sum of money (whether charged 
or chargeable on lands or other 
hereditaments or heritable sub- 
jects, or not, or to be laid out in 
the purchase of lands or other 
hereditaments or heritable sub- 
jects or not), or any definite and 
certain amount of stock, or any 
security, is settled or agreed to 
be settled in any manner what- 
soever : 

For every ;^100, and also for 
any fractional part of ;^100, 
of the amount or value of 
the property settled or 
agreed to be settled . .050 

{Where any instrument ts 
chargeable both as a convey- 
ance operating as a voluntary 
disposition “inter vivos" 
under Section 74 of the 
Finance ( 1909-10).^ c/, 1910, 
and as a settlement, it shall be 
charged with duty as a con- 
veyance in accordance with 
that Section. See Convey- 
ance.) 

Exemption. 

Instrument of appointment 
relating to any property in 
favour of persons specially 
named or described as the 
objects of a power of ap- 
pointment, where duty has 
been duly paid in respect 
of the same property upon 
the settlement creating the 
power or the grant of repre- 
sentation of any will or 
testamentary instrument 
creating the power. 

And see Sections 104, 105, 
and 106. 

As to Settlement of Policy or Security. 

“ 104. (1) Where any money which may 
be^me due or payable upon any 
policy of life insurance, or upon any 
security not being a marketable 
securily, is settled or agreed to be 
settled, the instrument whereby 


the settlement is made or agreed to 
be made is to be charged with ad 
valorem duty in respect of that 
money. 

“ (2) Provided as follows — 

“(a) Where, in the case of a 
policy, no provision is made 
for keeping up the policy, 
the ad valorem duty is to be 
charged only on the value 
of the policy at the date of 
the instrument : 

“(6) If in any such case the in- 
strument contains a state- 
ment of the said value, and 
is stamped in accordance 
with the statement, it is, so 
far as regards the policy, to 
be deemed duly stamped, 
unless or until it is shown 
that the statement is untrue, 
and that the instrument is in 
fact insufl&ciently stamped. 

Settlements when not to be Charged as Securities. 

“105. An instrument chargeable with ad 
valorem duty as a settlement in respect of 
any money, stock, or security is not to be 
charged with any further duty by reason of 
containing provision for the payment or 
transfer of the money, stock, or security, or 
by reason of containing, where the money, 
stock, or security is in reversion or is not 
paid or transferred upon the execution of 
the instrument, provision for the pa 3 mient, 
by the person entitled in possession to the 
interest or dividends of the money, stock, or 
security, during the continuance of such 
possession, of any annuity or yearly sum not 
exceeding interest at the rate of four pounds 
per centum per annum upon the amount or 
value of the money, stock, or security. 

Where several Instruments, one only to be 
Charged with Ad Valorem Duty. 

“ 106. (1) Where several instruments are 
executed for effecting the settle- 
ment of the same property, and the 
ad valorem duty chargeable in re- 
spect of the settlement of the pro- 
perty exceeds ten shillings, one only 
of the instruments is to be charged 
with the ad valorem duty. 

“ (2) Where a settlement is made in pur- 
suance of a previous agreement 
upon which ad valorem settlement 
duty exceeding ten shillings has 
been paid in respect of any iMX>perty, 
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the settlement is not to be charged 
with ad valorem duty in respect of 
the same property. 

"(3) In each of the aforesaid cases the 
instruments not chargeable with ad 
valorem duty are to be charged with 
the duty of ten shillings.” 

SETTLEMENT OF ACCOUNT. (See Pass 
Book.) 

SETTLEMENTS— SETTLOR BANKRUPT. 

Voluntary settlements by a person who 
subsequently becomes bankrupt are dealt 
with by Section 42 of the Bankruptcy Act, 
1914— 

Avoidance of Certain Settlements. 

‘‘(1) Any settlement of property, not 
being a settlement made before and 
in consideration of marriage, or 
made in favour of a purchaser or 
incumbrancer in good faith and for 
valuable consideration, or a settle- 
ment made on or for the wife or 
children of the settlor of property 
which has accrued to the settlor 
after marriage in right of his wife, 
shall, if the settlor becomes bank- 
rupt within two years after the date 
of the settlement, be void against 
the trustee in the bankruptcy, and 
shall, if the settlor becomes bank- 
rupt at any subsequent time within 
ten years aiter the date of the settle- 
ment, be void against the trustee in 
the bankruptcy, unless the parties 
claiming under the settlement can 
prove that the settlor was, at the 
time of making the settlement, able 
to pay all his debts without the aid 
of the property comprised in the 
settlement, and that the interest of 
the settlor in such property passed 
to the trustee of such settlement 
on the execution thereof. 

” (2) Any covenant or contract made by 
any person (hereinafter called the 
settlor) in consideration of his or 
her marriage, either for the future 
pajnnent of money for the benefit 
of the settlor's wife or husband, or 
children, or for the future settle- 
ment on or for the settlor's wife or 
husband or children, of property, 
wherein the settlor had not at the 
date of the marriage any estate or 
interest, whether vested or contin- 
gent, in possession or remainder, 
and not being money or property in 
right of the settlor's wife or hus- 


band, shall, if the settlor is adjudged 
bankrupt and the covenant or con- 
tract has not been executed at the 
date of the commencement of his 
bankruptcy, be void against the 
trustee in the bankruptcy, except so 
far as it enables the persons entitled 
under the covenant or contract to 
claim for dividend in the settlor’s 
bankruptcy under or in respect of 
the covenant or contract, but any 
such claim to dividend shall be post- 
poned until all claims of the other 
creditors for valuable consideration 
in money or money’s worth have 
been satisfied. 

” (3) Any payment of money (not being 
payment of premiums on a policy 
of life assurance) or any transfer of 
property made by the settlor in 
pursuance of such a covenant or 
contract as aforesaid shall be void 
agamst the trustee in the settlor’s 
bankruptcy, unless the persons to 
whom the payment or transfer was 
made prove either — 

” {a) that the payment or transfer 
was made more than two 
years before the date of the 
commencement of the bank- 
ruptcy; or 

” (6) that at the date of the pay- 
ment or transfer the settlor 
was able to pay all his debts 
without the aid of the money 
so paid or the property so 
transferred: or 

'* (c) that the payment or transfer 
was made in pursuance of a 
covenant or contract to pay 
or transfer money or pro- 
perty expected to come to 
the settlor from or on the 
death of a particular person 
named in the covenant or 
contract and was made with- 
in three months after the 
money or property came into 
the possession or under the 
control of the settlor : 
but, in the event of any such pay- 
ment or transfer being declared void 
the persons to whom it was made 
shall be entitled to claim for divi- 
dend under or in respect of the 
covenant or contract in like manner 
as if it had not been executed at the 
commencement of the bankruptcy. 

**(4) 'Settlement' shall, for the purposes 
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of this Section, include any convey- 
ance or transfer of property.” (See 
Bankruptcy.) 

In re HaH; ex parte Green v. Hart & 
Lomas (1912), 107 L.T. 368, a bankrupt 
made a voluntary transfer of shares to his 
daughter within two years before his bank- 
ruptcy. After he had committed an available 
act of bankruptcy the daughter transferred 
the shares to a bona fide purchaser for value 
who had no notice of the act of bankruptcy. 
Cozens-Hardy, M.R., in the course of his 
judgment, said • "It has been decided that 
the word ‘void’ in Section 42 must be con- 
strued as meaning ‘voidable,’ and not 
‘absolutely void,’ and that a bona fide pur- 
chaser for value from the voluntary donee 
who has derived title to the property before 
the date of the commencement of the bank- 
ruptcy has a good title against the trustee 
in bankruptcy,” 

SETTLING DAYS. The London Stock 
Exchange has two "Accounts” in each 
month, the intervening period being ordi- 
narily fourteen days. The settlement for 
each account lasts five days. The first is 
Making-up Day (Wednesday), when arrange- 
ments for postponing a settlement or de- 
livery until the next account are made. 
The second day is Name Day or Ticket Day 
(Thursday), when a ticket passes in respect 
of each transaction from broker to jobber, 
specifying details for the transfer deed. The 
third and fourth days are known as "inter- 
mediate” days (Friday and Monday), when 
uncompleted business on the Name Day is 
settled. The fifth day (Tuesday) is called 
"Account Day,” or " Settling Day,” or " Pay 
Day,” when securities bought for the 
Account are delivered, payments for pur- 
chases made, and differences settled. 

During the war of 1939-1945, settlements 
were abolished and all dealings were for 
cash. On 7th October, 1946, the Council of 
the Stock Exchange announced the resump- 
tion of fortnightly settlements as on 10th 
January, 1947. The settlement period was 
extended from four to five days by the inclu- 
sion of a second intermediate day on Monday, 
thus making the settling day Tuesday. 

Settlements for British Government stocks 
continue to be for cash. 

The settling (pay) day on which securities 
bought or sold are due to be settled for, is 
usually shown on the broker’s contract note. 

Securities payable to bearer are handed 
over on the settling day. Ten days are 
allowed in which to complete the delivery 
of registered securities; but if not delivered 


within that time the stock or shares may be 
"bought in” through the official buying-in 
department, and the loss must be borne by 
the seller. (See Account Day.) 

SEVERAL LIABILITY. (See Joint and 
Several Liability.) 

SEVERAL'TY. Where a person holds an 
estate in severalty he holds it entirely in his 
own right, without being joined in interest 
with any other person. (See Coparceners, 
Joint Tenants, Tenancy in Common.) 

SHAREBROKER. (See Stockbroker.) 

SHARE CAPITAL. SHARES. A share is 
the right which a member of a company has 
to a certain proportion of the capital, the 
capital being the total fund contributed by 
the members On the other hand, he is 
liable for any unpaid balance there may be 
on the shares he holds. Directors usually 
have power to decline to register any transfer 
of shares, not being fully-paid shares, to a 
person of whom they do not approve, and 
also to declme to register any transfer of 
shares on which the company has a hen. 
(See Transfer of Shares.) An infant 
should not be registered as a shareholder, 
because he can at any time during his 
minority repudiate the shares. The memo- 
randum of association of a company limited 
by shares must state the amount of share 
capital with which the company proposes 
to be registered, and the division thereof 
into shares of a fixed amount. (See Memo- 
randum OF Association.) 

There are special provisions with regard 
to the sale and transfer of bank shares. (See 
Leeman’s Act.) 

Shares are known by various names, such 
as preference, guaranteed, ordinary, deferred, 
founders’ shares and other varieties. The 
rights of each class of share depend upon 
the provisions in the memorandum and 
articles of association, or in special resolu- 
tions of the company. The rights attaching 
to a certain class of shares in one company 
are not necessarily the same as those in 
another company. (See Section 59, Com- 
panies Act, 1948, given below.) 

If authorised by its articles, a company 
limited by shares may convert its paid-up 
shares into stock. (See Section 61, below.) 
This is the only way in which it can create 
stock. Shares are, practically, divisions of 
stock in fixed amounts, and a shareholder 
obtains so many of those divisions, but a 
stockholder may obtain any (usually even ;^8) 
amount of the stock; for example, a share 
may be for £i, £S, £\Q, £20, ;fl00 and such- 
like amounts, each share bearing a distinct 
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number; whereas a holding of stock may 
be for £JQ or for any amount, and without 
any distinguishing number. In an ordinary 
limited company, transfers of stock are 
generally, for convenience, restricted to 
certain round sums. In Government stocks, 
a transfer may be for any odd amount, e.g. 
£33 16s. lid. 

Before an official quotation on the London 
Stock Exchange can be obtained for stocks 
and shares, the certificates must conform to 
certain regulations of the Council. The 
articles of association must provide that 
none of the funds of the company shall be 
employed in loans upon the security of its 
own shares, and that fully-paid shares shall 
be free from all lien. (See Quotation on 
London Stock Exchange.) 

Shares are taken as security in a variety 
of ways. The mere deposit of the certificate 
with an intent to charge gives an equitable 
mortgage on the shares. In the ordmary 
course a memorandum of deposit {q.v.) is 
taken when the share certificate is deposited. 
If it is not proposed to take a legal mortgage 
but to leave the shares in the borrower’s 
name, notice of lien may be given to the 
company, although in the case of fully-paid 
shares with an official quotation this is 
superfluous, for such shares cannot be the 
subject of a lien by the company. (See 
Notice of Lien.) Sometimes a blank 
transfer is taken m which the name of the 
bank's nominee may be inserted as transferee. 
More rarely, a completed transfer is taken 
and stamped but held unregistered. (See 
Blank Transfer.) All such methods do not 
give complete security and the only way of 
perfecting the security is to have the shares 
registered in the name of the bank or its 
nominee. Otherwise if the registered holder 
of shares should prove to be merely a trustee, 
or a nominee of the true owner, ^e banker, 
who tak^ the certificate as security for an 
advance to the registered holder, may have 
to surrender the certificate if the true owner 
intervenes before the banker has had the 
^shares registered in his own name. But 
when the banker, without notice of any 
prior equitable charge, has been registered 
he obt^ns the leg^ title to the shares. 
(See Transfer of Shares.) 

Where the shares are only partly paid, 
however, they are not, save in exceptional 
circumstances, transferred, for not only 
would the bank be liable for calls, but such 
liability woifid continue until one year after 
they had been retransferred or sold. 

In most cases a certificate must be sur- 


rendered before a transfer of the shares can 
be effected, but this is not an absolute 
protection to a banker, as it has been held 
that a footnote upon a certificate to the 
effect that no transfer of the shares will be 
effected without production of the certifi- 
cate does not constitute a contract and 
is not binding on the company. (See 
Certificate.) 

The Companies Act, 1948, provides as 
follows — 

"Section 73. (1) The shares or other 

interest of any member in a com- 
pany shall be personal estate, trans- 
ferable in manner provided by the 
articles of the company, and shall 
not be of the nature of real estate. 

" (2) Each share in a company having a 
share capital shall be distinguished 
by its appropriate number." 

"Provided that, if at any time 
all the issued shares in a company, 
or all the issued shares therein of 
a particular class, are fully paid 
up and rank pari passu for all pur- 
poses, none of those shares need 
thereafter have a distinguishing 
number so long as it remains fully 
paid up and ranks pari passu for 
all purposes with all shares of the 
same class for the time being 
issued and fully paid up. 

"81. A certificate, under the common seal 
of the company, specifying any shares held 
by any member, shall be prima facte evidence 
of the title of the member to the shares." 

"26. (1) The subscribers of the memo- 
randum of a company shall be 
deemed to have agreed to become 
members of the company, and on 
its registration shall be entered as 
mem^rs in its register of members. 

"(2) Every other person who agrees to 
become a member of a company, 
and whose name is entered in its 
register of members, shall be a 
member of the company." 

"117. No notice of any trust, expressed, 
implied, or constructive, shall be entered 
on the register, or be receivable by the 
registrar, in the case of companies registered 
in England." 

Power of Company to Arrange for Different 
Amounts being paid on Shares. 

"59. A company, if so authorised by its 
articles, may do any one or more of the 
following things — 

"(1) Make arrangements on the issue of 
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shares for a difference between the 
shareholders in the amounts and 
times of payment of calls on their 
shares: 

“ (2) Accept from any member the whole 
or a part of the amount remaining 
unpaid on any shares held by him, 
although no part of that amount 
has been called up; 

“ (3) Pay dividend in proportion to the 
amount paid up on each share where 
a larger amount is paid up on some 
shares than on others.” 

Power of Company Limited by Shares to Alter 
its Share Capital. 

”61. (1) A company limited by shares, or 
a company limited by guarantee 
and having a share capital, if so 
authorised by its articles, may alter 
the conditions of its memorandum 
as follows (that is to say), it may — 

" (a) increase its share capital by 
new shares of such amount 
as it thinks expedient; 

“ (&) consolidate and divide all or 
any of its share capital into 
shares of larger amount than 
its existing shares ; 

” (c) convert all or any of its 
paid-up shares into stock, 
and reconvert that stock 
into paid-up shares of any 
denomination ; 

” {d) subdivide its shares, or any 
of them, into shares of 
smaller amount than is fixed 
by the memorandum, so, 
however, that in the sub- 
division the proportion be- 
tween the amount paid and 
the amount, if any, unpaid 
on each reduced share shall 
be the same as it was in the 
case of the share from which 
the reduced share is derived ; 

” {e) cancel shares which, at the 
date of the passing of the 
resolution in that behalf, 
have not been taken or 
agreed to be taken by any 
person, and diminish the 
amount of its share capital 
by the amount of the shares 
so cancelled. 

” (2) The powers conferred by this section 
must be exercised by the company 
in general meeting. 

” (3) A cancdlation of sb^es in pursuance 
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of this section shall not be deemed 
to be a reduction of share capital 
within the meaning of this Act.” 

Notice to the registrar of companies must 
be given of any increase of share capital, 
consolidation of share capital, conversion of 
shares into stock, etc. (Sections 62 and 63.) 

Re-organisation of Share Capital. 

See provisions of the Companies Act, 1948, 
under Arrangement with Members. 

A limited company may, by special 
resolution, determine that any part of its 
share capital which has not already been 
called up shall not be capable of being 
called up, except for the purposes of the 
company being wound up. (Section 60, see 
Reserve Liability.) 

Prohibition of Provision of Financial 
Assistance by Company for Purchase of 
or Subscription for its Own or its Holding 
Company’s Shares. 

”54. (1) Subject as provided in this 
section, it shall not be lawful for 
a company to give, whether directly 
or indirectly, and whether by 
means of a loan, guarantee, the 
provision of security or otherwise, 
any financial assistance for the 
purpose of or in connection with a 
purchase or subscription made or 
to be made by any person of or 
for any shares in the company, or, 
where the company is a subsidiary 
company, in its holding company : 

"Provided that nothing in this 
section shall be taken to prohibit — 
” (a) where the lending of money 
is part of the ordinary busi- 
ness of a company, the 
lending of money by the 
company in the or^ary 
course of its business ; 

"(6) the provision by a com- 
pany, in accordance with 
any scheme for the time 
being in force, of money for 
the purchase of, or sub- 
scription for, fully-paid 
shares in the company or 
its holding company, l^ing 
a purchase or subscription 
by trustees of or for shares 
to be held by or for the 
benefit of employees of the 
company, including any 
director holding a salaried 
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employment or ofi&ce in the 
company ; 

"(c) the making by a company 
of loans to persons, other 
than directors, bona fide in 
the employment of the 
company with a view to 
enabling those persons to 
purchase or subscribe for 
fully-paid shares in the com- 
pany or its holding company 
to be held by themselves by 
way of beneficial ownership. 

"(2) If a company acts in contravention 
of this section, the company and 
every officer of the company who 
is in default shall be liable to a fine 
not exceeding one hundred pounds.” 

The aggregate amount of any outstanding 
loans under provisions ip) and (c) shall be 
shown as a separate item in the balance sheet. 
(Section 54.) 

A company may, if so authorised by its 
articles, issue redeemable preference shares 
(Section 58. See Redeemable Preference 
Shares.) 

A limited company cannot purchase its 
own shares without the sanction of the court. 

There is usually a provision in a com- 
pany’s articles of association that if a share- 
holder fails to pay any call, the company shall 
have power to forfeit and sell the shares in 
such manner as they think fit. (See Lien.) 

A provision to forfeit shares for failure 
to pay a debt due (otherwise than in respect 
of the shares themselves) by the shareholder 
to the company has been declared invalid 
on the grounds that its exercise would 
amount to a reduction of capital, which 
would be illegal unless sanctioned by the 
court. (See Lien.) 

Where shares are held by trustees upon 
a trust of which the company had notice, 
the company cannot exercise its lien by 
selling the shares in order to recover a debt 
due to it by one of the trustees. See under 
Lien. 

(See Blank Transfer, Calls, Companies, 
Holding Out, Leeman’s Act, Reduction 
OF Share Capital, Stock, Transfer of 
Shares.) 

SHARE CERTIFICATE. (See Certifi- 
cate.) 

SHAREHOLDERS’ LEDGER. This book, 
commonly called the "share ledger,” con- 
tains practically the same information as is 
contained in the register. (See Register 
OF Members of 'Company.) An account is 
opened in the ledger for each shareholder, 


two accounts often appearing on one page, 
showing on the one side the number of shares, 
date when acquired, the distinctive numbers, 
the amount per share and total amount of 
capital paid, and a reference to the account 
of the shareholder from whom they were 
acquired, and on the other side the date of 
any transfer, a reference to the transferee’s 
account, the numbers of the shares and 
total amount of capital transferred. Columns 
are sometimes added to show the balance 
of shares and capital. Particulars of any 
hen, or instructions regarding the payment 
of dividends, or other matters affecting any 
shareholder are entered at the heading of his 
account. 

SHAREHOLDERS’ REGISTER. A book 
ruled to show the names of shareholders, 
their addresses and occupations, quantity of 
shares held, date when acquired, amount 
peiid up, distinctive numbers of the shares, 
dates of transfers and the numbers of the 
shares transferred. 

(For further information and the Sections 
of the Companies Act, 1948, regarding the 
register, see Register of Members of 
Company.) 

SHARE-PUSHING. A colloquial term 
used to express the operations of "bucket 
shop” proprietors and dealers in often worth- 
less shares outside the machinery of recog- 
nised stock exchanges. In view of the wide- 
spread victimisation of the public, a Depart- 
mental Committee was appointed by the 
Government in 1936, which issued its report 
in August, 1937, its terms of reference being 
to review and report on "the operations 
commonly known as share-pushing and 
share-hawking and similar activities.” The 
Committee recommended that the term 
"stockbroker” should be confined to mem- 
bers of recognised stock exchanges and that 
outside operators should be styled "dealers ” 
and be required to enrol themselves on a 
Board of Trade register. An applicant for 
registration must give three references — 
his banker, his solicitor, his stockbroker, 
and, unless previously in business for three 
years, must furnish sureties for ;^500. 

The Committee further recommended that 
the Larceny Act, Section 32, should be 
strengthened by making not merely "false 
pretences” (as at present) a crime, but also 
"fraudulent misrepresentation as to the 
present or prospective value” of shares 
offered for sale. 

In 1939 the Prevention of Fraud (Invest- 
ments) Act was passed {q.v.). 

SHARES. (See Share Capital.) 
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SHARE WARRANT. A share warrant 
to bearer entitles the holder of it to the fully 
paid-up shares named therein, and the 
ownership is transferred by simply handing 
the warrant to the purchaser. 

A company limited by shares may issue 
share warrants to bearer, in accordance 
with the regulations contained in Section 83 
of the Companies Act, 1948 — 

"(1) A company limited by shares, if so 
authorised by its articles, may, with 
respect to any fully paid-up shares, 
issue under its common seal a war- 
rant stating that the bearer of the 
warrant is entitled to the shares 
therein specified, and may provide, 
by coupons or otherwise, for the 
payment of the future dividends on 
the shares included in the warrant. 

“(2) Such a warrant as aforesaid is in 
this Act termed a ‘share warrant.' 

"(3) A share warrant shall entitle the 
bearer thereof to the shares there- 
in specified, and the shares may 
be transferred by delivery of the 
warrant " 

"112 (1) On the issue of a share warrant 
the company shall strike out of its 
register of members the name of the 
member then entered therein as 
holding the shares specified in the 
warrant, as if he had ceased to be 
a member, and shall enter in the 
register the following particulars, 
namely — 

" (a) The fact of the issue of the 
warrant ; 

"(6) A statement of the shares 
included in the warrant, dis- 
tinguishing each share by its 
number so long as the share 
has a number ; and 
" (c) The date of the issue of the 
warrant. 

“ (2) The bearer of a share warrant shall, 
subject to the articles of the com- 
pany, be entitled, on surrendering 
it for cancellation, to have his name 
entered as a member in the register 
of members. 

" (4) Until the warrant is surrendered, the 
particulars specified in subsection 
(1) of this Section shall be deemed to 
be the particulars required by this 
Act to be entered in the register of 
members; and, on the surrender, 
the date of the surrender must be 
entered. 

" (5) Subject to the provisions of this Act, 
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the bearer of a share warrant may, 
if the articles of the company so 
provide, be deemed to be a member 
of the company within the meaning 
of this Act, either to the full extent 
or for any purposes defined in the 
articles." 

A share warrant to bearer has been held 
by mercantile usage to be a negotiable instru- 
ment. As it is transferable by mere delivery, 
the simple pledge of a share warrant, without 
any transfer form, is all that is required to 
give a banker a security, but a memorandum 
or agreement under hand (stamp, 6d.) 
should be signed by the person depositing 
such a warrant as security, to show quite 
clearly the reason why it has been deposited. 

Where a share warrant to bearer is pur- 
chased in good faith and without notice that 
it has been stolen, the purchaser obtains a 
complete title to it, even though the warrant 
had been stolen by the person who sold it. 

The following is a specimen of a share 
warrant to bearer — 

Company, Limited. 

Share Capital 

m shares of ;^10 each. 

Share Warrant to Bearer 

for ten shares, of ;^10 each. 

This is to certify that the bearer of this 
warrant is the proprietor of ten fully paid-up 
shares No. to of Ten pounds 

sterlmg each in the Company, 

Limited, subject to the Articles of Associa- 
tion of the Company. 

Given under the Common Seal of the 
Company in London this day of 

19 . 

Secretary. Chairman. 

A sheet of coupons for the payment of 
the dividends is attached to the warrant. 

If there are no coupons, the share warrant 
requires to be presented in order to claim 
the dividend. 

By the Stamp Act, 1891 — 

Share Warrant and Stock Certificate 
to bearer. A duty of an amount equal 
to three times the amount of the ad 
valorem stamp duty which would be 
chargeable on a deed transferring the 
share or shares or stock specified in the 
warrant or certificate if the consideration 
for the transfer were the nominal value 
of such share or shares or stock (that is, 
by Finance Act, 1920, £6 per cent on the 
nominal value of the shares). 

The penalty for issuing unstamped share 
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warrants or stock certificates to bearer is 

£5Q. 

By Section 5 of the Finance Act, 1899, the 
stamp duty shall extend to any instrument 
to bearer issued by or on behalf of any 
company or body of persons in the United 
Kingdom and having a like effect as a share 
warrant or stock certificate to bearer. 
See Section 6 of the same Act, and Section 
38, Finance Act, 1920, under Marketable 
Security. (See Companies, Marketable 
Security, Share Capital, Stock Certifi- 
cate TO Bearer.) 

SHILLING. This coin has varied con- 
siderably in value at different times. A 
coin of that name was first issued in 1504. 
In 1560 a pound troy of silver was coined 
into sixty shillings. In 1600 it was coined 
into sixty-two sidings, and by the Act 56 
George III it was ordered to be coined into 
sixty-six shillings out of a pound troy of 
silver of the fineness of eleven ounces two 
pennyweights of fine silver and eighteen 
pennyweights of alloy m every pound weight 
troy. A shilling is now minted of three- 
quarter copper and one-quarter mckel. 
(See Coinage.) 

SHIP. Every British ship shall, unless 
exempted from registry, be registered under 
the Merchant Shipping Act, 1894. Ships not 
exceeding 15 tons burden employed solely 
in navigation on the rivers or coasts of the 
United Kingdom, are exempt from registry 
under the Act. 

The chief officer of customs shall be the 
registrar of British ships at any port in the 
United Kingdom, or Isle of Man, approved 
by the Commissioners of Customs for the 
registry of ships. 

When registered, the registrar shall grant 
a certificate of registry. The certificate of 
registry shall be used only for the lawful 
navigation of the ship, and shall not be 
subject to detention by reason of any title, 
lien, charge or interest by any ovmer, 
mortgagee or other person. 

The property in a ship is divided into 
sixty-four shares. 

A person is not entitled to be registered as 
owner of a fractional part of a share, but any 
number of persons not exceeding five may 
be registered as joint owners of a ship or of 
any share therein. 

A corporation may be registered as owner 
by its corporate name. 

A registered ship or a share therein (when 
disposed of to a person qualified to own a 
British ship) shall be transferred by bill of 
sale. 


The bill of sale must be in the form as 
specified by the Merchant Shipping Act, 
1894. The form provides for a full descrip- 
tion of the ship, particulars of tonnage, etc., 
and continues — 

[“I” or “we”] in consideration of the 
sum of paid to ["me” or “us”] 

by the receipt whereof is hereby 

acknowledged, transfer shares in the 

ship above particularly described, and in her 
boats, guns, ammunition, small arms, and 
appurtenances, to the said 

Further [“I” or “we”] the said 
for [“m3rself and my” or “ourselves and 
our”] heirs covenant with the said 
and [“his,” “her,” or “their”] assigns 
that [“I” or “we”] have power to transfer 
in manner aforesaid the premises herein- 
before expressed to be transferred, and that 
the same are free from incumbrances [if 
there be any mortgage add “save as appears 
by the registry of the said ship”]. 

In witness whereof ha hereunto 

subscribed name and affixed 
seal this day of one thousand 

Executed by the above-named 

in the presence of 

A purchaser of a registered British vessel 
does not obtain a complete title until the 
bill of sale has been recorded at the port 
of registry of the ship; and neglect of this 
precaution may entail serious consequences. 

A registrar shall indorse on the bill of sale 
the fact of the registration with the day and 
hour thereof. 

In addition to the above provisions of the 
Merchant Shipping Act, 1894, the following 
Sections regulate mortgages of a ship or 
shares therein — 

Mortgage of Ship or Share. 

“31. (1) A registered ship or a share 
therein may be made a security for 
a loan or other valuable considera- 
tion, and the instrument creating 
the security (in this Act called a 
mortgage) shall be in the form 
marked B in the first part of the 
first schedule to this Act, or as near 
thereto as circumstances permit, 
and on the production of such in- 
strument the registrar of the ship's 
port of registry shall record it in 
register book. 

“(2) Mortgages shall be recorded by the 
regist^ in the ord^ in time in 
which they are produced to him for 
that purpose, and the registrar 
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shall by memorandum undet his 
hand notify on each mortgage that 
it has been recorded by him, stating 
the day and hour of that record. 

Entry of Discharge of Mortgage. 

“32. Where a registered mortgage is dis- 
charged, the registrar shall, on the production 
of the mortgage deed, with a receipt 
for the mortgage money indorsed thereon, 
duly signed and attested, make an entry in 
the register book to the effect that the mort- 
gage has been discharged, and on that entry 
being made the estate (if any) which passed 
to the mortgagee shall vest in the person in 
whom (having regard to intervening acts 
and circumstances, if any) it would have 
vested if the mortgage had not been made. 

Priority of Mortgages. 

“ 33. If there are more mortgages than one 
registered in respect of the same ship or 
share, the mortgagees shall, notwithstanding 
any express, implied, or constructive notice, 
be entitled in priority, one over the other, 
according to the date at which each mortgage 
is recorded in the register book, and not 
according to the date of each mortgage 
itself. 

Mortgagee not Treated as Owner. 

“ 34. Except as far as may be necessary for 
making a mortgaged ship or share available 
as a security for the mortgage debt, the 
mortgagee shall not by reason of the mort- 
gage be deemed the owner of the ship or 
share, nor shall the mortgagor be deemed 
to have ceased to be the owner thereof. 

Mortgagee to have Power of Sale. 

“35. Every registered mortgagee shall 
have power absolutely to dispose of the ship 
or share in respect of which he is registered, 
and to give effectual receipts for the purchase 
money; but where there are more persons 
than one registered as mortgagees of the 
same ship or share, a subsequent mortgagee 
shall not, except under the order of a court 
of competent jurisdiction, sell the ship or 
share without the concurrence of every prior 
mortgagee. 

Mortgage not Affected by Bankruptcy. 

“36. A registered mortgage of a ship or 
share shall not be affected by any act of 
bankruptcy committed by the mortgagor 
after the date of the record of the mortgage, 
notwithstanding that the mortgagor at the 
commencement of his bankruptcy had the 


ship or share in his possession, order or 
disposition, or was reputed owner thereof, 
and the mortgage shall be preferred to any 
right, claim or interest therein of the other 
creditors of the bankrupt or any trustee or 
assignee on their behalf.” 

Transfer of Mortgages. 

The main provisions of Sections 37 and 38 
are — 

A registered mortgage of a ship or share 
may be transferred to any person, and the 
instrument effecting the transfer shall be in 
the prescribed form, or as near thereto as 
circumstances permit. On production of 
such instrument the registrar shall record it 
in the register and notify the fact on the 
instrument of transfer. 

Where the interest of a mortgagee is 
transmitted on marriage, death, or bank- 
ruptcy, or by any lawful means, other than 
by a transfer under this Act, the transmis- 
sion shall be authenticated by a declaration 
of the person to whom the interest is trans- 
mitted, containing a statement of the manner 
in which and the person to whom the 
property has been transmitted, and shall be 
accompanied by the like evidence as is by 
this Act required in case of a corresponding 
transmission of the ownership of a ship or 
share. On receipt of the declaration and the 
production of the evidence the registrar shall 
register the person entitled as mortgagee. 

Mortgage to Secure Current Account. 

The prescribed form of mortgage (see 
Section 31, above) to secure an account 
current is as follows — 

[Insert description of ship and particulars 
as in Bill of Sale.] 

Whereas [here state by way of recital 
that there is a current account detween 
the mortgagor (describing him) and the 
mortgagee (describing him); and describe 
the nature of the transaction so as to show 
how the amount of principal and interest due 
at any given time is to 1^ ascertained, and 
the manner and time of pa3mient.] 

Now [“I” or “we”] the undersigned 
in consideration of the premises 
for [“myself” or “ourselves”] and [“my” 
or “our”] heirs, covenant with the said 
and [“his” or “their”] assigns, 
to pay to him or them the sums for the time 
being due on this security, whether by way 
of principal or interest, at the times and 
manner ^oresaid. And for the purpose of 
better securing to the said the 

payment of such sums as last aforesaid [“ I ” 
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or “We"] do hereby mortgage to the said 
shares, of which ["I am" or 
"we are"] the owner in the ship above 
particularly described, and in her boats, 
guns, ammunitions, small arms, and appur- 
tenances. 

Lastly, or "we"] for [“myself" 

or “ourselves"] and [“my" or “our"] 
heirs, covenant with the said and 

[“his" or “their"] assigns that [“I" or 
“we"] ha power to mortgage in manner 
aforesaid the above-mentioned shares, and 
that the same are free from incumbrances 
[if any prior incumbrance add, “save as 
appears by the registry of the said ship"]. 

In witness whereof ha hereto 

subscribed name and affixed 

seal this day of one 

thousand nine hundred and 

Executed by the above-named / 
in the presence of ) 

The prompt registration of a mortgage 
deed at the port of registry of the ship is 
essential to the security of the mortgagee, 
as a mortgage takes its priority from the date 
of registration, not from the date of the 
instrument. A record of the registration is 
notified on the mortgage, e.g. “Registered 
4th day of April, 19..., at 10 a.m., J. Brown, 

Registrar of Shipping, Before 

advancing money on the mortgage of a ship, 
a banker should search the register (fee. Is.) 
to see if there is any prior registration out- 
standing. Unless the mortgage is in the 
special form to secure a current account, 
he should search agam before increasing the 
loan. 

A transfer of mortgage, to be indorsed on 
the original mortgage, is as follows — 

[“I" or “we"] the within-mentioned 

in consideration of this day 

paid to [“me" or “us"] by hereby 

transfer to [“him" or “them"] the benefit 
of the within-written security. In witness 
whereof [etc., as above]. 

When a mortgage is paid ofi, the following 
memorandum of its discharge may be 
indorsed on the mortgage — 

Received the sum of in 

discharge of the within-written security. 
Dated at this day of 19 . 

Witness of 

A banker may insert, as the sum received 
in discharge of the mortgage, a nominal 
amount of, say, five shillings. When the 
discharge is registered, the mortgage is 
marked; “Discharge registered lOth day of 
May, 19..., at 3 p.m., J. Brown, Registrar 
of Shipping, 


The Commissioners of Customs may, with 
the consent of the Board of Trade, make 
such alterations in the prescribed forms as 
they may deem requisite. (Section 65.) 
The forms can be obtained from the registrar 
at any port of registry. 

No notice of any trust, express, implied, 
or constructive shall be entered in the 
register book. (Section 56.) 

Any register book may be inspected on 
pa3mient of a fee not exceeding one shilling. 
(Section 64.) 

Any instruments used with regard to the 
registry, ownership and mortgage of a 
British ship are exempt from stamp duty. 
(Section 721.) (See Stamp Duties, General 
Exemption, No. 2.) 

When a banker takes a mortgage upon a 
ship the policy of insurance should be left in 
his possession, and it is better that it should 
be in the bank’s name. In some cases, how- 
ever, it is sufficient if a letter is given by 
the customer stating that he holds the policy 
on behalf of the bank. 

The insurance should cover not only the 
valuation of the vessel but also the statutory 
liability for salvage and personal injury. 

When the premiums are payable quarterly, 
the brokers of the underwriters will require 
to hold the policy, and in that case a letter 
should be taken from the brokers stating 
that they hold the policy (subject to their 
claim for the amount of any quarterly 
premiums remaining unpaid), on behalf of 
the bank, and undertaking to advise the 
bank of any premiums which fall due and are 
not paid. The policy should not be in a 
mutual society if the banker has to accept 
liability for calls. 

In a mutual insurance company “no 
owner whose shares in a ship are mortgaged 
shall be insured by the company unless the 
mortgagee or other approved person shall 
give a written guarantee to the satisfaction 
of the directors for payment of all demands 
in respect of such ship." (See Mutual 
Insurance.) In taking policies, the banker 
should inquire as to liabilities and, generally, 
as to the nature of the policies. 

It is very essential that a steamer should 
be entered by the owner in a Protection 
Club for the risks of protection, indemnity 
and defence, and be insured up to ;^. . . per 
ton on her gross registered tonnage against 
liability for damage that may be done by 
the boat to other vessels. A banker should 
satisfy himself that this important matter 
has b^n attended to by the owner. 

The mortgage should, as stated above, be 
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registered at once. If there is a bill of sale 
in the customer’s possession, it is usual to 
have it lodged, as it is useful to supply the 
particulars required for the mortgage, but 
the banker’s security is obtained by regis- 
tration of the mortgage. There is no value 
in the bill of sale itself, as, upon a sale or 
mortgage, it is not required by the registrar. 

By Section 95 of the Companies Act, 1948, 
“a charge on a ship or any share in a ship” 
given by a company must be registered with 
the registrar of companies. (See under 
Registration of Charges.) It must also 
be registered under the Merchant Shipping 
Act, 1894. 

Registration of the statutory mortgages of 
ships under the Merchant Shipping Act has 
the effect of fixing the priority of mortgages. 

When a banker receives notice of a 
second registered mortgage upon the ship 
over which he already holds a registered 
mortgage to secure a current account, the 
account should be broken. (See Notice of 
Mortgage.) 

If a banker has a mortgage on less than 
thirty-three shares, the management of the 
ship is in the hands of those who hold the 
majority of the shares, a position which may 
not prove satisfactory to the banker. 

The register exists only for British ships, 
and if a vessel should be sold to a foreign 
flag, the registrar will give notice to any 
mortgagee whose charge is entered on the 
register that the transfer is taking place. 
If a reply of satisfaction is received the entry 
is expunged from the register; if the reply 
is otherwise, the entry remains, but the 
transfer of the vessel still takes place. The 
effect is that the registrar gives a mortgagee 
notice, and the mortgagee must then look 
out for himself. It is all important that 
the mortgagors should be men of honour, or 
the security may, in the above way, suddenly 
disappear. (See Certificate of Mortgage 
OF Ship.) 

A British ship is liable to be attached in 
a foreign port for a debt incurred in that 
country, and whenever that happens it is 
clear that the value of a banker’s mortgage 
in this country may be seriously affected. 
A lien on the ship, in priority to a mortgage, 
may arise from a colUsion at sea, and from 
services with regard to salvage of the ship, 
a salvor having a maritime lien on the 
property salved. The master who has 
ordered necessaries and is personally liable 
to pay for them has a prior claim to a mort- 
gagee. In the case of a foreign owned ship, 
a merchant who has supplied it with stores 


could probably enforce his claim in priority 
to a mortgagee. The claim of the crew for 
wages always ranks in front of a mortgage. 
See also Bottomry Bond, General Aver- 
age, Particular Average, Respondentia. 
(See Valuation of Ship ) 

SHIP’S HUSBAND. The person to whom 
the management of a ship is entrusted by or 
on behalf of the owner. Any person whose 
name is so registered at the custom house 
of the port of registry of the ship shall, for 
the purposes of the Merchant Shipping Act, 
1894, be under the same obligations and 
subject to the same liabilities a.s if he were 
the managing owner. (Section 59 of the 
above-named Act.) 

A ship’s husband, unless authorised by 
the owners of the ship, has no power to 
borrow so as to bind the owners. (See 
Ship.) 

SHORT BILLS. “Short Bills” are bills 
of exchange which are left for collection, 
and not for discount. 

The expression appears to have originated 
from the custom of entering bills left for 
collection in an inner column of the cus- 
tomer’s account, or pass-book, that is in a 
column “short” of the one in which the 
amounts were entered when actually credited 
to the customer. 

The word “short” does not refer to the 
currency of the bills; a bill, for example, 
which has twelve months to run before 
maturity, would, if left for collection, be 
called a “short bill.” 

Short bills remain the property of the cus- 
tomer, subject to any hen the banker may 
have upon them for any liability of the 
customer to him. (See Bills for Collec- 
tion.) 

Bills with a short currency are, however, 
often referred to as short bills, and in con- 
nection with foreign exchange the short rate 
refers to bills up to, say, ten days’ currency. 
(See Short Rate.) 

, SHORT-DATED PAPER. BUls of ex- 
change drawn for a short term, not exceeding 
three months after date. 

SHORT EXCHANGE. In connection with 
the foreign exchanges the short exchange 
denotes bills which are payable at any time 
within eight or ten dajrs. (See Short Rate.) 

SHORT RATE. A term used in connec- 
tion with the Foreign Exchanges; it means 
the price in one country at which a short- 
dated draft (up to eight or ten days’ currency), 
drawn upon another country, can be bought. 
(See Cheque Rate, Long Rate.) 

SIGHT BILL. A bill of exchange payable 
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“at sight" is payable on presentation, with- 
out da}rs of grace. The due date of a bill 
payable at a period “after sight" is calcu- 
lated from the date of sighting. (See 
Sighting a Bill.) 

SIGHT CLAUSE. (See Exchange Clause.) 

SIGHT RATE. A term used in connection 
with the Foreign Exchanges ; it is equivalent 
to Cheque Rate {q.v.). 

SIGHTING A BILL. When a bill is 
drawn at a fixed period after sight, it is 
sent to the drawee to be “sighted" ; that is, 
that he may accept the drawer’s order for 
pa 3 rment by signing his name across the 
face of the bill with the date of his accept- 
ance. The date when the bill will be due 
can then be calculated from the date of the 
acceptance. If he omits to insert a date, 
the holder may put in what he considers 
the true date. (See Date.) If the acceptor 
writes across the bill “Sighted 1st June, 
accepted 2nd June," the currency is calcu- 
lated from 1st June, as the holder is entitled 
to have the bill accepted with the date when 
first presented for acceptance. 

A bill payable at sight is equivalent to 
one payable on demand. (S«e Bill of 
Exchange, Time of Payment of Bill.) 

SIGNATURE. If a banker pays a cheque 
on which his customer’s signature is forged, 
he cannot charge it to the latter’s account 
unless the drawer is estopped from denying 
its genuineness. (See Forgery.) If a 
drawer's signature differs from his usual 
one and a banker is in doubt as to whether 
or not it is genuine, it is customary to return 
the cheque with the answer “signature 
differs." 

When a cheque is returned with the 
answer “signature differs," the paying 
banker should inform the drawer that the 
cheque has been returned. Failure to warn 
the drawer might, if the signature proved 
to be a forgery, involve the banker in a 
claim for damages. In Greenwood v. Martins 
Bank, Ltd. (A.C. The Times, 30th July, 
1931), Scrutton, L.J., in the course of his 
judgment said, “ The banker, if a cheque was 
presented to him which he rejected as forged, 
would be under a duty to report that to the 
customer to enable him to inquire into and 
protect himself against the circumstances 
of forgery. That would involve a corre- 
spondmg duty on the customer, if he became 
aware that forged cheques were being 
presented to his banker, to inform the 
banker in order that the banker might 
avoid loss in the future." 

As to a bill of exchange made, accepted. 


or indorsed by a company, see Section 33, 
Companies Act, 1948, under Indorsement. 

Section 91 of the Bills of Exchange Act 
says: “Where, by this Act, any instrument 
or writing is required to be signed by any 
person, it is not necessary that he should 
sign it with his own hand, but it is sufficient 
if his signature is written thereon by some 
other person by or under his authority." 

A banker, however, would require a proper 
authority from a customer before paying 
a cheque on which the drawer's signature 
was written by someone other than the 
drawer himself. In cases where a customer 
desires to give authority to another to draw 
cheques upon his account, it is much better 
that the usual method should be adopted 
and cheques be signed per pro. (See Man- 
date, Per Pro.) 

The practice of signing with an ordinary 
pencil is not a desirable one, and it is advis- 
able to discourage it as much as possible. 
A signature may be lithographed, as in the 
case of dividend warrants, or it may be 
placed on a cheque by means of a rubber 
stamp by the person whose signature it is, 
or by anyone duly authorised by him. A 
rubber stamp signature, however, is full of 
danger, and its use should be avoided. A 
cheque with a stamped signature should not 
be paid without verification, unless a written 
authority is held from the customer that 
such signatures are to be accepted. 

It is very imprudent for anyone to put 
his signature on a blank cheque, and a person 
so signing may be liable to a holder in due 
course, not for what he authorised to be 
filled in above his signature, but for what 
actually is filled in. See case under Altera- 
tions. 

If a signature is obtained to a document, 
and the person signing it is under the impres- 
sion that he is signing a document other 
than it really is, the Courts would probably 
free him from liability. In Lewis v. Clay 
(1898), 67 L.J., Q.B. 224, Lord Russell said, 
“A promissory note is a contract by the 
maker to pay the payee. Can it be said 
that in this case the defendant ever con- 
tracted to pay the plaintiff? His mind 
never went with the transaction; for all 
that appears, he had never heard of the 
plaintiff, and his mind was fraudulently 
directed into a different channel by the 
statement that he was merely witnessing a 
deed or other document. He had no con- 
tracting mind, and his signature, obtained 
by untrue statements fraudulently made, to 
a document of the existence of which he 
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had no knowledge, cannot bind him." It is of the new coins was 500 parts silver, 400 
stated that, in a certain foreign bank which parts copper, and 100 parts nickel, 
has customers of many nationalities, it is A proclamation by the King was issued 
required that, in addition to their written 3rd November, 1927, determining new 
signatures, an imprint of their right thumb designs for the silver coins, 
must be given, the bank keeping a record By the Coinage Act, 1946, cupro-nickel 
of the thumb prints. (See Signature Book.) coins were substituted for the silver coinage, 
A cheque drawn in America on London consisting of three-quarters copper and one- 
was paid in March, 1927, on a specimen quarter nickel. This was due to the world 
signature which had been wirelessed. This shortage and high price of silver, coupled 
is probably the first occasion on which a with this country’s liability to repay the 
specimen signature was transmitted by wire- United States of America 88,000,000 ounces 
less. The cost was 50 dollars. of silver borrowed during the war of 1939- 

SIGNATURE BOOK. The book in which 1945 under lease-lend arrangements, 
is recorded a specimen signature of each Silver coins dated before 1816 have been 
current account holder and depositor, to- demonetised, and are therefore not legal 
gether with his description and address, tender. 

The book is carefully indexed and in some Where a bank has an accumulation of 
banks each signature is accorded a number cupro-nickel coin which it cannot get rid of 
in the signature book, such number being to its own customers or to another bank, it 
quoted on the ledger headmg for ready may take it to the Bank of England. The 
reference. Bank, however, usually makes a charge of 

Signature books have given way in some 5s. per cent for teking quantities of such coin, 
banks to signature cards kept in alphabetical Cupro-nickel is generally stored in paper 
order. bags, with the name of the bank and the 

SILVER CERTIFICATES. Certificates branch where they are used printed thereon, 
which are issued by the Treasury of the Each bag is clearly also printed ;^10, or 
United States as part of the paper currency. ;^20, as the case may be, and the bags may be 
They are payable in silver, but are not legal obtained with perforations so that the con- 
tender, except in payment of taxes and tents may be visible without the necessity 
duties. The smallest denomination is $1. of opening them. For sums of ;^100 paper 
SILVER COINS. The British silver coins bags are sometimes used, but canvas bags 
were: Crown, Half-crown, Florin, Shilling, are more suitable. Stocks of sixpences and 
Sixpence, Groat, Threepence, Twojience, threepenny pieces are often kept in small 
Penny. The Groat, Twopence, and silver envelopes or packets containing £\ at 10s. 
Penny are now only coined in very small in each respectively. Paper bags containing 
quantities as Maundy money {q.v.). cupro-nickel coins are usually of a different 

They were a legsd tender only to the colour from the bags containing copper, to 
amount of forty shillings. Silver coins were prevent mistakes in paying away. When bags 
tokens, that is, the value of the silver in are not checked at the time of receipt they 
them was less than the legal value which should bear the name of the customer who 
was attached to the coins. There was no paid them in, so that, when subsequently 
weight fixed below which silver coins ceased checked, any errors may be rectified. When a 
to ^ legally current. cashier has checked a bag he should initial it. 

Owing to the rise in the price of silver (See Base Coins, Coinage, Legal Tender.) 
from its pre-war level, it was not possible SIMPLE CONTRACT. (See Contracts.) 

to mint silver coins except at a loss, and the SINKING FUND. A fund which is created 

Coinage Act, 1920, was passed to reduce the for the purpose of redeeming debentures as 
fineness of the silver in the coins minted they become due for payment, or of ex- 
after that date. (See Coinage.) The issue ting^ishing a debt, or providing for the 
of the new silver coinage commenced on expiry of a lease. A certain annual sum is 
13th December, 1920. The new coins were set aside out of profits, which, when in- 
similar to the old in design, size, and weight, vested, will produce at compound interest 
and were somewhat harder, but did not an amount equal to the sum which is 
possess quite such a white appearance and required at a particular date, 
had not such a pronounced ring. Banks The Funding Loan, 4 per cent, 1960-90, 
were not to re-issue old coinage (i.e. pre-1920 for example, is redeemable within 71 years 
coinage) if they had sufficient of the new by means of a sinking fund. The Govem- 
coinage for current needs. The composition ment sets aside each half-year a sum equal 
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to 2J per cent on the nominal amount of the 
loan originally created. After payment of 
interest on the loan for a half-year out of 
that amount, the balance of the sum so set 
aside is carried to a sinking fund to be 
applied during the succeeding half-year to 
the purchase of the loan for cancellation if the 
price is at or under par. (See Funding Loan.) 

When a banker wishes to provide, say, 

1,000 on account of the premises of a 
branch, the lease of which expires in twenty 
years, he debits his profit and loss account 
with ;^25 each half-year and credits the 
amount to his premises account, so that at 
the end of the period the balance at the 
debit of premises account will have been 
extinguished. 

SINKING FUND ASSURANCE. Where 
property is held upon a lease, the lessee 
sometimes takes out a Sinking Fund Policy 
by means of which a specified capital sum 
becomes payable at the time the lease 
expires. Such a policy has, in some com- 
panies, as soon as two years’ premiums 
have been paid, a surrender value equal 
to the whole of the premiums paid after 
the first year, accumulated at *3 per cent 
compound interest, less 7^ per cent. 

SIXPENCE. Its standard weight was 
43*63636 grains troy, and its standard fine- 
ness one-half fine silver, one-half alloy. It is 
now made of cupro-nickel. (See Coinage.) 

Sixpences were first coined in 1551. 

SLEEPING PARTNER. Sometimes called 
a dormant partner. 

A partner in a firm who does not take any 
active part in the management of the busi- 
ness, but who is entitled to a share in the 
profits and is liable for a share of any losses 
that may be incurred. 

SOCIETIES. Where an advance is 
granted to the committee of an association, 
or to a club, a society, or any similar body 
(e.g. literary association, cricket club, flower 
show), an arrangement should be made 
whereby someone is rendered liable to repay 
the money, otherwise the banker will be 
without any means of recovering the debt, as 
such bodies, not being incorporated, cannot 
be sued for the money. If an account is 
opened as “Carleton Flower Show, John 
Smith, Treasurer,” John Smith is not per- 
sonally liable for any overdraft thereon, 
but if the account is opened as “John 
Smith ajc Carleton Flower Show,” he is 
personally responsible. 

Such accounts are opened in various forms, 
but the distinction should be observed 
between accounts which are opened by a 


person in his private name, ear-marked in 
some way, and accounts which are in the 
name of an association on which the treas- 
urer is to operate. In the latter case the 
banker should be supplied with a copy of the 
resolution appointing the treasurer and 
setting forth the manner in which cheques 
are to be signed. 

When an advance is to be granted on an 
account opened in the name of a club, or 
society, or in some other impersonal form, 
the bank should require a document 
(stamped 6d.) to be signed by a reliable 
person agreeing to be personally responsible 
to the bank (in addition to any claim which 
the bank may have upon the society or the 
persons by whom the cheques may be signed) 
for all moneys which may from time to time 
be owing on the account. The agreement 
should include the name of the account and 
a reference to the manner in which cheques 
are to be signed thereon. 

It is to be borne in mind that a guarantee 
is not enforceable where the debt (as in the 
case of an account in an impersonal name) 
IS not enforceable at law, there being no 
debtor capable of being sued. Where there 
is no principal debtor, there can be no 
suretyship. Though there is no express 
decision on the point, a surety might, 
however, be held liable either as a principal or 
as a surety by estoppel. (See Mr. Justice 
Rowlatt's opinion under Guarantee.) 

With respect to the accounts of societies 
registered under Building or Provident or 
Friendly Societies Acts, they must be 
opened and conducted in accordance with 
the rules of the societies. (See Building 
Society.) 

As to the death of a treasurer or official, 
see Death of Official. 

SOLA BILL. (Lat. soltis, alone, solitary.) 
A bill which consists simply of one docu- 
ment, as distinguished from foreign bills 
drawn in a set — ^that is, issued in dupUcate or 
triplicate. The words "sola bill” are some- 
times used in the body of the bill, e.g. in a 
bill drawn by a branch of the Bank of 
England on London, the words may be 
“seven daya after date pay this Sola bill of 
exchange,” etc. (See Bill in a Set.) 

SOLD NOTE. The contract note which is 
given by a stockbroker to his client, giving 
particulars of a sale which has been eflected 
for him. (See Contract Note.) 

SOUCITORS’ ACCOUNTS. By the SoUci- 
tors Act, 1933, the Council of the Law 
Society were empowered to make rules as 
to the keeping of accounts for clients’ moneys 
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and as to other matters of professional 
conduct. 

The Act and the Rules became operative 
on 1st January, 1935. The Rules were re- 
placed on 1st January, 1945, by the Solici- 
tors' Accounts Rules, 1945. 

These provide tnier aha as follows — 

“1. These Rules may be cited as the 
Solicitors' Accounts Rules, 1945, 
and shall come into operation on 
the first day of January, 1945, 
whereupon the Solicitors' Accounts 
Rules, 1935, as amended on the 
2nd day of March, 1939, the 21st 
day of June, 1940, and the 14th 
day of May, 1941, shall cease to 
have effect. 

“2. — (1) In these Rules, unless the con- 
text otherwise requires — 
“‘Sohcitor’ shall mean a solicitor of the 
Supreme Court and shall include a 
firm of solicitors ; 

“'Client' shall mean any person on 
whose account a solicitor holds or 
receives chent's money , 

'"Chent's money' shall mean money 
held or received by a sohcitor on 
account of a person for whom he is 
acting in relation to the holding or 
receipt of such money either as a 
solicitor or, in connection with his 
practice as a solicitor, as agent, bailee, 
stakeholder or in any other capacity ; 
provided that the expression 'chent's 
money' shall not include — 

“(a) money held or received on 
account of the trustees of a trust 
of which the solicitor is a soUcitor- 
trustee, or 

“ (6) money to which the only per- 
son entitled is the sohcitor him- 
self or, in the case of a firm of 
sohcitors, one or more of the 
partners in the firm ; 

‘"Trust money' shall mean money held 
or received by a sohcitor which is not 
chent's money and which is subject 
to a trust of which the solicitor is a 
trustee whether or not he is solicitor- 
trustee of such trust ; 

'"Ghent account' shall mean a current 
or deposit account at a bank in the 
name of the sohcitor in the title of 
which the word ' chent ' appears ; and 
“ ‘Sohcitor-trustee ' shall mean a solicitor 
who is a sole trustee or who is co- 
trustee only with a partner, clerk or 
servant of his or with more than one 
of such persons. 


“(2) .Other expressions in these Rules 
shall have the meanings assigned 
to them by the Sohcitors Acts, 
1932 to 1941. 

"(3) The Interpretation Act, 1889, shah 
apply to these Rules in the same 
manner as it apphes to an Act of 
Parhament, and for the purposes 
of Section 38 of the said Act the 
Solicitors' Accounts Rules, 1935, 
as amended as aforesaid, shall be 
deemed to be an enactment re- 
pealed by these Rules. 

“3. Subject to the provisions of Rule 9 
hereof, every sohcitor who holds or 
receives client’s money, or money 
which under Rule 4 hereof he is 
permitted and elects to pay into a 
chent account, shall without delay 
pay such money into a chent ac- 
count. Any sohcitor may keep one 
chent account or as many such 
accounts as he thinks fit. 

"4. There may be paid into a chent 
account — 

“ (a) trust money ; 

“(6) such money belonging to 
the sohcitor as may be 
necessary for the purpose of 
opening or maintainmg the 
account ; 

"(c) money to replace any sum 
which may by mistake or 
accident have been drawn 
from the account in con- 
travention of sub-rule (2) of 
Rule 8 of these Rules ; and 
"(d) a cheque or draft received 
by the sohcitor, which under 
Rule 5 of these Rules he is 
entitled to split but which 
he does not spht. 

“5. Where a sohcitor holds or receives a 
cheque or draft which includes 
client’s money or trust money of 
one or more trusts — 

“ (a) he may where practicable 
spht such cheque or draft 
and, if he does so, he shall 
deal with each part thereof 
as if be had received a 
separate cheque or draft in 
respect of that part ; or 
"(6) if he does not spht the 
cheque or draft, he shall, if 
any part thereof consists of 
chent’s money, and may in 
any other case, pay thecheque 
or draft into a chent account. 
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6. No money other than money which 

under the foregoing Rules a solici- 
tor is required or permitted to pay 
into a client account shall be paid 
into a client account. 

7. There may be drawn from a client 

account — 

“(a) in the case of chent's 
money — 

“ (i) money properly required 
for a payment to or on 
behalf of the client ; 

“(ii) money properly required 
for or towards payment of 
a debt due to the solicitor 
from the client or in re- 
imbursement of money 
expended by the solicitor 
on behalf of the client ; 

"(ill) money drawn on the 
chent's authonty ; and 
" (iv) mopey properly required 
for or towards payment 
of the solicitor’s costs 
where a bill of costs or 
other written intimation 
of the amount' of the costs 
incurred has been de- 
hvered to the chent and 
the chent has been noti- 
fied that money held for 
him wih be apphed to- 
wards or in satisfaction 
of such costs ; 

" (6) in the case of trust money — 
"(i) money properly required 
for a payment in the 
execution of the particu- 
lar trust, and 

"(h) money to be transferred 
to a separate bank account 
kept solely for the money 
of the particular trust ; 

"(c) such money, not being 
money to which either para- 
graph (a) or paragraph (b) 
of this Rule apphes, as may 
have been paid into the 
account under paragraph (6) 
or paragraph {d) of Rule 4 
of these Rules ; and 
"(d) money which may by mis- 
take or accident have been 
paid into the account in 
contravention of Rule 6 of 
these Rules ; 

Provided that in any case under para- 
graph (a) or paragraph (b) of this 
Rule the money so drawn shall not 
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exceed the total of the money held 
for the time being in such account 
on account of such client or trust. 

"8. — (1) No money drawn from a client 
account under sub-paragraph (ii) 
or sub-paragraph (iv) of paragraph 
(a), or under paragraph (c) or para- 
^aph (d) of Rule 7 of these Rules 
shall be drawn except by — 

"(a) a cheque drawn in favour 
of the soheitor, or 
" (6) a transfer to a bank account 
in the name of the solicitor 
not being a client account. 

" (2) No money other than money per- 
mitted by Rule 7 to be drawn from 
a client account shall be so drawn 
unless the Council upon an applica- 
tion made to them by the solicitor 
specifically authorise in writing its 
withdrawal. 

"9. — (1) Notwithstanding the provisions 
of these Rules, a soheitor shall not 
be under obligation to pay into a 
client account chent’s money held 
or received by him — 

" (a) which is received by him in 
the form of cash and is with- 
out delay paid in cash in the 
ordinary course of business to 
the client or a third party ; or 
"(6) which is received by him 
in the form of a cheque or 
draft which is indorsed over 
in the ordinary course of 
business to the client or a 
third party and is not passed 
by the solicitor through a 
bank account ; or 
" (c) which he pays into a sepa- 
rate banking account opened 
or to be opened in the name 
of the client or of some 
person named by the client. 

"(2) Notwithstanding the provisions of 
these Rules, a solicitor shall not 
pay into a client account client’s 
money held or received by him — 
"(a) which the client for his 
own convenience requests 
the solicitor to withhold 
from such account ; or 
"(ft) which is received by him 
for or towards pa}rment of 
a debt due to ^e solicitor 
from the client or in re- 
imbursement of money ex- 
pended by the solicitor on 
behalf of the client ; or 



SOL] 


DICTIONARY OF BANKING 


[SOL 


“(c) which is paid to him ex- 
pressly on account of costs 
incurred, in respect of which 
a bill of costs or other writ- 
ten intimation of the amount 
of the costs has been de- 
livered, or as an agreed fee, 
or on account of an agreed 
fee, for business undertaken 
or to be undertaken. 

“ (3) Where a cheque or draft includes 
other client’s money as well as 
client’s money of the nature de- 
scribed in sub-rule (2) of this Rule 
such cheque or draft shall be dealt 
with in accordance with Rule 5 of 
these Rules. 

“(4) Notwithstanding the provisions of 
these Rules the Council may upon 
an application made to them by a 
solicitor specifically authorise him 
in writing to withhold any client’s 
money from a client account. 

“10. — (1) Every solicitor shall at all 
times keep properly written up 
such bool^ and accounts as may 
be necessary — 

“(a) to show all his dealings 
with — 

“(i) client’s money held or 
received or paid by him, 
and 

“(ii) any other money dealt 
with by him through a 
client account, and 
“(6) to distinguish such money 
held, received or paid by 
him on account of each 
separate client and to dis- 
tinguish such money from 
other money held, received 
or paid by him on any other 
account. 

“ (2) Every solicitor shall preserve for at 
least six years from the date of the 
last entry therein all books and 
accounts kept by him under sub- 
rule (1) of tto Rule,” 

(See also Solicitors Act.) 

SOLICITORS ACT, 1933- This Act is 
principally concerned with the making and 
enforcement of rules as to the keeping of 
accounts for clients’ moneys. 

Section 1 provides for the making of rules 
by the Council of the Law Society for the 
opening and conduct of banking accounts 
for clients’ moneys. (See Soucitors’ Ac- 
counts.) 

Section 8 (1) provides that “no bank shall 
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in connection with any transaction on any 
account of any solicitor kept with it or with 
any other bank (other than an account kept 
by a solicitor as trustee for a specified 
beneficiary) incur any liability or be under 
any obligation to make any inquiry or be 
deemed to have any knowledge of any right 
of any person to any money paid or credited 
to any such account which it would not 
incur or be under or be deemed to have in 
the case of an account kept by a person 
entitled absolutely to all ^e money paid 
or credited to it: provided that nothing in 
this subsection shall relieve a bank from any 
liability or obligation under which it would 
be apart from this Act.’’ 

Section 8 (2) provides that “notwith- 
standing anything in the preceding sub- 
section a bank at which a solicitor keeps an 
account for clients’ mone3rs shall not in 
respect of any liability of the solicitor to 
the bank, not being a liability in connection 
with that account, have or obtain any 
recourse or right, whether by way of set-off, 
counter-claim, charge or otherwise, against 
moneys standing to the credit of that 
account.’’ 

(See also Solicitors’ Accounts.) 

SOLICITORS’ TRUST ACCOUNTS RULES. 
These came into force on 1st January, 1945, 
and are concerned with cases where a 
solicitor is a sole trustee, or co-trustee only 
with a partner, or his clerk or servant. All 
moneys held or received in respect of such 
a trust must be paid mto a trust banking 
account either current or deposit, headed to 
include the word trustee or executor, and 
kept in the names of the trustees and solely 
for the purposes of the trust. A solicitor 
may, however, at his option pay such moneys 
into a “client’’ account. All the account 
holders must operate on the account in the 
absence of powers of delegation or unless 
Section 25 of the Trustee Act, 1925, applies, 
or unless the account relates to an executor- 
ship. 

A banker is under no higher duty in 
regard to these accounts them he is in respect 
of trust accounts generally. No mention of 
borrowing is made in the Rules, but there 
is nothing in them that would preclude 
borrowing if such is covered by the trust 
instrument or by statute. 

SOUCITOR’S UNDERTAKING. When a 
customer desires any of his securities wMch 
are held by a banker to be lent to his solicitor 
for inspe^on, written instructions should 
be taken from the customer. When the 
securities are handed to the solicitor, the 
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solicitor should sign an undertaking to 
return them in the same condition as he 
receives them and not to charge them or 
affect the banker’s security in any way. 
Bankers have their own forms for use in 
these cases. 

If the securities are to be given up to a 
solicitor, or anyone, against payment of a 
certain sum, the letter of authority should 
specifically state the amount. The under- 
taking will then be to pay the amount or 
return the securities When there is an 
agreement or undertaking to pay a sum of 
money the document is, probably, chargeable 
vdth a stamp duty of sixpence. 

SOVEREIGN. The standard of the British 
coinage. Its standard weight is 123’27447 
grains troy and its standard fineness eleven- 
twelfths fine gold (113*0016 grains), one- 
twelfth alloy, chiefly copper (10*2728 grains). 
When a sovereign has been in circulation 
for some time it becomes reduced in weight. 
When the weight falls below 122*5 grains 
troy it is no longer a legal tender. Gold 
bullion weighing 40 lb. troy is coined into 
1,869 sovereigns. Professor W. S. Jevons 
says that from experiments he estimated 
the average wear of a sovereign for each 
year of circulation at 0*043 grain. " It would 
follow that a sovereign cannot in general 
circulate more than about eighteen years 
without becoming illegitimately light. This 
length of time, then, would constitute what 
may be called the legal life of a sovereign.” 
Other persons have estimated its legal life 
to be between fifteen or twenty years. (See 
Light Gold.) 

By 56 Geo. Ill (1816) it was provided 
that sovereigns coined weighing jj ',’ parts of 
a guinea were to pass for 20s. They were 
issued in 1817. Coins of the same name 
but of different value were coined about 
1489. (See Coinage, Pound, Pre-Victorian 
Gold Coins.) 

SPECIAL CROSSING. Where the name 
of a banker is written, or stamped, across 
the face of a cheque, either with or without 
the words "not negotiable,” that addition 
constitutes a crossing and the cheque is 
crossed specially and to that banker. 

The parallel lines which are necessary to 
constitute a general crossing are not neces- 
sary in a special crossing. (See Crossed 
Cheque.) 

SPECIAL EXECUTOR. An executor who 
acts in regard to settled land. 

SPECIAL INDORSEMENT. A special 
indorsement specifies the person to whom 
or to whose order a bill or cheque is to be 


payable (Bills of Exchange Act, 1882, Sec- 
tion 34 (2) ), as “Pay John Brown or order, 
J. Jones.” The converse term is an “ indorse- 
ment in blank,” where the indorser merely 
signs his name. (See Indorsement.) 

SPECIAL MANAGER. The Companies 
Act, 1948, provides in Section 263 as 
follows — 

” (1) Where In proceedings in England the 
official receiver becomes the liqui- 
dator of a company, whether pro- 
visionally or otherwise, he may, if 
satisfied that the nature of the 
estate or business of the company, 
or the interests of the creditors 
or contributories generally, require 
the appointment of a special 
manager of the estate or business 
of the company other than himself, 
apply to the Court, and the Court 
may on such application, appoint 
a special manager of the said estate 
or business to act during such time 
as the Court may direct, with such 
powers, including any of the powers 
of a receiver or manager, as may be 
entrusted to him by the Court. 

” (2) The special manager shall give such 
security and account in such man- 
ner as the Board of Trade direct. 

” (3) The special manager shall receive 
such remuneration as may be fixed 
by the Court.” 

SPECIAL RESOLUTIONS. (See Resolu- 
tions.) 

SPECIALTY DEBT. A debt which is 
acknowledged in a document under seal. 
(See Limitation Act, 1939.) 

SPECIE. (From Latin, specio, to look, 
to see.) Visible money. Gold and silver 
coins and bullion, as distinguished from paper 
money. 

SPECIE POINTS. Also called “Bullion 
Points” and “Gold Points” The term is 
used in connection with the Foreign Ex- 
changes and denotes the limits of the rate 
of exchange when it becomes cheaper to 
transmit bullion from one country to another 
than to buy bills. Specie points can only 
exist in their full sense when the two coun- 
tries in question are both on the gold stan- 
dard, but they can have a partial relevance 
whenever there is a fairly open market for 
gold. 

If both France and England were on an 
effective gold standard and an English 
merchant desired to remit to Pans, he would 
either purchase a bill on Paris or make a 
mail or cable transfer {q.v.), unless he found 
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that this came considerably more expensive 
than sending coin to Paris. 

If between two countries, A and B, the 
Mint Par of Exchange is reckoned in the 
number of B monetary units equivalent to 
one A monetary unit, then the incoming or 
import specie point from B to A is the Mint 
Par plus charges for packing, shipment, and 
insurance, whilst the outgoing or export 
specie point from A to B is the Mint Par 
minus similar charges. For example : Prior 
to September, 1931, the Mint Par between 
London and Paris was 124-21 ; the export 
specie point might have been 123-925, after 
allowing 0-285 of a franc per pound sterling 
as the cost of transferring gold. The import 
specie point would then be about 124-21 
plus 0-285 = 124-495 if no allowance be 
made for the difference between a banker's 
selling and buying rates for sight drafts or 
cable transfers. 

Specie points are liable to variation, 
drawing closer to the Mint Par if the cost 
of shipping gold decreases, moving farther 
from it if that cost rises. Under the gold 
standard cable and cheque rates cannot, 
however, move far from the Mint Par, for, 
if they did, remitters of large sums of foreign 
currency would make their remittances in 
gold. 

SPECIE, TRANSMISSION OF. The risk 
of loss of specie in transit by train may be 
insured against from the time of leaving the 
bank office until it arrives at its destination. 

Whether it is cheaper to insure or to send 
a clerk with the specie, depends upon the 
quantity sent and the price of the railway 
ticket. The clerk’s time also requires to be 
taken into account. 

Where specie is sent by train as a parcel 
the railway companies will insure it at a 
special rate, the company reserving to itself 
the right of inspecting, before effecting any 
insurance, all goods delivered to it for insur- 
ance, to ascertain that the consignment is in 
accordance with the declaration. In addition 
to the insurance rate, the usual rate for 
carriage is payable. Insured parcels, boxes, 
etc., must be properly sealed by the senders 

Bullion and specie, the value of which is 
declared to the railway company, but on 
which no insurance is paid, is not conveyed 
by the company unless a consignment note 
is first signed by the consignor declining to 
pay the increased charge for insurance or 
unless, in the case of regular senders, a 
general contract called a general risk note 
(stamped 6d.), is given notif 3 dng that they 
refuse to pay the increased charge for insur- 
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ance which the railway company are entitled 
to demand under the Carriers Act, 

Specie may be insured, under a floating 
policy, with underwriters, 

SPECIFIC CHARGE. A term used to 
describe a fixed charge as opposed to a 
floating charge {q.v.). A debenture given to 
a bank will usually give a specific charge 
on named assets and a floating charge on 
the remainder. The specific charge may be 
either by way of a legal mortgage or a mere 
equitable charge. (See Debenture.) 

SPECULATION. A speculation is where 
a person buys a security, not with the inten- 
tion of pa 3 dng for it at the settling day, but 
of selling it again during the present, or a 
continued, account, in order to secure a 
profit, if possible. If a security is bought in 
order to be retained, it is called an invest- 
ment, When a speculative security is bought 
and paid for with the intention to sell as 
soon as a favourable opportunity offers, it 
IS probably more accurately described as an 
investment in a speculative security than a 
pure speculation where the purchaser has 
no intention, and perhaps no means, to pay 
for it. 

SPOILED STAMPS. In making a claim 
for allowance of spoiled or useless stamps 
the following statutory declaration must be 
filled up and signed by the applicant — 

I of do 

solemnly and sincerely declare that the 
several stamps hereinafter 8p>ecified and 
described, that is to say. 


Number of 
Stamps 

Value of 
each. 

Descnption of 
Instrument. 

Total 

Value. 












are the property of and were 

purchased by or for 

use, and that paid the full 

amount or value thereof; 

And with regard to the stamps impressed 
on material not written upon, and the 
adhesive revenue and fee stamps unattached 
to material, I declare that the same have 
been inadvertently and undesignedly spoiled 
or rendered unfit for use in consequence 
of 

And with regard to such other of the 
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material on which the said stamps are im- 
pressed or to which adhesive stamps are 
attached as is written upon, I say that the 
same has been inadvertently and unde- 
signedly spoiled, or is become useless; and 
that the writing thereon has not been signed 
by any party or otherwise completed as 
a l^;al instrument, and has not had any 
operation or effect whatsoever. 

And with regard to the adhesive fee 
stamps which have been removed from 
material, I declare that they have been so 
removed by the Court or other official whose 
certificate is annexed. 

And with regard to the postage stamps on 
material, I declare that the same have not 
passed through the post, or been used in any 
way whatever, but have been inadvertently 
and undesignedly spoiled, rendered unfit for 
use, or are not required, in consequence 
of 

And with regard to the adhesive postage 
stamps, I declare that the same have not 
passed through the post, or been used in any 
way whatever, but have been madvertently 
and undesignedly spoiled, or rendered unfit 
for use in consequence of 

And with regard to the instruments which 
have been signed I say that the same be- 
came void in consequence of 

And with regard to the instruments which 
have been signed, the duplicates or instru- 
ments in lieu of which are now produced and 
exhibited duly stamped, I say ^at the same 
were spoiled in consequence of 

and that the same were bona fide prepared 
and signed for the purpose of canying into 
effect the transaction appearing upon the 
face thereof, between the parties and upon 
the terms and conditions therein set forth, 
that no legal proceeding has been com- 
menced in which the instruments could or 
would have been given or offered in evidence 
and that the same were so signed within two 
years from the date hereof. 

And with regard to any bill of exchange or 
promissory note which from any omission or 
error has been spoiled or rendered useless, 
although the same, being a bill of exchange 
may ^ve been accept^ or indorsed, or 
being a promissory note may have been 
delivered to the pajree, I declare that 
another completed and duly stamped bill of 
exchange or promissory note (which I now 
produce) identical in every particular except 
in the correction of the error or omission in 
the spoilt bill or note has been executed in 
lieu thereof. 


And with regard to the bills of exchange 
and promissory notes, other than those 
mentioned above, I declare that the answers 
to the following questions are true — 

Have the bills or notes — 

been out of the signer's 

hands ? 


If so, for what purpose ? 


Have the bills or notes 

been sold, or have ad 

vances or credit been 

obtained on them ? 

What has become of 

the unstamped parts of 

any of the bills above 

mentioned which have 

been drawn in sets ? 

What use has been 

made of any such un- 
stamped parts? 

And I further say that 
have not been reimbursed or paid the value 
of the said stamps or any part thereof, by 
any other person or persons ; and that if the 
value thereof shall be allowed by the Com- 
missioners of Inland Revenue, I will not ask 
or receive any compensation for the same, 
or any part thereof, from any other person 
or persons, or charge the same, or any part 
thereof, in account or otherwise, to any 
other person or persons either generally or 
particularly, so as to be again paid or 
compensated for the same, or any part 
thereof, directly or indirectly in any manner 
whatsoever. 

And I further say that all the said stamps 
have been spoiled or become useless within the 
period of two years precedtng the date hereof’. 
and that the application made by me for 
an allowance for the value of the said stamps 
is without any fraudulent intention or col- 
lusion whatsoever. 

And I make this solemn declaration con- 
scientiously believing the same to be true, 
and by virtue of the Statutory Declarations 
Act, 1835. 

Declared at the 
Stamp Office 

at 

this day of 19 • 

Before me. 

Distributor of stamps. 

* The applicant must sign on this line. 

N.B. — In cases where the declaration is 


584 



DICTIONARY OF BANKING 


[STA 


SPO] 

made by an agent of the principal or iirm, 
the person authorised should be in a position 
to give full information as to the facts of the 
transaction. Any neglect of this regulation 
will probably lead to delay in the settlement 
of the claim. 

The claim for allowance must be lodged at 
the Spoiled Stamp Office, Somerset House, 
and in the case of country bankers (more 
than ten miles from London) the claim must 
be made through an agent in London. 

When an allowance is granted, stamps of 
equal amount may be obtained, or cash, less 
a discount, may be accepted. 

Allowance of stamp duty may be made in 
respect of a bill of exchange which, although 
duly drawn, has not been accepted or made 
use of in any manner or delivered out of 
the drawer’s hands for any purpose other 
than by way of presentment for acceptance. 
This only applies to bills payable other than 
on demand or sight. In the latter cases, 
allowance can only be made if a bill has 
been spoiled by error or omission and on 
production of the substituted bill identical 
in form. 

SPOT PRICE. The “spot” price of silver 
is another name for “ cash ” price for delivery 
at once. The “forward” price is the quota- 
tion for delivery and pa3nment at some future 
time. 

SPOT RATE. The rate at which Foreign 
Exchange dealers (q.v.) can buy or sell a 
telegraphic transfer in the Foreign Exchange 

SQUATTER’S TITLE. The title which a 
person may obtain to land after being in 
undisturbed possession of it for twelve years. 
(See Possessory Title.) 

STAFF GUARANTEE FUND. A fund 
formed in a bank for the purpose of ^ar- 
anteeing the bank again^ losses arising 
through fraud or dishonesty on the part of 
any of the persons employed by the bank. 
Every officer subscribes to the fund at a 
certain rate per cent per annum on the 
amount which the bank requires to be 
guaranteed in respect of such officer. 

In some banks the officers are guaranteed 
through an external society or company. 

STAG. The term used to describe a party 
who applies for a new issue of stocks or 
shares, with the intention of selling, after 
allotment, at a profit. 

STALE CHEQUE. A cheque is considered 
by bankers to be stale six (by some 
bankers twelve) months after the date of 
the cheque, and such a cheque is usuadly 
returned marked “out of date.” When the 


stale date is confirmed by the drawer the 
cheque is paid. The practice of not pa3dng 
cheques which are “out of date” is not 
sanctioned by law and is simply a custom 
of bankers. By law the drawer of a cheque 
is not, under ordinary circumstances, re- 
leased from liability on the cheque until six 
years from the date of it, and a banker 
would, apparently, be justified in paying a 
cheque at any time during that period ; but, 
in practice, as stated, a cheque which is 
“out of date” is paid only when confirmed 
by the drawer. 

By Section 45, Bills of Exchange Act, 1882, 
presentment of a bill payable on demand 
“must be made within a reasonable time 
after its issue in order to render the drawer 
liable, and within a reasonable time after 
its indorsement in order to render the 
indorser liable.” Cheques, so far as the 
drawer is concerned, are not included in this 
Section. The drawer remains liable, as above 
stated, for six years from the date of the 
cheque, unless he suffers actual loss, as 
where a banker fails, through his cheque not 
having been presented for payment within 
a reasonable time when he is discharged to 
the extent of such loss. (See Section 74, 
under Presentment for Payment.) 

By Section 36 (3), Bills of Exchange 
Act, 1882, a bill payable on demand is 
deemed to be overdue when it appears on 
the face of it to have been in circulation for 
an unreasonable length of time. Such an 
instrument is not negotiable. (See Section 
36 (2).) Unreasonable length of time is a 
question of fact. (See under Overdue 
Cheque.) 

STAMP ACT, i 8S3, SECTION 19. “Any 
draft or order drawn upon a banker for a 
sum of money payable to order on demand 
which shall, when presented for payment, 
purport to be indorsed by the person to 
whom the same shall be drawn payable, 
shall be a sufficient authority to such banker 
to pay the amount of such draft or order to 
the bearer thereof, and it shall not be incum- 
bent on such banker to prove that such 
indorsement, or any subsequent indorse- 
ment, was made by or under the authority 
or direction of the person to whom the 
said draft or order was, or is, made pay- 
able, either by the drawer or any indorser 
thereof.” 

This enactment, prior to the passing of 
the Bills Exchai^e Act, 1882, gave pro- 
tection from forged indorsements to bankers 
paying cheques and drafts on themselves. 
After the Bills of Exdfiange Act came into 
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force, bankers usually looked to Sections 
60 and 80 thereof to protect them against 
forged indorsements on open and crossed 
cheques respectively. The use of Section 
19 of the Stamp Act was thereafter confined 
to protection against forged indorsements 
on banker’s dra^, but since the passing of 
the Bills of Exchange Act, 1882 (Amend- 
ment) Act, 1932, which permitted the cross- 
ing of banker’s drafts and brought them 
within the ambit of the crossed cheque 
sections of the Bills of Exchange Act, 1882, 
the section is virtually only useful in its 
protection against forged indorsements on 
open banker's drafts. But nevertheless, 
until 1937, the Courts had on occasion pro- 
ceeded on the lines that the passing of the 
Bills of Exchange Act, 1882, did not deprive 
a banker of the alternative protection of the 
Stamp Act, 1853, Section 19, which would 
be useful where the bank had not acted in 
the ordinary course of business. In Worship- 
ful Company of Carpenters, etc. v. Brxtish 
Muttiol Banking Co. Ltd. (1937) it was held, 
however, in the Court of Appeal that Section 
19 of the Stamp Act was impliedly repealed 
by the Bills of Exchange Act,' 1882, Section 
60. Lord Justice Greer said: "I agree . . . 
that the Bills of Exchange Act, 1882, Section 
60, must be treated as inconsistent, so far 
as cheques are concerned, with the pro- 
visions of the Stamp Act, 1853, Section 19, 
and the sole duty of the Court, after the 
passing of the Bills of Exchange Act is to 
apply Section 60 of that Act.” 

STAMP DUTIES. By the Stamp Act, 
1891— 

Regulations Applicable to 
Instruments Generally. 

Charge of Duty upon Instruments. 

Charge of Duties in Schedule. 

”1. From and after the commencement 
of this Act the stamp duties to be chcirged for 
the use of Her Majesty upon the several 
instruments specified in the first Schedule to 
this Act shall be the several duties in the 
said schedule specified, which duties shall 
be in substitution for tiie duties theretofore 
chargeable under the enactments repealed 
by tills Act, and shall be subject to the 
exemptions contained in this Act and in any 
other Act for the time being in force. 

AU Duties to be Paid According to Regulations 
of Act. 

”2. All stamp duties for the time being 
chargeable by law upon any instruments are 
to be paid and denoted according to the 


regulations in this Act contained, and except 
where express provision is made to the 
contrary are to be denoted by impressed 
stamps only. 

How Instruments are to be Written and 
Stamped. 

“3. (1) Every instrument written upon 
stamped material is to be written 
in such manner, and every instru- 
ment partly or wholly written 
before being stamped is to be so 
stamped, that the stamp may 
appear on the face of the instru- 
ment, and cannot be used for or 
applied to any other instrument 
written upon the same piece of 
material. 

"(2) If more than one instrument be 
written upon the same piece of 
material, every one of the instru- 
ments is to be separately and dis- 
tinctly stamped with the duty with 
which It is chargeable. 

Instruments to he Separately Charged with 
Duty in Certain Cases. 

”4. Except where express provision to the 
contrary is made by this or any other Act — 

” (a) An instrument containing or relating 
to several distinct matters is to be 
separately and distinctly charged, 
as if it were a separate instrument, 
with duty in respect of each of the 
matters ; 

“(6) An instrument made for any con- 
sideration in respect whereof it is 
chargeable with ad valorem duty, 
and also for any further or other 
valuable consideration or considera- 
tions, is to be separately and dis- 
tinctly charged, as if it were a 
separate instrument, with duty in 
respect of each of the considerations. 

Facts and Circumstances Affecting Duty to be 
Set Forth in Instruments. 

”5. All the facts and circumstances affect- 
ing the liability of any instrument to duty, 
or the amount of the duty with which any 
instrument is chargeable, are to be fully and 
truly set forth in the instrument ; and every 
person who, with intent to defraud Her 
Majesty, 

” (a) executes any instrument in which all 
the said facts and circumstances are 
not fully and truly set forth ; or 

“(b) being employed or concerned in or 
about the preparation of any instru- 
ment, neglects or omits fully and 
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truly to set forth therein all the 
said facts and circumstances ; 
shall incur a fine of ten pounds.” 

Production of Instruments in Evidence. 

Terms upon which Instruments not Duly 
Stamped may he Received in Evidence, 

” 14. (1) Upon the production of an in- 
strument chargeable with any duty 
as evidence in any court of civil 
judicature in any part of the United 
Kingdom, or before any arbitrator 
or referee, notice shall be taken by 
the judge, arbitrator, or referee of 
any omission or insuflSciency of the 
stamp thereon, and if the instru- 
ment is one which may legally be 
stamped after the execution thereof, 
it may, on payment to the officer of 
the Court whose duty it is to read 
the mstrument, or to the arbitrator 
or referee, of the amount of the 
unpaid duty, and the penalty pay- 
able on stamping the same, and of a 
further sum of one pound, be 
received in evidence, saving all just 
exceptions on other grounds. 

‘(4) Save as aforesaid, an instrument 
executed in any part of the United 
Kingdom, or relatmg, wheresoever 
executed, to any property situate, 
or to any matter or thing done or to 
be done, in any part of the United 
Kingdom, shall not, except in 
criminal proceedings, be given in 
evidence, or be available for any 
purpose whatever, unless it is duly 
stamped in accordance with the 
law in force at the time when it 
was first executed. 

Stamping of Instruments After 
Execution. 

Penalty Upon Stamping Instruments After 
Execution. 

“ 15. (1) Save where other express pro- 
vision is in this Act made, any 
unstamped or insufficiently stamped 
instrument may be stamped alter 
the execution thereof, on payment 
of the unpaid duty and a penalty 
of ten pounds, and also by way 
of further penalty, where the un- 
paid duty exceeds ten pounds, of 
interest on such duty, at the rate of 
five pounds per centum per annum, 
from the day upon which the 
instrument was first executed up 
to the time when the amount of 
interest is equal to the unpaid duty. 


” (2) In the case of such instruments here- 
inafter mentioned as are chargeable 
with ad valorem duty, the following 
provisions shall have effect — 

” {a) The instrument, unless it is 
written upon duly stamped 
material, shall be duly 
stamped with the proper 
ad valorem duty before the 
expiration of thirty da)^ 
after it is first executed, or 
after it has been first re- 
ceived in the United King- 
dom in case it is first exe- 
cuted at any place out of the 
United Kingdom, unless the 
opinion of the Commis- 
sioners with respect to the 
amount of duty with which 
the instrument is chargeable, 
has, before such expiration, 
been required under the 
provisions of this Act: 

*' (6) If the opinion of the Com- 
missioners with respect to 
any such instrument has 
been required, the instru- 
ment shall be stamped in 
accordance with the assess- 
ment of the Commissioners 
within fourteen days after 
notice of the assessment ; 

” {c) If any such instrument exe- 
cuted after the sixteenth day 
of May, one thousand eight 
hundred and eighty-eight 
heis not been or is not duly 
stamped in conformity with 
the foregoing provisions of 
this subsection, the person 
in that behalf hereinafter 
specified shall incur a fine 
of ten pounds, and in addi- 
tion to the penalty payable 
on stamping the instrument 
there shall be paid a further 
penalty equivalent to the 
stamp duty thereon, un- 
less a reasonable excuse for 
the delay in stamping, or the 
omission to stamp, or the 
insufficiency of stamp, be 
afforded to the satisfaction 
of the Commissioners, or of 
the Court, judge, arbitrator, 
or referee before whom it is 
produced : 

” (d) The instruments and persons 
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to which the provisions of 
this subsection are to apply 
are as shown in table. (See 
below.) 

“(3) Provided that save where other 
express provision is made by this 
Act in relation to any particular 
instrument : 

“(a) Any unstamped or insuffi- 
ciently stamped instrument 
which has been first exe- 
cuted at any place out of the 
United Kingdom, may be 
stamped, at any time within 
tlurty days after it has been 
first received in the United 
Kingdom, on pa 3 anent of the 
unpaid duty only: and 
“(6) The Commissioners may, if 
they think fit, at any time 
within three months after 
the first execution of any 
instrument, mitigate or re- 
mit any penalty payable on 
stamping. 

“(4) The pa}rment of any -penalty pay- 
able on stamping is to be denoted 
on the instrument by a particular 
stamp." 

By the Finance Act, 1895 — 

** 15. So much of Section 15 of the Stamp 
Act, 1891, as limits the time within which 
the Commissioners of Inland Revenue may 
mitigate or remit any penalty payable on 
stamping shall be repealed." 

Entries Upon Rolls, Books, etc. 

Penalty for Enrolling, etc.. Instrument Not 
Duly Stamped. 

"17, If any person whose office it is to 
enrol, register, or enter in or upon any rolls, 
books, or records any instrument chargeable 
with duty, enrols, registers, or enters any 


such instrument not being duly stamped, he 
shall incur a fine of ten pounds. 

Conditions and Agreements as to Stamp 
Duly Void. 

"117. Every condition of sale framed with 
the view of precluding objection or requisi- 
tion upon the ground of absence or insuffi- 
ciency of stamp upon any instrument exe- 
cuted after the sixteenth day of May one 
thousand eight hundred and eighty-eight, 
and every contract, arrangement, or under- 
taking for assuming the liability on account 
of absence or insufficiency of stamp upon any 
such instrument or indemnif}dng against 
such liability, absence, or insufficiency, shall 
be void." 

General Exemptions from all Stamp 
Duties. 

(1) Transfers of shares in the Government 
or Parliamentary stocks or funds. 

(2) Instruments for the sale, transfer, or 
other disposition either absolutely or by way 
of mortgage, or otherwise, of any ship or 
vessel, or any part, interest, share, or pro- 
perty of or in any ship or vessel. 

(3) Instruments of apprenticeship, bonds, 
contracts, and agreements entered into in 
the United Kingdom for or relating to the 
service in any of Her Majesty's colonies or 
possessions abroad of any person as an 
artificer, clerk, domestic servant, handi- 
craftsman, mechanic, gardener, servant in 
husbandry, or labourer. 

(4) Testaments, testamentary instruments, 
and dispositions mortis causa in Scotland. 

(5) Instruments made by, to, or with the 
Commissioners of Works for any of the 
purposes of the Act 15 & 16 Viet. c. 28. 

(6) Deeds or instruments made or exe- 
cuted for the purpose of the Post Office, by, 
to, or with Her Majesty, or any officer of the 
Post Office (44 & 45 Viet. c. 20, Section 5). 


Title of Instrument as described in the First Schedule 
to this Act 


Person liable to Penalty 


Bond, covenant, or instrument of any kind whatsoever 

Conveyance on sale 

Lease or tack 

Mortgage, bond, debenture, covenant, and warrant of 
attorney to confess and enter up judgment. 

Settlement 

Added by SecUm 74 (S) of the Finance (1909-10) Act, 
1910: — 


The obligee, covenantee, or other person taking the 
security. 

The vendee or transferee. 

The lessee. 

The mortgagee ta obligee ; in the case of a transfer or 
reconveyance, the transferee, assignee, or disponee, 
or the person redeeming the security. 

The settle. 


Conveyances or transfers (iterating as voluntary 
dispositions inter viwn. 


Grantor or transferer 
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(See Section 148, Bankruptcy Act, 1914, 
under Bankruptcy.) 

The following regulations were issued by 
the Board of Inland Revenue, Somerset 
House, December, 1902 — 

Regulations under which Plain Paper, 
Bankers' Cheques, and other Printed 
Forms are impressed with the Id. [or 2d.] 
Inland Revenue Stamp. 

1. The paper must be of such quality, 
thickness and colour, as to be suitable for 
receiving the impression of the dies 

2. The paper must be flat and uncreased, 
and should neither be gummed nor per- 
forated before it is sent to be stamped. 

3. Each sheet of paper or single form for 
which a separate stamp is required must not 
be narrower than five inches nor less than 
ane and a half inches in depth. A form five 
Inches in length can only be stamped close 
to the edge. 

4. When more forms {cheques or receipts) 
ihan one are printed on a sheet, the stamping 
will be expedited if the sheets he present^ 
9ntire, i.e. before they are cut up. In cases 
where the forms are in two rows on a sheet 
the forms should be printed back to back. 
If bound or stitched the books must not be 
unvrieldy in size nor heavier in weight than 
ten pounds. Stamps cannot be placed near 
the counterfoils of forms. 

5. The top sheet of the parcel or book 
should be marked to indicate the position 
where it is desired that the stamp should be 
placed, which, however, must be within one 
inch and a half of the edge of the sheet. The 
stamp will be placed as near to the position 
indicated as the circumstances of the caae 
will permit. 

6. When a special position of the stamp is 
required in the case of printed forms it is 
desirable that before the work is printed a 
proof should be submitted to the Inspector 
of Stamping. 

7. All fly-leaves and inserted orders for 
new books must be completely folded back. 

8. The Commissioners of Inland Revenue 
will not accept any responsibility for injury 
to material in the process of stamping, nor 
for loss of stamps or mat^ial, which may 
arise in transmission to or from this office. 

9. When the paper is brought to Somerset 
House for stamping, a person must attend 
at the department of the Accountant and 
Comptroller-General (Room No. 26) to fill up 
the necessary "warrant," and to pay the 
duty. 

10. Penny [or twopence] Inland Revenue 
stamps are also impress^ under similar 


conditions at the Inland Revenue offices at 
Edinburgh and Manchester. 

The following documents must be stamped 
before execution — 

Bills of Exchange (Inland). (See Bill of 
Exchange.) 

Contract Notes. 

Policies of Insurance. 

Promissory Notes (Inland). 

Receipts. 

Share Warrants. 

Documents, other than the above, requir- 
ing an ad valorem stamp, e.g. conveyances, 
mortgages, memoranda of deposit, transfers, 
must be stamped within thirty days after 
execution, or if executed abroad within 
thirty da)rs from the date on which they 
arrive in the United Kingdom. 

Agreements under hand, duty sixpence, 
e.g. guarantee, memorandum of deposit of 
marketable securities, qualifying agreement 
may be stamped within fourteen days after 
execution. 

Documents which have not been stamped 
within the time allowed, may be subse- 
quently stamped on payment of a penalty of 
;£10. (See Section 15, above.) 

The ad valorem duties upon bills of 
exchange or promissory notes drawn or 
made out of the United Kingdom are referred 
to under Bill of Exchange. 

The various duties are given under the 
different headings. 

Where a document of charge requires 
further stamp duty to be impressed, a 
certificate in the following form must be 
furnished to the Stamp Office. — 

I hereby certify that the amount at any 
time owing by to 

(a) (did not exceed £ 
until the day of 19 ), 
(6) (or has not at any time ex- 
ceeded the sum of £ ) and 

I request that further stamp 
duty may be impressed on the 
instrument of day of 


(a) If the 
amount has not 
yet been ex- 
ceeded cancel 
these words. 


(b) If the ad- 
vance has already 
been exceeded 
cancel these 
words. 


19 

advance of £ 


to cover a total 


19 


Signature. 

Address. 

Date. 


* To be sUned by the mortgagee or by the manager of 
the bank making the advance. 


(See Adhesive Stamps, Adjudication 
Stamps, Ad Valorem, Appropriated 
Stamps, Bill of Exchange, Cancellation 
OF Stamps, Composition, Conveyance, 
Denoting Stamps, iMPREfjsED Stamps, 
Receipt, Spoiled Stamps.) 
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STANDARD OF VALUE. In the principal 
countries of the world, gold (represented in 
the United Kingdom by the sovereign) is the 
sole standard or measure of value. 

STANDING CREDITS. A customer may, 
as a rule, arrange to have his cheques cash^ 
at another bank or at some other branch. 
The request should be in writing and be 
signed by the customer. The letter advising 
the bank or branch to honour his cheques 
should be signed by the manager and state 
precisely what cheques are to be paid, to 
what extent and for how long the credit is to 
continue, and a specimen signature should 
accompany the advice. Such cheques should 
not be crossed. 

A common form of advice is to honour 
cheques drawn by John Brown to the extent 
of £\0 in any one day. An advice to honour 
cheques to the extent of £QQ in any one week 
is not a good form, if the customer giving the 
order intends the money to be drawn at the 
rate of so much per day, as it is clear that the 
full amount may be drawn on one day and 
still comply with the letter of advice. 

When a bank receives from another bank 
or branch a request to pay certain cheques, 
the greatest care should be taken to ascertain 
that the letter of advice is genuine. If 
there is any doubt, a confirmation could be 
asked for by vrire. 

Credits opened between different banks 
are, as a rule, arranged through the head 
offices of the respective banks. 

Particulars of all credits opened should be 
recorded at the heading of the customer's 
account. The amount of such credits should 
of course be justified by the nature of the 
account. The banker having opened a 
credit cannot refuse to pay a cheque cashed 
thereunder, in the event of there being no 
funds to meet it in the customer's account. 

The customer is sometimes given a special 
form of cheque book, the cheques being 
drawn upon the banker who is to pay the 
cheques and an indication is given upon the 
cheques of the name of the bank where the 
drawer's account is kept. 

The mere fact that a banker pa}rs a cheque 
drawn upon another bank, under a standing 
order, does not release him from liability if 
he pays one bearing a forged indorsement. 
He should make certain that the party 
presenting a cheque is the person entitled 
to receive payment. If pa}mient is made 
to the Mrrong person the backer who cashes 
the cheque is liable for any loss. It is 
reasonable, however, to expect that a cus- 
tomer wishing his <ffieques so paid should 


state in writing that the banker shall not 
incur any greater liability than if the cheques 
were paid by the bank on which they are 
drawn. With regard to the liability of a 
bank which pays, under advice, a cheque 
drawn upon another bank, or upon another 
branch of the same bank, see under Payment 
OF Cheque. 

A register should be kept of all standing 
credits given by a branch and also of all re- 
ceived by a branch, and entries made therein 
of each cheque drawn under the credits, so 
that the banker may see at a glance that the 
instructions respecting the various credits are 
not being exceeded. If a credit, without any 
time limit, has not been operated upon for 
a considerable time, it is desirable to inquire 
if it is still to continue, or if it should be 
cancelled. 

When a customer gives an order to stop 
payment of a cheque, notice should be 
given to each branch or bank which has 
authority to cash his cheques. 

STANDING ORDERS. (See Banker's 
Order.) 

STANNARIES. (Latin, stannum, tin.) A 
term which is applied to the tin mines 
in Cornwall or Devon and to the peculiar 
customs and laws in connection with the 
mines. A company of more than twenty 
persons formed for the purpose of gain must 
be registered under the Companies Act, 1948, 
unless formed under some other Act of 
Parliament, or of letters patent, “or is a 
company engaged in working mines within 
the stannaries, and subject to the jurisdiction 
of the Court exercising the stannaries juris- 
diction.'' (See Partnerships.) 

The above-mentioned Act makes certain 
special provisions in connection with the 
winding up of companies in the stannaries. 

Attachment of Debt due to Contributory on 
Winding Up in Stannaries Court. 

“Section 357. When several companies 
are in course of liquidation by or under 
the supervision of the Court exercising the 
stannaries jurisdiction, and acting under that 
jurisdiction, if it appears to the judge that 
a person who is a contributory of one of the 
companies is also a creditor claiming a debt 
against one of the other companies, Ibe judge 
may (if after inquiry he fbinks fit) direct 
that the debt, when allowed, shall be at- 
tached, and pa3m:ient thereof to the creditor 
suspended for a time certain as a security for 
payment of any calls that are or may in 
course of liquidation become due from him to 
the company of which he is a contributory; 
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and the amount thereof shall be applied 
to such pa3anent in due course : 

“Provided that such an order of attach- 
ment shall not prejudice any claim which 
the company so indebted to the creditor 
may have against him by way of set-off, 
counterclaim, or otherwise, or any lawful 
claim of lien or specific charge on the debt 
in favour of any third person.” 

The Act also provides for various modifica- 
tions with respect to preferential payments 
of salaries and wages. (See Companies: 
Winding Up.) 

STATE. Contraction of “statement.” The 
name given in some offices to a weekly state- 
ment or return sent to head office exhibiting 
all the transactions at a branch for the 
week. 

STATEMENT IN LIEU OF PROSPECTUS. 

A statement filed with the Registrar of 
Companies where a pubhc company having 
a share capital does not issue a prospectus, 
or having issued a prospectus, has not pro- 
ceeded to allot any of the shares offered to 
the public. 

In such cases no allotment of shares or 
debentures can be made until a statement 
in lieu of prospectus is filed at least three 
days before the first allotment, signed by 
every named director or proposed director. 
(See Section 48, Companies Act, 1948.) 

STATUS OPINION. (See Banker’s 
Opinion ) 

STATUTE-BARRED. A debt is said to be 
statute-barred when it cannot be recovered 
in a court of law, because the time within 
which the creditor had the right to sue 
the debtor has expired. (See Limitation 
Act, 1939.) 

STATUTE LAW. The written law of the 
land, as distinguished from the unwritten 
or “common law” {q.v.). 

“The written laws of the Kingdom are 
statutes, acts or edicts, made by the sove- 
reign, by and with the advice and consent 
of the lords spiritual and temporal, and 
commons, in Parliament assembled.” 
(Blackstone.) 

Originally, bills of exchange were regu- 
lated by the customs of merchants. When 
these customs were recognised by the courts 
they became that part of the common law 
of England known as lex mercatoria; and 
when these recognised customs were incor- 
porated in the Bills of Exchange Act, 1882, 
they became, by Act of Parliament, statute 
law. Statute law may merely declare what 
is already the common law of the land, or it 
may create entirely new law. 
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STATUTES OF LIMITATION. (See Limita- 
tion Act, 1939. 

STATUTORY BOOKS. The books which 
are required to be kept by companies 
registered under the Companies Act, 1948, 
viz. — 

By Section 110: Register of Members. 

By Section 124: Annual List of Members 
and Summary. (See Register of Members 
OF Company.) 

By Section 145: Minute Book. (See 
Minutes.) 

By Section 200: Register of Directors, or 
Managers. (See Directors.) 

By Section 104 : Register of Mortgages. 
(See Registration of Charges.) 

STATUTORY DECLARATION. A decla- 
ration in writing (without oath), made in 
accordance with the Statutory Declarations 
Act, 1835, by which a person solemnly 
declares that he verifies some circumstance 
or fact. For example, if it should be neces- 
sary for Smith to have proof that Brown 
has been (as he mamtains) in possession of 
a certain property for a specified period. 
Smith may be satisfied to accept a statutory 
declaration from, say, Jones, formally 
stating that he is able, from his own know- 
ledge, to vouch for the accuracy of Brown’s 
assertion. 

All declarations must be made before a 
justice of the peace, notary public, or com- 
missioner to administer oaths in the Supreme 
Court of Judicature. 

The form of statutory declaration to be 
given when verifying a memorandum of 
satisfaction of a mortgage or charge is given 
under Memorandum of Satisfaction. 

Stamp duty on statutory declarations 
was abohshed by the Finance Act, 1949. 

STATUTORY MEETING OF COMPANY. 
Every public company limited by shares, 
and every company limited by guarantee 
which has a share capital, shall, within a 
period of not less than one month nor more 
than three months from the date at which 
the company is entitled to commence busi- 
ness, hold a general meeting of the members, 
which shall ^ called the statutory meeting. 
(See Section 130, Companies Act, 1948, under 
Meetings and Proceedings.) 

STATUTORY MORTGAGE. By the Law 
of Property Act, 1925, a mortgage of free- 
hold or leasehold land may be made by a 
deed expressed to be made by way of l^al 
mortgage in the following form, with such 
variations and additions, if any, as circum- 
stances may require, and the provisions of 
Section 1 17 of the Act shall apply thereto— 
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Statutory Charge by Way of Legal 
Mortgage. 

This legal charge made by way of statutory 
mortgage the day of 19 , 

between A of [etc.] of the one part and M 
of [etc.] of the other part Witnesseth that 
in consideration of the sum of £ now 
paid to A by M of which sum A hereby 
acknowledges the receipt A as mortgagor 
and as beneficial owner hereby charges by 
way of legal mortgage all that [etc.] with the 
pa 5 anent to M on the day of 19 , 

of the prmcipal sum of as the mortgage 

money with interest thereon at the rate of 
per centum per annum. 

In witness, etc. 

M will be in the same position as if the 
charge had been effected by a demise of 
freeholds or a sub-demise of leaseholds. (See 
Mortgage.) 

By Section 117 — 

(2) There shall be deemed to be included, 
and there shall by virtue of this 
Act be implied, in the mortgage 
deed — 

First, a covenant with the mort- 
gagee by the person expressed 
therein to charge as mortgagor to 
the effect following (namely) : 

That the mortgagor will, on the 
stated day, pay to the mortgagee 
the stated mortgage money, with 
mterest thereon in the meantime, 
at the stated rate, and will there- 
after, if and as long as the mortgage 
money, or any part thereof, remains 
unpaid, pay to the mortgagee 
interest thereon, or on the unpaid 
part thereof, at the stated rate, by 
equal half-yearly payments, the 
firet thereof to be made at the end 
of six months from the day stated for 
pa 3 nnent of the mortgage money : 

Secondly, a proviso to the effect 
following (namely) : 

That if the mortgagor, on the 
stated day, pays to the mortgagee 
the stated mortgage money, with 
interest thereon in the meantime, at 
the stated rate, the mortgagee at 
any time thereafter, at the request 
and cost of the mortgagor, shall 
discharge the mortgag^ property 
to the mortgagor, or as he shall 
direct. 

The following is the form given in the 
Act of a statuuny transfd: of mortgage, a 
covenantor jcriniitg-* 


This Transfer of Mortgage made by way 
of statutory transfer the day of 19 , 
between A of [etc.] of the first part B of 
[etc.] of the second part and C of [etc.] of 
the third part supplemental to a legal charge 
made by way of statutory mortgage dated 
the day of 19 , and made 

between [etc] Witnesseth that in considera- 
tion of the sum of £ now paid to A by C 
being the mortgage money due in respect of 
the said legal charge no interest being now 
due and payable thereon of which sum A 
hereby acknowledges the receipt A as mort- 
gagee with the concurrence of B who joins 
herein as covenantor hereby conveys and 
transfers to C the benefit of the said legal 
charge. 

In witness, etc. 

By Section 118, the deed shall have effect 
as follows — 

“2. (a) There shall become vested in the 
person to whom the benefit of the 
mortgage is expressed to be trans- 
ferred, who, with his personal repre- 
sentatives, and assigns, is in this 
Section designated the transferee, 
the right to demand, sue for, 
recover, and give receipts for the 
mortgage money, or the unpaid 
part thereof, and the interest then 
due, if any, and thenceforth to 
become due thereon, and the benefit 
of all securities for the same, and 
the benefit of and the right to sUb 
on all covenants with the mortgagee 
and the right to exercise all powers 
of the mortgagee: 

" (6) All the estate and interest, subject to 
redemption, of the mortgagee in the 
mortgaged land shall rest in the 
transferee, subject to redemption." 

In the above form, the same Section (s.s. 
3) provides that there shall also be deemed 
to be included a covenant with the trans- 
feree by the person expressed to join therein 
as covenantor to the effect following — 

"That the covenantor will, on the next 
of the days by the mortgage deed fixed for 
pa 3 rment of interest, pay to the transferee 
the stated mortgage money, or so much 
thereof as then remains unpaid, with interest 
thereon, or on the unpaid part thereof, in 
the meantime, at the rate stated in the 
mortgage deed; and will thereafter, as long 
as the mortgage money, or any part thereof, 
rema^ unpaid, pay to '^e transferee 
interest on that sum, or the unpaid part 
thereof, at the same rate, on the successive 
(Ia 3 r 8 by the mortgage deed fixed for payment 
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of interest." (See Transfer of Mortgage.) 

A statutory mortgage may be surrendered 
or discharged by a receipt in the following 
form — 

I, A B of [etc.] hereby acknowledge that 
I have this day of 19 , received 
the sum of £ representing the mortgage 
money secured by the within written statu- 
tory mortgage together with all interest and 
costs the payment having been made by 
C D of [etc.] 

As witness, etc 

Prior to 1926 mortgaged land had to be 
reconveyed to the mortgagor, as is shown by 
the following old form of statutory recon- 
veyance — 

This Indenture made by way of statutory 
reconveyance of mortgage the day of 
1884, between C of [etc.] of the one 
part and B of [etc.] of the other part sup- 
plemental to an indenture made by way of 
statutory transfer of mortgage dated the 
day of 1883, and made between 
[etc.] Witnesseth that in consideration of 
all principal money and interest due under 
that indenture having been paid of which 
principal and interest C hereby acknow- 
ledges the receipt C as mortgagee hereby 
conveys to B all the lands and heredita- 
ments now vested in C under the said in- 
denture To hold to and to the use of B in 
fee simple discharged from all principal 
money and interest secured by and from all 
claims and demands under the said indenture. 

In Witness, etc. 

(See Mortgage.) 

STATUTORY OWNER. In the Settled 
Land Act, 1925, statutory owner means the 
trustees of the settlement or other persons 
who, during a minority, or at any other time 
when there is no tenant for life, have the 
powers of a tenant for life under this Act, 
but does not include the trustees where the 
trustees have power, under an order of the 
Court or otherwise, to convey the settled 
land in the name of the tenant for life. 
(See Settled Land.) 

STATUTORY RECEIPT. Where a mort- 
gage term has been satisfied, a receipt usually 
indorsed on the mortgage deed now takes the 
place of the reconveyance, discharge, or 
release given before the Law of Property 
Act, 19^, came into force. A mortgagor, 
however, may still demand a reassignment, 
surrender, release, or transfer in place of a 
receipt (l^w of jE^operty Act, 1925, Section 
115 (4) ). 

Such a receipt operates — 

(a) Where the mortgage takes effect by 


demise or sub-demise, as a surren- 
der of the term so as to determine 
the term or merge the same in the 
reversion immediately expectant 
thereon. 

(6) Where the mortgage does not take 
effect by demise or sub-demise as a 
reconveyance thereof, to the extent 
of the interest which is the subject- 
matter of the mortgage, to the 
person who immediately before the 
execution of the receipt was en- 
titled to the equity of redemption ; 
and in either case as a discharge of the 
mortgaged property from all principal money 
and interest secured by, and from all claims 
under, the mortgage, but without prejudice 
to any term or other interest which is para- 
mount to the estate or interest of the mort- 
gagee or other person in whom the mortgaged 
property was vested. (Law of Property Act, 
1925, Section 115 (1) ). 

The third schedule to the Act gives a form 
of receipt as follows — 

I, A B of hereby acknowledge 

that I have this day of 19 

received the sum of £ representing the 
(aggregate) (balance remainmg owing) in 
respect of "^e principal money secured by the 
within (above) written (annexed) mortgage, 
together with all interest and costs, the pay- 
ment having been made by C D of 

As witness, etc. 

The statutory receipt should conform with 
the following requisites — 

(а) It must be expressed to be for all money 

secured by the mortgage deed, or 
for the balance remaining owing. 

(б) It must state the name of the person 

who pa}rs the money. 

(c) It must be executed by the person 

legally entitled to give a receipt, 
i.e. the person in whom a mortgage 
lease is vested or the owner of the 
charge by way of legal mortgage. 

(d) It must be indorsed on, written at the 

foot of, or annexed to the mortgage 
deed in question. 

(«) If the money is paid by a person not 
immediately entitled to the equity 
of redemption, i.e. by anyone other 
than the original mortgagor or his 
transferor, the receipt will operate 
as a transiq* by deed of the ^nefit 
of the mortgage to him, unless it 
is expressly provided otherwise, or 
the mortgage is discharged out of 
money in the hands of a personal 
representative or trustee. 
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Where part only of the mortgage debt is 
being satisfied, the statutory receipt is in- 
applicable and a form of surrender or release 
should be used in such a case. (See Recon- 
veyance.) Where two or more mortgage 
deeds have been taken in respect of the one 
property, the statutory receipt need be 
written on one deed only, but it must refer 
to all the deeds or to the aggregate amount 
of the mortgage debt. 

A statutory receipt is usually given under 
seal, although there is nothing m the Act 
that makes it necessary. Stamp duty is 
payable on a receipt as on a reconveyance, at 
the rate of sixpence per cent on the highest 
sum lent on the mortgage deed. Receipts 
given by Friendly, Building, or Industrial or 
Provident Societies are exempt from stamp 
duty as hitherto. 

The Law of Property Act, 1925, Section 
116, states that, if a mortgagor is not insis- 
tent on the statutory, form of discharge, an 
alternative method of discharge is available, 
by an unstamped receipt indorsed under hand 
on the mortgage deed, provided that it does 
not contain any words purporting to release 
the property from the mortgage. 

An equitable mortgage can be discharged 
by a simple receipt under hand. (See 
Equitable Mortgage.) 

The foregoing provisions of Section 115 
do not apply to the discharge of a charge 
registered under the Land Registration Act, 
1925. (See Land Registration.) 

STATUTORY REPORT. The directors 
of a public company limited by shares shall, 
at least fourteen days before the date on 
which the statutory meeting {q.v.) is held, 
forward a report, called the statutory report, 
to every member of the company. For the 
requirements of the Act regarding this re- 
port, see under heading Meetings. 

STATUTORY TRUSTS. For the pur- 
poses of the Law of Property Act, 1925, 
land held upon “statutory trusts” shall be 
held upon trust to sell the same and to 
stand possessed of the net proceeds, after 
payment of costs, etc., and upon such trusts 
as may be requisite for giving effect to 
the rights of the persons interested in the 
land. (Section 35.) (See Intestacy, Joint 
Tenants.) 

STERLING. When gold and silver are 
of the standard fineness they are called 
sterling metals. Various explanations are 
given as to the original meaning of the word 
sterling. A coin called an “Easterling” 
was introduced into the coinage in ^e 
reign pf King Ridutid 1 and as that coin was 


considered superior to other coins in circula- 
tion at that time it is probable that the word 
sterling took its nse from the Easterling. 
Another suggestion (given in Hutchison’s 
Practice of Banking) is that the word was 
derived "from Easterling, a name given to 
persons who periodically examined the mint 
and regulated the coinage, possibly at Easter, 
so that the term means true money accord- 
ing to the last examination, as 100 pennies, 
or pounds, Easterlmg, or sterling.” (See 
Coinage.) 

STERLING AREA. When Great Britain 
abandoned the Gold Standard in 1931, cer- 
tain other countries, both within and with- 
out the Empire, followed suit and ceased to 
tie their currency to gold, linking it instead 
to the pound sterling. At the time of the 
outbreak of wax m September, 1939, all the 
countries of the Empire (except Canada), 
Norway, Sweden, Denmark, Finland, Greece, 
Portugal, and Bolivia had adopted this 
system. 

Until the passing of the Exchange Con- 
trol Act, 1947, what was known as the 
Sterling Area comprised all countries in the 
British Empire — except Canada and New 
foundland — and the mandated territories of 
Egypt, Irak, Anglo-Egyptian Sudan, and 
Iceland. France, Belgium, Holland and 
their respective colonies, Sweden, and Den- 
mark, were not in the Sterling Area, but 
were the subjects of monetary agreements, 
thus facilitating trade within the Sterling 
Area. The dollar area covered the United 
States, Canada, and Newfoundland. 

Under the Exchange Control Act, 1947, 
the term “Scheduled Territories” is sub- 
stituted for “Sterling Area.” 

STERLING BONDS. Bonds of a foreign 
country which are payable 'in British 
currency. 

STET. (Latin, let it stand.) When 
entries in a book have been ruled out in 
mistake, instead of erasing the line, it is 
sometimes a convenient way of correcting 
the error to write the word “stet” in a dif- 
ferent coloured ink, thus indicating that the 
entries stand as they were before the Ime 
was passed through them. 

STIFFENING INDORSEMENT. (See 
Backing a Bill.) 

STOCK. The capital of a company is the 
money contributed by the members and 
forms what is called the stock. A member 
may hold so much stock or so many shares 
in the company. Stock may be held and 
transferred in any amounts (without dis- 
tinguishing numbers), whereas shares are 


594 



DICTIONARY OF BANKING 


[STO 


STO] 


for fixed amounts and all numbered, e.g. a 
person may hold £150 of stock if the capital 
is dealt with in that way ; but if the capital 
is divided into shares of, say, £5 each, fully 
paid, then the person with the same holding 
would have thirty shares of £5 each. Stock, by 
its nature, is fully paid up, but upon shares 
there is often a liability. In Government 
stocks, any odd amount (e.g. £33 6s. 8d.) may 
1^ transferred ; but in the case of an ordinary 
limited company, transfers of stock are 
usually, for convenience, restricted to certain 
round sums. 

There may be varieties of stock as guaran- 
teed, preference, ordinary, deferred and other 
kinds, which entitle the holders to different 
rights in the matter of dividends and in a 
division upon a winding up of the company. 

A company cannot make an original issue 
of stock. It can only be done by a conver- 
sion of fully-paid shares into stock. As to 
the power of a company limited by shares 
to convert shares into stock, see Section 61, 
Companies Act, 1948, under Share Capital. 

In companies where Table A applies the 
regulations are — 

Conversion of Shares into Stock. 

"40. The company may by ordinary reso- 
lution convert any paid-up shares into stock, 
and reconvert any stock into paid-up shares 
of any denomination. 

"41. The holders of stock may transfer the 
same, or any part thereof, in the same man- 
ner, and subject to the same regulations, as, 
and subject to which, the shares from which 
the stock arose might previously to con- 
version have been transferred, or as near 
thereto as circumstances admit; but the 
directors may from time to time fix the 
minimum amount of stock transferable, and 
restrict or forbid the transfer of fractions of 
that minimum, but the minimum shall not 
exceed the nominal amount of the shares 
from which the stock arose. 

" 42. The holders of stock shall, according 
to the amount of the stock held by them, 
have the same rights, privileges, and advan- 
tages as regards dividends, voting at meet- 
ings of the company, and other matters as if 
they held the shares from which the stock 
arose, but no such privilege or advantage 
(except participation in the dividends and 
profits of the company, and in the assets on 
winding up) shall be conferred by an amount 
of stock which would not, if existing in 
shares, have conferred that privilege or 
advantage. 

"43. Such of the regulations of the com- 


pany as are applicable to paid-up shares 
shall apply to stock, and the words 'share' 
and 'shareholder' therein shall include 
'stock' and 'stock-holder.'” (See Com- 
panies, Share Capital.) 

STOCKBROKER. One who purchases or 
sells stocks and shares for clients. His 
remuneration is the commission he receives 
from his clients on the purchases and sales 
he effects on their behcilf; the rate varies 
in different classes of stocks. 

The minimum scale of commission laid 
down by the Council of the London Stock 
Exchange is given below. The lowest com- 
mission IS usually £1, but this minimum is 
reduced — 

[а) On transactions of less than ;^100 in 

value, to 10s ; 

(б) on transactions of less than ;^20 in 

value, to 5s. 


Section A (1) 


British Government Secunties . . ^ 

Bntish Electncity Guaranteed Stocks 
British Gas Guaranteed Stocks 
Bntish Transport Guaranteed Stocks 
Indian Government Stocks 
London County Consolidated Stocks 
♦Dominion and Colomal Goveminent Secun- 
ties 

♦County, Corporation and Provincial Secun- 
ties (Bntish, Domimon or Colomal) 

Pubhc Boards (Great Bntam and Northern 
Ireland) Inscnbed and Registered Stocks 
International Bank for Reconstruction and 
Development Stock ^ 

♦ See also A. (2) below. 


I per cent on 
any amount 
of Stock up 
to £10,000 
i per cent on 
any balance 
m excess of 
£10,000 Stock 


Section A (2) 


(i) Doimmon and Colomal Government, 

Provmcial, County and Corporation 
Secunties 

Bonds to Bearer either expressed in 
a currency other than Sterlmg or 
carrymg an option for payment at a 
fixed rate in a currency other than 
Sterlmg, where the pnee is over 100" 

(ii) County, Corporation and Provincial 

Secunties (Bntish, Dominion or 
Colonial) r 

Annuities (dealt in per unit of 
Annuity) 

(ui) Bank of Ireland Stock ^ 


I 


per cent on 
Money. 


Section B. 


Bonds 

Price 

Pnee 

Over 


to Bearer other 
1 or under 


than those 


1 and not exceedmg 5 
5 „ „ 10 

10 „ „ 20 

20 „ „ 50 

50 „ „ 75 

75 .. .. 100 


mcluded in Section A 
At discretion 

^ per cent on Stock. 


! 


With an increase of | per cent on Stock for every 25 points 
m price, or portion thereof. 


Section C. 

Registered Stocks (^oted per 
cent). Registered Debentures 
and J^nds 
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Sbctiom D. 

Shares or Units of Stock, Registered or Bearer (other than 
Shares included in Section £) 

£ s. d. £ s d. 


Pnoe - 
Over - 


1 

1 

2 

2 

3 

4 

5 
7 

10 


1 

1 

1 

2 

8 

5 

10 

15 


10 - 
10 - 


- or under 


- to- 

6 m- 
6 m- 
6 - 


10 


1 
1 
2 
2 
3 

- M 4 

- M 5 

- M 7 
-mIO 


1 

2 

3 

5 

10 

15 

10 


10 - 


10 - 


s. d. 

At discretion 

- I per Share or Unit. 

- f 

- 1 


: P 

: 3 

- 6 

- 7* 

- 9 


i per cent on Money 


Section E 


Shares of companies mcorporated in the United States of 
Amenca or Canada (whether dealt m m London on a Dollar or 
Steriing basis), with the exception of Shares which are transfer- 
able by Deed of Transfer. 

The Dollar prices set out m the scale below relate to transac- 
tions done for settlement m Sterling (mcludmg any premium 
paid or received). 

For the purpo^ of applymg the scale to transactions effected 
in overseas markets where pa 3 rment is made and received in 
Dollars, the Amencan or Canadian Dollar price is to be converted 
into the Sterling eqmvalent at the current rate of exchange. 
Price 25 cents (1/-) or under . At discretion 

Price ^ s. d 


Over 25 
M 871 


cents (IM 
il/6) 


9f 


{ cents (1/6) 

M (2/6) 



1 

1 

1 

1 

2 

2 

2 


I per Share 

i 

1 

H 
2i 
3 
3J 
4J 
6 
7J 
9 

3 
6 
9 


.A! , V, 99 vtw; A ^ 

With 6d, rise for every $50, or porticm thereof. 


in pnoe. 


(NoU, The above scale assumes a fictitious rate of 15 £1,) 


Section F. 

Secunties of New Issues passing by dehvery m senp form 
or by letters of Renunciation — 

(a) On Sales of all such securities whether 

partly paid or fully paid At discretion. 

(5) On Purchases — 

K When Nil paid . .At discretion. 

Partly paid Shares. 

At the rate laid down in Section D, calculated on 
the amount paid up per share adding or deduct- 
ing the current pr^um or discount as the case 
may be. 

(iii) Fully pmd Shares or Units of Stock. 

At the rate laid down in Section D. 

(iv) Partly paid Stock (quoted per cent). Debentures and 
Bonds. 

At the rate laid down in Section B, calculated 
on the amount paid up adding or deductmg the 
current premium or discount as the case may be 
(v) Fully-paid Stock (quoted per cent)^ Debentures and 
Brads. 

At the rate laid down in Section B. 

(vi) Securities iadoded in Section A. 

At discretion until Security is fully paid and 
then at the cate laid down In Section A 


Section G. 

Indian Railway Annuities 
Options for more than one Account 
Options for one Account or less 
Powers of Attorney for insenbed Stock 
Probate and other Valuations 
Securities Made-up or Made-down 
Short-dated Secunties (havmg Five Years or 
less to run)* 

• Note. Not apphcable m the case of secunties 
in default 

Transfers of Stocks and Shares 


f per cent on Money. 
. As on bargains. 


>-At discretion. 


By the rules of the Stock Exchange, when 
a stock is sold and the proceeds are by the 
following account invested in another stock, 
brokers are allowed to charge full commission 
on the one transaction and half-commission 
on the other. When the same security is 
bought and sold for the same principal within 
the same account brokers may cl^ge only 
one commission. 

With regard to a stockbroker’s account, 
in Thompson v. Clydesdale Bank, Ltd., [1893] 
A.C. 282, Lord Herschell said: “It seems 
to me that, if because an account is opened 
with bankers by a stockbroker they are 
bound to inquire into the source from which 
he receives any money which he pays in, it 
would be wholly impossible that business 
could be carried on, and I know of no 
principle or authority which establishes such 
a proposition.” (See Contract Note 
(Broker’s), Stock Exchange, Stock 
Jobber.) 

STOCKBROKERS’ LOANS. When a 
stockbroker lends money to a client who 
desires to purchase stocks and shares, the 
securities are usually deposited with the 
broker as cover for the advance, and the 
broker is often authorised to transfer them 
to a banker as security when it is necessary 
for the broker to obtain an advance from 
him. In such cases the broker’s interest 
in the securities is limited to the money 
he has lent to his client, and if they are 
given to a banker as security for the general 
indebtedness of the broker various ques- 
tions arise. The results of several important 
cases which have come before the Courts 
show (1) that if a banker has definite know- 
ledge when he takes certain securities from 
a broker that the broker is dealing with 
them beyond his authority — ^that is, that 
they are being given to the banker to cover 
a greater sum than the amount lent by 
the broker to the client — ^the client will be 
entitled to redeem them from the banker, 
even if transferred into the banker's name, 
on paying the amount due by him to the 
broker; (2) that if the banker has no reason 
to suppo^ that the securities are not the 
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broker’s own property, the client will not be (See Blank Transfer, Negotiable Instru- 
entitled to redeem them (if they have been ments.) 

registered in the banker's name) except by STOCKBROKING TRANSACTIONS. When 
payment of the debt due from the broker to a banker is requested by a customer to 
the banker. In Bentinck v. London Joint instruct his brokers to purchase or sell certain 
Stock Bank, [1893] 2 Ch. 120, a firm of stock- stocks or shares, the request should be made 
brokers deposited with their bankers, as in writing so that no mistake or misunder- 
security for a loan, various stocks, shares, and standing may arise. In the case of a sale, 
bonds belonging to a client, the securities it should be signed by the person in whose 
having been pledged with the brokers oy name the stocks or shares are registered; 
the client. ^ The stocks and shares were if registered in several names, the signature 
registered in the names of the bank’s of each person should be appended. The 
nominees. The client asserted that he had order should contain a precise description 
authorised the brokers to repledge his of the security, a note of the amount of stock 
securities only for an amount not exceeding or number of shares to be sold, and the price 
what he owed to the brokers, and that on at which the sale is to be effected. The 
pa 3 ^g such amount to the bank he was order is usually to sell at “not less than 
entitled to redeem his securities. In the £ per cent,’’ or per share; or it may be 
course of his judgment, Mr. Justice North to sell “at best price.’’ 

said that when money is borrowed by a In the case of a purchase, it should be 
client from a stockbroker on “contango" particularly noted whether the customer 
or continuation,’’ whether the money is wishes to invest a sum of , say, /500 in a given 
obtained from the dealer, or from other stock or to purchase ^^500 of the stock, 
stockbrokers, or from bankers, the result Equal care is necessary m transmitting the 
is the same ; the arrangement is one by order to the brokers, otherwise an unlooked 
which the broker becomes, as between him- for result may be produced. The order may 
Mlf and his client, the owner of the shares be to purchase at “the lowest price,’’ or “at 
in question, although he is under a contract best,’’ or at “not more than £ per cent," or 
to provide an equal amount of similar shares per share. The “ lowest price" is not a satis- 
at a future date. It was held that there was factory form of order, as the price might fall 
nothing to lead the bank to suppose that the after the broker has fulfilled the order, and 
stocks and shares which were transferred to complications might arise with the customer, 
their nominees were not the broker’s own When the cost is known, a cheque is obtained 
property, and that the bank must therefore from the customer for the amount, unless the 
be treated ^ bona fide holders for value order includes an authority to charge the 
without notice. It was also held that, as amount to the account of the person signing 
to the rtocks and shares of which the client the order. The latter plan is the better one. 
had himself executed transfers, he was A purchase or sale may be effected either 
estopped from denying that the brokers had “for cash" or “for the account" and the 

autbority to pledge them to the bank for customer should instruct as desired, 
their full value. Where a broker shares his commission 

When negotiable securities are pledged by with the bank, a note to that effect should 
a broker, there is no obligation upon a appear upon the face of the contract note, 
banker to inquire whether they are the By the rules of the Stock Exchange, an 
property of the broker or not. If there is agent’s share of the commission must not 
an 3 rthing to arouse suspicion the banker be divided with or allowed to his principal, 
would be put upon inquiry, but, apart from (See Contract Note (Broker’s), Pre- 
Ibat, any “person taking a negotiable vention of Corruption Act.) 
inurnment in good faith and for value ob- An order to buy or sell is not subject to 
tains a title valid against all the world." stamp duty ; if an order to buy includes an 
When a banker has notice that a broker authority to charge the purchase price to 
has power to pledge a client’s securities only the customer’s account it does not attract 
to a limited extent, the banker’s advance to stamp duty, as the document does not con- 
the broker upon any such securities should tain any reference to a definite sum of money, 
not, of course, exceed that limit. The An order to “invest "h certain sum in securi- 
banker should receive a letter or memoran- ties, and to charge the account therewith, 
dum from the broker’s client agreeing to the would require a 2d. stamp. Office vouchers 
broker cl^ging the securities to the extent used to debit the customer's account with 
of the client’s indebtedness to tiie Inroker. the cost of the purchase are also not 
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liable to stamp duty. (Board of Inland 
Revenue.) 

A prudent banker is careful not to advise 
customers as to the sale or purchase of stocks 
and shares; when advice is required, he 
obtains it from the bank's broker, and 
transmits it to the customer as “the broker’s 
advice.” 

If the purchaser dies before the settlement, 
his account may be debited with the purchase 
price. (See Stockbroker.) 

STOCK CERTIFICATE. (See Certifi- 
cate.) 

STOCK CERTIFICATE TO BEARER. 

A certificate which entitles the bearer to the 
stock mentioned therein and which is 
transferable by simple delivery of the 
certificate. 

As to stamp duty, see under Share 
Warrant. 

By Section 109 of the Stamp Act, 1891 — 

"(1) Where the holder of a stock cer- 
tificate to bearer has been entered 
on the register of the local authority 
as the owner of the share of stock 
described in the certificate, the 
certificate shall be forthwith can- 
celled so as to be incapable of being 
re-issued to any person. 

“ (2) Every person by whom a stock cer- 
tificate to bearer is issued without 
being duly stamped shall incur a 
fine of fifty pounds.” 

By Section 5 of the Finance Act, 1899, the 
duty on stock certificates to bearer shall 
extend to any instrument to bearer issued 
by or on beh^f of any company or body of 
persons in the United Kingdom and having 
a like effect as a stock cei^cate to bearer. 
(See Section 6 of the same Act, and Section 
38, Finance Act, 1920.) 

Stock certificates to bearer for various 
Government and corporation stocks trans- 
ferable at the Bank of England can be 
obtained from the Bank. The stock holder 
must either attend at the Bank in person to 
transfer inscribed stock, or grant a power 
of attorney to some person, or firm, for this 
purpose. 

STOCK CHEQUE (or STOCK DRAFT). 
The term applied to a demand draft drawn 
by a seller of securities in one country on a 
buyer in another country, or on the buyer's 
banker. In practice, the parties are usually 
stockbrokers. The purchase of securities is 
usually carried on between two centres by 
telegraphic transfers and the seller remits the 
securities direct to the buyer. It may be. 


however, that the seller wishes to ensure 
receiving the purchase price prior to remit- 
ting the securities, in which case the buyer 
may instruct his bank to honour a draft 
drawn on it by the seller for an agreed amount 
provided the securities are attached to the 
draft and are in order. The seller will be 
able to sell the stock cheque to his own bank 
and then receive cash against securities. 
(See Reverse Stock Cheque.) 

STOCK EXCHANGE. The place ap- 
pointed for the purchase and sale of stocks 
and shares. The London Stock Exchange 
is situate in Capel Court between Thread- 
needle Street and Throgmorton Street. As 
other stock exchanges are managed on some- 
what similar lines, it will suffice to give a 
few particulars of this one. 

The business of the “House,” as the 
Stock Exchange is termed, is split up into 
the different “markets,” or classes of 
securities dealt in, as those of Consols, 
colonial stocks, corporations, foreign govern- 
ments, home railways, foreign railways, 
banks, industrials, mines and others. 

The dealers engaged are of two kinds, 
stockbrokers and stock jobbers, who must 
all be members of the Exchange. The 
former deal with the outside public, taking 
their clients’ instructions as to buying and 
selling, and themselves doing the actual 
business with the jobbers, selhng to them 
the securities their clients sell and obtaining 
from them the stocks ajid shares their clients 
buy. Thus the jobbers are merchants and 
act as middlemen between those brokers 
who have stock for sale and those who wish 
to purchase ; and the method in which they 
make their profit is different from that of the 
brokers, for the latter are paid by the com- 
mission, at so much per cent or per share, 
which they receive from their clients, 
whilst the jobbers take the “turn” between 
the price they give for a stock and the rate 
at which they sell it again. 

On receiving instructions from his client a 
broker buys so much stock from a jobber or 
sells so much to him, as the case may be, 
at the price which he offers, subject to the 
client’s “limit”; he then sends his client 
a contract note which, amongst other par- 
ticulars, quotes the settling day when the 
price is due to be paid. A large proportion of 
the Stock Exchange business is speculative, 
however, and the price is not paid ; instead, 
if the transaction has been a purchase and 
the stock has risen in price before the end of 
the account, the client may request his broker 
to sell again and the broker v^l then merely 
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send him a cheque for the profit on the 
“deal.” (See Bull and Bear.) 

In most stocks there are two settlements 
per month, one near the middle and the other 
near the end ; transactions in Government 
stocks are for cash. A transaction that is to 
be completed on the settling day next fol- 
lowing is known as one “for the account”; 
there is also much business done “for 
money” or “ for czish,” that is, for immediate 
payment. (See Settling Days.) 

If, on contango or making-up day, the 
client did not wish to complete a purchase, 
the broker would by arrangement carry over 
the bargain until the following settlement 
again, charging a contango for the service. 
Contangos were abolished at the outbreak 
of war in 1939, when fortnightly settlements 
ceased and all transactions were for cash. 
Fortnightly settlements were not resumed 
until January, 1947, however, and the con- 
tango system was not restored until May, 
1949, and then only in a modified form. 
(See Contango.) In order to find the money 
to pay for stocks bought in this way for 
clients who did not pay on settling day, the 
brokers frequently borrowed from their 
bankers, lodging as security the stocks in 
question. The margin in the value of the 
secunty beyond the amount of the advance 
varied with the class of stock; the period 
for which bankers arranged such “stock- 
brokers' loans” was till the next “account” 
— i.e. the next Stock Exchange settling 
day, at which time the amount of the 
loan, margin, rate of interest, etc , would be 
rearranged. 

By a rule made by the London Stock 
Exchange Committee in 1926 it is provided 
that if a bearer bond is stopped, because it 
has been lost or stolen or for some other 
reason, the buyer may submit the case to 
the Committee, who in their discretion may 
direct the seller to take back the stopped 
bond from the buyer and give him in ex- 
change a “clean” or valid bond. This rule 
is for the protection of the buyer, whether 
a member of the Stock Exchange or the 
investing public, against the delays and 
expenses incidental to the possession of a 
“disabled” bond, and for the maintenance 
of the freedom of the market in foreign bonds. 

For the sake of brevity some stocks quoted 
on the Stock Exchange are occasionally 
referred to by brokers and in the press by 
abbreviated names. 

The principal foreign stock exchanges are 
New York, Paris, Berlin, Vienna, Frankfort- 
on-Maine, Brussels, and Amsterdam. In 


many places stock exchange business is 
conducted at the Bourses. (See Bourse.) 

(See Account Day, Backwardation, 
Bear and Bull, Carrying Over, Con- 
tango, Contract Note, Differences, 
Making-up Price, Official List, Options, 
Quotation on London Stock Exchange, 
Settling Days, Special Settlement, 
Stockbroker, Stock Jobber.) 

STOCK EXCHANGE DAILY OFFICIAL 
LIST. As from the 14th April, 1947, the 
Stock Exchange Daily List of Officially Quoted 
Securities and the Daily Supplementary List 
of Securities not Officially Quoted have been 
merged in a new Stock Exchange Daily 
Official List, published under the authority 
of the Council of the Stock Exchange. 

All securities previously in the Supple- 
mentary List have now been classified as 
“Officially Quoted,” and in future an 
official quotation will normally be given 
when permission to deal is granted, though 
in some cases it may not be practical to 
give a quotation until certain statutory 
formalities have been completed. Until 
then such securities will appear in the List 
in itahcs. 

With the issue of the new List, a number 
of securities have been transferred to or 
from the Monthly Supplement, the issue of 
which is being continued for the sake of 
paper economy. The Monthly Supplement 
contains those secunties for which markings 
are infrequently recorded, and securities 
appearing therein are now all “officially 
quoted” (subject to the above-mentioned 
exception). 

STOCK EXCHANGE HOLIDAYS. The 

London Stock Exchange is closed on the 
following days; 1st January, Easter Mon- 
day, 1st May, Whit Monday, first Monday in 
August, 1st November, 26th December, unless 
specially ordered otherwise by the Commit- 
tee for General Purposes. When 1st January, 
1st May, 1st November, or 26th December 
falls on a Sunday the House is closed on the 
day following. For many years the House has 
been closed on Saturdays. 

STOCK EXCHANGE SETTLEMENT. The 
adjustment of differences between brokers 
and clients, when payment is made to 
clients for stocks sold on their behalf and 
payment received from clients for stocks 
bought. (See Settling Days.) 

STOCK JOBBER. A dealer in stocks and 
shares who conducts his business with the 
stockbrokers, acting as intermediary be- 
tween those brok^:s who have securities for 
sale and those who wish to purchase. By 
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the rules of the London Stock Exchange, a stolen or lost bank notes is legally of no value 
jobber may not deal with the pubhc direct, whatever. 

The jobber's profit (called the jobber's turn) STOLEN BILL. A bill of exchange 
IS the difference between his buying and can be the subject of larceny like any other 
selling prices. He is also called a dealer, valuable document of title, but it is un- 
(See Stock Exchange.) necessary to inquire into anything beyond 

STOCK RECEIPT. 'The receipt which is the civil position as to liability in connection 
given by the seller or his attorney, to the with the matter. 

purcheiser, when inscribed stocks are trans- By Section 20 of the Bills of Exchange 
ferred. It is of no value as a security. A Act, 1882, very full authority is given to fill 
holder's title is the entry in the stock ^oks up an inchoate instrument {q.v.) and turn it 
at the registrar’s office where the stocks are into a complete bill. But this does not 
domiciled. permit of the filling up and the conversion 

In order that inscribed stock may be taken being effected by any other than the duly 
as a security for an advance, it must be authorised person. If, therefore, an in- 
registered in the name of the bank or in the choate instrument is stolen before corn- 
names of the bank’s nominees. pletion, no action can be brought upon it, for 

STOCK TRUST CERTIFICATE. The name it would have to be signed by some person 
of a certificate issued by certain American or other, and the signature would be either 
railroad companies. It certifies that, on forged or unauthorised, having been made 
surrender, "John Brown” will be entitled, by some person other than the one entitled 
out of certificates delivered to undersigned to complete the bill. The forged or un- 
voting trustees, to receive a certificate for authorised signature is wholly inoperative, 
shares of dollars, etc. (Section 24.) This is well established by the 

On the back is a form of transfer and case oi Baxendale v. Bennett {1878), SQ.B.D. 
an appointment of an attorney to transfer 525. B put his blank acceptance in a 
all interest in the stock trust* certificate on desk. It was stolen, filled up as a bill by 
the books of the voting trustees. (See C with his own name as drawer, and nego- 
American Share Certificates.) tiated. It was held that even a holder in 

STOCK WARRANT. A stock warrant to due course could not recover from B, as he 
bearer entitles the bearer of the warrant to had never delivered the inchoate instrument 
the stock therein specified. for the purpose of being converted into a 

(See Share Warrant, Stock.) bill by C. Whatever remedies there may 

A stock warrant is a negotiable instrument, be for those persons who have dealt in and 
STOLEN BANK NOTES. Where bank with the instrument, they are independent of 
notes have been stolen, a holder for value, the document, which never became a bill at 
without notice that they have been stolen, is all. But if a person accepts a bill in blank and 
entitled to payment and the person who lost authorises the person to whom he issues it 
them cannot recover from him. But where to fill it up, and it is filled up by him for 
it is proved that bank notes have been stolen, any amount that the stamp \^1 cover, the 
the burden of proof that they were taken in acceptor is liable even if filled up for a greater 
good faith and for value rests upon the holder, amount than he intended. "Where a man 
A banker cannot refuse to pay his own has signed a blank acceptance, and has 
notes, but where he has information that issued it, and has authorised the holder to 
certain notes have been stolen he would fill it up, he is liable on the bill, whatever 
naturally make full inquiry before paying the amount may be, though he has given 
such notes. secret instructions to the holder as to the 

The numbers, when known, of notes which amount for which he shall fill it up ; he 
have been stolen are usually notified to has enabled his agent to deceive an innocent 
bankers and money changers, but it has party, and he is liable.” (Brett, L.J., in 
been held that the mere fact that a person Baxendale v. Bennett.) 

has possession of a list of the numbers of Again, if a bill complete in form is stolen, 
stolen notes will not, if he has, in good faith, the liability of the parties will depend upon 
given value for one of them, prevent him the particular circumstances. Thus, C, the 
from recovering upon any such note. {Raphael holder of a bill, specially indorsed it to D, 
V. Bank of England (1855), 25 L.J.C.P. 33.) and forwarded it in a letter to D. In the 
It is quite cl^, therefore, that the notice course of transmission the bill was stolen and 
which is sometimes found in nevrspapers D’s indorsement forged. The bill was after- 
that "payment has been stopped” of wards negotiated. Since the indorsement of 
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D was necessary for negotiation, and this had 
not been obtained, the signature was, under 
Section 24, wholly inoperative, and C still 
retained the property in the bill. No liability 
rested on any person who was a party to the 
bill prior to the time of D's forged indorse- 
ment. {Arnold V. Cheque Bank (1876), 1 C.P.D. 
578, at p. 584). If, on the contrary, the bill 
is indorsed in blank and stolen, a holder in 
good faith and without notice that his title 
to the bill is defective is entitled to demand 
payment of the same. And if a bill indorsed 
in blank is stolen whilst in the course of 
negotiation for any person who was the 
holder of it, the payment at maturity by 
the acceptor, provided he acts in good faith, 
is a good discharge of the bill, even though 
the payment is made to the actual thief. 
(See Smith v. Sheppard (1776) a case cited 
by Chitty in his Bills of Exchange, 10th 
ed.. p. 180, ».) 

When a bill is in the hands of a holder in 
due course a valid delivery of the bill by all 
parties prior to him so as to make them liable 
to him is conclusively presumed (Section 
21), but no title can be obtained through 
or under a forged or unauthorised signature. 
(See Section 24 under Forgery.) 

With regard to bills of exchange in 
general, that is, those bills which do not 
fall within the definition of a cheque (see 
Section 60), a banker is in no better position 
than a private individual, unless special 
arrangements are made by the banker when 
a bill is made payable at his bank. 

STOLEN CHEQUE. For most purposes 
a cheque is legally regarded as a bill of 
exchange ; but the law is not quite the same 
with regard to the two instruments, at 
least as far as the larceny of them is con- 
cerned. The civil liability when a bill is 
stolen has been referred to in the last article, 
but it would appear that when a cheque is 
stolen, the position of the banker is peculiar. 
The crossing of cheques, and the marking of 
them as **not negotiable," have safeguarded 
the public to a remarkable extent by making 
it more difficult for a thief to obtain cash for 
the cheques, though the mere crossing of 
a cheque does not affect its negotiability 
if it is regular in every respect. If a cheque 
is stolen whilst in course of transmission, 
a holder in due course is entitled to the 
amount of it, and may sue the drawer 
or any other party to the cheque upon 
it if payment has been stopped. But, of 
course, if the cheque is specially indorsed 
and the indorsee's signature has not been 
added, an unauthorised or a forged signature 


would be appended, and through this signa- 
ture (by Section 24) no title could be made 
to it. The property would remain in the last 
indorser. 

In the case of a cheque which has been 
crossed with the addition of the words "not 
negotiable" any person taking such a 
cheque shall not have, and sh^l not be 
capable of giving, a better title to the cheque 
than that which the person had from whom 
he took it. (Section 81.) 

If the banker on whom an open cheque 
is drawn pays it in good faith and in the 
ordinary course of business, then (by Section 
60) the banker is entitled to charge his 
customer, and there is no responsibility 
resting upon him if the indorsement has been 
forged and the cheque stolen. If the cheque 
is payable to bearer, or if, after having been 
made payable to order it bears the true 
signature of the indorsee, it gets into circu- 
lation, it becomes the property of any holder 
who has taken it in good faith and has had 
no reason to doubt that it was regular in 
every respect. 

In the case of a crossed cheque which 
has been stolen, the banker on whom it is 
drawn is protected if he pays it in accordance 
with Section 80, and a collecting banker 
by virtue of Section 82. (See Crossed 
Cheque.) 

At a first view it seems that the position 
taken up by a banker as to paying a cheque 
drawn upon him without his knowing that 
it had been delivered or issued is not quite 
m accordance with the law. But as far as 
practice is concerned, it seems that the 
position is correctly stated in Morse’s Law 
of Banking (4th ed., p. 687) : "If a cheque 
is stolen, or if after being lost by the drawer 
it is found by some other person, it is not, 
in the hands of the thief or of the finder 
* issued ' as against the drawer. But so 
far as concerns the bank, it would be con- 
sidered as issued, and the bank would be 
protected in paying it, provided it did so 
hona fide, and with no knowledge of the 
precedent circumstances." (See Section 21, 
the Bills of Exchange Act, 1882.) 

STOLEN POST OFFICE MONEY ORDER. 
Postal orders and money orders are not 
negotiable instruments, and the Post Office 
has the right, if any irregularity should be 
found, of returning ^em, at any subsequent 
date, to the banker who presented them and 
received payment. 

STOP ORDER. STOP PAYMENT. 
STOPPED CHEQUE. (See Payment 
Stopped.) 
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STOPPAGE IN TRANSITU. (See Sale 
OF Goods Act.) 

STOPPED BOND. (See under Stock 

Exchange.) 

STOPPED NOTE. (See Bank of England 
Notes.) 

STOPPING AN ACCOUNT. (See Broken 
Account, Closing an Account.) 

STRAIGHT BILL OF LADING. (See Bill 
OF Lading.) 

STREET PRICES. After the London 
Stock Exchange is closed for the day, the 
dealers in American or other securities may 
continue their business m the street, whence 
the terms “street market’’ and “street 
prices.’’ 

SUB-BRANCH. A successful branch very 
often works one or more sub-branches, or 
agencies. They may be open daily and have 
a resident clerk in charge, or be worked by a 
clerk from the parent office. In many cases, 
sub-branches are open only on one, two, or 
three da 3 rs a week. When open daily it 
may, so far as book-keeping is concerned, 
be worked as though it were a separate 
branch, but when it is not open daily all 
the transactions are passed through the 
parent branch. Cheque books are often 
supplied for the use of sub-branch customers, 
when the office is open daily, bearing the 
name of the sub-branch. Such cheques are 
strictly payable at the sub-office on which 
they are drawn, in the same way that cheques 
drawn on the parent office are payable there 
and not at the sub-branch. As a rule, a 
branch and its sub-branch are in close com- 
munication so as to avoid refusing payment 
of a cheque at the branch when the drawer 
of the cheque has paid in to credit at the 
sub-office. A banker, however, is not liable 
if he should dishonour a cheque at the one 
office when sufficient money is paid in to 
meet it at the other office on the same day, 
as he cannot be expected to know of the 
credit till advice is received in due course. 
But if a clerk at the sub-branch pays a cheque 
drawn on the parent branch and the cheque 
is dishonoured, the bank may not be able to 
recover the money from the person to whom 
it was paid. In cases of doubt, the cheque on 
the parent office should be received merely 
for collection, and, in any case, there is 
alwa}^ the possibility that payment of it 
may have been stoppi^. 

SUB-CHARGE. The owner of a chsurge 
on registered land may raise money on it 
by means of a sub-charge. This may be 
registered at the’ Land Registry in exchange 
for a certificate of sub-charge. An equitable 


sub-charge can be obtained by the lodgment 
of the charge certificate and giving notice of 
deposit of the charge certificate to the Land 
Registry. (See Land Registration.) 

SUB-LEASE. Where a sub-lease is de- 
posited as security, it should be accompanied 
by an attested copy of the original lease. 
(See Leasehold ) 

SUB-MORTGAGE. A mortgage of a mort- 
gage. 

A party who is a mortgagee may raise 
money on the security of his mortgage by 
means of a sub-mortgage. A legal sub- 
mortgage takes the form of the grant by the 
mortgagee to the sub-mortgagee of a term 
a few days shorter than his own term. A 
sub-mortgage existing before 1926 was con- 
verted by the Law of Property Act into a 
lease less by one day than the term vested 
in the mortgagee. 

An equitable sub-mortgage can be taken 
by the deposit of the mortgage deeds with a 
memorandum. 

When taking a sub-mortgage, notice should 
be given to the mortgagor and his acknow- 
ledgment obtained in order that any repay- 
ments by him shall be made to the sub-mort- 
gagee. He should confirm the amount owing. 

Searches should be made against the sub- 
mortgagor; they are not necessary against 
the mortgagor. 

(See Mortgage.) 

SUBPOENA. (Latin, sub, under; poena, 
punishment.) A writ by which the atten- 
dance of a person in Court is commanded, 
under a penalty. 

SUBPOENA DUCES TECUM. A subpoena 
which orders the attendance in Court of a 
person with production of documents. 

SUBROGATION. Where a person bor- 
rows without authority or in excess of his 
authority and applies the borrowed money 
in payment of existing debts, the lender is 
entitled to all the rights and remedies of the 
creditors so paid, i.e. he is subrogated to 
them. If a banker lends money to a com- 
pany which has no power to borrow, ho 
cannot recover from the company, but the 
banker has the right of subrogation; that 
is, he is entitled to occupy the position of 
such creditors of the company as were paid 
out of the money he advanced to the company 
and to recover from the company the debts 
of the creditors so paid, but he is not sub- 
rogated to any securities of the creditors. 
The debts so paid include those actually 
payable at the time of the advance or which 
became payable afterwards. {Wenlock v. 
Rivet Dee Co. (1887), 19 Q.B.D. 155.) 
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The same remarks apply with reference 
to money lent to a company in excess of its 
borrowing powers. 

Where a guarantor repays the full debt 
due to the banker on the account for which 
he is surety, he is subrogated to the rights 
of the banker — that is, he is thereby entitled, 
in the absence of agreement to the contrary, 
to the banker's right to sue the debtor, or to 
claim upon his estate, and to the benefit of 
any securities which the banker held. (See 
Guarantee ) The same remarks apply 
where securities have been given by a third 
party and he pays off the whole debt. Before 
giving up any such security the banker should 
obtain the consent of the customer and of 
any other parties interested in the account. 

SUBSCRIBED CAPITAL. That part of 
the nominal or authorised capital which has 
been issued by the directors of a company 
and subscribed or taken up by the share- 
holders. It may be fully paid up, or only 
partly paid, in which latter case the remain- 
der is termed the “uncalled" capital. (See 
Capital, Uncalled Capital.) 

SUBSIDIARY COMPANY. The Com- 
panies Act, 1948, defines a subsidiary com- 
pany as follows — 

“ 154. — (1) For the purposes of this Act, 
a company shall, subject to the 
provisions of subsection (3) of this 
section, be deemed to a sub- 
sidiary of another if, but only if — 

" (a) that other either — 

(i) is a member of it and 
controls the composition 
of its board of directors ; or 
(li) holds more than half in 
nominal value of its equity 
share capital ; or 
“(6) the first-mentioned com- 
pany is a subsidiary of any 
company which is that 
other's subsidiary. 

“(2) For the purposes of the foregoing 
subsection, the composition of a 
company’s board of directors shall 
be deemed to be controlled by 
another company if, but only if, 
that other company by the exer- 
cise of some power exercisable by 
it without the consent or concur- 
rence of any other person can 
appoint or remove the holders of 
ail or a majority of the director- 
ships ; but for the purposes of this 
provision that other company shall 
be deemed to have power to ap- 
point to a directorship with respect 
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to which any of the following con- 
ditions is satefied, that is to say — 
“(a) that a person cannot be 
appointed thereto without 
the exercise in his favour by 
that other company of such 
a power as aforesaid ; or 
“(6) that a person’s appoint- 
ment thereto follows neces- 
sarily from his appointment 
as director of that other 
company; or 

“ (c) that the directorship is 
held by that other company 
itself or by a subsidiary of it. 

“ (3) In determining whether one company 
is a subsidiary of another — 

“(a) any shares held or power 
exercisable by that other in 
a fiduciary capacity shall be 
treated as not held or exer- 
siable by it ; 

"(6) subject to the two follow- 
ing paragraphs, any shares 
held or power exercisable — 

(i) by any person as a 

nominee for that other 
(except where that other 
is concerned only in a 
fiduciary capacity) ; or 

(ii) by, or by a nominee for, 
a subsidiary of that other, 
not being a subsidiary 
which IS concerned only 
in a fiduciary capacity ; 

shall be treated as held or 
exercisable by that other ; 
"(c) any shares held or power 
exercisable by any person 
by virtue of the provisions 
of any debentures of the 
first-mentioned company or 
of a trust deed for securing 
any issue of such debentures 
shall be disregarded ; 

"(i) any shares held or power 
exercisable by, or by a 
nominee for, that other or 
its subsidiary (not being 
held or exercisable as men- 
tioned in the last foregoing 
paragraph) shall be treated 
as not held or exercisable by 
that other if the ordinary 
business of that other or its 
subsidiary, as the case may 
be, includes the lending of 
money and the shares are 
held or power is exercisable 



SUBJ 


DICTIONARY OF BANKING 


[SUR 


as aforesaid by way of 
security only for the pur- 
poses of a transaction entered 
into in the ordinary course 
of that business. 

“ (4) For the purposes of this Act, a com- 
pany shall be deemed to be another's 
holding company if, but only if, 
that other is its subsidiary. 

“(5) In this section the expression 'com- 
pany' includes any body corporate, 
and the expression ‘equity share 
capital' means, in relation to a 
company, its issued share capital 
excluding any part thereof which, 
neither as respects dividends nor 
as respects capital, carries any 
right to participate beyond a 
specified amount in a distribu- 
tion." 

SUBSTITUTED SECURITY. (See Mort. 

GAGE.) 

SUCCESSION DUTY. A duty which was 
payable by the person who succeeded to real 
or leasehold property in the United King- 
dom, upon the death of another person. The 
duty was also payable upon legacies which 
were charged upon the proceeds of a sale of 
real estate, or on so much of the proceeds 
of a sale of real estate as might be required to 
discharge legacies where the personal estate 
had proved insufficient, and upon personal 
property included in a settlement. 

Succession duty was abolished by the 
Finance Act, 1949. (See Estate Duty.) 

SUMMARY ADIyUNISTRATION. In the 
case of a small bankruptcy, where the 
debtor's estate is not likely to exceed ;^300, 
the estate may be administered in a simpler 
manner than in an ordinary bankruptcy. 
Section 129 of the Bankruptcy Act, 1914, 
provides — 

"Where a petition is presented by or 
against a debtor, if the Court is satisfied by 
a^davit or otherwise, or the official receiver 
reports to the Court, that the property of the 
debtor is not likely to exceed in value three 
hundred pounds, the Court may make an 
order that the debtor's estate ^ adminis- 
tered in a summary manner, and thereupon 
the provisions of this Act shall be subject 
to the following modifications — 

"(1) If the debtor is adjudged bankrupt 
the official receiver shall be the 
trustee in the bankruptcy: 

"(2) There shall be no committee of in- 
spection, but the official receiver 
may do with the permission of the 
Board of Ttade all things which may 


be done by the trustee with the per- 
mission of the committee of inspec- 
tion: 

■‘(3) Such other modifications may be 
made in the provisions of this Act 
as may be prescribed by general 
rules with the view of saving 
expense and simplifying procedure ; 
but nothing in this Section shall 
permit the modification of the 
provisions of this Act relating to the 
examination or discharge of the 
debtor. 

"Provided that the creditors may at any 
time, by special resolution, resolve that 
some person other than the official receiver 
be appointed trustee in the bankruptcy, and 
thereupon the bankruptcy shall proceed as 
if an order for summary administration had 
not been made." (See Bankruptcy.) 

SUNDRY CREDITORS ACCOUNT or 
SUNDRY PERSONS ACCOUNT. An account 
through which may be passed isolated trans- 
actions with parties who are not actual 
customers, or have not a current account. It 
may also be used for various other items which 
do not belong to any particular account. 

SUPERANNUATION ANNUITY. As to 
stamp duty see Bond. 

SUPPLEMENTAL DEED. By the Law 
of Property Act, 1925, any instrument 
expressed to be supplemental to a previous 
instrument shall, as far as may be, be read 
and have effect as if the supplemental 
instrument contained a full recital of the 
previous instrument. (Section 58.) 

SUPRA PROTEST. Where a bUl of 
exchange has been protested for dishonour by 
non-acceptance, any person may, with the 
consent of the holder, accept the bill supra 
protest for the honour of any party liable 
thereon. (See Acceptance for Honour.) 

Also, where a bill has been protested for 
non-pa 5 nnent, any person may intervene 
and pay it supra protest for the honour of 
any party liable thereon. (See Bill of 
Exchange, Payment for Honour.) 

SURETY. A term loosely used for guaran- 
tor. "One who contracts with an actual or 
possible creditor of another to be responsible 
to him by way of security, in addition to 
that other, for the whole or part of the debt." 
(Rowlatt's Prirtcipal and Surely, 2nd Edition, 
p. 1.) "A person may become a surety as 
well by pledging, mortgaging, or charging 
his property for the debt of another as by 
pled^g his personal credit." {Ibid., p. 8.) 
The assumption of personal liability is not a 
necessary element in suretyship. Where 
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third party security is offered, it is the prac- 
tice of bankers to try to get a guarantee 
executed by the surety, supported by such 
security; where this is not practicable the 
security is charged on a special form. The 
depositor of the security is then not respon- 
sible personally and recourse can only be 
had to the security or as much of it as is 
mentioned in the form of charge. 

In re Conley, Ex parte the Trustee v. 
Barclays Bank, Ltd. (1938), a wife deposited 
War Ixian as security for her husband’s 
advance. Consequent on the account going 
into credit, the security was released, and 
later the husband became bankrupt. In an 
action for fraudulent preference {q.v.) it was 
held in the Lower Court that a depositor of 
security for another's debt was not a surety 
within the meaning of Section 44, Bankruptcy 
Act, 1914. This was reversed on appeal and 
it was held that suret 5 rship did not require 
the assumption of personal liability; the 
deposit of security for another’s debt con- 
stituted the depositor a surety. 

SURRENDER. Copyhold land was con- 
verted into freehold on January 1, 1926. 
(See Copyhold.) 

Copyhold property was transferred from 
one person to another by surrender and ad- 
mittance. The property was surrendered 
into the hands of the lord of the manor to 
the use and behoof of the purchaser. A 
surrender might be made either in court, or 
out of court. The actual surrender was 
usually preceded by a covenant to surrender. 

SURRENDER VALUE. The amount 
which an assurance company will pay, after, 
say, two or three years’ premiums have been 
paid, to the holder of a life policy, upon a 
surrender of the policy. An advance should 
not as a rule, be made upon a life policy 
beyond the amount of the surrender value. 
A banker can ascertain the surrender value 
by applying to the assurance company. 
Some colonial policies contain a table of 
surrender values. 

A life policy may often be sold at rather 
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more than surrender value. (See Life 
Policy.) 

SUR-TAX. (See Income Tax.) 

SUSPENSE ACCOUNT. Items which, for 
one reason or another, cannot be passed at 
once into the account to which they ought 
to go, are, m the meantime, debited or 
credited, as the case may be, to a suspense 
account. A cheque which is sent direct by 
one bank to another for collection and pay- 
ment over, is, in some banks, debited to such 
an account until advice of the payment is 
received • 

SUSPENSION OF PAYMENT. A debtor 
commits an act of bankruptcy if he gives 
notice to any of his creditors that he has 
suspended, or that he is about to suspend, 
pa 5 mient of his debts. (Bankruptcy Act, 
1914, Section 1 (1) {h).) (See Acts of 
Bankruptcy.) 

SUSPENSION OF THE BANK ACT. The 
Bank Charter Act, which imposed certain 
restrictions upon the issue of Bank of 
England notes, has on three occasions been 
suspended by the Government authorismg 
the Bank to issue notes in excess of its 
authorised issue. The occasions were the 
monetary crises of 1847, 1857 and 1866. On 
the outbreak of war with Germany in 1914, 
the Bank was empowered to suspend the 
Act, but the authority was not acted upon. 
(See particulars under Bank Charter Act.) 

SWEATING COINS. Rubbing coins to- 
gether or shaking them in a box or bag in 
order to obtain gold or silver dust as a 
result of the friction, is termed "sweating.” 
The process would naturally do the coins 
great injury. (See Coinage.) 

SYNDIC. When a bank is appointed an 
executor, probate may be granted to the 
bank by its corporate name. Previously a 
nominee or official (cedled a "s 3 mdic”) of 
the bank had to be appointed, to whom 
administration with the will annexed was 
granted. By the Administration of Estates 
Act, 1925, Section 14 (3), " representation shall 
not be granted to a syndic.” (See Probate.) 
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TABLE A. Table A is contained in the it and thus get priority over the second 
first Schedule of the Companies Act, 1948, mortgage. 

and supplies model articles of association Tacking, except by a first mortgagee, was 
for the management of a company limited abolished by the Law of Property Act, 
by shares. It contains 136 clauses. Section 94 (3). The scheme of registration 

In the case of a company limited by shares of mortgages unprotected by the relative 
and registered after 1st July, 1948 (that is, deeds, made this practicable, for by searching 
the commencement of the above named the Land Charges Register a prospective 
Act), if articles are not registered, or, mortgagee can ascertain if any prior encum- 

if articles are registered, in so far as the brances unprotected by deeds are outstand- 
articles do not exclude or modify the regula- ing. A first mortgagee can still tack if — 
tions in Table A, those regulations are to (1) he has arranged to that effect with 

be the regulations of the company in the subsequent mortgagees ; 
same manner and to the same extent as if (2) he was without notice of any subse- 

they were contained in duly registered quent mortgage at the time he made the 

articles. (Section 8.) further advance , 

The borrowing powers of the directors of (3) by the terras of the mortgage deed 

a company which has adopted Table A are he is bound to maJce further advances, in 
as follows: In the case of companies regis- which case he can tack whether he has 

tered between 1862 and 30th September, notice of subsequent mortgages or not. 

1906, unlimited; in the case of companies (See Mortgage.) 

registered after 30^ September, 1906 TAKERS-IN. In connection with the 

(when Table A was revised), limited to the Stock Exchange settlements, a “taker-in” is 
amount of the company's issued capital a broker who lends money against stock 
unless the company sanctions a borrowing (i.e. “takes in” stock) to a broker who 
in excess. requires to pay for a purchase. (See Givers 

Companies registered on or aCfter 1st July, On.) 

1948, which adopt Table A can exclude TAKING UP A BILL. (See Retiring a 
temporary loans obtained from their bankers Bill.) 

in computing their total outstanding bor- TALON. In connection with bearer bonds 
rowings. Moreover, no lender or other per- there is sometimes issued, along with the 
son dealing with the company is bound to sheet of coupons, a slip, called a talon, m 
see or inquire if the limit is observed. order that the holder of the bonds may. 

Companies registered between 1862 and when all the coupons have been used, 
30th September, 1906, are governed by exchange it for a new sheet of coupons. 

Table A of the Companies Act, 1862, and The following is an example of a talon — 

those registered between 1st October, 1906, “The X & Y Bank of Egypt — Guaranteed 
and 31st March, 1909, by the revised Table Bonds — Talon to be exchanged for a new 
A of 1906. coupon sheet when all the coupons below 

Various clauses of Table A will be found have been exhausted, 
under the following headings: Calls, “No. 16,589.” 

Certificate, Directors, Dividend, Lien. In the case of government stock certifi- 
Stock, Transfer of Shares, Votes. (See cates to bearer, with the exception of 4 per 
Articles of Association.) cent Victory ^nds, talons are not issued 

TACK OF LANDS. In Scotland, a lease, and new coupon sheets are obtained by 
As to stamp duty, see under Leasehold. production of the relative stock certificate. 

TACKING. Before the Law of Property TAPE PRICES. The Stock Exchange 
Act, 1925, a first mortgagee might advance prices which are collected by various agents, 
furtiier sums on the same security and could and which on being telegraphed are recorded 
add or tack such further sums to his first by the tape machine on long paper tape, 
advance in priority to any second mortgagee, TAXATION OF BILLS OF COSTS. The 
of whose existence he was unaware, who examination by the Taxing Master (an oflScer 
had lent money between the time that the of the High Court) of bills of costs rendered 
first mortgagee had made his first advance by solicitors to their clients, or their oppon- 
and his second advance. Likewise a third ents, in litigation, unfair or incorrect charges 
mortgagee, who lent money in ignorance of being disallowed by the Taxing Master, 
the second mortgage, could, on discovering TEL QUEL RATE. Also known as an 
such second mortgage, take over the first “all in” rate. A banker often uses this rate 
mortgage and tack h& third mortgage on to when he is buying a currency bill on a foreign 
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centre when the bill has some time to run 
before maturity. A tel quel rate is built up 
on the telegraphic transfer rate, allowance 
being made for the time taken in trans- 
mission, the days elapsing between arrival 
in the foreign centre and the maturity, and 
also for stamps and sundry charges arising 
from bill collecting expenses. 

TELEGRAPHIC TRANSFERS. (Often 
called T.Ts.) The payment of money in a 
foreign country may, when necessary, be 
effected by telegraph, the banker in London 
sending a cable, with the necessary particu- 
lars, to his foreign correspondent. The cost 
of the cable is charged to the customer at 
whose request the transfer is made, unless 
the banker is instructed that charges are to 
be borne by the payee. Payment may be 
made to the payee (a) under advice, (6) on 
application and identification, (c) to credit 

of payee's account at Bank, according 

to the directions given by the remitter. 
Cable transfers are transmitted in currency 
when practicable unless they are specially 
required in sterling, and the remitter has the 
choice of having the cable sent at urgent, 
ordinary, or deferred rate. 

The form of request, which is signed by 
a customer when he requires his banker to 
cable money abroad, should contain a clause 
to the following effect: “I request that you 
will (using your telegraphic code as required) 
transfer the amount by telegraph on the 
understanding that you do so at my risk in 
every respect." An exporter of goods from 
this country can, as soon as he has shipped 
the goods, communicate with his agent 
abroad by wire to sell the goods at once, 
and send payment immediately by telegraph 
through a London banker. 

TELLER. A term sometimes used for a 
bank cashier; one who "tells,” i.e. counts. 
(Anglo-Saxon tellen — to count.) 

TENANT FOR LIFE. (See Life Tenant, 
Settled Land.) 

TENANCY IN COMMON. Before the Law 
of Property Act, 1925, a tenancy in common 
existed where land was held by two or more 
persons in undivided shares, the revenue 
therefrom being shared jointly. On the 
death of a tenant in common, his interest 
passed to his heir or devisee. This was the 
distinction between tenancy in common and 
joint tenancy, for in the latter case the 
interest of a deceased joint tenant passed 
to the survivor(s) and on the death of 
the last survivor, the entire interest passed 
to the beneficiaries or heirs of such party. 

Tenancy in Common was a legal estate; 


by the Law of Property Act, 1925, however, 
it was abolished as such but can exist in 
equity. That is to say, the legal estate in 
the property is vested in trustees for sale, 
who hold the legal estate for the beneficiaries, 
i.e. the tenants in common in equity. Thus 
if A and B jointly own property they have a 
dual role — ^they are trustees for sale jointly 
holding the legal estate and they are bene- 
ficiaries under the trust. If A dies, his 
interest in the proceeds of sale passes to his 
estate, but the legal estate remains in B, 
who will have to co-opt another trustee if 
and when the property is sold, in order to 
give a valid receipt for the capital moneys. 
The legal estate cannot be vested in more 
than four trustees for sale, and thus if six 
persons are jointly interested in a property, 
the first four will hold as trustees for them- 
selves and the last two. (See also Joint 
Tenants.) 

TENENDUM. (See Habendum.) 

TERM OF A BILL. The period for which 
a bill of exchange is drawn. 

TERMINABLE ANNUITY. An annuity, 
or annual payment of a certain sum, which 
ceases at the expiration of a specified time, 
or upon the death of an individual. (See 
Annuity.) 

A terminable annuity is a form of bor- 
rowing by the Government when it is desired 
to repay the loan gradually out of revenue. 
The lender receives annually interest for 
the money and an instalment of the prin- 
cipal. At the end of the period for which 
the loan was arranged, the yearly instal- 
ments will have repaid the debt and the 
annuity will be terminated. The National 
Debt Commissioners (on behalf of the Post 
Office, etc.) are the principal investors in 
these annuities. They are not offered to the 
public as investments. 

TERMINATING BUILDING SOCIETY. A 
society which, by its rules, is to terminate 
at a fixed date, or when a result specified in 
its rules is attained. (See Building Society.) 

TESTING CLAUSE. (See Attestation.) 

THIRD ACCOUNT. The person for whose 
account a bill is drawn is commonly spoken 
of as the "third account." 

THIRD PARTY. For example, where 
security is given to a banker for a customer’s 
account by another person, that person is 
called the "third party " ; the security being 
termed a "third party security" or collateral 
security. A guarantor is a "third party.” (See 
Collateral Security, Guarantee.) 

THIRD OF EXCHANGE. (See Bill in a 
Set.) 
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THREEPENCE. Formerly a silver coin 
with a standard weight of 21 ’8 18 18 grains 
troy. (See Coinage.) 

By an Order in Council dated 18th March, 
1937, a new type of threepenny piece was 
made legal tender for sums not exceeding 
two shillings. This coin, duodecagonal in 
shape, weighs 105 grains, and is an admixture 
of copper, nickel, and zinc. 

By the Coinage Act, 1946, silver coinage 
was abolished. 

THROUGH BILL OF LADING. (See Bill 
OF Lading.) 

TICKET DAY. Also called Name Day. 
The second day in the semi-monthly settle- 
ment on the London Stock Exchange is 
ticket day, when brokers pass the names of 
the purchasers of stocks since the last 
settlement, certain “tickets” being ex- 
changed preparatory for the fifth day, 
which is pay day. (See Settling Days, 
Stock Exchange.) 

TIME BARGAIN. A bargain to buy or 
sell certain stocks or shares at a certain price 
on a specified date. A purchaser hopes that 
the security will rise l^fore the appointed 
time so that he may sell at a “profit. (See 
Options.) 

TIME OF PAYMENT OF BILL. Bill 
Payable on Demand. By Section 10 of the 
Bills of Exchange Act, 1882 — 

“(1) A bill is payable on demand — 

“(a) WTiich is expressed to be 
payable on demand, or at 
sight, or on presentation; or 
“(6) In which no time for pay- 
ment is expressed. 

“ (2) Where a bill is accepted or indorsed 
when it is overdue, it shall, as 
regards the acceptor who so accepts, 
or any indorser who so indorses it, 
be deemed a bill payable on 
demand.” 

No days of grace are allowed on a bill pay- 
able on demand, at sight, or on presentation. 

Bill Payable at a Future Date. By 
Section 11 — 

" A bill is payable at a determinable future 
time within the meaning of this Act which is 
expressed to be payable — 

"(1) At a fixed period after date or 
sight. 

“(2) On or at a fixed period after the 
occurrence of a specified event 
which is certain to happen, though 
the time of happemng may 
uncertain. 

“An instrument expressed to be pajrable 
on a contingemy is not a bill, and the 
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happening of the event does not cure the 
defect.” 

A document expressed to be payable 
“thirty da5rs after the arrival of the ship 
Swallow at Calcutta,” or “ninety da)^ after 
sight or when realised” could not be sup- 
ported as a bill of exchange, for it is quite 
indefinite when these uncertain events would 
probably be reduced to a certainty. {Palmer 
V. Pratt, (1824), 2 Bing. 185.) 

As to the computation of time of payment 
of a bill payable after date, the Act provides 
as follows — 

“ 14. Where a bill is not payable on 
demand the day on which it falls due is 
determined as follows — 

“ (1) Three dajrs, called days of grace, are, 
in every case where the bill itself 
does not otherwise provide, added 
to the time of payment as fixed by 
the bill, and the bill is due and pay- 
able on the last day of grace ; pro- 
vided that — 

“ (a) When the last day of grace 
falls on Sunday, Christmas 
Day, Good Friday, or a day 
appointed by Royal Pro- 
clamation as a public fast or 
thanksgiving day, the bill is, 
except in the case herein- 
after provided for, due and 
payable on the preceding 
business day ; 

“ (6) When the last day of grace 
is a bank holiday (other 
than Christmas Day or Good 
Friday) under the Bank 
Holidays Act, 1871, and 
Acts amending or extending 
it, or when the last day of 
grace is a Sunday and the 
second day of grace is a bank 
holiday, the bill is due and 
payable on the succeeding 
business day. 

“(2) Where a bill is payable at a fixed 
period after date, after sight, or 
after the happening of a specified 
event, the time of payment is deter- 
mined by excluding the day from 
which the time is to begin to run and 
by including the day of pajnment. 

“(3) Where a bill is payable at a fixed 
period after sight, the time begins 
to run from the date of the accept- 
ance if the bill be accepted, and 
from the date of noting or protest 
if the bill be noted or protested for 
non-acceptance, or for non-delivery. 
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"(4) The term ‘month’ in a bill means 
a calendar month." 

With reference to the words, in Section 
14 (2), "by excluding the day from 

which the time is to begin to run,” the 
Journal of the Institute of Bankers has 
pointed out that mercantile usage has long 
ordained that from 30th November to 30th 
December is a month in calculating the due 
date of a bill. It might be contended that 
such a period, by including both dates, is 
one day more than a month, and therefore, 
in order to remove possible doubt, the Act 
sa 3 rs exclude the day from which the time 
is to begin to run. 

"92. Where, by this Act, the time 
limited for doing any act or thing is less 
than three days, in reckoning time, non- 
business days are excluded. 

"‘Non-business days’ for the purposes of 
this Act mean — 

‘ ‘ (a) Sunday, Good Friday, Christmas Day : 

"(&) A bank holiday under the Bank 
Holidays Act, 1871, or Acts amend- 
ing it: 

" (c) A day appointed by Royal proclama- 
tion as a public fast or thanksgiving 
day. 

"Any other day is a business day." 

The due date of a bill — that is, the date 
when it becomes payable — is calculated, in 
the case of a bill drawn payable three months 
after date, by counting three calendar 
months, plus three days of grace, from the 
date of the bill. When drawn payable at so 
many days or months after sight, the date is 
calculated in the same way, but from the 
date when the bill was sighted. If the accep>- 
tor writes on the bill "sighted 1st February, 
accepted 2nd February," the currency is 
calculated from the date when it was sighted, 
1st February. 

A few examples of the calculation of the 
time of payment are shown on the following 
pages. In each case, if the last day of grace 
is a Sunday or holiday, the bill will be due 
and payable either on the preceding business 
day or succeeding business day in accord- 
ance with the provisions of Section 14 (1) 
(a) and (&). (See above.) 

The time of payment of bills payable in 
foreign countries is regulated by the laws 
and customs of those countries. 

In France, for example, a bill which is due 
on a Sunday is payable on the Monday, and 
does not t^e any da 3 rs of grace, and the 
same custom is observed in most of the other 
continental countries. (See Bank Holidays, 
Bill of Exchangb, Days of Gracb.) 


TIME POLICY. (See Marine Insurance 
Policy.) 

TITHES. Originally the tenth part of the 
annual crop or produce of stock given 
voluntarily in support of the Church, tithes 
were commuted (1836) into annual rent 
charges fluctuating with the price of corn and 
payable by the landlord. These charges were 
stabilised in 1925. 

The Tithe Act, 1936, provided for the 
extinguishment of tithe rent charges eis such 
and for their replacement by redemption 
annuities running for a term of sixty years 
from 2nd October, 1936. For every ;£100 of 
tithe rent charge on agricultural land at 1st 
April, 1936, an annuity of ;^91 11s. 2d. is 
payable. In the case of non-agricultural 
land, the annuity is ;^105. Where the annuity 
would exceed one-third of the Schedule B 
assessment, one-half of the excess is remitted. 
Tithe owners receive Redemption Stock to 
take the place of extinguished tithes on the 
basis of ^91 11s. 2d. of Stock for ;^100 of 
ecclesiastical tithe or 105 of Stock for ;£100 
of tithe payable to a lay tithe owner. The 
Tithe Redemption Commission was estab- 
lished to set the scheme in operation, to 
collect the annuity payments dunng the 
first years, and to prepare a public register 
and map relating to all such annuities. Its 
duties will eventually be taken over by 
various official departments. 

The existence of a heavy annuity charge 
reduces correspondingly the capital value of 
the relative land and Section 13 (8) of the 
1936 Act provides that an annuity is to be 
deemed an incumbrance for the purposes of 
Section 183 of the Law of Property Act, 
1925 (relating to concealment upon disposal). 
It is not capable of being registered as a 
Class A or B charge in the Land Charges 
Register under Section 10 (1) of the Land 
Charges Act, 1925, as are charges in respect 
of voluntary tithe redemption under Section 
6 (1) of the Tithe Act, 1918. 

TITLE DEEDS. A person’s right or title 
to a piece of land is proved by the docu- 
ments called "title deeds.” They show in 
whom the legal estate is vested, and how, 
through a long course of years, the land has 
been transferred from one person to another 
by deed or by will, till finally it is transferred 
to the present owner. The present owner 
may have acquired his title to the land in one 
of several ways, he may have bought the 
property, or i^erited it, or have had it left 
to him by will, or have had a present made 
of it or obtained it through foreclosure of a 
mortgage. 
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The greatest interest that a person can 
have in land is the fee simple, that is he is 
the absolute owner, and a conveyance to a 
purchaser of freehold land used to include the 
clause "to have and to hold all the said 
hereditaments . . . unto and to the use of 
the said John Brown in fee simple," or " unto 
and to the use of the said John Brown, 
his heirs and assigns for ever." In such a case 
the fee simple is vested in John Brown. 

After 19^, words of limitation in a con- 
veyance are not necessary. (See under 
Conveyance.) 

The only estates in land capable of 
existing at law are (aiter 1925) — 

(а) an estate in fee simple absolute in 

possession. (Freehold) ; 

(б) a term of years absolute. (Leasehold.) 

(See Legal Estates.) 

If John Brown lodges a parcel of deeds of 
a freehold estate as security, the deeds and 
documents should, if they are complete, show 
that the fee simple is vested in John Brown. 
The estate may in past years have been sold 
many times, and been mortgaged and re- 
conveyed, owners may have died and be- 
queathed it by will, or they iriay have died 
and left no will, but whatever has been 
done with the property the fee simple has 
always been vested in someone. The deeds 
and documents which Brown has deposited 


as showing his title to the fee simple should 
therefore, as far as they go, reveal an un- 
broken line of steps by which the fee simple 
has come to him. 

Along with the deeds there is usually, 
though not always, an abstract of title [q.v.). 
The abstract is prepared by the vendor's 
solicitor and gives, in order of date, a sum- 
mary of all the deeds, wills or other docu- 
ments, and also all other particulars which 
are necessary to show the purchaser how his 
title is derived. The abstract begins with 
what is called the "root of title," and follows 
the title step by step till it reaches the vendor 
When a sale is arranged it may be agreed in 
the contract to commence with a certain 
deed as the root of title, but if no special 
agreement is made, the purchaser has the 
right to require evidence of the title for the 
last thirty years. A title of twenty years 
is often accepted as sufficient. By the Law 
of Property Act, 1925, Section 45 (6), 
recitals, statements and descriptions of facts, 
matters and parties contamed in deeds, 
instruments. Acts of Parliament or statutory 
declarations, twenty years old at the date of 
the contract, shall, unless and except so far 
as they shall be proved to be inaccurate, 
be taken to be sufficient evidence of the truth 
of such facts, matters and descriptions. 

All the deeds and documents which are 


A bill dated (or sighted) January I, payable one month after date (or sight), is due and payable on 

February 4. 

,, „ „ February 1, payable one month after date (or sight), IS due and payable on March 4 

(if leap year it is still due March 4). 

„ „ „ February I, payable thirty days after date (or sight), is due and payable on March 6 

(if leap year on March 5) 

„ „ „ March 1, payable thirty days after date (or sight), is due and payable on April 3. 

„ „ „ April 1, payable thirty days after date (or sight), is due and payable on May 4. 

„ „ „ January 28, payable one month after date (or sight), is due and payable on March 3 

(if leap year on March 2). 

„ „ „ January 29, payable one month after date (or sight), is due and payable on 

March 3. 

„ „ „ January 30, payable one month after date (or sight), is due and payable on 

March 3. 

„ . „ January 31, payable one month after date (or sight), is due and payable on 

March 3. 

„ „ „ January I, payable throe weeks (» 21 days) after date (oi sight), is due and 

payable on January 25. 

n „ „ November 28, payable three months after date (or sight), is due and payable on 

March 3 (if leap year on March 2). 

» „ .. November 30, payable three months after date (or sight), is due and payable on 

March 3. 

„ „ „ May 31, payable one month after date (or sight), is due and payable on July 3. 

,, „ „ February 28 (following year being leap year), payable twelve months after date 

(or sight), is due and payable on March 2. 

„ ., „ February 29 (leap year), payable twelve months after date (or sight), is due and 

payable on March 3. 

, „ ‘ „ March 1, payable "one month after date, without days of grace,” is due and payable 

* on April 1. 
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A bill dated (or sighted) March 1 , payable ( at sight is due and payable on demand and no da 5 r 8 of 

\ on presentation J grace are allowed. 

( on demand / 

A bill dated March 1, payable one month after date, is due and payable April 4; if accepted “payable on 
1st April,” present on April 1 ; if days of grace are then claimed, have the bill noted and 
give notice to the indorsers, and present again on April 4. 

„ „ March 1, payable one month after date (if accepted “Payable at X & Y Bank, Leeds. J. Brown 

25th February”) is due and payable on April 4. 

,, „ March 1, payable one month after sight, and is “accepted 2nd March, payable, etc ,” is due and 

payable on April 5. 

„ „ March 1, payable one month after sight, and is “sighted 2nd March, accepted 3rd March, payable, 

etc.,” IS due April 5. 

A bill drawn “on 1st March pay, etc.,” is due and payable on March 4. 

„ „ “on 1st March (fixed) pay, etc.,” is due and payable on March 1. 

The time of payment of a promissory note, drawn payable “after date,” is calculated in the same way as an 
ordinary after date bill. 

A foreign bill, payable in this country, is reckoned in the same way as an inland bill. 


When the last day of grace falls on Sunday a bill is payable on the preceding busmess day. 

„ „ „ Christmas Day „ „ „ 

,, ,, ,, Good Friday ,, ,, ,, ,, 

„ „ „ a day appointed by Royal proclamation as a public fast or thanksgiving 

day a bill is payable on the preceding business day. 

(Christmas Day and Good Friday are Common Law hohdays m England, but they became 
Bank Holidays m Scotland by the Bank Hohdays Act of 1871. After that date, a bill filing due 
on those days was payable on the preceding business day in England, and on the succeeding business 
day in Scotland. This difference, however, was remedied by the Bills of Exchange Act, 1882, which 
makes a bill, where the last day of grace falls on those days, whether in England or in Scotland, 
payable on the preceding busmess day.) If the last day of pace is a Sunday and the second day of 
grace is a Bank Hobday, a bill is payable on the succeeding business day (see Section 14 above). 
A difference thus arises between the rule in England and the rule in Scotland as to the date of 


in England and the rule in Scotland as to the date of 


payment, when Christmas Day falls on a Saturday and a bill is due on 26th December (Sunday). 
In Scotland, where Christmas Day is a statutory Bank Holiday it is payable on the succeeding 
busmess day, i.e 27th — Monday (Monday, Boxmg Day, is not a holiday m Scotland), but in England, 
where Christmas Day is a common law holiday (not a statutory Bank Holiday), the bill is payable 
on the precedmg business day, i.e. Friday, 24 th. 


When the last day of pace falls on 


'Easter Monday, a bill is payable on the succeeding business day. 
Monday in Whitsun week „ „ „ „ 

1 First Monday in August „ „ „ „ 

”a ^ December 26 (if a week day) „ „ „ 

® December 27 (if 26th is a Sunday) „ „ „ 

December 26 (if a Sunday) a bUI is payable on 24 th. 

^December 26 (if a Sunday), a bill is payable on Monday, 27th. 

New Year’s Day (if a week day) a bill is payable on the succeeding 
busmess day. 

Monday after New Year’s Day (if New Year’s Day is a Sunday) a bill 
*1 IS payable on the succeeding busmess day. 

J * Monday after Christmas Day (if Christmas Day is a Sunday) a bill 
^ is payable on the succeedmg business day. 

First Monday in May a bill is payable on the succeeding business 
day. 

First Monday in August a bill is payable on the succeeding business 
day. 

Monday Bank Holiday, a bill is payable on the Tuesday. 

Monday Bank Holiday, Tuesday a public fast or thanksgiving day by 
Royal proclamation, a bill is payable on the Wednesday. 

Tuesday a pubhc fast or thanksgiving day by Royal proclamation. 

Monday Bank Holiday, a bill is payable on the Saturday. 

Sunday, and Saturday is a Bank Holiday, a bill is payable on the Monday. 
Saturday, a Bank Holiday, a bill is payable on the Monday. 
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referred to in the abstract of title may be 
found in the parcel handed to the banker, 
but very frequently the deeds which are 
abstracted will not all be obtainable. The 
abstract shows how the purchaser's title is 
derived, but not, necessarily, the deeds 
which are to be given to the purchaser. 
The purchziser may receive several deeds, 
for example, the conveyance to himself, the 
conveyance to the vendor and some deeds 
prior to the date when the vendor acquired 
the land; or the purchaser may perhaps 
receive only one deed, the conveyance from 
the vendor, and an abstract of title. The 
purchaser may look at the abstract and see 
how the land has been dealt with for thirty 
years past, or for so long as has been agreed 
upon, but all the deeds and documents 
relating to the past transactions may for one 
reason or ano^er be in the possession of 
other persons. 

There are various reasons why the owner 
of a property may not have possession of 
certain prior deeds, e.g. the seller may have 
retained part of the property to which the 
deeds relate; or they may be in the hands 
of a mortgagee ; or the property may, 
originally, have been part of a larger estate, 
and no prior deeds have been handed over 
on a sale. Where there is a defective title 
or document, the contract or special con- 
ditions of sale often state the defect and 
preclude a purchaser from raising any objec- 
tion to it, and this may, in some cases, be 
the explanation why a defective title has 
been taken. 

If the purchaser, through his solicitor, is 
satisfied with the title, £ifter investigation or 
inspection of any of the abstracted docu- 
ments, he usually receives an acknowledg- 
ment, either in the conveyance or by a 
separate document (stamped as an agree- 
ment, 6d. if under hand, 10s. if under seal) 
of his right to production of the documents. 
Where a person retains possession of docu- 
ments, and gives to another an acknowledg- 
ment in writing of the right of that other to 
production of those documents and to 
delivery of copies thereof, that acknowledg- 
ment (by Section 64 of the Law of Property 
Act, 1925), shall bind the documents to 
which it relates in the possession or under 
the control of the person who retains them, 
and in the possession or under the control 
of every other person having possession or 
control thereof from time to time, but shall 
bind each individual possessor or person as 
long only as hie has possession or control 
thereof ; and eveiy person so having posses- 


sion or control from time to time shall be 
bound specifically to perform the obligations 
imposed under this Section by an acknow- 
ledgment, unless prevented from so doing 
by fire or other unavoidable accident. The 
obligations imposed under this Section by 
an acknowledgment are — 

(1) To produce the documents at all 
reasonable times for the purpose of inspec- 
tion, etc. (2) To produce them at any trial, 
hearing or examination in any Court, etc., 
for proving or supporting the title of the 
person entitled to request production. (3) 
To deliver to the person entitled true 
copies or extracts of the documents or any 
of them. 

The expenses of the performance of those 
obligations are payable by the person request- 
ing performance. The acknowledgment does 
not confer any right to damages for loss or 
destruction of the documents. 

If the person retaining possession of the 
documents gives an undertaking in writing 
for the safe custody thereof, unless prevented 
from so doing by fire or other unavoidable 
accident, and the documents are lost or 
destroyed, the Court may, if it thinks fit, 
direct an inquiry respecting the amount of 
damages and order pa 5 rment thereof by the 
person liable. 

Mortgage deeds and reconveyances form 
part of the chain of title and should be 
preserved with the other documents relating 
to the property. After 1925, a receipt takes 
the place of a reconveyance. (See Mort- 
gage, Statutory Receipt.) 

When a banker receives part only of the 
deeds which are recited in the abstract of 
title, he will look to see if an acknowledg- 
ment is given for the production of the deeds 
necessary to complete the title. If the only 
deed held by the banker is a conveyance 
from Brown to Jones, there should be an 
abstract of Brown’s title and an acknow- 
ledgment from him to produce the convey- 
ance or other documents under which he 
obtained his title to the land. The con- 
veyance to Jones should be duly signed and 
sealed by Brown, and the stamp ^ould be 
examined to see that it is correct. (See 
Conveyance.) 

The description and quantity of the land 
in the conveyance to Jones should be com- 
pared with the description and quantity in 
the prior deeds, or as shown in the abstract 
or plan if there is one. It may, of course, be 
that Jones has purchased the land with only 
one house thereon, whereas an examination 
of the abstract may show that originally 
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there was much more land and were many security until he had received a report upon 
more houses. Or again, the conveyance to the title from his solicitor. 

Jones may show that he purchased land Whenever possible, a banker should in- 
with, say, six houses, but since he bought spect the property which is offered to him as 
it he may have sold several of the houses, security, for what looks very valuable on 
The banker should therefore be at trouble parchment may be quite the opposite in 
to ascertain how many houses still remain reality. 

unsold. There may be indorsements on the If a bundle of old deeds is handed to the 
conveyance setting forth the facts of each banker along with the more modern ones the 
sale, but it should not be forgotten that the old ones should not be refused. In Dixon 

houses may have been sold and yet no v. Muckleston (1872), L.R. 8 Ch. 155 certain 

indorsement of sale appear upon the con- earlier deeds of a fairm were pledged with a 
veyance. There is no obligation upon a private party for a loan, he being informed 
solicitor to indorse a sale, though it is very in writing that they were the title deeds of 

desirable that it should be indorsed. A con- the farm, and some later deeds of the farm 

veyance may, therefore, be for land on were lodged with bankers as security. It 
which has been built whole streets of houses, was held that the first deposit created an 
and, looking at the consideration, which equitable charge, and that the owner of the 
may be for thousands of pounds, the banker prior charge had not been guilty of negligence, 
may easily think at first sight that it is a Some bankers accept deeds as security and 
most valuable security, but, after investiga- do not take any document of charge, but, as 
tion and an actual inspection of the property, a rule, a banker takes either a legal mortgage 
he may find that all that remains, to take (see Mortgage) or a memorandum of deposit 
an extreme case, is one house. Where the security consists of houses 

The consideration in the last conveyance there should be a fire insurance policy and the 
may be much smaller than in previous deeds, banker should see, by obtaining the receipts. 
This may be because the last deed represents that the premiums are duly paid, 
only a part of the property contained in the It has been held that a deposit of title 
earlier deeds; or it may indicate that the deeds for the purpose of securing a debt, 
property has suffered a serious fall in value, without any document of charge whatever, 
A seal should be opposite each signature to is an equitable mortgage. The deeds, how- 
a deed. It is usual, though not absolutely ever, must have been deposited expressly 
necessary, that the execution of the deed as a security in order to give the banker a 
should be witnessed. charge upon the property represented by 

The banker should see that the legal estate the deeds, and must not be entered in the 
is conveyed to Jones free from all charges safe custody records. If a borrower should 
or mortgages, or if the land has been mort- contend that the deeds were left with the 
gaged, that the mortgage has been dis- banker for some other reason than for 
charged. If it previously belonged to Smith security, the latter may have much trouble to 
and he died, charging it in his will with defend his claim, whereas if a memorandum 
the pa3rment of various legacies, evidence of deposit is taken no such contention could 
that the legacies have been satisfied and be maintained. 

all death duties paid should be produced. See further under Equitable Mortgage 

Some bankers require that the title of all with respect to deeds deposited with a 
deeds offered as security should be invest!- memorandum of deposit or without any 
gated by their solicitors, but there are many document of charge. 

cases in which a banker is dependent upon Where an agent is authorised to deposit 
his own examination of the title. Where a title deeds as security, and he exceeds his 
banker knows his customer and is already authority and borrows more than he was 
well acquainted with the property repre- empowered to borrow, the principal will be 
sented by the deeds, and has (as often is the liable for the full amount borrowed, pro- 
chse in country towns) a g(^ knowledge vided that the banker was not aware of the 
of the history of the property, knowing from extent of the agent's power to borrow. As 
whom it was acquired, he will, as a rule, feel a rule, however, a banker would require clear 
satisfied, in taking such a security, that he is evidence of an ageht's authority to borrow 
quite safe. But in the absence of such know- and of the limits of that authority, 

ledge and in the presence of a title which is Where a deed is executed under a power 
not entirely clear, he would not, as a rule, of attorney, the power, or an attested copy 
be justified in advancing money upon the thereof, should accompany the deed. 
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By Section 8 of the Real Property Limita- 
tion Act, 1874, it was provided that no action 
or suit or other proceeding shall be brought 
to recover any sum of money secured by any 
mortgage, judgment, or hen, or otherwise 
charged upon or payable out of any land or 
rent, at law or in equity, or any legacy, but 
within twelve years next after a present 
right to receive the same shall have accrued 
to some person capable of giving a discharge 
for or release of the same, unless in the mean- 
time some part of the principal money, or 
some interest thereon, shall have been paid, 
or some acknowledgment of the right thereto 
shall have been given in writing, signed by 
the person by whom the same shall be pay- 
able, or his agent, to the person entitled 
thereto or his agent, and in such case no 
such action or suit or proceeding shall be 
brought but within twelve years after such 
pa 3 rment or acknowledgment, or the last of 
such payments or acknowledgments, if more 
than one, was given.*' 

Where deeds are to be lent to a solicitor, 
the customer’s written authonty to lend 
them should be obtained, and the solicitor 
should give his undertaking to return them 
in the same condition. 

If the customer desires that the deeds be 
given up to a solicitor against payment to 
his credit of a certain sum, or repa 3 ment of 
■the overdraft, the authority and undertaking 
should be worded accordingly. 

When the title deeds of a company’s 
property are given as security, whether 
mortgaged or lodged under a memorandum 
of deposit, or without any document of 
charge, the charge so created must be regis- 
tered. (See Companies, Registration of 
Charges.) 

A legal or an equitable mortgage, which 
is not protected by a deposit of deeds, re- 
quires registration under the Land Charges 
Act, 1925. (See Land Charges.) 

As to charges on land within the juris- 
diction of a local deeds registry see York- 
shire Registry of Deeds. As to registered 
land see under Land Registration. See 
also the article Mortgage, which details 
the provisions of the Law of Property 
Act, 1925, regarding mortgages, and gives a 
list of the registrations and searches which 
are necessary. 

In Scotland a deposit of title deeds, either 
with or without a memorandum of deposit, 
does not create an equitable mortgage, as in 
England. If, therefore, an advance is 

* This has been ‘re-enacted in the Limitation Act, 
1939, Section 18. 


granted by a banker in England upon 
heritage (real) property in Scotland, the 
form of charge must conform to the law of 
Scotland. (See Disposition Absolute.) 
(See Valuation.) 

Production to Commissioners of Instruments 
Transferring Land. 

On the occasion of — 

{a) any transfer on sale of the fee simple 
of land; 

(6) the grant of any lease of land for a 
term of seven or more years ; 

(c) any transfer on sale of any such lease ; 
the instrument by which the transfer is 
effected, or the lease granted, must be pro- 
duced to the Commissioners of Inland 
Revenue within thirty days after execution, 
or, in the case of an instrument first executed 
at any place out of Great Britain, after the 
instrument is first received in Great Britain. 
No instrument required by this Section to 
be produced shall be deemed to be duly 
stamped unless it is stamped with a s'tamp 
denoting that "the instrument has been pro- 
duced. This Section came into operation on 
1st September, 1931. (Finance Act, 1931, 
Section 28.) 

TITLE DEEDS. NOTES RE TITLE. 

It is impracticable to detail all the points 
which may require attention when examining 
title deeds, but the following are some of the 
more important of them — 

There should be an Abstract of Title. 
The purchaser has the right to one unless 
there was a special condition in the contract 
to the contrary. (See Abstract of Title, 
Root of Title.) 

The Abstract should commence with the 
root of title. A purchaser of land is 
entitled to a -thirty years’ title, but 
he may agree to accept a shorter, or the 
conditions of sale may stipulate for a 
shorter. 

Sort the deeds in order of date. 

Compare with the abstract to see that all 
are there. 

If -there are deeds on the abstract which 
are not deposited, there should be an 
acknowledgment for production and safe 
custody from the person who retains 
possession of them, either in the pur- 
chase deed, or by a separate document. 

If the abstract, showing the title of the 
person who deposits the deeds, is a 
recent one, a banker may consider that, 
£Ls -the title has just been overhauled by 
a solicitor, it will be sufficient if he sees 
-that he holds the deeds, as per the 
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abstract, or an acknowledgment for pro- 
duction, and examines the last deed. 

Conveyance — 

Is it signed and sealed by the vendor ? and 
does the signature appear to be genuine? 

If the property is conveyed to more than 
one person, see the provisions of the Law 
of Property Act, 1925, under Joint 
Tenants, and Tenancy in Common. 

Is it witnessed? If m Yorkshire is it 
registered? (See Yorkshire Registry 
of Deeds.) 

Is it correctly stamped ? (See Conveyance.) 

Is the land conveyed to the depositor 
free from all charges and incumbrances? 
(See Fee Simple.) 

Observe carefully what follows the clause 
"To have and to hold . . .” It may 
go on to say "Subject to a certain 
mortgage . . ." (See Mortgage.) 

If It does, has the mortgage been dis- 
charged and is it with the deeds? If 
not with the deeds, it should be asked 
for. It may still be a charge on the 
property. Or the mortgage may be 
with the deeds and not have been dis- 
charged. Is the receipt or reconveyance 
stamped? (See Reconveyance) 

If there have been any mortgages since 
the last conveyance, have they all been 
discharged? (See Notice of Second 
Mortgage, Priorities.) 

What is the consideration? 

How does the amount compare with the 
consideration, some years ago? 

If more, what has caused the increase? 
Have houses been built? 

If less, is that due to portions having 
been sold, or to a depreciation in the 
value of the property ? 

Are there any memoranda of sales indorsed 
upon the deed? 

Have any sales taken place which are not 
indorsed upon the deed? This is a very 
frequent occurrence and most misleading. 

Are the particulars of the property in the 
last deed the same as in the first ab- 
stracted deed? If not, what has caused 
the difference? 

The last deed may show five houses, 
whereas the prior deeds only refer to 
two. Have three more been built, or 
the two converted into five, or have 
three more been purchased from another 
source? 

If the land contained in the last deed has 
been obtained from several sources 
trace each portion separately. It is 
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a good plan to make notes of names, 
dates, and quantities when trying to 
follow a confused title. 

How is the purchaser affected by any 
covenants in the deed? For example, 
is he responsible for the making or 
maintenance of any roads? 

On a death, real estate devolves on the 
personal representatives of the deceased 
and they are the representatives in 
regard to his real estate as well as in 
regard to his personal estate. (Ad- 
ministration of Estates Act, 1925, 
Section 1.) 

Before accepting as security deeds of land 
which has been acquired under a will the 
assent of the personal representatives to 
the person entitled to it should be 
deposited with the deeds. The assent 
must be in writing, signed by the 
personal representatives, and must 
name the person in whose favour it is 
given, and it operates to vest in that 
person the legal estate to which it 
relates. There is no stamp duty on 
an assent (Section 36.) 

The purchaser of a legal estate is not con- 
cerned with the death duties affecting 
it unless a land charge is registered to 
protect the Inland Revenue charge. 
(See Death Duties.) 

If a mortgage from Jones to Brown is 
deposited to secure Brown’s account, 
notice of the fact should be given to 
Jones, and the banker should ascertain 
from Jones what amount is still owing, 
but see further information under 
Mortgage. 

Leaseholds — 

In addition to the above points so far as 
they apply — 

What is lie length of the lease, and the 
amount of the ground rent? 

Is the rent paid up to date? The receipt 
should be produced. A receipt for the 
rent means, as a rule, that all covenants 
have been observed up to date. 

If the lessor’s licence or consent in writing 
to assign or mortgage is necessary, has 
it been obtained? (See Leasehold.) 

Value — 

See the property and identify it with the 
description in the deeds. 

What is its saleable value? 

By whom is it occupied? 

At what rent? If in own occupation 
inspect poor rate assessment and obtain 
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gross estimated rental and rateable 
value. This can be obtained, without 
charge, by a ratepayer at the office of 
the clerk to the assessment committee. 

What are the rates? 

Is there any ground or other rent? 

Are all houses let, and in what sort of 
repair? 

Is the district an improving one, or the 
contrary? 

Are there many houses vacant in the 
neighbourhood ? 

Are the houses dependent for tenants 
mainly upon one works? 

Is there any nuisance in the neighbourhood 
which may afiect the vsilue of the 
property? 

How far is the property from a railway 
station? 

Is the street made and taken over by the 
town? 

An outlying property is often difficult to 
realise, and this should be considered 
in estimating the value. 

If the security consists of mines, or works, 
the report of a specialist is necessary. 

It should always 1^ remembered that, in 
the case of a security representing a 
large amount, there v^l, as a rule, be 
great difficulty when the security is to 
be realised, in finding anyone to take 
it up, if indeed anyone ever is found. 
(See Valuation.) 

Insurance — 

Is all the insurable property insured in a 
good office? (See Fire Insurance.) 

In the case of licensed premises, is the 
value of the licence insured? (See 
Licensed Property.) 

Is the last premium receipt with the 
deeds? 

Has the Fire Office notice of the bank’s 
interest ? 

In the case of leasehold property, does the 
lease stipulate that the premises must 
be insur^ in a particular company, and 
in the joint names of the lessor and 
lessee? 

In the article Mortgage there is a sum- 
mary of the registrations which are required 
in taking certain mortgages and charges, 
and of the searches which should be m^e, 
to ascertain if there is any existing registered 
charge against the land. 

(See Abstract op Title, Beneficial 
Owner, Building Society, Collateral 
Security, Copyhold, Customary Free- 
hold, Deed, Deed of Gift, Equitable 


Mortgage, Equity of Redemption, Fee 
Simple, Foreclosure, Freehold, Friendly 
Society, Indenture, Joint Tenants, 
Land Certificate, Land Registration, 
Leasehold, Legal Mortgage, Lien, Mem- 
orandum OF Deposit, Mortgage, Root of 
Title, Tenancy in Common, Yorkshire 
Registry of Deeds.) 

TOKEN MONEY. English cupro-nickel 
and bronze coins are token money ; that is, 
the value of the metal in them is less than 
the value attached to the coins by law. 
Cupro-nickel is legal tender only to the ex- 
tent of forty shUlings, and bronze to the 
extent of one shilling. The George VI three- 
penny piece (nickel-brass) is also a token 
coin and is legal tender to the extent 
of two shillings. (See Coinage, Legal 
Tender.) 

TONTINE POLICY. A life poUcy on 
which no bonus is payable in the event of the 
death of a policy holder, such bonus only 
vesting on "^e policy maturing at the end 
of a given period, usually fifteen or twenty 
years. During that term of years (the 
Tontine period) the policy will not have a 
surrender value. In the case of an ordinary 
endowment assurance, the bonus additions 
are payable in the event of the death of the 
assured, or on such policy maturing. 

The word "Tontine” is derived from 
Tonti, an Italian banker of the seven- 
teenth century, who invented a Tontine 
annuity, an annuity shared by subscribers 
to a loan, with the benefit of survivorship, 
the annuity being mcreased as the sub- 
scribers died. (Palgrave’s Dictionary of 
Polihcal Economy.) 

TORT. A civil wrong which arises in- 
dependently of any contract. 

TOWN CLEARING. Before the war of 
1939-1945, it embraced banks within roughly 
one square mile of the Bank of England. 
On the evacuation of the London Bankers' 
Clearing House to Stoke-on-Trent on the 
outbreak of war in 1939, and the establish- 
ment of a General Clearing there, the Town 
Clearing remained in London with its area 
considerably restricted. Moreover, its opera- 
tions were confined to the clearance of 
cheques paid in at Town Clearing branches 
on other Town Clearing branches. The 
number of such branches or offices was con- 
siderably curtailed. Cheques on Town 
Clearing branches paid in at banking offices 
outside the area were cleared through the 
Gendal Clearing. There are now two Town 
Clearings daily, the second being confined 
to articles of ;^5,000 and over. 
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The rules for the Town Clearing are given 
under Clearing House. 

TRADE BILL. A bill drawn in connection 
with actual trade operations. The term is 
used to distinguish the paper from a bank 
bill or from a "kite" or "accommodation 
biU" {q.v.). 

TRADE DISCOUNT. Wholesale traders 
sometimes issue price catalogues in which 
goods are listed at standard prices. From 
such prices a deduction is made called Trade 
Discount and the net figure represents the 
real selling price for the time being (which 
may be subject to Cash Discount). 

The advantage of the S5rstem is seen where 
wholesale prices are subject to frequent 
movements. Such movements are adjusted 
by an advice to customers of an altered rate 
of Trade Discount ; otherwise the laborious 
and expensive method of issuing a fresh cata- 
logue would result. Trade Discount must not 
be confused with Cash Discount {q.v.). 

TRADERS’ CREDITS. In 1930 a scheme 
was set up by the banks whereby customers 
are enabled to settle their trade accounts 
without drawing and remitting cheques in 
mdividual settlement. Under the scheme 
a customer hands in a cheque for the total 
amount of the accounts he wishes to pay, 
accompanied by a form setting out the name 
of each creditor, the bank and branch where 
such creditor’s account is kept, and the 
amount to be credited. The customer also 
furnishes the bank with a separate credit 
slip for each creditor. 

An essential part of the scheme is that a 
written consent from each creditor must be 
furnished to the bank to the efiect that he 
is agreeable to be credited in account with 
the sums due to him from time to time. 

The scheme has been largely adopted and 
has resulted in considerable saving of money 
and labour to both the customers and the 
banks, principally by avoiding the drawing 
and clearance of individual cheques. Any 
small charge made by the ban^ for the 
services is ofiset by Uie saving of labour, 
etc., on the part of the customer. 

TRADING ACCOUNT. The account of 
a business concern which shows how the 
gross profit has been arrived at. For 
example, in a manufacturing business there 
may appear on the credit side — 

Amount of sales. 

Stock on hand at end of period. 

And on the debit side — 

Amount of stock at commencement of 
period. 

Purchases and carriage. 


Productive wages. 

Balance, gross profit (carried to Profit and 
Loss Account). 

TRANSFER CERTIFICATE. In the few 
companies which do not issue a fresh certifi- 
cate upon a transfer of the shares, a transfer 
certificate is issued to be preserved along 
with the original certificate. For example, 
where John Brown holds ten certificates for 
one share each in the Kingmoor Water 
Company, Ltd., and he sells the shares to 
John Jones, the company gives Jones a 
transfer cer^cate in the following form — 
I do hereby certify that a deed of transfer of 
ten ordinary shares, etc., in the Kingmoor 
Water Company, Ltd., bearing the date 

day of 

19 , from John Brown, of to 

John Jones, of , has been 

deposited at the of&ce of the said Company 
in Carlisle, and duly registered in their 
books on the day of , 

19 . 

Secretary. 

The ten old certificates and the transfer 
certificate are, of course, kept by Jones. 

TRANSFER FEE. The fee which is 
generally payable to a company upon the 
registration of a transfer of shares or stock. 
The fee is usually 2s. 6d. (See Transfer 
OK Sharks*) 

TRANSFER IN BLANK. (See Blank 
'I'ranskkr . ) 

TRANSFER OF MORTGAGE. Where a 
mortgagor is entitled to redeem, he may 
require a mortgagee, instead of reconveying 
the property to him, to assign the mortgage 
debt and convey the mortgaged property to 
a third party, and the mortgagee is l^und to 
comply. (Section 95, Law of Property Act, 
1925.) 

On the other hand, a mortgagee has the 
right to dispose of the mortgage by transfer 
to a third party. 

The old method of transfer of a mortgage 
by a mortgagee was by a conveyance of the 
fee simple vested in him to the transferee, 
coupled with an assignment of the mortgage 
debt. The mortgagor usually joined in fhe 
conveyance to evidence that he had notice 
of the transfer; the equity of redemption, 
of course, remained with him. The new 
method of transfer of a mortgage is by execu- 
tion of a deed declaring that the mortgagee 
transfers the benefit of the mortgage. 

By the Law of Property Act, 1925, 
Sociioii 1 ^ 4 

"(1) A deed executed by a mortgagee 
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purporting to transfer his mortgage 
or the benefit thereof shall, unless 
a contrary intention is therein ex- 
pressed, and subject to any pro- 
visions therein contained, operate 
to transfer to the transferee — 

“ (a) the right to demand, sue for, 
recover and give receipts 
for, the mortgage money or 
the unpaid part thereof, 
and the interest then due, 
if any, and thenceforth to 
become due thereon ; and 
‘‘(6) the benefit of all securities 
for the same, and the benefit 
of and the right to sue on 
all covenants with the mort- 
gagee, and the right to 
exercise all powers of the 
mortgagee; and 

" (c) all the estate and interest in 
the mortgaged property then 
vested m the mortgagee 
subject to redemption or 
cesser, but as to such estate 
and interest subject to the 
right of redemption then 
subsisting." 

If the mortgagor does not join in the 
transfer, the transferee should ascertain 
from the mortgagor, in writing, what is 
actually due under the mortgage. Until 
the mortgagor has received notice of the 
transfer, he is entitled to make payments 
to the mortgagee, of either principal or 
interest, and to have credit for them as 
against the transferee ; but when the 
mortgagor is a party to the transfer, he 
enters into a covenant with the transferee for 
payment of the mortgcige debt and interest. 

For the statutory form of transfer of mort- 
gage as given in the third schedule to the 
Law of Property Act, 1925, see under 
Statutory Mortgage. 

An alternative method of transfer is avail- 
able, namely where a statutory receipt is 
executed for the moneys due under the 
mortgage, and it expresses the money as 
having been paid by someone not imme- 
diately entitled to the equity of redemption, 
i.e. by someone other than the original 
mortgagor or his transferee, the receipt will 
operate as a transfer by deed of the benefit 
of the mortgage to him, unless it is expressly 
provided otherwise, or the mortgage is 
discharged out of money in the hands of a 
personal representative or trustee. (Section 
1 15 (2) Law of Property Act, 1925.) 

Wbifire a banker takes a transfer of a 


mortgage (as is exceptionally done when 
taking over an advance from another bank, 
instead of getting a fresh charge executed), 
the advance so transferred must be taken by 
way of loan on which all reductions are 
permanent. Otherwise, by the operation of 
the Rule in Clayton's case, all credits to the 
account will reduce the amount covered by 
the mortgage and all debits will be in the 
nature of fresh advances not covered by the 
mortgage security. A transfer of mortgage, 
whereby the transferor absolutely makes over 
his interest to a third party, must not be 
confused with a sub-mortgage, where a 
mortgagee mortgages his interest but has the 
right to pay off the sub-mortgage and resume 
his former rights in the mortgage. (See 
Mortgage, Sub-mortgage.) 

TRANSFER OF SECURITIES (PUBLIC 
TRUSTEE). In addition to the information 
given under Public Trustee {q.v.) regard- 
ing the powers and duties of the I^blic 
Trustee, bankers should note the somewhat 
peculiar practice of the Department in 
connection with the transfer of securities. 

By Rule 21 of the Statutory Rules and 
Orders, 1912 — 

"(1) No transfer by the Public Trustee 
of any securities or assurance by 
him of any land forming part of 
the trust property shall be made 
except under the hand and official 
seal of the Public Trustee, or under 
the hand and seal of an officer of 
the Public Trustee authorised in 
writing by him to act in that behalf 
either generally or in any particular 
case. 

"(2) Any such transfer or assurance by 
an officer so authorised shall have 
the same effect as if the same were 
made by the Public Trustee under 
his hand and official seal." 

Sales and purchases of investments are 
made only upon the written order of the 
Public Trustee. 

Where registered stocks are to be trans- 
ferred to the Public Trustee, the deed of 
transfer is signed by the Public Trustee. 
If there are several accounts in his name, 
each account is earmarked by a name, a 
letter, a figure, or a combination thereof. 
The earmarking is added to the deed of 
transfer in the Department of the Public 
Trustee. The object of the earmark is to 
enable the Public Trustee to identify each 
holding with the particular trust to which 
it belongs, and in order that dividends may 
be paid direct to the beneficiaries or their 
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banking accounts. In the case of a joint 
account in the names of the Public Trustee 
and another person, no earmarking is 
necessary as the additional name is sufficient 
identification, but if there are two or more 
joint accounts in the same names it is 
requisite to earmark them. 

Banks and other companies recognise this 
practice, and make out separate dividend 
warrants for each account. 

When a sale or transfer of registered 
stock takes place, the deed of transfer is 
executed by the Public Trustee. Upon a 
purchase, payment is made by the Public 
Trustee only when a duly certified trans- 
fer, or an executed transfer with the 
relative certificate attached, is delivered 
at the Securities Department of the Public 
Trustee Office or at a bank, as may be 
arranged. 

In connection with the purchase or sale 
of bearer securities the Public Trustee may, 
upon a sale, request a banker to surrender 
such securities against payment of the pro- 
ceeds, and, upon a purchase, may request 
him to make payment therefor upon delivery 

TRANSFER OF SHARES. The instrument 
of transfer of shares should be in accordance 
with the company’s regulations. In com- 
panies formed under the Companies Clauses 
Consolidation Act, 1845, the transfer must 
be by deed ; in other companies the transfer 
may be under hand or under seal, according 
to the articles of the company. In practice, 
however, the tendency is for the common 
form of transfer deed to be used, irrespec- 
tive of the company’s articles, except in 
those cases where a special form of transfer 
IS necessary. The common form of transfer 
requires execution under hand; neverthe- 
less, transfers in the common form are 
usually sealed. In order to obtain an official 
quotation on the London Stock Exchange, 
one of the conditions is that the articles 
must stipulate that the common form of 
transfer shall be used. 

The usual form of transfer under seal is 
given in the next column. 

Table A of the Companies Act, 1948, 
provides — 

Transfer of Shares. 

'*22. The mstrument of transfer of any 
share shall be executed by or on 
behalf of the transferor and trans- 
feree, and, except as provided by 
sub-paragraph (4) of paragraph 2 
of f^e Seventh Schedule to the 



I in consideration of 

the sum of paid by 
hereinafter called the said trans- 
feree, do hereby bargain, sell, 
assign and transfer to the said 
transferee of and in 

the undertaking called 
To hold unto the said transferee 
executors, adminis- 
trators, and assigns, subject to 
the several conditions on which 
held the same immediately 
before the execution hereof ; and 
the said transferee do hereby 
agree to accept and take the 
said subject to the 

conditions aforesaid. As wit- 
ness our hands and seals this 
day of in the year 

of our Lord one thousand nine 
hundred and 


Signed, sealed, and delivered by the above- 
named in the presence of 

Signature 

§ Address 

Occupation 



Signed, sealed, and delivered by the above- 
named m the presence of 

tn 

Sigpnatur© 

s 

5 Address 
^ Occupation 



Act, the transferor shall be deemed 
to remain a holder of the share 
until the name of the transferee is 
entered in the register of members 
in respect thereof. 

“23. Subject to such of the restrictions 
of these regulations as may be 
applicable, any member may trans- 
fer all or any of his shares by 
instrument in writing in any usual 
or common form or any other form 
which the directors may approve. 

“24. The directors may decline to register 
the transfer of a share (not being 
a fully-paid share) to a person of 
whom they shall not approve, and 
they may also decline to register 
the transfer of a share on which 
the company has a lien. 

“25. The directors may also decline to 
recognise any mstrument of trans- 
fer unless — 

“(a) a fee of 2s. 6d. or such 
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lesser sum as the directors 
may from time to time re- 
quire is paid to the company 
in respect thereof ; 

“(i>) the instrument of transfer 
is accompanied by the cer- 
tificate of the shares to 
which it relates, and such 
other evidence as the direc- 
tors may reasonably require 
to show the right of the 
transferor to make the trans- 
fer; and 

“(tf) the instrument of transfer 
is in respect of only one 
class of share. 

“26. If the directors refuse to register a 
transfer they shall withhi two 
months after the date on which the 
transfer was lodged with the com- 
pany send to the transferee notice 
of the refusal. 

“27. The registration of transfers may be 
suspended at such times and for 
such periods as the directors may 
from time to time determine, pro- 
vided always that such registration 
shall not be suspended for more 
than thirty days in any year. 

“28. The company shall be entitled to 
charge a fee not exceeding 2s. 6d. 
on the registration of every pro- 
bate, letters of administration, 
certificate of death or marriage, 
power of attorney, notice in lieu of 
distringas, or other instrument.” 

Shares should not be registered in the 
name of a minor, as he may subsequently 
repudiate the contract. 

Certain banks and insurance companies 
require a special form of transfer to be used ; 
in some cases the forms must be filled up 
only by the officials of the companies, and 
in other cases the forms are supplied by the 
companies for use by those who require 
them. Thwe are special provisions with 
regard to the sale and timisfer of bank 
shares. (See Lbbman’s Act.) 

The consideration money set forth in a 
transfer may difier from that which the first 
sdler will receive, owing to sub-sales by the 
original buyer. The amount which is entered 
in the transfer is the {nice given by the last 
purchaso*. 

When a transfer is executed out of Great 
Britain the signature should be attested by 
H.M. Consul, or Vice-Consul, a Clergyman, 
Blagistrate, Not^uy PubUc« or by some other 
person holding a public position, as most 
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companies refuse to recognise signatures not 
so attested. When a witness is a female, 
she must state whether she is a spinster, 
wife, or widow ; and if a wife she must give 
her husband’s name, address and quality, 
profession or occupation. The date must be 
inserted in words and not in figures. 

Contractions should not 1 m made in a 
transfer, and the full names, addresses and 
occupations of all the parties should be given. 

The instrument of transfer must be 
executed both by the transferor and trans- 
feree. When the document has been signed 
by the transferor he hands it, with the certifi- 
cate, against payment of the purchase 
money, to the transferee, who also signs it 
and lien sends the transfer and the certifi- 
cate to the company’s office along with the 
company’s fee for registration in order that 
the shares may be registered in his name. 
The process is usually carried through by a 
broker. When a transfer is received for 
registration it must be carefully scrutinised 
and the particulars of the shares should be 
compared with the share register. If the 
instrument is correctly stamped and properly 
filled up and executed, the company will, 
before issuing a new certificate, send a notice 
to the transferor advising him that a docu- 
ment of transfer purporting to be signed by 
him has been received and that the shares 
will, unless he replies by return (or within, 
say, three da3rs) to the contrary, be regis- 
tered in the name of the transferee. If 
there are two or more joint holders of the 
shares it is advisable to send a notification 
to each one. Such a notice helps to prevent 
a company registering a transferee upon a 
forged transfer. A company must, within 
two months after the registration of a 
transfer, have the new certificate ready for 
delivery. (See Section 80 of the Companies 
Act, 1948.) 

\^en transfers have been passed by the 
directors and new certificates issued, they 
should be filed away in such a manner that 
any one may be found at a moment's notice 
if required. A good plan is to number each 
one and to place the same number in the 
register of members opposite the name of the 
transferor. 

In the case of shares which are not fully 
paid, the directors of a company should 
consider whether a proposed transferee is 
good> for the liability upon the shares ; that 
is, if the articles give the directors power to 
refuse to register an unsatisfactory person. 
If the articles do not give such power the 
directors cannot refuse to register a transfer. 
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In R$ Pool Shipping Co., Ltd. (1919), 
122 L.T. 338, where the articles of associa- 
tion gave the directors power to refuse any 
transfer of shares of wWch they might not 
approve, it was held that a renunciation of 
rights to new shares was not a transfer of 
shares within the meaning of the articles 
and that the directors were not entitled to 
refuse to register the person in whose favour 
the rights to certain shares had been 
renounced. 

Shares are very frequently transferred 
into a banker’s name, or the names of his 
nominees, or the name of a nominee com- 
pany, as security for a loan or overdraft. 
It is to be noted that the person in whose 
name shares are registered may be merely 
a trustee, or a nominee of the true owner; 
and that, if the registered holder obtains a 
loan against a deposit of the certificate, the 
true owner may intervene at any time 
before the banker has registered the shares 
and compel the banker to surrender the 
certificate. When a banker, however, with- 
out notice of any prior equitable charge, 
obtains a transfer duly executed and gets it 
registered, he has a legal title to the shares 
or stock transferred by the instrument. 
When the banker is registered as the owner 
of shares which are not fully paid he becomes 
liable for any calls that may be made, which 
is not the case if he merely holds the certifi- 
cate with a blank transfer, or does not 
register a completed transfer. Though 
registration is necessary to give a banker a 
legal title, he will, as a rule, be quite safe 
if he holds the certificate and a duly executed 
transfer, and gives notice to the company. 

When giving notice, the banker should ask 
the company to state whether notice of any 
prior charge has been received. The com- 
pany may probably not accept notice, or 
even acknowledge receipt of the letter sending 
it, and it is, therefore, advisable for a banker 
to be able to prove that the notice was sent 
to the company. The company should be 
advised when the banker ceases to have a lien 
on the shares. 

A limited company is under no obligation 
to accept notice, as by the Companies Act, 
1948, Action 117, "no notice of any trust, 
expressed, implied, or constructive, shall be 
entered on the register, or be receivable by 
the registrar, in the case of companies regis- 
tered in England." When notice is given it 
does not, therefore, perfect an equitable title 
or secure priority over a security of prior 
date of which no notice was given to the 
company. 


But where a company has a lien upon its 
shares for all debts due from the holder 
thereof (see the case of Bradford Banking 
Co. V. Briggs &• Co., under Lien), the com- 
pany is afiected by notice of an equitable 
interest. In that case it was held that the 
notice was not notice of a trust as defined 
in Section 117, but affected the company in 
their capacity as traders to the extent of the 
interest of the bank, and that the company 
could not, in respect of moneys which became 
due from the shareholder to the company 
after receipt of the notice, claim priority over 
advances by the bank made after such notice. 

Under the rules of the London Stock 
Exchange, one of the conditions precedent 
to application for an official quotation is that 
fully paid shares shall be free from all lien. 

With regard to a "notice in lieu of 
distringas" served upon a company, see 
Distringas. 

Before registering shares in the bank’s 
name, or the names of its nominees, a banker 
naturally ascertains if there is any liability 
upon the shares. The certificate, however, 
does not always show how much has been 
paid up per share, and the information 
must be obtained from other sources. If 
shares are only partly paid up, they should 
not be registered in the bank’s name ; 
the certificates should merely be held 
with a blank or a completed transfer. 
(See Blank Transfer.) The registered 
holder of partly paid up shares is, as stated 
above, liable for any calls that are made. 
(See Calls.) 

The transfer can be sent in to the company 
at any subsequent date for registration, but 
it is doubtful if it will hold good if the 
transferor dies or becomes banl^upt before 
registration is effected. It should be noted 
that, though a surrender of the share 
certificate is necessary in nearly all cases, 
there are a few instances where a surrender 
is not necessary before a transfer can be 
effected. Certificates need not be pro- 
duced when transferring National Bank 
shares. Provincial Bank of Ireland shares, and 
Royal Exchange Assurance Corporation stock. 

Although a banker can, when the shares 
are registered in his name and he holds an 
authority to sell them, dispose of them, 
when necessary, without further reference 
to the transferor, it is customaty to give 
the transferor notice of an intention to sell. 
If the banker does not hold (and cannot 
obtain) a transfer of the shares, to enforce 
the security, application must be made to the 
Court for an order iat foreclosure or sale. 
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The various ways in which shares can be 
made available as security are — 

1. A simple deposit of the certificate, with 

or without notice to the company. 

2. A deposit of the certificate, accom- 

panied by a memorandum of deposit, 
with or without notice to the com- 
pany. 

3. A deposit of the certificate with a blank 

transfer and memorandum of deposit, 
with or without notice to the com- 
pany. 

4. A deposit of the certificate with a com- 

pleted transfer and memorandum of 
deposit, with or without notice to the 
company. 

5. Registration of the shares in the name 

of a nominee company, or the names 
of nominees. A memorandum of 
deposit should be held. 

Nos. 1, 2, and 3 are merely equitable 
charges, and may be postponed to a prior 
equitable charge. 

No. 4 is only an equitable security, but the 
legal estate can be obtained at any moment 
by sending in the transfer for registration. 

No. 5 is, of course, the best form in which 
to take the security. 

Although shares may be registered in the 
names of a bank's nominees, and those 
nominees be regarded by the company as 
the actual owners of the shares and the 
persons to whom dividends will be paid and 
who will be held liable for any calls which 
are made, it is, of course, understood between 
the customer and the bank that the transfer 
has been effected merely for the purposes 
of security and that, as soon as the necessity 
for the security ceases, the shares will be 
retransferred to the customer. To make 
the position clear a memorandum or agree- 
ment is signed by the customer on the same 
date as '^e transfer is signed, qualif 3 dng 
the deed of transfer and stating that the 
shares are transferred to the bank as security 
for all mone 3 rs owing and that the bank 
may, when necessary, realise the shares for 
the purpose of repaying any advance. (See 
Memorandum op Deposit.) All dividends 
received by the bank on such shares belong, 
of course, to the customer and will be credited 
to his account. A record should be kept of all 
stocks and shares registered in the names of 
the bank's nominees, so that, when the divi- 
dends are received, the banker may know to 
whom they belong, and that, when notices 
are received from file companies with respect 
to an issue of new shares or anything likely 
to affect the interests of the shareholders, 
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the notices may be forwarded at once to the 
customers. 

When the security is no longer required 
the shares are retransferred to the persons 
entitled to them. The shares thus retrans- 
ferred do not always bear the individual 
numbers of the shares originally deposited 
with the bank, and it should be noted that 
in the Scottish case of Crerar v. Bank of 
Scotland (June, 1921), where a customer 
claimed to have the identical shares which 
had been originally deposited retransferred 
to her, the Court of Session held that the 
bank was bound to identify the shares 
deposited by particular customers, unless the 
customers acquiesced in the course followed 
by the bank, that is to retransfer the shares 
without regard to the original numbers. 

Where shares are transferred to a nominee 
company or the nominees of a bank as 
security for a loan or overdraft, the con- 
sideration which is inserted in the document 
of transfer is generally five shillings or ten 
shillings. Such a consideration is called a 
"nominal consideration,” and the transfer 
requires to be impressed with a ten-shilling 
stamp. (See Nominal Consideration.) 
The transferor's signature should be wit- 
nessed by a bank official, but not by one of 
the nominees. (See Forged Transper.) 

It is important to note that if a transfer 
taken by a banker as security should eventu- 
ally be proved to be forged, the banker may, 
even though the shzu'es were transferred 
into his name and sold, be compelled to 
make good the value of the shares to the true 
owner. Transfers should therefore, when 
possible, be signed in the presence of an 
official of the bank, and particularly if the 
shares are in the names of several persons. 
(See Forged Transper.) Where a banker’s 
name is inserted in a transfer as the trans- 
feree, the banker should not sign as witness 
to the transferor's signature. 

It frequently happens that part of the 
shares included in a transfer which is held 
by a banker is sold by the customer. In 
such cases a fresh transfer should be taken 
for the shares which still remain as security. 
It is not sufficient to alter and initial the 
old transfer. A fresh transfer should also 
be taken, e.g. where shares are split into 
smaller denominations than quoted in the 
transfer; and where a further instalment 
is paid on partly paid shares if the amount 
paid up is quoted in the transfer. 

Whhre a company is being wound up 
voluntarily, every transfer of shares, made 
after the commencement of the winding up. 
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except transfers made with the sanction of 
the liquidator, shall be void ; and in the case 
of a winding up by the Court, every such 
transfer shall, unless the Court otherwise 
orders, be void. (Sections 282 and 227, 
Companies Act, 1948.) 

A stockbroker often gives a banker 
security over shares which have been 
given to him by a client as security. (See 
Blank Transfer, Stamp Duty, Stock- 
broker’s Loans ) 

The stamps upon transfers must be 
impressed. 

The following scale of duties applies to 
transfers of stocks and shares, save inscribed 
Canadian Government stock and stocks to 
which the Colonial Stock Act applies — 


Any Stock, Shares or Marketable Securi- £ s. d. 
ties where the amount or value of the 
consideration for the sale does not 


exceed £5 



, , 

0 

2 

0 

Exceeds £5 and does not exceed £10 

0 

4 

0 

„ £10 

>> 

II 

£15 

0 

6 

0 

» £15 

>> 

II 

£20 

0 

8 

0 

» £20 

II 

II 

£25 

0 

10 

0 

„ £25 

II 

II 

£50 

1 

0 

0 

£50 

II 

II 

£75 

1 

10 

0 

£75 

II 

II 

£100 

2 

0 

0 

» £100 

II 

II 

£125 

2 

10 

0 

„ £125 

II 

II 

£150 

3 

0 

0 

„ £150 

II 

II 

£175 

3 

10 

0 

,, £175 

II 

II 

£200 

4 

0 

0 

» £200 

II 

II 

£225 

4 

10 

0 

» £225 

II 

II 

£250 

5 

0 

0 

M £250 

II 

II 

£275 

5 

10 

0 

„ £275 

II 

II 

£300 

6 

0 

0 


£300 — for every £50 and also for any 

fractional part of £50 . . .10 0 


Where the transfer is effected merely as 
security, with a nominal consideration of, 
say, five shillings, the deed of transfer takes a 
stamp of ten shillings (see Nominal Con- 
sideration), and the agreement under hand, 
which usually accompanies it, takes a stamp 
of sixpence. (See Section 23 (2), Stamp 
Act, 1891, under Agreement.) This latter 
stamp may be either impressed or adhesive. 
If the agreement is under seal it is liable to 
ad valorem duty like a mortgage. (See 
Section 86 (1) (i), under Mortgage ) 

A transfer must be stamped within thirty 
days after its execution, or within thirty days 
from the date of its arrival in the United 
Kingdom 

As to composition for stamp duty see 
Composition (Transfers, Shares). 

With regard to the duty upon instruments 
of transfer of shares, stock and debentures, 
the following circular was issued by the 
Inland Revenue on 29th April, 1910 — 

“ It has been brought to the notice of the 
Board of Inland Revenue on several occa- 
sions that instruments of transfer of shares. 


stock, and debentures, have been presented 
to be stamped with the fixed duty of 10s., 
although upon inquiry they were found to be 
properly liable to the ad valorem duty. 

“The Board believe that, in the majority 
of these cases, the mistake has been due to 
a misapprehension of the requirements of the 
law. They accordingly desire to make the 
provisions of the law which affect this matter 
more generally known, in order to protect 
those who are responsible for seeing that the 
transfers are properly stamped, more especi- 
ally the registering officers of public com- 
panies and municfipal corporations, from 
penalties which may be inadvertently 
incurred. 

“Instruments of transfer are properly 
stamped with the fixed duty of 10s. when 
the transaction falls within one of the 
following descriptions — 

(а) Vesting the property in trustees on the 

appointment of a new trustee, or 
the retirement of a trustee. 

(б) A transfer, as for a nominal con- 

sideration, to a mere nominee of the 
transferor where no beneficial in- 
terest in the property passes. 

(c) A transfer by way of security for a 
loan ; or a retransfer to the original 
transferor on repayment of a loan. 

{d) A transfer to a residuary legatee of 
stock, etc., which forms part of the 
residue divisible under a will. 

{e) A transfer to a beneficiary under a will 
of a specific legacy of stock, etc. 

(/) A transfer of stock, etc., being the 
property of a person dying intestate, 
to the party or parties entitled to it. 

“In cases (&) and {c) a certificate setting 
forth the facts of the transaction, signed by 
both the transferor and the transferee, should 
be required. 

“As errors are believed to occur, especially 
in cases of transfers made in distributing the 
estate of a deceased person, the Board wish 
to point out that the fixed duty does not 
apply to transfers made for this purpose 
except when they fall within one of the 
descriptions {d), {e) and (/), mentioned 
above. It follows, therefore, that any trans- 
fer of stock, etc., which is made by the execu- 
tors of a will in discharge, or partial dis- 
charge, of a pecuniary legacy, is chargeable 
with ad valorem duty at the rate of 10s. (now 
£^2) per cent on the amount of the legacy, 
or of such part of it as is discharged by the 
transfer, and this amount should be set 
forth in the instrument as the consideration 
for the transfer. 
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“Similarly if a transfer is made on a sale, 
or in liquidation of a debt, or in exchange 
for other securities, ad valorem duty is pay- 
able on the value or agreed value of the 
consideration. 

“Under the provisions of the Finance 
(1909-10) Act, 1910, a transfer of any shares, 
stock or marketable security by way of gift 
inter vivos is chargeable with ad valorem 
stamp duty at the same rate as if it were a 
transfer on sale, with the substitution of the 
value of the stock or security for the con- 
sideration. The transfer must be adjudicated. 

“Transfers to or from ’trustees otherwise 
than for effectuating the appointment of a 
new trustee or the retirement of a trustee 
should be required to be adjudicated. 

“Section 17 of the Stamp Act, 1891, im- 
poses on all registering officers the duty of 
satisfying themselves that all instruments 
of transfer are adequately stamped before 
they admit them to registration. The 
Board are well award that it is not alwa}^ 
easy for a registering officer to determine the 
particular circumstances under which any 
such instrument which may come before 
him has been made, but their experience 
goes to show that it is generally possible to 
ascertain by inquiry the actual facts of the 
case, and they desire to urge upon all regis- 
tering officers, who may have to deal with 
instruments purporting to be properly 
stamped with the fixed duty of 10s., the 
necessity of satisf}dng themselves that the 
provisions of the law have been complied 
with in each case, before they admit the 
instrument to registration. 

“ In any case where a registering officer has 
reasonable doubt whether an instrument 
is duly stamped, and the parties decline to 
give the information necessary to enable him 
to satisfy himself on this point, and in all 
cases of transfers by way of gift inter vivos, 
he should refuse to register the transfer, 
unless the instrument bears the Board's 
Adjudication Stamp. In order to obtain that 
stamp the parties interested must present the 
instrument at the office of the Solicitor, Lon- 
don, or Edinburgh, the case may be, 
where all needful information can be ob- 
tained." 

On 17th June, 1910, a further circular was 
issued by liie Inland Revenue, as follows — 
“With reference to the circular to secre- 
taries of Public Companies dated 29 April 
last, the attention of the Board of Inland 
Revenue has been called to the fact that 
difficulty is sometimes experienced in obtain- 
ing, in ^ cases (h) and (c) mentioned in the 


circular, a certificate of the facts of the 
transaction signed by the transferor and 
transferee. The Board, therefore, desire to 
intimate to secretaries and other registering 
officers that while they consider that, as a 
general rule, the best form of evidence of 
the correctness of the fixed duty of 10s. 
borne by a transfer in such cases will be 
found to be a certificate signed by both the 
transferor and transferee, they have no 
objection to the receipt of other evidence, 
provided it shows, clearly and satisfactorily, 
the nature of the transaction. Where, for 
instance, the transferee is a well-known 
bank and the required certificate is given 
by an accredited representative of the bank, 
the Board would accept such a certificate 
without requiring the instrument to be 
adjudicated. A similar case is one in 
which a satisfactory certificate is given 
by a member of a stock exchange actmg 
for one or other of the parties to the transfer. 

“ In any case, however, in which the regis- 
tration officer is not satisfied that the 
transfer is duly stamped with the fixed duty 
of 10s., he should not hesitate to refer the 
parties to the Board.” 

On 5th September, 1910, another circular 
was issued by the authorities at Somerset 
House as follows — 

"With reference to the circular to secre- 
taries of public companies, dated the 29th 
April, and the 17th June last, I am directed 
by the Board of Inland Revenue to inform 
you that it has been represented to them 
that, with very few exceptions, transfers for 
nominal consideration to or from banks or 
their nominees clearly fall within classes 
excepted from the provisions of Section 74 
of the Finance (1909-10) Act, 1910, imposing 
ad valorem duty, and that it is not necessary 
or desirable that representatives of banks, 
in furnishing certificates in regard to the 
stamp duty, should specify the facts of each 
particular transaction. 

“In all the circumstances the Board are 
of opinion that, in the case of transfers of 
this nature executed by a well-known bank 
or its official nominees, the interests of the 
Revenue would, as a general rule, be ade- 
quately protected if registering officers were 
furnished with a certificate by an accredited 
representative of the bank to the efiect that 
the transfer is excepted from Section 74 of 
the Finance (1909-10) Act, 1910, and is duly 
stamped. 

“It is to be understood that this modifi- 
cation of the Board’s previous circulars 
applies only to the case of banks, and that 
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in other cases the requirements of those 
circulars should continue to be observed." 

A further modification of the above 
circulars was issued by the Board of Inland 
Revenue in February, 1911 — 

"I am directed by the Board of Inland 
Revenue to inform you that they will offer 
no objection if Registering Ofl&cers think 
fit to register transfers of stock or marketable 
securities which admittedly operate as 
voluntary dispositions inter vivos, and which 
are stamped with ad valorem duty upon 
the market value of the stock or securities 
at the date of the instrument, without 
insisting upon adjudication. As the Regis- 
tering Officer will be in a position to supply 
authoritative information as to the value of 
the stock or securities, it will be open 
to him to obtain the adjudication stamp at 
any time if necessity should arise in any 
particular case of this description, e.g. if 
the transfer should be required for pro- 
duction in evidence in a Court of Law. 

"The Board have received representations 
to the effect that Registering Officers should 
not be under any obligation to inquire 
into the sufficiency of the stamp on a trans- 
fer for nominal consideration which has 
been passed by an Official Deed Marking 
Officer for stamping with the fixed duty 
of 10s. after execution. With a view to 
meeting this suggestion as far as practic- 
able, ^e Board have issued instructions 
that if a written explanation of the facts 
is produced to a Marking Officer and accepted 
as justifying him in passing an executed 
transfer for stamping with 10s., he shall 
mark the explanation with the words 
"Transfer passed for 10s.” his initials, and 
his Office stamp, and return it to the person 
presenting the transfer in order that it 
may be available for production to the 
Registering Officer. The explanation will 
be required to contain sufficient particulars 
to identify it with the transfer to which it 
relates. An official form (No. 19) will be 
provided for use in such cases if desired. 

“Where a transfer for nominal con- 
sideration stamped with 10s. is produced 
to a Registering Officer accompanied by a 
written explanation thus certified by a 
Marking Officer, the Board will not hold the 
Registering Officer liable to any penalty 
under Section 17 of the Stamp Act, 1891, 
if he accepts the transfer for registration 
without questioning the sufficiency of the 
stamp. The explanation should be retained 
by the Registering Officer. 

“It sho^ be understood that this certi- 
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fication by a Marking Officer is not equiva- 
lent to adjudication, and that it is possible 
that cases may arise in which the Registering 
Officer, in consequence of special information 
in his possession or for some other good 
reason, may feel it incumbent upon him to 
require that the transfer be formally pre- 
sented for adjudication in accordance with 
the provisions of Section 12 of the Stamp 
Act, 1891.” 

(See Blank Transfer, Certificate, 
Companies, Leeman’s Act, Shares, Trans- 
mission OF Shares.) 

TRANSFER ORDER. When a bank 
holds a warehousekeeper’s certificate or 
receipt {q.v.) in its own name, the bank 
signs, when necessary, an order addressed 
to the warehousekeeper to transfer the 
goods into the customer’s name. If delivery 
of the goods is required, a delivery order 
must be signed. (See Delivery Order.) 

TRANSFER RECEIPT. The receipt which 
is usually given by the Secretary of a com- 
pany when a document of transfer is pre- 
sented for registration. 

TRAN SFER REGI STER. A transfer regis- 
ter contains particulars of all the transfers 
of a company’s shares which are agreed to by 
the directors. The register is usually 
ruled so as to show the date of registration, 
the transferor’s name and address, the num- 
ber of shares transferred and the distinctive 
numbers, the number of the old certificate 
and the folio of the register of members 
where the transferor’s name appears, the 
name, address and description of the 
transferee, the number of the new certificate, 
and the folio of the share register where the 
transferee’s account is to be found. 

It is customary to close the transfer books 
for a number of da3rs prior to the general 
meeting. On the printed report and balance 
sheet of a bank there is usually, along with 
the announcement of the date of the general 
meeting, a notice to the effect that the 
transfer books will be closed for days, 
beginning on and ending with the 

day of the meeting. 

TRANSFEROR BY DELIVERY. A trans- 
feror by delivery is defined by the Bills of 
Exchange Act, Section 58, as follows — 

“(1) Where the holder of a bill payable 
to bearer negotiates it by delivery 
without indorsing it, he is called a 
'transferor by delivery.' 

“ (2) A transferor by delivery is not liable 
on the instrument. 

"(3) A transferor by delivery who nego- 
tiates a bill thereby warrants to his 
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immediate transferee being a holder 
for value that the bill is what it 
purports to be, that he has a right 
to transfer it, and that at the time 
of transfer he is not aware of any 
fact which renders it valueless.” 
(See Bearer, Bill of Exchange, 
Negotiation of Bill of Ex- 
change.) 

A transferor by delivery does not warrant 
that the instrument will be paid and in fact 
is not liable to a transferee if the bill is 
dishonoured for want of funds, etc. If, how- 
ever, it transpires that there is a forgery on 
the bill, the transferor by delivery is liable 
for breach of warranty. 

TRANSMISSION OF SHARES. When a 
shareholder dies, the right to deal with the 
shares passes to the executors or adminis- 
trators, who produce to the company for 
registration the probate of the will or the 
letters of administration. The date of the 
shareholder’s death should be entered in the 
register with a note of the executors’ or 
administrators’ names and addresses. The 
probate or letters of administration should 
be mdorsed with a note that they have 
been exhibited to the company. 

Unless the executors or administrators 
request to be registered as the actual holders 
of the shares, they will not be liable person- 
ally for any calls which may be made. If 
their names are entered in the register of 
shareholders merely as the executors or 
administrators of the deceased, the estate 
remains liable for calls. Some companies, 
however, do not permit shares to stand in 
the names of executors or administrators. 
When shares are specifically left by will it 
is nevertheless necessary for a transfer 
to be executed from the executors to the 
legatee. 

When shares m a bank are transferred 
into the names of the personal representa- 
tives of a deceased under such circum- 
stances as to constitute notice to the bank 
that the shares are held in a fiduciary 
capacity, the bank could not exercise its 
lien on the shares in order to recover money 
lent to the representatives for purposes not 
authorised by the trust. See under Lien. 

When shares are transferred by the repre- 
sentatives to a person to whom the shares 
have been left, the consideration in the 
transfer is merely a nominal one, say, five 
shillings. The stamp duty on such a transfer 
is ten shillings. But if they are transferred 
to a legatee, who agrees to accept them 
instead of his cash legacy, the stamp duty 


is ad valorem and the consideration will be the 
price agreed upon between the representa- 
tives and the legatee. 

Where a company has power to refuse to 
register an unsuitable person as a share- 
holder, it cannot avoid registering a legatee 
to whom shares may have been specifically 
bequeathed by a deceased shareholder, even 
if that legatee is considered quite unreliable 
for the liability upon the shares, unless the 
company's articles of association give the 
directors express power to decline to register 
any such person becoming entitled to shares 
in consequence of the death of a member. 

By Article 24 of Table A, directors may 
decline to register any transfer of shares, not 
being fully-paid shares, to a person of whom 
they do not approve. This Clause does not 
apply to a person claiming shares by trans- 
nussion, but Article 30 (see below) extends 
the directors' right to decline registration to 
a person entitled to shares by transmission. 

In companies where Table A applies (see 
Section 8 under Articles of Association) 
the regulations are — 

Transmission of Shares. 

“ 29. In case of the death of a member the 
survivor or survivors where the deceased 
was a joint holder, and the legal personal 
representatives of the deceased where he 
was a sole holder, shall be the only persons 
recognised by the company as having any 
title to his interest in the shares , but nothing 
herein contained shall release the estate of a 
deceased joint holder from any liability in 
respect of any share which had been jointly 
held by him with other persons. 

”30. Any person becoming entitled to a 
share in consequence of the death or bank- 
ruptcy of a member may, upon such evidence 
being produced as may from time to time 
properly be required by the directors and 
subject as hereinafter provided, elect either 
to be registered himself as holder of the 
share or to have some person nominated by 
him registered as the transferee thereof, but 
the directors shall, in either case, have the 
same right to decline or suspend registra- 
tion as they would have had in the case of a 
transfer of the share by that member before 
his death or bankruptcy, as the case may be. 

”31. If the person so becoming entitled 
shall elect to be registered himself, he shall 
deliver or send to the company a notice in 
writing signed by him stating that he so 
elects. If he shall elect to have another per- 
son registered he shall testify his election by 
executing to that person a transfer of the 
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share. All the limitations, restrictions and 
provisions of these regulations relating to 
the right to transfer and the registration of 
transfers of shares shall be applicable to any 
such notice or transfer as aforesaid as if the 
death or bankruptcy of the member had not 
occurred and the notice or transfer were a 
transfer signed by that member. 

“ 32. A person becoming entitled to a share 
by reason of the death or bankruptcy of the 
holder shall be entitled to the same dividends 
and other advantages to which he would be 
entitled if he were the registered holder of 
the share, except that he shall not, before 
being registered as a member in respect of 
the share, be entitled in respect of it to 
exercise any right conferred by membership 
in relation to meetings of the company. 

"Provided always that the directors may 
at any time give notice requiring any such 
person to elect either to be registered him- 
self or to transfer the share, and if the notice 
is not complied with within ninety days the 
directors may thereafter withhold payment 
of all dividends, bonuses, or other moneys 
payable in respect of the shares until the 
requirements of the notice have been com- 
plied with." 

Where a shareholder is domiciled abroad, 
probate or letters of administration should 
be obtained in England. But where a 
Court of Probate in a British possession, 
to which the Colonial Probates Act, 1892, 
applies, has granted probate or letters of 
administration, they may, as provided by 
Section 2 of that Act, be produced to a 
Court of Probate in the United Kingdom 
to be sealed with the seal of the Court, and 
thereupon they shall have the like force and 
effect as if granted by the Court. (See 
Companies, Executor, Shares, Transfer 
OF Shares.) 

TRAVELLERS’ CHEQUES. A form of 
travel currency giving the holder the 
security of a letter of credit and the con- 
venience of a local currency. 

Travellers’ cheques have for the most part 
ousted circular notes as a popular form of 
credit instrument for travel. 

In this country they are usually issued in 
denominations of £ 2 , £ 5 , and ;^10, and are 
encashable at the correspondents — at home 
or abroad — of the issuing bank. In practice, 
they are usually acceptable in payment of 
accounts on board ship, at hotels, and stores. 

They are in a form whereby the beneficiary 
signs as drawer of a draft on the head ofiSce 
of the issuing bank. They should be so 
signed immediEitely on issue and, instead of 


a letter of indication, a place is provided on 
the cheque for the signature of the bene- 
ficiary on its presentation for encashment at 
the correspondent bank, but not before. 
This provides a method of identification of 
the beneficiary. 

Travellers' cheques are usually paid for on 
issue and they attract stamp duty of two- 
pence as on an ordinary cheque. 

It is a condition of issue that in the case 
of loss or theft the liability must be borne 
by the beneficiary. The issuing bank can- 
not take the responsibility of advising all 
its correspondents of loss or theft. 

Travellers’ cheques can also be issued in 
currency. 

TRAVELLERS' LETTER OF CREDIT. 

(See Circular Letter of Credit.) 

TREASURE TROVE. Where money, 
plate, or bullion is found hidden in the earth 
or other private place and the owner is 
unknown, it is termed "treasure trove’’ and 
passes into the possession of the Crown. 

If similar property is found on the surface 
of the ground, it is not treasure trove, and 
the finder has a title to it against the whole 
world except the true owner. 

TREASURY BILLS. These bills are issued 
by the Treasury under 40 Viet. c. 2 for money 
borrowed by the Government and form part 
of the floating debt of the country. They 
have been issued in the past at three, six, 
nine, or twelve months from the date of the 
bills, but since the resumption in 1921 of 
the system of tendering for Treasury Bills, 
only bills of three months’ currency have 
been issued.* By Section 5 the prmcipal 
money of any Treasury Bill shall be charged 
on and payable out of the Consolidated 
Fund of the United Kingdom. Section 8 
says with respect to the issue of Treasury 
Bills the following provisions shall have 
effect: (1) Treasury Bills shall be issued by 
the Bank of England under the authority of 
a warrant from the Treasury, countersigned 
by the Comptroller and Auditor-General of 
the receipt and issue of His Majesty’s 
Exchequer; (2) each Treasury Bill shall be 
for the amount directed by the Treasury. 

By Section 13 the Bank of England may 
lend to His Majesty upon the credit of 
Treasury Bills, any sum or sums not exceed- 
ing in the whole the principal sums named in 
such bills. The first issue of Treasury Bills 
was in 1877, the date of the above Act. 
Treasury Bills are also issued under various 
subsequent Acts. 

* As from 22nd April, 1950, Treasury Bills have a 
currency of 91 days. 



TRE] 


DICTIONARY OF BANKING 


The following is a specimen of a Treasury 
Bill- 

Due 18/A March, 19 

Treasury Bill. 

B 

Per Acts 40 Viet. c. 2 & 52 Viet. c. 6. 

;^5,000. London, 18/A Dec., 19 . 

This Treasury Bill entitles* 
or order to pajrment of Five Thousand 
Pounds at the Bank of England out of the 
Consolidated Fund of the United Kingdom 
on the 18th day of March, 19 . 

Secretary to His Majesty's Treasury. 

In a letter to the Economist, November, 
1909, Lord Welby explained that Treasury 
Bills were invented by Mr, Walter Bagehot 
in 1877. The Chancellor of the Exchequer 
wished to provide certain funds by an 
increase of the floating debt. Mr. Bagehot's 
advice was asked, and he replied: "The 
English Treasury has the finest credit in 
the world, and it mUst learn to use it to 
the best advantage. A security resembling 
as nearly as possible a commercial bill of 
exchange — ^that is, a bill issued under dis- 
count, and falling due at certain intervals — 
would probably be received with favour by 
the money market, and would command 
good terms." His advice was acted upon, and 
the bills have continued in favour ever since. 

When the Government requires to borrow 
upon Treasury Bills an announcement for 
tenders appears in the Gazette and forms of 
tender may be obtained from the Bank of 
England. As the bills do not cany interest, 
they are tendered for at a discount. Tenders 
are received at the Bank of England each 
Friday for bills to be issued during the 
following week, the day for payment being 
at the option of the party tendering. Tenders 
are now submitted by the Discount Market 
as a syndicate. No tender may be for a 
lesser amount than ;^50,000, but a proportion 
only of the tender may be allo^d. The 
bills are issued in denominations of ;^5,000, 
;£10,000, ;i25,000, ;^50,000, and ;^100,000. 
Treasury Bills take no da 3 r 8 of grace. 

Treasury Bills are also issu^ "on tap" 
at the Bank of England, but only to the 
various Public Departments. 

The following is a notice in the London 
Gazette for 29th July, 1949, inviting tenders 
for Treasury Bills — 

TENDERS FOR TREASURY BILLS 

1. The Lords CommisskHiers of His Majesty’s 
Treasury hereby s^ve notice that Tenders be 

* If this blank be not filled in, the Bill will be 
paid to Bearer. 
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received at the Chief Cashier’s Office, at the Bank 
of England on Friday, the 5tb August, 1949, at 
1 p.m. for Treasury Bills to be issued under the 
Treasury Bills Act, 1877, the National Debt Act, 
1889, and the National Loans Act, 1939, to the 
amount of £200,000,000. 

2. The Bills will be in amounts of £5,000, £10,000, 
£25,000, £50,000, or £100,000. They will be dated 
at the option of the tenderer on any business day 
from Monday, the 8th Augiut, 1949, to Saturday, 
the 13th August, 1949, inclusive, and will be payable 
at three months after date. 

3. The Bills will be issued and paid at the Bank 
of England. 

4. Each Tender must be for an amount not less 
than £50,000 and must specify the date on which 
the Bills required are to be dated, and the net amount 
per cent (bemg an even multiple of one penny) which 
will be given for the amount applied for. Separate 
Tenders must be lodged for Bills of different dates. 

5 Tenders must be made through a London 
Banker, Discount House, or Broker. 

6 The persons whose Tenders are accepted will 
be informed of the same not later than the foUowmg 
day, and payment m full of the amounts of the 
accepted Tenders must be made to the Bank of 
England by means of cash or a Banker’s Draft on 
the Bank of England not later than 1.30 p.m. 
(Saturday, 12 noon) on the day on which the relative 
Bills are to be dated. 

7. Members of the House of Commons are not 
precluded from tendering for these Bills 

8. Tenders must be made on the prmted forms, 
which may be obtamed from the Chief Cashier’s 
Office, Bank of England. 

9 The Lords Commissioners of His Majesty’s 
Treasury reserve the right of rejecting any Tenders. 

Treasury Chambers. 

2m July, 1949. 

TREASURY DEPOSIT RECEIPTS. Re- 
ceipts issued to certain banks by the Bank 
of England in respect of short-term loans 
made to the Government, under special 
arrangements introduced in 1940. The re- 
ceipt acknowledges the deposit with the 
Bank of England of a stated sum (in mul- 
tiples of ;^500,000) for account of H.M. 
Treasury. It states the date of repayment — 
154, 182, or 210 days from the date of deposit 
— and the rate of interest. 

In June, 1940, the Government decided 
that in view of the existing volume of 
Treasury Bills and of the uneven spread of 
the receipt of revenue, it was desirable to 
arrange additional facilities to cover the 
weekly war-enhanced needs of the Treasury. 
Accordingly it was agreed that the London 
Clearing Banks and the Scottish Banks 
would week by week make short-period 
loans to the C^vemment in the form of 
deposits repayable in six months and bear- 
ing interest at a rate to be fixed from time 
to time. Initially, the rate was 1^ per cent, 
but oh 22nd October, 1945, it was reduced 
to f per cent. The total amount required in 
any wedc is decided by the Government, 
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and the banks concerned make the necessary 
arrangements to provide the required sum, 
apportioning it among themselves. The 
security provided by the Government takes 
the form of a Treasury Deposit Receipt. 
Unlike Treasury Bills, the use of which 
previously had been tiie principal method 
of financing Government short-period re- 
quirements, Treasury Deposit Receipts are 
non-negotiable. They are not repayable 
before their due date, except (a) to provide 
for subscriptions to any public Government 
issues (other than Treasury Bills), or (6) to 
cover any emergency needs. Repayment for 
the latter purpose can be obtained only 
under discount at Bank Rate, and is there- 
fore a costly procedure. 

Under these arrangements the Govern- 
ment is able to obtain the short-term funds 
it requires by means of a longer term 
security than had previously been used, and 
to employ for this purpose part of the war- 
time inflated balances held by the public 
with the banks. 

The growth of Government expenditure 
during the war years resulted in a large 
increase m the amount of the Floating Debt. 
The following figures show the part played by 
banks’ loans against Treasury Deposit 
Receipts, in the finance of this increase — 



FlocUtt 

£Mi] 

1st June, 
1940 

1 ^ Debt 
[lions 

23rd July, 
1949 

Treasury Bills 

Ways and Means Advances 
Treasury Deposit Receipts 

Total 

1,497-5 

50-4 

4,491-3 

338-8 

1,258-5 

£1,547-9 

£6,088-6 




There has been a corresponding influence on 
the composition of the assets of the banks 
concerned. The returns as at 30th June, 
1949, for the London Clearing Banks showed 
that their aggregate holdings of Treasury 
Deposit Receipts amounted to 19*4 per cent 
of their total deposits. Treasury Deposit 
Receipts are not now issued by the Govern- 
ment. 

TREASURY NOTES. On the outbreak of 
war with Germany in 1914, the Treasury 
issued £\ and 10s. notes to act as legsd 
tender for any amoimt. (See Currency 
Notes.) 

Notes issued by the Treasury of the United 
States, where they are a legal tender. 

TRIAL OF THE PYX. The Pyx (,ri»{.s, a 
box) is a box in which are preserved samples 
of the coins made at the Mint. A jury of the 


Goldsmiths Company, who are summoned 
by the Lord Chancellor, test the coins 
annually (called the Trial of the P30C) to 
see that the legal weight and fineness of 
the coins are maintained. 

TRUST CORPORATION. Under the Law 
of Property Act, 1925, Trust Corporation 
means the Public Trustee or a corporation 
either appointed by the Court to be a trustee, 
or entitled by rules made under the Public 
Trustee Act, 1906, to act as custodian 
trustee. This includes a bank. (See under 
Custodian Trustee.) 

By the Law of Property Act, 1925, Section 
27 (2), in a disposition on trust for sale of 
land or in the settlement of the net proceeds, 
the proceeds of sale or other capital money 
arising under the disposition shall not be 
paid to fewer than two persons as trustees 
of the disposition, except where the trustee 
is a trust corporation. 

By the Law of Property (Amendment) 
Act, 1926, "trust corporation ” includes, in 
relation to the property of a bankrupt and 
property subject to a deed of arrange- 
ment, the trustee in bankruptcy and the 
trustee under the deed respectively. (Sec- 
tion 3.) 

TRUST DEED FOR DEBENTURES. The 
debentures themselves may create a charge 
upon the property of the company, or there 
may be a separate trust deed. >^en there 
is a trust deed the company’s property, free- 
hold and leasehold, is by it vested in the 
trustees on behalf of the debenture holders, 
and power is given therein to the trustees, 
upon the occurrence of certain events, to 
enter into possession and realise the property 
for their benefit. It is much more convenient 
for the debenture holders to have two or 
three trustees to protect their interests, than 
for the debenture holders themselves to do so. 

Every debenture holder has the right (on 
certain payments) to a copy of any trust 
deed. (See Debenture.) 

A trust deed must be registered in the 
company’s register of mortgages and particu- 
lars delivered to the registrar of companies. 
(See Debenture ; Registration of 
Oharohs ) 

TRUST INSTRUMENT. (See under 
Settled Land.) 

TRUST LETTER OR RECEIPT OR 
LETTER OF HYPOTHECATION. A docu- 
ment executed by the pledgor of goods or 
the documents of title thereto, when such 
are released to him by a banker, in order 
that the goods may 1^ sold and the loan 
repaid, or that they may be warehoused or 
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reshipped. As the essence of a pledge is 
possession of the thing pledged, the release 
of documents of title by the banker would 
deprive him of his rights as pledgee and in 
the absence of provisions otherwise would 
deprive him of his security altogether. 
Professor Gutteridge in Bankets’ Commercial 
Credits, says • "Viewed as a whole, the legal 
consequences of a letter of hypothecation 
may ^ defined as a bailment of the docu- 
ments of title to the pledgor by the pledgee, 
coupled with an equitable assignment or 
charge by the pledgor of the proceeds of 
sale." 

The usual form of letter of trust or hypothe- 
cation acknowledges receipt of the docu- 
ments of title mentioned in the schedule, 
and that they are held by the customer as 
trustee for the banker. The customer 
further undertakes to deal with the goods 
as agent for the banker for the purpose of 
getting delivery of the goods and selling or 
warehousing them, and binds himself to 
pay over the proceeds of sale to the banker 
or to deliver to him the relative documents 
of title, such as dock warrants if, for example, 
bills of lading have been released under the 
trust letter. The customer also binds 
himself to effect any necessary insurance 
and to keep the transaction separate from 
others. 

A purchaser of the goods or relative docu- 
ments with notice of the trust created by 
such a document will be bound to pay the 
purchase price to the banker on demand, if 
it has not already been paid to the customer. 
But an innocent purchaser who pays the 
sale proceeds to the customer will not be 
liable to the banker if the customer has 
diverted such proceeds to his own ends. 
The precaution of indorsing the documents 
of title with notice of the trust is not prac- 
ticable, and beyond confining trust releases 
to undoubted borrowers and closely watching 
for the proceeds of sale, there is no safeguard 
against a dishonest customer. 

A banker is sometimes faced by a claim 
by third parties to sale proceeds in respect 
of goods subject to a trust letter. In In re 
David Allester, Ltd., [1922] 2 Ch. 211, a 
liquidator of a company which had pledged 
bills of lading to a bank and later received 
them back under a trust letter for sale pur- 
poses, claimed that the bank's security was 
void through non-registration as "a charge 
created or evidenced by an instrument 
which, if executed by an individual, would 
require registration as a bill of sale." ( Vide 
Companies Act, 1948, Section 95.) It was 


held that the letter of trust neither created 
nor evidenced the charge which was created 
by the pledge and that the pledge was prior 
to and quite distinct from the letter of trust. 
It was further held that if the Bills of Sale Act 
did apply, the trust letter did not require 
registration because it did not come within 
the definition of a bill of sale mentioned in 
Section 4 of the Bills of Sale Act, 1878. 

A trust letter is not a charge on book 
debts. In the above case it was held "these 
letters of trust really create no mortgage or 
charge on book debts in any true sense of 
the word at all. The bank had its charge 
before these letters came into existence.” 

A trust letter takes the relative goods out 
of the operation of the reputed ownership 
clause in bankruptcy, (In re Young Hamil- 
ton & Co., [1905] 2 K.B 381.) 

In Lloyds Bank Ltd. v. Bank of America 
National Trust Savings Association, {\dd&'\ 
2 All E.R. 63, a company pledged bills of 
lading to the plaintiff which were afterwards 
released under a trust letter. Instead of 
selling the goods and accounting to the 
plaintiffs for the proceeds, the company 
pledged the documents afresh to the defend- 
ants for other advances. The company 
failed and the plaintiffs claimed return of 
the documents of title in question. It was 
held and confirmed on appeal that the com- 
pany were in possession of the goods with 
the consent of the owner under Section 2(1) 
Factors Act, 1889, and hence free to deal 
with them. This is an example of the risks 
run with trust releases. 

TRUSTEE. A trustee is the person to 
whom property is intrusted in order that he 
may deal with it in accordance with the 
directions given by the creator of the trust. 
The person for whose benefit a trust is 
created is called the cestui que trust (plural, 
cestuis que trustent). 

A trustee must take as much care of the 
trust property as a reasonable business man 
would of his own property, and he must not 
make a profit out of the trust. 

If customers (who are, in fact, trustees) 
open an account in their joint names and 
the banker has no notice or knowledge that 
they are trustees, the account may be treated 
as an ordinary joint account. But if John 
Brown and John Jones come to a banker 
with a request to open an account as 
"Trustees of R. Smith, J, Brown, J. Jones," 
and the banker recommends with the idea of 
avoiding notice of trust, that the account 
should be called, e.g. "John Brown and 
John Jones, S. account," the banker could 
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not maintain, in the event of any subsequent 
trouble, that he was unaware that it was a 
trust account. His position would be 
exactly the same as if the account had been 
opened with a direct reference to the trust. 
All trustees should operate on a trust account 
unless the trust instrument permits less than 
the full number to sign, or a trustee is going 
abroad for more than a month, when, by 
Section 25 of the Trustee Act, 1925, he may 
appoint an attorney. (See under Power of 
Attorney.) Where it is expedient to depart 
from this rule it is customary to take an 
indemnity from the body of trustees and, in 
some cases, to arrange for copies of the 
account to be furnished periodically to the 
non-signing trustees. In ve Flower (1884), 
27 Ch.D. 592, Mr. Justice Kay said: "The 
very reason why more than one trustee is 
appointed is that they shall take care that 
the trust property or moneys shall not get 
into the hands of one of them alone, and 
that they shall take care that the trust 
property or moneys are always under the 
power or control of every one of them." 

The credit balance of an account in the 
name of "John Brown in trust for J. Jones" 
(or any similar wording giving notice of a 
trust), could not be held by a banker as a 
set-off for an overdraft on John Brown’s 
private account ; neither could a banker 
successfully hold to an amount transferred 
wrongfully by John Brown from the trust 
account to satisfy any pressing demands of 
the banker for a reduction of John Brown's 
overdraft. A transaction of that nature 
would give such a plain indication of irregu- 
larity that no banker would be justified m 
accepting money from that source’. But a 
banker could hold a balance on, say a No. 2 
account as a set-off to the customer’s over- 
drawn No. 1 account, even if the moneys 
in the No. 2 account should ultimately 
be proved to be trust moneys, so long 
as the banker had no knowledge of the 
fact. 

If a trustee transfers an amount from the 
trust account to his own private account, 
and there is no benefit designed for the bank, 
the bank is not under any liability to ascer- 
tain that the trustee is entitled to make 
such transfer. But a banker must not be 
a party to a breach of trust. It has been 
held that if it is shown that a personal 
benefit to the banker is stipulated for, it will 
most readily establish the fact that the 
banker is in privity with the breach of 
trust. {Gray v. Johnston (1868), L.R. 3 H. 
L. 1.) 


In Ex parte Kingston (1871), 6 Ch.D. 362, 
Lord Justice Mellish said: "We are not 
really doing any prejudice to bankers by 
establishing a rule that if an account is in 
plain terms headed in such a way that a 
banker cannot fail to know it to be a trust 
account, the balance standing to the credit 
of that account will, on the bankruptcy of 
the person who kept it, belong to the trust." 

Where a trustee has mixed trust moneys 
with moneys in his private account, see 
under Clayton’s Case. 

Securities deposited by trustees must not 
be given up, except under the authority of 
all the trustees. 

If bearer bonds are lodged by a customer 
as security for an overdraft, and it ultimately 
transpires that the bonds do not belong to 
the customer but to a trust, the banker's 
right to the security will not be affected, pro- 
vided that when he took the bonds he was in 
complete ignorance that they belonged to a 
trust. If instead of a negotiable security, as 
bearer bonds, the customer deposited a certi- 
ficate of shares registered in his own name, 
along with a memorandum of deposit or a 
blank transfer, and the shares are eventually 
proved to belong to a trust, the banker will 
not be able to retain the security. To avoid 
such an unfortunate position and to have a 
complete security a banker should, when 
taking certificates, have the stock or shares 
registered in his own name or the names of 
his nominees. 

Where a customer has an overdrawn 
trust account he is personally liable, and 
any credit balance on his private account 
may, after reasonable notice, be set-off 
against the overdraft. (See Set-Off.) 

By the Trustee Act, 1925 — 

Power to Deposit Money in Bank. 

Trustees may, pending the negotiation 
and preparation of any mortgage or charge, 
or during any other time while an investment 
is being sought for, pay any trust money 
into a bank to a deposit or other account, 
and all interest, if any, payable in respect 
thereof shall be applied as income. (Section 
11 ( 1 ).) 

Deposit of Documents for Safe Custody. 

Trustees may deposit any documents held 
by them relating to the trust, or to the trust 
property, with any banker or banking com- 
pany or any other company whose business 
includes the undertaking of the safe custody 
of documents, and any sum payable in 
I respect of such deposit shall be paid out of 
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the income of the trust property. (Section 

21 .) 

Bearer bonds held by a trustee must be 
deposited by him a bank for safe 

custody and collection of income. (Section 
7. See under Trustee Investments.) 

Power of Trustees to Gtve Receipts. 

The receipt in writing of a trustee for any 
money, securities, or other personal property 
shall be a sufficient discharge to the person 
paying, transferring, or delivering the same, 
and shall exonerate him from being answer- 
able for any loss or misapplication thereof. 
(Section 14 (1).) 

“ (2) This Section does not, except where 
the trustee is a trust corporation, 
enable a sole trustee to give a valid 
receipt for — 

“ (a) the proceeds of sale or other 
capi^ money arising under 
a trust for s^e of lamd ; [as 
amended by the Law of 
Property (Amendment Act), 
1926] 

“ (6) Capital money arising under 
the Settled l^d Act, 1925.” 
(See Trust Corporation.) 

Power to Employ Agents. 

Trustees or personal representatives may* 
instead of acting personally, employ and 
pay an agent, whether a solicitor, banker, 
stockbroker, or other person, to transact 
any business or do any act required to be 
transacted or done in the execution of the 
trust or the administration of the testator's 
or intestate’s estate, including the receipt 
and payment of money, and shall be entitled 
to be allowed and paid all charges and 
expenses so incurred, and shall not be 
responsible for the default of any such agent 
if employed in good faith. (Section 23, (1).) 

A banker would not be protected if be 
acted on the signatures of less than all the 
trustees, unless such signatmres were justified 
under the above Section. In the/ourwo/ of 
the Institute of Bankers (Vol. 48, page 455), 
Sir John Paget says that Section 23 (1) 
"must be confined to the emplo3nnent of an 
outside agent, entitled to paid for his 
services, appointed by the whole body of 
trustees, ei^er a solicitor, banker, stock- 
broker, or someone holding an analogous 
position, to do some specific act or piece of 
^iness in relation to the trust property.” 
The words "pay an agent” are inapplicable 
to trustees (^eI^tmg any of their powers to 
one or more of then^ves. 


In Green v. Whitehead (1929), 45 T.L.R. 
602, it was held that a statutory trustee 
for sale of land in the United Kingdom 
who contracts to sell the land and to con- 
vey it in pursuance of the trust for sale, 
cannot delegate to his attorney the execution 
of the conveyance. Eve, J., said; "The 
operation of the power of attorney was to 
commit to the sole and absolute discretion 
of the grantee all those matters in which a 
trustee was bound to exercise his own judg- 
ment and to use his own discretion . . . Such 
a delegation wais not permissible.” 

"A trustee may appoint a banker or solici- 
tor to be his agent to receive and give a dis- 
charge for any money payable to ^e trustee 
under or by virtue of a policy of assurance, 
by permitting the banker or solicitor to have 
the custody of and to produce the policy 
of assurance with a receipt signed by the 
trustee, and a trustee shall not be chargeable 
with a breach of trust by reason only of his 
having made or concurred in making any 
such appointment. 

"Nothing in this subsection shall exempt 
a trustee from any liability which he would 
have incurred if this Act had not been 
passed, in case he permits any such money, 
valuable consideration, or property to remain 
in the hands or under the consol of the 
banker or solicitor for a period longer than 
is reasonably necessary to enable the banker 
or solicitor (as the case may be) to pay or 
transfer the same to the trustee.” (Section 
23 (3).) 

Power to Delegate Trusts during Absence 
Abroad. 

A trustee intending to remain out of the 
United Kingdom for more than one month 
may, by power of attorney, delegate to any 
person (including a trust corporation) the 
exercise during his absence of all or any of 
the trusts vested in him. A person being 
the only other co-trustee and not being a 
trust corporation cannot be appointed an 
attorney. The power of attorney shall not 
come into operation until the donor is out 
of the United Kingdom, and shall be revoked 
by his return. (Section 25.) 

A trust corporation includes a bank. (See 
Trust Corporation.) 

Power to Delegate Trusts whilst on 
War Service. 

.By the Execution of Trusts (Emergency 
Provinons) Act, 1939, a trusts, personsd 
r^resentative, tenant for life, or statutory 
owner may ddegate to any person or two 
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or more persons jointly the exercise of any 
functions vested in hiin as such during the 
whole or any part of the period he is en- 
gaged on war service and for a period of 
one month thereafter. 

Power to Raise Money by Mortgage. 

Where trustees axe authorised by the 
instrument creating the trust, or by law, 
to apply capital money for any purpose, they 
shall have power to raise the money by 
sale or mortgage of all or any part of the 
trust property. 

This Section applies notwithstanding any- 
thing to the contrary in the trust instru- 
ment, but does not apply to trustees of 
property held for charitable purposes, or 
to trustees of a settlement for the purposes 
of tl\p Settled Land Act, 1925, not being also 
the statutory owners. (Section 16.) 

Death of Trustee. 

(See Section 18 under Death of Trustee.) 

Power of Appointing New Trustees. 

Where a trustee is dead, or remains out of 
the United Kingdom for more than twelve 
months, or desires to be discharged, or 
refuses or is unht to act therein, or is an 
infant — 

(а) the person or persons nominated for 

the purpose of appointing new 
trustees by the instrument, if any, 
creating the trust; or 

(б) if there is no such person, or no such 

person able and willing to act, then 
the surviving or continuing trustees 
or trustee for the time being, or the 
personal representatives of the last 
surviving or continuing trustee ; 
may, by writing, appoint one or more other 
persons to be a trustee or trustees. (Section 
36, s.s. 1.) 

Limitation of Number of Trustees. 

The number of trustees of a settlement of 
land or holding land on trust for sale is 
limited to four. This limitation only applies 
to land, and does not apply to land vested 
in trustees for charitable, ecclesiastical, or 
public purposes. (Section 34.) 

Bankrupt Trustee. 

(See Section 41 under Bankrupt Person.) 

Executors. Administrators. 

This Act, except where otherwise expressly 
provided, applies to trusts, including, so far 
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as this Act applies thereto, executorships and 
administratorships. (Section 69 (1).) 

Breach of Trust. 

(See Breach of Trust.) 

Payment into Court. 

WTiere money or securities are vested in 
trustees, and the majority are desirous of 
paying the same into Court, but the con- 
currence of the other or others cannot be 
obtained, and the money or securities are 
deposited with a banker, the Court may 
order payment or delivery of the money 
or securities to the majority of the trustees 
for the purpose of payment into Court. 
(Section 63.) 

Infants. 

By the Law of Property Act, 1925, an 
infant cannot be appointed a trustee. 
(Section 20.) 

Trustees for Sale. 

Trustees for sale mean the persons (in- 
cluding a personal representative) holding 
land on trust for sale. (See Joint Tenants.) 

By the Law of Property Act, 1925, “a 
power to postpone sale shsJl, in the case of 
every trust for sale of land, be implied unless 
a contrary intention appears.” (Section 25, 
( 1 ).) 

“Notwithstanding an}rthing to the con- 
trary in the instrument (if any) creating a 
trust for sale of land or in the settlement of 
the net proceeds, the proceeds of sale or 
other capital money shall not be paid to or 
applied by the direction of fewer than two 
persons as trustees for sale, except where the 
trustee is a trust corporation, but this sub- 
section does not affect the right of a sole 
personal representative as such to give valid 
receipts for, or direct the application of, 
proceeds of sale or other capitid money, nor, 
except where capital money arises on the 
transaction, render it necessary to have more 
than one trustee.” (Section 27 (2), as 
amended by the Law of Property (Amend- 
ment) Act, 1926.) 

Trustees for sale have all powers of a 
tenant for life under the Settled Land Act, 
1925. (Section 28 (1).) (See Settled Land.) 

(See Breach of Trust, Custodian 
Trustee, Public Trustee, Trust Cor- 
poration, Trustee Investments.) 

TRUSTEE IN BANKRUPTCY. When a 
debtor is adjudicated bankrupt, his property 
shall become divisible amongst his creditors. 
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and shall vest in a trustee. (See Adjudica- 
tion IN Bankruptcy.) Until a trustee is 
appointed the official receiver acts as trustee. 

The trustee may be appointed by the credi- 
tors, or they may leave his appointment to 
the committee of inspection. The trustee 
must give security to the satisfaction of the 
Board of Trade, and the Board, when satis- 
fied, certifies that his appointment has been 
duly made. 

The trustee's title to the bankrupt’s 
property relates back to the earliest act of 
bankruptcy within three months of the 
receiving order. (See Section 37 under 
Adjudication in Bankruptcy.) See also 
Section 45 under Bankruptcy, and Section 
46 under Act of Bankruptcy. 

The Bankruptcy Act, 1914, provides — 

Powers of Trustee to Deal with Property. 

“55. Subject to the provisions of this Act, 
the trustee may do all or any of the following 
things — 

“ (1) Sell all or any part of the property of 
the bankrupt (including the goodwill 
of the business, if any, and the book 
debts due or growing due to the 
bankrupt), by public auction or 
private contract, with power to 
transfer the whole thereof to any 
person or company, or to sell the 
same in parcels: 

“ (2) Give receipts for any money received 
by him, which receipts shall effectu- 
ally discharge the person paying the 
money from all responsibility in 
respect of the application thereof : 

“ (3) Prove, rank, claim, and draw a divi- 
dend in respect of any debt due to 
the bankrupt : 

“ (4) Exercise any powers, the capacity to 
exercise which is vested in the trus- 
tee under this Act, and execute any 
powers of attorney, deeds and other 
instruments, for the purpose of 
carrying into effect the provisions 
of this Act: 

“ (5) Deal with any property to which the 
bankrupt is beneficially entitled as 
tenant in tail in the same manner 
as the bankrupt might have dealt 
with it. 

Powers Exercisable by Trustee with Permis- 
sion of Committee of Inspection, 

“ 56. Thetrustee nwy, with the permission 
of the committee of inspectimi, do all or any 
of the following things — 
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“(1) Carry on the business of the bank- 
rupt, so far as may be necessary for 
the beneficial winding up of the 
same: 

“ (2) Bring, institute, or defend any action 
or other legal proceeding relating to 
the property of the bankrupt: 

“ (3) Employ a solicitor or other agent to 
take any proceedings or do any 
business which may be sanctioned 
by the committee of inspection: 

“(4) Accept as the consideration for the 
sale of any property of the bankrupt 
a sum of money payable at a future, 
time subject to such stipulations 
as to security and otherwise as the 
committee think fit : 

“(5) Mortgage or pledge any part of the 
property of the bankrupt for the 
purpose of raising money for the 
payment of his debts : 

“(6) Refer any dispute to arbitration, 
compromise any debts, claims, and 
liabilities, whether present or future, 
certain or contingent, liquidated or 
unliquidated, subsisting or supposed 
to subsist between the bankrupt 
and any person who may have in- 
curred any liability to the bank- 
rupt, on the receipt of such sums, 
payable at such times, and gener- 
ally on such terms as may be agreed 
on: 

“(7) Make such compromise or other 
arrangement as may be thought 
expedient with creditors, or persons 
claiming to be creditors, in respect 
of any debts provable under the 
bankruptcy : 

“ (8) Make such compromise or other 
arrangement as may be thought 
expedient with respect to any claim 
arising out of or incidental to the 
property of the bankrupt, made or 
capable of being made on the trus- 
tee by any person or by the trustee 
on any person : 

“(9) Divide in its existing form amongst 
the creditors, according to its esti- 
mated value, any property which 
from its peculiar nature or other 
special circumstances cannot be 
readily or advantageously sold.” 
The permission given for the purposes of this 
Section shall not be a general permission to 
do all or any of the above-mentioned things, 
but diall only be a permission to do the 
particular thing or things for which permis- 
sion is sought in the spewed case or cases. 
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Power to Allow Bankrupt to Manage 
Property. 

“57. The trustee, with the permission of 
the committee of inspection, may 
appoint the bankrupt himself to 
superintend the management of the 
property of the bankmpt or of any 
part thereof, or to carry on the trade 
(if any) of the ban'^pt for the 
benefit of his creditors, and in any 
other respect to aid in administering 
the property, in such manner and 
on such terms as the trustee may 
direct. 

Allowance to Bankrupt for Maintenance or 
Service. 

“58. The trustee may from time to time, 
with the permission of the com- 
mittee of inspection, make such 
allowance as he may think just to 
the bankrupt out of his property for 
the support of the bankrupt and his 
family, or in consideration of his 
services if he is engaged in winding 
up his estate, but any such allow- 
ance may be reduced by the Court." 

Right of Bankrupt to Surplus. 

“ 69. The bankrupt shall be entitled to any 
surplus remaining after payment in full of his 
creditors, with interest, as by this Act 
provided, and of the costs, charges, and 
expenses of the proceedings under the 
bankruptcy petition." 

Subject to the retention of such sums 
as may be necessary for the costs of adminis- 
tration, the trustee shall declare and dis- 
tribute dividends amongst all creditors who 
have proved their debts. (See Dividends — 
In Bankruptcy.) 

Payment of Money into Bank of England. 

“89. (1) The Bankruptcy Estates Account 
shall continue to be kept by the 
Board of Trade with the Bank of 
England, and all moneys received 
by the Board of Trade in respect of 
proceedings under this Act shall be 
paid to that account. 

“ (2) Every trustee in bankruptcy shall, in 
such manner and at such times as 
the Board of Trade with the con- 
currence of the Treasury d^ect, pay 
the money received by him to the 
Bankruptcy Estates Account at the 
Bank of England, and the Board of 
Trade shall furnish him with a 


certificate of receipt of the money 
so paid. 

“ Provided that — 

“ (a) If it appears to the committee of 
inspection that, for the purpose of 
carrying on the debtor's business, 
or of obtaining advances, or because 
of the probable amount of the cash 
balance, or if the committee shall 
satisfy ^e Board of Trade that for 
any other reason it is for the advan- 
tage of the creditors that the 
trustee should have an account with 
a local bank, the Board of Trade 
shall, on the application of the com- 
mittee of inspection, authorise the 
trustee to make his payments into 
and out of such local bank as the 
committee may select ; 

“(6) in any bankruptcy composition or 
scheme of arrangement in which the 
Official Receiver is acting as trustee, 
or in which a trustee is acting with- 
out a committee of inspection, the 
Board of Trade may, if for special 
reasons they think fit to do so, upon 
the application of the Official 
Receiver or other trustee, authorise 
the trustee to make his payments 
into and out of such local bank as 
the Board may direct. 

“ (3) Where the trustee opens an account 
in a local bank, he shall open and 
keep it in the name of the debtor’s 
estate, and any interest receivable 
in respect of the account shall be 
part of the assets of the estate, and 
the trustee shall make his payments 
into and out of the local bank in the 
prescribed manner. 

“ (4) Subject to any general rules relating 
to small bankruptcies under Section 
129 of this Act, where the debtor at 
the date of the receiving order has 
an account at a bank, such account 
shall not be withdrawn until the 
expiration of seven da3rs from the 
day appointed for the first meeting 
of creditors, unless the Board of 
Trade, for the safety of the account, 
or other sufficient cause, order the 
withdrawal of the account. 

“ (5) If a trustee at any time retains for 
more than ten days a sum exceeding 
fifty pounds, or such other amount 
as the Board of Trade in any par- 
ticular case authorise him to retain, 
then, unless he explains the reten- 
tion to the satisfaction of the Board 
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of Trade, he shall pay interest on 
the amount so retained in excess 
at the rate of twenty per centum 
per annum, and shall have no claim 
for remuneration, and may be 
removed from his office by the 
Board of Trade, and shall be liable 
to pay any expenses occasioned by 
reason of his default. 

“ (6) All pa3rments out of money standing 
to the credit of the Board of Trade 
in the Bankruptcy Estates Account 
shall be made by the Bank of 
England in the prescribed manner." 

Trustee not to Pay into Private Account. 

"88. No trustee in a bankruptcy or under 
any composition or scheme of arrangement 
sh^l pay any sums received by him as 
trustee into his private account." 

Investment of Surplus Funds. 

"90. (1) Whenever the cash balance 
standing to the credit of the Bank- 
ruptcy Estates Account is in excess 
of the amount which in the opinion 
of the Board of Trade js required for 
the time being to answer demands 
in respect of bankrupts' estates, the 
Board of Trade shall notify the same 
to the Treasury, and shall pay over 
the same or any part thereof as the 
Treasury may require to the Trea- 
sury, to such account as the 
Treasury may direct, and the 
Treasury may invest the said sums 
or any part thereof in Government 
securities to be placed to the credit 
of the said account. 

" (2) Whenever any part of the money so 
invested is, in the opinion of the 
Board of Trade, required to answer 
any demands in respect of bank- 
rupts’ estates, the Board of Trade 
shall notify to the Treasury the 
amount so required, and the Trea- 
sury shall thereupon repay to the 
Board of Trade such sum as may be 
required to the credit of the Bank- 
ruj^y Estates Account, and for 
that purpose may direct the sale of 
such part of the said securities as 
may be necessary." 

The dividends on investments under Sec- 
tion 90 shall be paid into an account to be 
called "The Bsmkruptcy and Companies 
Winding-up (Fees) Account." (Economy, 
Miscellaneous JE’rovisions, Act, 19%.) 

By the Bankruptcy Rules, 1915 — 


" No. 342. Where the trustee is authorised 
to have an account at a local bank, he shall 
forthwith pay all moneys received by him 
in to the credit of the estate. All payments 
out shall be made by cheque payable to 
order, and every cheque shall have marked 
or written on the face of it the name of 
the estate, and shall be signed by the 
trustee. Every cheque shall be counter- 
signed in cases where there is a committee of 
inspection by at least one member of the 
committee, and by such other person, if any, 
as the creditors or committee of inspection 
may appoint, and where there is no com- 
mittee, by such person, if any, as the Board 
of Trade may direct.” 

The trustee shall, as soon as may be, take 
possession of the bankrupt's property. By 
Section 48 (6) — 

"6. Subject to the provisions of this Act 
with respect to property acquired 
by a bankrupt after adjudication, 
any treasurer or other officer, or any 
banker, attorney, or agent of a 
bankrupt, shall pay and deliver to 
the trustee all moneys and securities 
in his possession or power, as such 
officer, banker, attorney, or agent, 
which he is not by law entitl^ to 
retain as agaiast the bankrupt or 
the trustee. If he does not, he shall 
be guilty of a contempt of Court, 
and may be punished accordingly 
on the application of the trustee." 

The trustee’s title dates back to the earhest 
act of bankruptcy within three months of the 
receiving order. (See Act of Bankruptcy, 
Adjudication in Bankruptcy.) The pro- 
perty of a bankrupt shall vest in the trustee 
for the time being without any conveyance, 
assignment or transfer whatever. (Section 
53 (3).) 

The remuneration of a trustee shall be 
fixed by an ordinary resolution of the credi- 
tors, or if the creditors so resolve by the 
committee of inspection, and shall be in the 
nature of a commission or percentage. 
(Section 82 (1).) 

When the trustee has realised all the pro- 
perty of a bankrupt, or as much as he can, 
and distributed a final dividend he obtains 
his release by an order of the Board of Trade. 
(Section 93.) 

The creditors may, if they think fit, ap- 
point more trustees than one. When more 
than one are appointed the creditors shall 
declare whether any act to be done by the 
trustees is to be done by all or any one or 
more of such persons. (Section 77 (1).) 
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The creditors may also appoint persons to 
act as trustees in succession in the event of 
one or more of the persons first named 
declining to accept the office of trustee, or 
failing to give security, or of the appointment 
of any such person not being cer^ed by the 
Board of Trade. (Section 77 (2).) 

Cheques drawn by a trustee in bank- 
ruptcy are exempt from stamp duty. (See 
Section 148, under Bankruptcy.) 

See Section 56, above, as to a trustee’s 
power to borrow on the property of the 
bankruprt. If the trustee’s personal liability 
for an overdraft is required, a guarantee 
should be obtained. 

(See Bankruptcy, Committee of In- 
spection.) 

TRUSTEE INVESTMENTS. A trustee 
must invest the trust funds in accordance 
with the terms of the trust deed. In the 
absence of such directions the Trustee Act, 
1925, provides {inter alia) as follows — 

“Section 1. (1) A trustee may invest any 
trust funds in his hands, whether at 
the time in a state of investment or 
not, in manner following, that is to 
say — 

“ (a) In any of the Parliamentary 
stocks or public funds or 
Government securities of the 
United Kingdom: 

“ (5) On real or heritable securi- 
ties in the United Kingdom, 
including the security of a 
charge on freehold land by 
way of legal mortgage and a 
charge under Section 33 of 
the Fmance Act, 1896 : 

“(c) In the stock of the Bank 
of Ireland : 

“ {d) In India Seven, Five and a 
half. Four and a half. Three 
and a half. Three, and Two 
and a half per cent stock, or 
in any other capital stock 
which may at any time be 
issued by the Secretary of 
State in Council of India 
under the authority of Act 
of Parliament, and charged 
on the revenues of India, or 
any other securities the 
interest in sterling where- 
on is payable out of and 
charged on the revenues of 
India: 

“(«) In any securities the interest 
of which is for the time being 
guaranteed by Parliament: 


“(/) In consohdated stock created 
by the Metropolitan Board 
of Works, or by the London 
County Council, or in deben- 
ture stock created by the 
receiver for the Metropolitan 
Police District, or in metro- 
politan water stock : 

“(g) In the debenture or rent 
charge, or guaranteed or 
preference stock of any rail- 
way company in the United 
Kingdom incorporated by 
special Act of Parliament, 
and having during each of 
the ten years last past before 
the date of investment paid 
a dividend at the rate of not 
less than three per centum 
on its ordinary stock : 

“ {h) In the stock of any railway 
or canal company in the 
United Kingdom whose 
undertaking is leased in per- 
petuity or for a term of not 
less than two hundred years 
at a fixed rental to any such 
railway company as is men- 
tioned in paragraph (g) of 
this subsection, either alone 
or jointly with any other 
railway company : 

“(*) In the debenture stock of 
any company owning or 
operating a rs^way in India 
the interest in sterling on 
which is paid or guaranteed 
by the Secretary of State in 
Council of India: 

“ {j) In the “B” annuities of the 
Eastern Bengal, the East 
Indian, the Scinde Punjaub 
and Delhi, Great Indian 
Peninsula and Madras Rail- 
ways, or in any securities 
substituted therefor, and any 
like annuities which may at 
any time after the com- 
mencement of this Act be 
created on the purchase of 
any other railway by the 
Secretary of State in Council 
of India, and charged on the 
revenues of India, and which 
majr be authorised by Act of 
Parliament to be accepted 
by trustees in lieu of any 
stock held by them in thie 
purchased r^way; also in 
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deferred annuities comprised 
in the register of holders of 
annuity Class D and annui- 
ties comprised in the register 
of annuities Class C of the 
East Indian Railway Com- 
pany : 

(A) In the stock of any company 
owning or operating a rail- 
way in India upon which a 
fixed or minimum dividend 
in sterling is paid or guaran- 
teed by the Secretary of 
State in Council of India, or 
upon the capital of which 
the interest is so guaranteed : 

(/) In the debenture or guaran- 
teed or preference stock of 
any company in the United 
Kingdom, established for the 
supply of water for profit, 
and incorporated by special 
Act ■ of Parliament or by 
Royal Charter, and having 
during each of the ten years 
last past before the date of 
investment paid a dividend 
of not less than five per 
centum on its ordinary 
stock: 

(m) In nominal or inscribed 
stock issued, or to be issued, 
under the authority of any 
Act of Parliament or Pro- 
visional Order, by the cor- 
poration of any municipal 
trough in the United King- 
dom having, according to 
the returns of the last census 
prior to the date of invest- 
ment, a population exceed- 
ing fifty thousand, or by 
any county council in the 
United Kingdom : 

(n) In nominal or inscribed 
stock issued or to be issued 
by any commissioners incor- 
porated by Act of Parlia- 
ment for the purpose of sup- 
plying water, and having a 
compulsory power of levy^ 
rates over an area having 
according to the returns of 
the last census prior to the 
date of investment, a popu- 
lation exceeding fifty thous- 
and, provided that during 

, each of the ten years last 
past before the date of in- 


vestment the rates levied by 
such commissioners have not 
exceeded eighty per centum 
of the amount authorised by 
law to be levied: 

“(o) In any stocks, funds, or 
securities authorised under 
the Colonial Stock Act, 1900, 
or any Act extending the 
same, but subject to any 
restrictions thereby imposed : 
" {p) In any local bonds issued 
under the Housing (Addi- 
tional Powers) Act, 1919, and 
mortgages of any fund or 
rate granted after the pass- 
ing of that Act under the 
authority of any Act or 
Provisional Order by a local 
authority (including a county 
council) which is authorised to 
issue bonds under that Act : 
” (q) In any stock or securities 
issued in respect of any loan 
raised by the Government 
of Northern Ireland: 

“ (r) In any of the stocks, funds, 
or securities for the time 
being authorised for the in- 
vestment of cash under the 
control or subject to the 
order of the Court: 
and may also from time to time 
vary any such investment.” 

Owing to nationalisation of railways and 
repayment of India stocks, items {d), [g), 
{h), (*), and (k) are no longer available as 
trustee investments. 

"2. (1) A trustee may under the powers 
of this Act invest in any of the 
securities mentioned or referred to 
in Section 1 of this Act, notwith- 
standing that the same may be 
redeemable, and that the price 
exceeds the redemption value. 

“Provided that, m the case of any 
stock mentioned or referred to in 
paragraphs (g), (t), (A), (/), (w), (o). 
Ip) and (q) of subsection (1) of 
Section 1 of this Act, which is liable 
to be redeemed at par or at some 
other fixed rate, a trustee shall not 
be entitled to purchase the stock — 
"(a) at a price exceeding fifteen 
per centum above par or 
such other fixed rate: nor 
“(6) if the stock is liable to be so 
redeemed as aforesaid within 
fifteen years of the date of 
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purchase, at a price exceed- 
ing its redemption value. 

(2) A trustee may retain until redemption 
any redeemable stock, fund, or 
security which may have been 
purchased in accordance with the 
powers of this Act, or any statute 
replaced by this Act. 

3. Every power conferred by the pre- 

ceding Sections shall be exercised 
according to the discretion of the 
trustee, but subject to any con- 
sent or direction required by the 
instrument, if any, creating the 
trust, or by statute with respect 
to the investment of the trust 
funds. 

4. A trustee shall not be liable for 

breach of trust by reason only of 
his continuing to hold an invest- 
ment which has ceased to be an 
investment authorised by the 
trust instrument or by the general 
law. 

5. (1) A trustee having power to invest 

in real securities may invest and 
shall be deemed always to have 
had power to invest — 

“(a) on mortgage of property 
held for an unexpired term 
of not less than two hundred 
years, and not subject to a 
reservation of rent greater 
than a shillmg a year, or to 
any right of redemption or to 
any condition for re-entry 
except for non-payment of 
rent: and 

“(6) on any charge, or upon 
mortgage of any charge, 
made under the Improve- 
ment of Land Act, 1864. 

7. (1) A trustee may, unless expressly 
prohibited by the instrument creat- 
ing the trust, retam or invest in 
securities payable to bearer which, 
if not so payable, would have been 
authorised investments : 

“Provided that securities to 
bearer retained or taken as an in- 
vestment by a trustee (not being a 
trust corporation) shall, until sold, 
be deposited by him for safe custody 
and collection of income with a 
banker or banking company. 

“A direction that investments 
shall be retained or made in the 
name of a trustee shall not, for the 
purposes of this subsection, be 
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deemed to be such an express pro- 
hibition as aforesaid. 

“ (2) A trustee shall not be responsible for 
any loss incurred by reason of such 
deposit, and any sum payable in 
respect of such deposit and collec- 
tion shall be paid out of the income 
of the trust property. 

“8 (1) A trustee lending money on the 
security of any property on which 
he can properly lend shall not be 
chargeable with breach of trust by 
reason only of the proportion borne 
by the amount of the loan to the 
value of the property, at the time 
when the loan was made, if it 
appears to the Court — 

“ (a) that in making the loan the 
trustee was acting upon a 
report as to the value of the 
property made by a person 
whom he reasonably believed 
to be an able practical sur- 
veyor or valuer instructed 
and employed independently 
by the owner of the prop- 
erty, whether such surveyor 
or valuer carried on busi- 
ness in the locality where 
the property is situate or 
elsewhere, and 

“ (b) that the amount of the loan 
does not exceed two third 
parts of the value of the 
property as stated in the 
report, and 

"(c) that the loan was made 
under the advice of the sur- 
veyor or valuer expressed in 
the report.” 

TRUSTEE SAVINGS BANKS. The 
various Acts relating to savings banks were 
consolidated by the Trustee Savings Bank 
Act, 1863 (26 & 27 Viet. c. 87). Before a 
trustee savings bank can be iformed, the 
sanction of the Commissioners for the Reduc- 
tion of the National Debt must be obtained. 
A savings bank, although established prior 
to 1863, must be certified under the Act of 
1863, so that its title would be, for example, 
“Carlisle Savings Bank, established in 1818. 
Certified under the Act of 1863.” Certain 
savings banks in Scotland are still regulated 
by an Act of 1819 (59 Geo. Ill, c. 62) with 
power to become certified under the Act of 
1863, if and when they so desire. 

All lands, moneys, goods, chattels, and 
efiects whatever are vested in the trustees. 
(Act 1863. Section 10.) 
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By Section 6 of the above Act — 

*' In the rules of a savings bank it shall be 
expressly provided — 

"1. That no person or persons being 
treasurer, trustee, or manager of 
such savings bank, or having any 
control in the management thereof, 
shall derive any benefit from any 
deposit made in such savings bank, 
save only and except such salaries 
and allowances, or other necessary 
expenses as shall according to such 
rules and regulations be provided 
for the charges of managing such 
savings bank, and for remuneration 
to ofi&cers employed in the manage- 
ment thereof, exclusive of the 
treasurer or treasurers, trustee or 
trustees, manager or managers or 
other persons jiving direction in 
the management of such savings 
bank, who shall not directly or 
indirectly have any salary, allow- 
ance, profit, or benefit whatsoever 
therefrom beyond their actual ex- 
penses for ^e purpose of such 
savings bank." 

Not less than two persons, and where two 
only, except in the case of savings banks 
which are open for more than six hours a 
week, one such person to be a trustee or 
manager, shall be parties to every deposit 
and repa 3 nnent, so as to form at least a 
double check on all transactions with 
depositors. (Section 6 (2).) 

Each depositor receives a deposit book 
or pass-book which must be produced every 
time a transaction takes place. 

"The depositors pass-book shall be com- 
pared with the ledger on every transaction 
of repayment, and on its first production at 
the bank after each 20th day of November." 
(Section 6 (3).) 

The savings banks' year ends on Nov. 20. 

Deposits may be made by, or for the 
benefit of minors. Money deposited may 
be withdrawn by a minor, if of the age of 
seven years or upwards, and his or her 
receipt shall be a good discharge to the 
trustees. The deposits of minors under the 
age of seven may be repaid to any person 
who satisfies the trustees that he will apply 
the money for the benefit of such minor. 

By the Savings Banks Act, 1920 — 

"Section 1. (1) There shall, subject as 
hereinafter provided, be no limit on 
the amount which may be received 
by a .savings bank authority from 
any person by way of deposit, or 


on the amount of Government stock 
which may be credited by a savings 
bank authority to the account of 
any depositor, and all enactments 
imposing, or relating whether 
directly or indirectly to, any such 
limit shall cease to have effect — 

"Provided that it shall be lawful for the 
Treasury at any time by order under 
this Section to limit the amount 
which may be so received from any 
person whatsoever either in any one 
year or in the aggregate, or the 
amount of Government stock which 
may be so credited to any person 
whatsoever either in one year or m 
the aggregate." 

Deposits are received in the Ordinary 
Department of a trustee savings bank up to 
any amount, subject only to an annual 
limit of ;^500 and a maximum of ;^3,000, the 
money being invested with the National 
Debt Commissioners. Compound interest at 
the rate of 2J per cent is credited to 
depositors’ accounts 

Most trustee savings banks have a Special 
Investment Department which accepts de- 
posits up to a hmit of ^1,000, repayable at 
short notice. The money received is invested 
in certain gilt-edged securities and the rate 
of interest payable is fixed from time to time 
by the trustees. 

A depositor may now hold accounts in 
both a trustee savings bank and in the Post 
Office Savings Bank, but not in more than 
one trustee savings bank. 

The trustees must pay all money belong- 
ing to the bank into the Bank of England or 
Ireland in the names of the Commissioners 
for the Reduction of the National Debt, and 
no sums whatever shall be deposited with 
any banker except such sums as shall neces- 
sarily remain in the treasurer’s hands to 
answer the exigencies of the business. (Act 
1863, Section 15.) 

Weekly returns must be sent to the Com- 
missioners for the Reduction of the National 
Debt, showing the amounts of the week's 
transactions and the balance remaining in 
the treasurer's hands. (Section 7.) 

A bank manager is frequently the trea- 
surer of a savings bank. The treasurer has 
to give a bond for his faithful services. 
Where he is a bank manager his bank usually 
joins in it. 

A depositor not being under sixteen years 
of age may nominate any person or persons 
to whom any sum not exceeding in the 
aggregate ;£1()0 is to be paid at his decease. 
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When the sum in a savings bank, which 
forms part of the personal estate of a person 
appearing to be deceased, does not exceed 
;^100, probate, or other proof of title of the 
personal representative of the deceased, may 
be dispensed with, and such sum may be 
paid to or among the persons appearing to 
be beneficially entitled to the personal estate, 
whether as next-of-kin, or as creditors or 
otherwise. (Savings Bank Act, 1887, Section 3, 
as amended by the Savings Banks Act, 1920.) 

“ Every trustee savings bank which carries 
on the business of making special invest- 
ments shall so far as respects that business 
be subject to the control of the National 
Debt Commissioners and shall comply with 
any directions which may from tune to time 
be given by the Commissioners with respect 
to that business." 

"For the purpose of providing for any 
deficiency which may arise in respect of 
special investments made by trustee savings 
banks, there shall be established a guarantee 
fund under the control of the Commissioners. ' ’ 
(Trustee Savings Bank Act, 1918.) 

Trustee savings banks are particularly 


suited for the conduct of savings bank 
business in large towns, but in some purely 
agricultural districts the business has b^ome 
merged in the Post Office Savings Bank. 

TRUSTEES FOR SALE. See under Joint 
Tenants and Trustees. 

TURN OF THE MARKET. On the Stock 
Exchange, a jobber is prepared to buy at 
one price and to sell at a higher, the difference 
between the two prices being termed the 
"turn of the market" or the "jobber’s turn," 
and constituting the source of his profits. 

TURN-OVER. A trader's total sales for a 
trading period. In connection writh a banking 
account it is generally taken to mean the 
total of the debit side of the current account 
less any debit balance brought forward and 
any internal transfers, etc. In some parts of 
the country, it is the custom to charge com- 
mission on the turn-over (at say J per cent 
or Is. per cent, etc.) as remuneration for 
keeping the account. 

TWOPENCE. A silver coin of that 
denomination is now issued only as Maundy 
Money {g.v.). Its standard weight is 14’54545 
grains troy. (See Coinage.) 
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UBERRIMAE FIDEL (Latin, of the utmost 
good faith.) In the ordina-ry way, it is not the 
duty of a contracting party to disclose every- 
thing that might i^uence the other party 
in his decision to enter into the contract, 
always provided that such non-disclosure 
does not cause any statements made to be 
actually false. There are certain contracts, 
however, which are voidable unless every 
material fact within the knowledge of one 
party has been disclosed to the other party 
at the time the contract is made. Such 
contracts are called contracts uberrimae 
fidei. They include contracts of insurance, 
contracts to take shares m companies, and 
partnerships. Contracts of suretyship or 
guarantee are not of this class, but are 
closely akin to it however. “ Very little said 
that ought not to have been said, and very 
little not said which ought to have been 
said, would be sufficient to prevent the 
contract being valicj." {Royal Bank of 
Scotland v. Greenshtelds, [1914] S.C. 259.) 

ULTIMATE BALANCE. A term usually 
used in forms of guarantee. Where a 
security is drafted to cover the ultimate 
balance, it covers the final' sum owing, 
arrived at by combining all accounts. 
{Mutton V. Peat, [1900] 2 Ch. 79.) Where an 
advance has reached the limit of the amount 
guaranteed the account cannot be arbitrarily 
ruled off and credits placed to a new account. 
But once the guarantee has been determined 
and the ultimate balance arrived at by taking 
all accounts into consideration, payments to 
credit can be carried to a new account and 
do not reduce the guarantee liability. 

ULTRA VIRES. That is, beyond the 
powers. The expression is often used in 
connection with the borrowing powers of a 
company. If the directors have power, 
under the memorandum and articles of 
association, to borrow up to a certain fixed 
amount, it is of vital importance that a 
banker, who contemplates a loan to the 
company, should see, before granting the 
loan, that the directors are not acting ultra 
vires, that is, that they are not exceeding 
or going beyond their powers. ♦ The directors 
are hedged in by ^e memorandum and 
articles of association and beyond these they 
cannot go. Intra vires means within the 
powers given in the memorandum and articles. 

Acts of the directors beyond the authority 
of the articles can be ratified by the company, 
provided they do not go beyond the powers 
given in the memorandum. Acts outside the 
powers given ill the memorandum are void. 

* But see under TABLE A. 
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As to a guarantee given for a loan which 
is ultra vires see under Guarantee. (See 
Subrogation.) 

UNCALLED CAPITAL. The subscribed 
capital of a company may be either fully, or 
only partly, called up. The part which 
has not been called up is the uncalled capital. 
The uncalled capital may consist of a portion 
which may be called up by the directors of 
the company, as required, and also, as in the 
case of a banking company which has adopted 
certain provisions of the Companies Acts, of 
a portion which constitutes a reserve liability 
and is not capable of being called up except 
in the event and for the purposes of the 
company being wound up. (See Reserved 
Liability.) 

When debentures are issued by a com- 
pany they usually include a floating charge 
upon the uncalled capital. Such a charge 
does not prevent the directors of the com- 
pany malang calls upon the shareholders as 
may be required for the purposes of the busi- 
ness. 

In certain cases uncalled capital may be 
specially assigned or hypothecated. "When 
this IS done each shareholder should be 
served with notice that the unpaid capital 
must be paid only to the person to whom it 
has been assigned. (See Capital.) A charge 
on a company's uncalled capital requires 
registration with the Registrar of Companies 
under Section 95 of the Companies Act, 
1948. 

UNCLAIMED BALANCES. (See Dormant 
Balances.) 

UNCLEARED EFFECTS. (See Effects 
Not Cleared.) 

UNDER-LEASE. "When a lessee grants to 
another person a part only of his interest in 
a lease it is called an under-lease. When 
he parts with the whole of his interest it 
is an assignment of the lease. (See Lease- 
hold.) 

UNDERWRITER. An underwriter is a 
person who, when an issue of shares is being 
made by a company, agrees, in consideration 
of a certain commission, to apply for, or find 
someone else to apply for, a certain number 
or all of the shares which are not applied 
for by the public. An underwriter should, 
of course, be financially able to fulfil his 
agreement if necessary. If the shares are 
not favoured by the public, the underwriters 
may be saddled with a heavy weight of them, 
whereas if the issue is eagerly taken up they 
may receive the commission without ^ving 
to apply for any shares at all. 

An agreement, under hand, to underwrite 
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requires a sixpenny stamp. If under seal 
the duty is ten shillings. 

The provisions of the Companies Act, 1948, 
are as follow — 

“53. (1) It shall be lawful for a company 
to pay a commission to any person 
in consideration of his subscribing 
or agreeing to subscribe, whether 
absolutely or conditionally, for any 
shares in the company, or procuring 
or agreeing to procure subscrip- 
tions, whether absolute or con- 
ditional, for any shares in the 
company, if — 

“ (a) the payment of the com- 
mission is authorised by the 
articles; and 

“ {b) the commission paid or 
Skgreed to be paid does not 
exceed ten per cent of the 
price at which the shares are 
issued or the amount or rate 
authorised by the articles, 
whichever is the less ; and 

“ (c) the amount or rate per cent 
of the commission paid or 
agreed to be paid is — 

“(i) in the case of shares 
offered to the public for 
subscription, disclosed 
in the prospectus; or 
“ (ii) in the case of shares not 
offered to the public for 
subscription, disclosed 
in the statement in lieu 
of prospectus, or in a 
statement in the pre- 
scribed form signed in 
like manner as a state- 
ment in lieu of pros- 
pectus and delivered 
before the payment of 
the commission to the 
registrar of companies 
for registration, and, 
where a circular or 
notice, not being a pro- 
spectus, inviting sub- 
scription for the shares 
is issued, also disclosed 
in that circular or 
notice; and 

“ (d) the number of shares which 
persons have agreed for a 
co mmiss ion to subscribe ab- 
solutely is disclosed in man- 
ner aforesaid. 

“ (2) Save as aforesaid, no company shall 
apply any of its shares or capital 


money either directly or indirectly 
in payment of any commission, 
discount, or allowance, to any per- 
son in consideration of his sub- 
scribing or agreeing to subscribe, 
whether absolutely or conditionally, 
for any shares of the company, or 
procuring or agreeing to procure 
subscriptions, whether absolute or 
conditional, for any shares in the 
company, whether the shares or 
money be so applied by being added 
to the purchase money of any 
property acquired by the company 
or to the contract price of any work 
to be executed for the company, or 
the money be paid out of the 
nominal purchase money or con- 
tract price, or otherwise. 

“ (3) Nothing in this Section shall affect the 
power of any company to pay such 
brokerage as it has heretofore been 
lawful for a company to pay. 

“(4) A vendor to, promoter of, or other 
person who receives pa 3 ment in 
money or shares from a company, 
shall have and shall be deemed 
always to have had power to apply 
any part of the money or shares so 
received in pa 3 rment of any com- 
mission, the pa 3 rment of which, if 
made directly by the company, 
would have been legal under this 
Section.” 

The total amount of sums, if any, paid by 
way of commission in respect of any shares 
or debentures must be included in the 
summary to be sent to the registrar. (See 
Section 124 under Register of Members 
OF Company.) (See Companies.) 

In connection with marine and fire insur- 
ance, underwriters are the insurers and are 
so called because their names are written 
under the contract of insurance. (See 
Marine Insurance Policy.) 

UNDISCHARGED BANKRUPT. Section 
47 (1) Bankruptcy Act, 1914, says, “All 
transactions by a bankrupt with any person 
dealing with Imn bona fide and for value, in 
respect of property whether real or personal, 
acquired by the bankrupt after the ^judica- 
tion, shall, if completed before any inter- 
vention by the trustee, be valid against the 
trustee. . . . For the purposes of this sub- 
section, the receipt of any money, security, 
or negotiable instrument from or by the 
order or direction of, a bankrupt his 
banker, and any payment and any delivery 
of security or neg^iable instrument made to 
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or by the order or direction of, a bankrupt 
by his banker, shall be deemed to be a 
transaction by the bankrupt with such 
banker dealing with him for value." The 
risk of opening an account with an undis- 
charged bankimpt is that it is difficult to 
know if any balances represent after-acquired 
property or not. By Section 47 (2) it is pro- 
vided that where a banker finds that a 
customer is an undischarged bankrupt, he 
shall, unless satisfied that the account is a 
trust account, inform the trustee in bank- 
ruptcy or the Board of Trade and shall make 
no further payments out of the account 
except under an order of the court or with 
the permission of the trustee. If, however, 
the trustee does not intervene by the ex- 
piration of one month, the account may be 
continued. Care should be taken in opening 
an account with the wife of an undischarged 
bankrupt for it may be used in connection 
with projierty belonging to the bankrupt 
before adjudication. 

It is a punishable offence for an undis- 
charged bankrupt to obtain credit for more 
than ;^10 or to trade in an assumed name, 
without disclosing his bankruptcy. If a 
cheque is presented payable to an undis- 
charged bankrupt, it should not be paid, for 
to get a good discharge by paying the cheque, 
a banker must have no notice of the holder's 
defective title. (Section 59, Bills of Exchange 
Act, 1882.) The answer on a cheque so 
returned should cast no reflection on the 
drawer’s credit. (See Bankrupt Person.) 

UNDUE INFLUENCE. "Any influence 
brought to bear upon a person entering into 
an agreement, or consenting to a disposal 
of property, which, having regard to the 
age and capacity of the party, the nature of 
the transaction and all the circumstances of 
the case, appears to have been such as to 
preclude the exercise of free and deliberate 
judgment, is considered by Courts of Equity 
to be undue influence, and is a ground 
for setting aside the act procured by ite 
employment." (Sir Frederick Pollock in 
Contract.) (See under Guarantee.) 

UNFUNDED DEBT. The unfunded debt 
of this country consists principally of 
Treasury Bills, Ways and Means Advances, 
NationaJ Savings Certificates, and short- 
dated Government Stock such as Savings 
Bonds, Defence Bonds, etc. In each case the 
principal is repayable by the Government, 
but in the operation of "funding the 
unfunded debt" the principal becomes no 
longer repayable, and, instead, there is 
created tlie right to receive interest in 
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perpetuity on the amount. The right to 
this interest, or annuity, may be sold, and 
has practically the same effect as selling so 
much stock. (See Floating Debt, Funded 
Debt.) 

UNIFICATION OF LAWS OF BILLS 
OF EXCHANGE. (See Uniform Law.) 

UNIFIED STOCK. Where several stocks, 
bearing different rates, are joined together 
to form one stock at one rate of interest, the 
result is termed a unified stock. 

UNIFORM LAW OF BILLS OF EX- 
CHANGE. A uniform law of bills of exchange 
and promissory notes prevails, with small 
local variations, throughout the English- 
speaking world. It is called the Anglo- 
American system. There is also the system 
of the Uniform Law or Uniform Regulation, 
which was adopted at the Hague Con- 
ferences of 1910 and 1912, and brought into 
effect by a Convention. The Convention 
has been signed by the representatives of 
over thirty countries , including all the great 
powers except Great Britain and the United 
States. Instead of more than thirty dif- 
ferent laws there are now only the two systems, 
the Anglo-American and the Uniform Law. 

By the Convention the contracting States 
undertake to bring the Uniform Law into 
force within their respective territories 
within six months of adoption. Although 
the Uniform Law must be enacted textually, 
the Convention allows that certain of its 
provisions may be supplemented or varied. 
For example. Article 37 of the Uniform 
Law provides that the holder of a bill may 
present it for pa5nnent either on the day 
that it falls due, or on either of the two 
following business days. This, in effect, 
allows two days of grace to the holder, 
though no time of grace is allowed to the 
payer. Article 7 of ■tte Convention provides 
that any contracting State may require bills 
payable within its own territory to be 
presented for pa}nnent on the day that they 
fall due ; but non-compliance with this rule 
is only to give rise to right to damages 
and is not to affect the right of recourse. 

Articles 72 and 73 expressly prohibit days 
of grace. 

Under the Convention the contracting 
States undertake that no bill or promissory 
note drawn within their territories shall be 
invalidated for non-compliance with stamp 
laws, and that stamp laws shall only be 
enforced by money penalties, with (if 
necessary) a suspension of remedies until the 
penalty is paid. 

The Hf^e Conference also |»:epared a 
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preliminary draft of a proposed Uniform Law 
of Cheques, which was to form the subject of 
a future conference. 

UNIT OF VALUE. The coin in any 
country by which the value of all the other 
coins is measured. The monetary unit, or 
unit of value, in this country is the pound 
sterling, in France it is the franc, in India the 
rupee, and in the United States the dollar. 

UNIT TRUSTS. A trust, whose manage- 
ment company purchases a published list of 
securities for retention for a long period — 
usually ten to twenty-one years — ^the port- 
folio of securities being known as a “unit.” 
This "unit” is divided for the purposes of 
sale into sub-units (ranging from 2,000 to 
15,000 according to the size of the unit). 
These sub-units are sold to the public who are 
issued sub-unit certificates, whose price is 
based on the market price of the unit portfolio. 

The dividends on the underlying securities 
are pooled and a distribution is made at 
stated intervals (usually quarterly) to the 
holders of sub-unit certificates which may be 
in registered or bearer form. 

The management company, which usually 
administers several trusts, chooses the 
original portfolio, provides a market, and 
quotes a price for sub-units and uses any 
discretionary powers as regards disturbing 
the portfolio permitted by the trust deed. 
The main remuneration of the management 
company consists of a portion of the “ loading 
charge,” i.e. a charge made for administering 
the trust and now usually spread over the 
life of the trust, and the jobbmg turn of Is. 
per sub-unit certificate on the re-purchase 
and re-sale of sub-units. 

The trustee company is trustee, not for the 
management company, but for the sub-unit 
holders and its function now tends towards 
that of a custodian trustee. Its principal 
duties are the custody of the underlying 
securities, the issue of sub-unit certificates, 
the receipt of dividends on the underlying 
securities and the periodical distribution of 
income to certificate holders. The trustee 
company's remuneration is derived from an 
agreed portion of the loading charge and 
sometimes the use of the trust's floating 
balances and commission on stock orders. 

The idea of the unit or fixed trust origin- 
ated in the United States, probably as a 
reaction from the Stock Exchange slump of 
1929. The earliest unit trust in this country 
was formed in April, 1931 — ^The First British 
— and thereafter the movement grew rapidly, 
seventy-two trusts operating by April, 
1937. Of these fifty-one were fixed and 


twenty-one were flexible. The basic idea of a 
security trust is a spread of risk on a pre- 
determined plan — functionally or territori- 
ally. Until the inception of the fixed trust 
this idea found expression in investment 
and management trusts, whose function was 
the judicious buying and selling of securities. 
Fixed trusts shared with these trusts the 
spread of risk principle — ^the essential dif- 
ference lay in the fixity of investments — ^the 
portfolio of securities being fixed for periods 
of ten to twenty-one years with severely 
restricted provisions as to changes therein in 
the meanwhile. 

The advantages claimed for the unit trust 
idea of investment are spread of risk, a good 
yield, physical safety of investment, regular 
income distribution, and prompt repayment 
of capital (the management company under- 
takes to purchase all sub-umts offered to it). 
The movement has been criticised on the 
grounds that the automatic bujdng of 
securities for portfolio purposes has a dan- 
gerously artificial effect on Stock Exchange 
prices, that the competition of different 
trusts will result in a tendency to go outside 
sound securities, and that any shaking of 
confidence in the investing public will result 
in the selling of their sub-units, which must 
mean automatic sellmg of the underlying 
securities with disastrous results to prices. 
As the unit trust movement has grown, two 
tendencies have shown themselves. Firstly, 
instead of a mixed portfolio, the management 
company has specialised in one particular 
marW — gold shares, bank and msurance 
shares, foreign government bonds, aircraft 
shares, etc. Secondly, there has been a ten- 
dency to “unfix” the trust and to make it 
flexible. One of the merits claimed for the 
unit trust in its inception was the elimination 
of errors of judgment by fixing the portfolio 
at the outset of the trust. Elimination of par- 
ticular securities was sparingly permitted by 
the trust deed where dividends were not 
maintained, or where shares ceased to be 
quoted or slumped considerably. Later 
management companies were empowered to 
substitute securities at their discretion, 
usually from a panel of securities, and thus 
the unit trust movement is approximating 
to the investment trust idea, where the 
management company has unlettered powers 
to buy and sell the underlying securities. 

In 1934 a sub-committee of the Committee 
for General Purposes of the Stock Exchange 
was appointed to consider generally the sub- 
ject of unit trusts and an interim report was 
issued at the begixuung of 1936 which* whilst 
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admitting that the movement had come to 
stay, advocated certain safeguards in the 
interests of the small investor. The general 
proposals centred round a Certificate of 
Recognition to be issued by the Committee 
of the Stock Exchange after certain docu- 
ments and information had been filed and 
specified provisions inserted in the trust deed, 
and certain particulars inserted in advertise- 
ments of the trust. 

Early in 1936 the Board of Trade as a 
result of Parliamentary agitation appointed a 
Committee to consider the whole question of 
unit trusts and its report was published m 
August. 1936 (Cmd. 5259). Its main recom- 
mendations were that the movement should 
not be the prey of men of straw and that the 
investing public should have the fullest pos- 
sible information at its disposal concerning 
all unit trusts. To achieve these objects 
registration of certain particulars was to be 
made at the Board of Trade. A certificate of 
registration should only be issued after the 
deposit of ;^20,000 by the management com- 
pany with the Paymaster-General in respect 
of each trust managed. Sub-unit certificates 
and contract notes should be subject to stamp 
duty. The published accounts should con- 
tain full details of management expenses, etc. 

The Committee’s recommendations have 
not been implemented by legislation. 

UNLIMITED COMPANY. (See Company- 
Unlimited.) 

UNUSED STAMPS. USELESS STAMPS. 
(See Spoiled Stamps.) 

URBAN DISTRICT COUNCIL. When a 
bank is appointed as banker to an Urban 
District Council, a Resolution under Seal of 
the Council should be taken, and the accounts 
opened in the name of the Council. 

There is no statutory requirement as to the 
drawing of cheques, but it is prudent to 
arrange for at least two officials to sign. 
Cheques are frequently drawn in pursuance 
of an order of the Council as in the case of 
County or Borough Councils iq.v,). 

All borrowings require Government sanc- 
tion, except those falling under Section 215 
(a) L.G.A., 1933, or money raised by Mort- 
gage of Sewage Works and Plant. 


A Resolution of the Council should be 
obtained covering all borrowings. (See 
Local Authorities.) 

USANCE. (From Italian usanza, custom, 
usage.) Usance is the period, recognised by 
custom, for the currency of bills drawn in 
one country upon another country. For 
example, bills on Pans are drawn at three 
months' date, Lisbon ninety days' date, 
Bombay thirty days' sight. Telegraphic 
transfers and mail transfers have superseded 
bills of exchange to a large extent in the 
settlement of international debts. 

USES. The term "uses” is employed 
when it is intended to vest the legal estate 
in a person. When the word "trust” is 
used the person takes a beneficial interest. 
For example, in a conveyance to John 
Brown, "to the use of John Brown in trust 
for John Jones,” Brown has the legal estate 
and Jones the beneficial interest, if, how- 
ever, the conveyance is "to John Brown 
to the use of John Jones,” Jones takes the 
legal estate. 

The Statute of Uses, which enabled many 
legal interests to be created at law, was 
repealed by the Law of Property Act, 1925, 
but interests in land which under the Statute 
of Uses or otherwise could, before 1926, 
have been created as legal interests shall be 
capable of being created as equitable interests. 
(Section 4 (1).) 

USUFRUCT. (From Latin usus, use, and 
fructus, fruit.) In law, the right to enjoy 
the fruits and profits of something which 
belongs to another, without having the right 
to alienate, or charge, or injure the property. 
A banker may meet the word in the expres- 
sion "usufruct of investments.” 

USURY. An exorbitant rate of interest 
charged by moneylenders. Where proceed- 
ings are taken by a moneylender for the 
recovery of money lent, the Court may, upon 
evidence, decide that the interest charged 
in respect of the sum actually lent is exces- 
sive, and may relieve the person sued from 
pa)rment of any sum in excess of the sum 
adjudged by the Court to be fairly due in 
respect of principal, interest and charges. 
(See Moneylender.) 
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VALUABLE CONSIDERATION. (See 
Consideration.) 

VALUATION. In endeavouring to arrive 
at the value of a property for the purpose of 
granting a loan thereon, it is necessary to 
ascertain as nearly as possible what it would 
be likely to sell for at the present moment. 
It may be expected that the land will, from 
various causes, probably increase in value 
within a few years, but a banker does not 
lend money upon a prospective value but 
upon its present value. Having ascer- 
tained what may safely be regarded as its 
present sale value, a banker then considers 
to what extent of that value he should 
advance. Mortgagees do not, as a rule, 
advance more than two-thirds of the value, 
and in some cases, owing to the particular 
nature of the property or the position of the 
borrower, not more than one-half its value. 
Though bankers may wisely, and for safety, 
be guided by the practice of ordinary mort- 
gagees when advancing upon properties, 
there are frequently, with bankers, other 
considerations to be taken into account. It 
may not be possible for a banker always to 
make a hard and fast line and require a 
margin of a half or a third to be absolutely 
preserved, but a prudent banker considers 
each case on its merits and preserves a 
margin which he considers sufficient. A 
banker should bear in mind that, if he 
should eventually have to fall back upon 
the security for repayment of the loan, the 
amount which he will obtain from a forced 
sale may probably be much less than its 
supposed value when the advance was 
granted, that there will most likely be 
considerable expenses in connection with 
the sale, that the property may have 
deteriorated, and that there may be arrears 
of interest to be provided for. A good 
security ought to produce an income at 
least sufficient to cover the interest upon the 
loan. 

Any restrictions regarding the use to 
which a property may be put should be 
carefully considered, as they may have an 
effect upon the value. 

Seeing that the object of takmg security 
is to enable the banker to obtain repayment 
of the money lent if the debtor fails to repay, 
it is most important that a security should 
not be overvalued when making an advance 
upon it, otherwise that object may be 
defeated. 

To arrive at the value of a property it is 
necessary to ascertain the gross mcome, and 
to deduct therefrom the amount of the 
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outgoings in order to find the net income. 
Havmg ascertained the net income, that 
amount must, to arrive at the capital value, 
be multiplied by the number of years pur* 
chase which is customary in the district 
on a sale of a similar property. If, for 
example, cottage property sells, as a rule, in 
a certain district at ten years’ purchase it is 
clear that if a banker, after having ascer- 
tained the net income, assessed its value on 
a twenty years' purchase, and lent two- 
thirds thereon, he would, when he required 
to realise, find himself in an uncomfortable 
position, e.g. a prudent banker would say — 

Income ;^30 

10 years' purchase 

300 

Advance two-thirds = 200 


Margin = ;^100 


But if a banker (forgetting local circum- 
stances) estimated the value on a twenty 
years’ purchase, which he knows to be the 
custom in some other district, his figures 
would be — 

Income £30 

20 years’ purchase 

600 

Advance two-thirds == 400 


Margin = £200 


The property on a sale would, of course 
(other things being equal), realise only what 
is usual in the district, namely ten years* 
purchase on the net income, ;^300. The 
banker therefore who advanced the £200 
would easily get his money back, but the 
banker who lent ;^400 would have to look 
elsewhere for ;£100. 

Even where house property is usually 
saleable at about twenty years' purchase, a 
banker should for safety base his valuation 
on, say, a fifteen years' purchase. 'There is 
usually a considerable difference between 
the price paid for a property and what is 
obtainable on a forced sale. 

If the rent of a house is, say, £30 per 
annum, a deduction of, say, 10 to 15 per 
cent for repairs and 5 per cent for collection 
of rents, etc., should be made in order to 
obtain the net rental. 

In the case of tenement property where 
the rents are collected weekly, the charge for 
rent collection, etc., should be put at p« 
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cent or 10 per cent of the rent. 15 per 
cent will probably be sufficient for repairs. 

In an agricultural estate the rent of 
farms, fields, cottages, woods, etc., should 
be ascertained to find the gross rental, and 
all outgoings such as repairs, taxes, insur- 
ance, tithe rent-charges, etc., should be 
deducted therefrom to arrive at the net 
income. Questions which may arise are: 
Is the rent a reasonable one, and can the 
tenant by cultivating the land pay the rent 
and live upon the profit which remains? 
How does the rent compare with adjacent 
properties? What sort of land is it, is it 
poor, clayey soil, or bog-land, or steep 
difficult land to cultivate, or good loam soil 
capable of good results? T^at buildings 
are there on the land, and are they suitable 
for a farmer? In what state of repair are 
they? Is there a good and satisfactory 
water supply? Is the supply from a river 
or from wells? How is tiie property situ- 
ated with regard to a railway? How far 
off is the station? What is the distance 
from the nearest market town ? (Land 
near a town is much more valuable than 
when far removed.) Is there any timber 
upon the land? Are the buildings, hedges 
and fences in a good state of repair? 

These, and other questions which would be 
sure to arise, should be considered when 
examining the figures representing the gross 
income. With regard to repairs, if the 
property is not in good order a sum suffi- 
cient to put it into repair must be deducted, 
as well as a sum estimated as being necessary 
yearly to preserve the property in good 
condition. 

If the property is leasehold the ground 
rent, length of term, and covenants must be 
taken into account. If the term is a short 
one the value will diminish as the date of 
the expiry approaches. There may be 
covenants which involve heavy expenditure 
in making improvements or extensions 
to the property, or which compel the lessee 
to work the property (e.g. a coal mine) 
even if the working results in a heavy loss 
to the lessee year by year. A covenant to 
repair may also fall heavily upon a lessee. 

The expression " so many years' purchase " 
means the value of a property in teams of the 
annual net income derived therefrom. The 
number of years is found by dividing 100 by 
the rate per cent of interest which is required. 
For example, if an investment is required 
to yield 5 per cent, divide 100 by 5, and 20 
is found to be the number of years’ purchase 
which should be paid. If ^e net income 
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from a property is, say, ;^100, then multiply 
that by the twenty years — 

£100 

20 


;^ 2.000 

If the property is purchased for ;^2,000, 
it is clear that the purchaser, obtaining from 
it a net income of ;^100, receives 5 per cent 
upon his outlay. And so with other rates — 

4 per cent = 25 years' purchase 
6 per cent == lOf „ 

3 per cent = 33^ ,, ,, and so on. 

Where a property is in the owner’s own 
occupation, the value may be fairly judged 
by ascertaining from the rate books at the 
rate collector's or assistant overseer’s office 
(as the case may be) the amount at which 
•toe property is assessed for rating purposes. 
On house property if the assessment for 
rates is arrived at by deducting 10 per cent 
from toe gross rent, and in toe case of land 
by a deduction of 5 per cent, when the 
assessment figures are obtained, one-ninth 
of the amount must be added to toe assess- 
ment, in the case of house property, and one- 
nineteento added in the case of land in 
order to obtain the amount which may be 
considered the gross rental of a place which 
is in toe owner’s occupation. 

For example, a valuation of an agricul- 
tural freehold estate of, say, 50 acres might 
be as follows — 

£ 

Rent 70 0 0 

Deduct outgoings — £ s. d. 

Tithe 2 5 0 

Land Tax .... 50 

Insurance .... 10 0 

Repairs 10 per cent .700 
Msmagement 5 per 
cent. (Collection of 
rents, etc.) . . 3 10 0 

13 10 0 


10 0 

In the above example repairs and man- 
agement expenses are put at 15 per cent of 
the rent. If, however, the property con- 
sisted only of buildings the repairs would 
usually be put at 10 to 15 per cent, and 
management at 5 per cent, but where, as 
in the case supposed, toe estate consists of 
both land and buildings toe deduction is, 
say, 74 to 10 per cent for repairs and 5 per 
cent lot management. If the buildings. 
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fences, etc., are in a bad state of repair, 15 
per cent might be deducted for repairs. 

The rates are paid by the tenant. 

If the estate is near a town its value is 
often taken at thirty years’ purchase, or 
more, but if it is in a remote district twenty 
years' purchase may probably be taken as its 
value. A valuation for estate duty must in 
no case exceed twenty-five years' purchase. 
For safety a banker might reckon a well 
situated estate at, say, twenty years' pur- 
chase, and one not so well situated at, say, 
fifteen years. In the above example the 
£56 10s. net rental must be multiplied by 20 
or 15 as the case may be, in order to arrive 
at the value. The rent of agricultural land 
varies considerably, say from 18s. to 30s. or 
40s. an acre, and in exceptional cases the 
rent is as high as £S an acre. A fair average 
rent of agricultural land may be taken as 
20s. an acre. 

Under a building lease the lessee or lease- 
holder is under an obligation to build upon 
the land, and the owner of the freehold 
reserves to himself a rent, called the ground 
rent. The value, in the country, of well 
secured ground rents, as an investment, is, 
say from eighteen to twenty years’ pur- 
chase. In such cases the lease is for a 
long period, and the only point to consider 
is the amount of interest required from the 
investment as represented by giving twenty 
years' (= 5 per cent) or eighteen years’ 
(ss say, 6 per cent) purchase. But if the 
term to run is short then the reversion must 
be taken into account; for example, if the 
ground rent is ;^10 and a house worth ;^1,000 
has been built on the land, the land, with 
the house thereon, reverts to the lessor at 
the expiration of ^e lease, and if the lease 
has only a few years to run it is clear that 
that fact is a very important one in con- 
sidering the value. 

Leasehold property is more precarious 
than fireehold and should be valued to pay 
a higher rate of interest so that, over and 
above the interest on the purchase money, 
it shall include such an amount of inter^ 
as will accumulate to the purchase price at 
the end of the term. 

The rule for calculating the value is — 

First find the net annual value of the 
premises and the number of years the lease 
has to run, then the value of the said number 
of years at the proper rate of int^est, 
multiplied by the annual value gives the 
value ci t^ leasehold interest in the 
premises. 

For example, premises let at £450 a year 


with a ground rent of £50, and with 62 years 
to run, at 6 per cent interest, would work 
out as under — 

Rent ..... ;^450 

Deduct ground rent . . 50 

£400 

Year's purchase at 6% with 
62 years to run . . 16'217 


The present value of the 

premises is . . . /6,486 16 0 

Where money is borrowed on leaseholds 
the continuous depreciation can be met by 
insurance. For example, in the case of a 
private house in London, purchased as an 
investment for letting, held on lease, 62 
years unexpired, rental £200, ground rent 
^38, purchase money ;^2,250 — 

£ s. d. £ s. d. 

Rental value . . 200 0 0 

Deduct — 

Ground rent . 38 0 0 

Premium on Policy 
to secure ^2,250 

at expiration of 

lease, say . . 13 19 5 

51 19 5 


/148 0 7 

This represents, say, 6 per cent per annum 
interest on purchase money and repayment 
of the whole ;^2,250 at expiration of lease. 

Provision must, of course, be made to 
charge the leasehold with the payment of the 
premium. 

By so insuring, a leasehold, coupled with 
the policy, becomes a permanent investment, 
and the result is to render this class of 
property much more marketable. 

Valuations of coal mines, iron mines, works, 
factories, etc., require to be made by expei^. 

It is well to remember that a valuation 
of works as a going concern is quite a dif- 
ferent matter from ^e value when the works 
are closed. In such a case the works may 
realise at a sale little more than the price 
of old material. Buildings which have 
been specially designed for some particular 
industry may be of very little value for 
any other purpose. 

When a valuation of a property is placed 
before a banker it is important to know 
when, and by whom, it was made. It is 
also useful to know at wh(M request it 
was prepared, for a valuation miade on 
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behalf of a borrower is likely to be more 
favourable than when made at the request 
of the banker. As valuations for certain 
purposes are often quite different from 
valuations prepared in connection with the 
negotiations for a loan, it is necessary to 
ascertain what gave rise to any valuation 
which is submitted. 

Further information regarding values is 
given under Farm Stock and Licensed 
Property. (See also Fixtures, Title 
Deeds — Notes re Title, Wasting Assets.) 

The following are a few simple calculations 
in connection with investments — 

1. To find the price at which ;^100 stock 
bearing 5 per cent interest must be bought 
to yield, say, 4 per cent — 

;^100 

5 

4)500 

£ 1 ^ 

That is, multiply the amount by the rate 
of interest it bears, and divide by the rate 
of interest required. 

2. To find what interest ;^J00 stock, bear- 
ing interest at 5 per cent, will peld when 
bought at a certain price, say, ;^150 — 

5 

150)500 

£3 6s. 8d. 

That is, multiply the nominal amount of 
stock by the interest it bears and divide by 
the price to be paid for it. 

3. In the purchase of property, divide 
;^100 by the number of years’ purchase to be 
paid, to find the rate per cent which the 
investment will yield. The "years' pur- 
chase" equals the rent multiplied by the 
number of years required to make the 
purchase price. 

4. To find the number of years' purchase to 
give in order to obtain a certain rate per 
cent, divide 100 by the rate per cent. To 
pay 5 per cent the number of years would 
be twenty — ^thus — 

Rent ;^10 

^ 

Price ;^200 

5. Where a property has been purchased 
for, say, ;^1,000, and the rent is ;^50 per 
annum, divide the rent into the price — 

50)1,000 

20 


and the quotient is the number of years' 
purchase which has been paid. Twenty 
years' purchase equals 5 per cent (see No. 
3, above). The foregoing remarks and data 
are at the present time (1949) severely 
conditioned by the present unprecedented 
demand for properties at the close of war. 
Prices ruling to-day for dwelling-houses, 
and agricultural property in particular, bear 
no relation to real values. (See Advances, 
Appraisement, Title Deeds.) 

VALUE IN ACCOUNT. A foreign bill 
often terminates with such words as "value 
in account," "which place to account as 
advised,” or "which place to account with 
or without advice.” The words are merely 
a communication between the drawer and 
the acceptor, and do not affect a banker. 

VALUE RECEIVED. The last words in 
the body of a bill are very frequently " value 
received,” but they are not necessary to the 
validity of an English bill, as it is always 
implied in a bill of exchange that value 
has been received. It is othervnse in 
France. By Section 30 of the Bills of 
Exchange Act, 1882, "Every party whose 
signature appears on a bill is pnma facte 
deemed to have become a party thereto for 
value ” 

VALUED POLICY. (See Marine In- 
surance Policy.) 

VALUER. (See Appraiser.) 

VENDOR’S SHARES. Where a private 
business is converted into a limited com- 
pany, the vendor may receive shares instead 
of cash, in payment of the purchase price. 
The vendor’s shares may rank along with 
the ordinary shares, or they may form the 
subject of a special agreement as to dividend. 

VESTED REMAINDER. (See Remainder.) 

VESTING ASSENT. (See Personal 
Representatives, Settled Land.) 

VESTING DEED. A settlement of a 
legal estate in land is effected by two deeds, 
a vesting deed and a trust instrument. By 
the vesting deed the legal estate in the land is 
conveyed to the tenant for life or statutory 
owner. It requires a ten shilling stamp. 
(See Settled Land.) 

VICTORY BONDS, 4%. Issued by the 
Government in 1919. Price of issue £85 
per cent. The bonds are redeemable at par 
by a cumulative sinking fund operating by 
means of annual drawings. The numbers of 
the bonds drawn for redemption on each 
occasion will be advertised in the London 
Gaxette. Interest on bonds drawn for repay- 
ment will cease from the date on which the 
bonds become repayable. 'The bonds will 
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be accepted at their face value in payment 
of death duties, provided that they have 
been held not less than six months preceding 
the date of death. The bonds may be 
registered in the holder's name and thus 
made transferable by deed, and the regis- 
tered bonds may be re-converted into bonds 
to bearer by means of transfer. The 
dividends are paid by means of coupons 
attached to the bonds, whether registered 
or to bearer. 

The bonds form a trustee investment, 
and trustees may invest therein notwith- 
standing that the price may at the time of 
investment exceed the redemption value of 
;^100 per cent. 

VISA. The endorsement placed on a pass- 
port by the appropriate officials of the 
country concerned. Thus an English pass- 
port issued for use in France can have a 
Swiss visa placed thereon to enable the 
holder to cross the French frontier into 
Switzerland. 

VOLUNTARY CONVEYANCE. A con- 
veyance of property when there is no valu- 
able consideration. A deed of gift is a 
voluntary conveyance ; but a marriage 
settlement is not, because the marriage is a 
valuable consideration. (See Conveyance, 
Estate Duty, Gifts Inter Vivos, Settle- 
ments — Settlor Bankrupt.) 

VOLUNTARY LIQUIDATION. VOLUN- 
TARY WINDING UP. (See Winding up.) 

VOLUNTARY SETTLEMENTS. (See 
Gifts Inter Vivos, Settlements — Settlor 
Bankrupt.) 

VOSTRO ACCOUNT. (See Nostro 
Account.) 

VOTES. The articles of association of a 
company should be perused when informa- 
tion is required respecting the voting power 
of members. In the case of a company to 
which the regulations in Table A apply (see 
Section 8 of the Companies Act, 1948, under 
Articles of Association), the rules are as 
follow — 

“62. Subject to any rights or restrictions 
for the time being attached to any class or 
classes of shares, on a show of hands every 
member present in person shall have one 
vote. On a poll every member shall have one 
vote for each share of which he is the holder, 

“63. In the case of joint holders, the 
vote of the senior who tenders a vote, 
whether in person or by proxy, shall be 
accepted to the exclusion of the votes of 
the other joint holders ; and for this purpose 


seniority shall be determined by the order m 
which the names stand in the register of 
members. 

“64. A member of unsound mind, or in 
respect of whom an order has been made by 
any court having jurisdiction in lunacy, may 
vote, whether on a show of hands or on a 
poll, by his committee, receiver, curator bonis, 
or other person in the nature of a committee, 
receiver, or curator horns appointed by that 
court, and any such committee, receiver, 
curator bonis, or other person may, on a poll, 
vote by proxy. 

“65. No member shall be entitled to vote 
at any general meeting unless all calls or 
other sums presently payable by him in respect 
of shares in the company have been paid. 

“67. On a poll votes may be given either 
personally or by proxy. 

“68. The instrument appointing a proxy 
shall be in writing under the hand of the 
appointor or of his attorney duly authorised 
in writing, or, if the appointor is a corpora- 
tion, either under seal, or under the hand of 
an officer or attorney duly authorised. A 
proxy need not be a member of the company. 

“69. The instrument appointing a proxy 
and the power of attorney or other authority, 
if any, under which it is signed or a notanally 
certified copy of that power or authority 
shall be deposited at the registered office of 
the company, or at such other place within 
the United Kingdom as is specified for that 
purpose in the notice convening the meeting, 
not less than forty-eight hours before the 
time for holding the meeting, or adjourned 
meeting, at which the person named in the 
instrument proposes to vote, or in the case 
of a poll, not less than twenty-four hours 
before the time appointed for the taking of 
the poll, and in default the instrument of 
proxy shall not be treated as valid." (See 
Companies, Proxy, Resolutions.) 

VOUCHERS. Paying-in slips, cheques, 
and office debit and credit slips are included 
under the term “ vouchers." They are docu- 
ments which vouch for the correctness of 
book entries. 

There is no legal period beyond which old 
vouchers may be destroyed. A debt is 
statute-barred at the end of six years, but 
vouchers are, for various reasons, frequently 
required for a longer period than six years. 
(See Cancelled Cheques and Bills, 
Winding Up.) 

VOYAGE POLICY. (See Marine Insur- 
ance Policy.) 
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WADSET. An old Scots law tenn for a 
mortgage or bond and disposition in security. 

The word occurs in the Stamp Act, 1891. 
(See under Bond.) 

WAGES CHEQUES OF A COMPANY. 

Section 319, Companies Act, 1948, provides 
that a lender of money to a company for the 
payment of salaries or wages, shall have the 
same right of priority in a winding-up as the 
clerk, workman, etc., would have had if he 
had not been paid. In a winding-up, a clerk 
or servant, or workman or labourer, is en- 
titled to payment in full of salary or wages 
for the preceding four months up to a sum 
not exceeding ;£200. Hence any advance 
by a bank for the express purpose of pro- 
viding salaries and/or wages of a company can 
be regarded as a preferential claim up to the 
above limit in the event of the company’s 
liquidation. It is advisable to charge such 
cheques, clearly marked and drawn as wages 
cheques, to a separate account designated 
“wages account” and opened under resolu- 
tion of the company. The procedure is useful 
where a banker does not wish to increase the 
company’s advance against the existing 
security and the company appears to have 
sufficient free assets to support the pre- 
ferential claim if winding-up takes place. 
The practice has been approved by the 
courts, in particular in the case of National 
Provincial Bankv. Freedman &• Rubens (1934). 

WAIVER. To waive a right is to re- 
linquish or renounce all claim to it; the 
renunciation is termed a waiver. 

A bill may be discharged by waiver where 
the holder of it at or after maturity absolutely 
and unconditionally renounces his rights 
against the acceptor. (Bills of Exchange 
Act, 1882, Section 62.) 

WALKS. In London, cheques which are 
drawn upon non-clearing banks are col- 
lected by clerks called “walks clerks,” and 
the cheques are said to be included in the 
“walks’* collection. (See Clearing House.) 

WALL STREET. The New York Stock 
Exchange. 

WAR SAVINGS CERTIFICATES. (See 
National Savings Certificates.) 

WAREHOUSE-KEEPER’S CERTIFICATE, 
OR RECEIPT. A document issued by a 
warehouse-keeper stating that certain g<^s 
are held in his warehouse at the disposal of 
the person named. Such a certificate or 
receipt is not transferable and the goods are 
not deliverable upon its production. It is 
simply an acknowledgment of having received 
certain goods. . 

When the owner wishes to obtain the goods 


[WAR 

he signs a delivery order ig.v.) ; or, if desired, 
he may obtain a warehouse warrant stating 
that the goods are deliverable to the person 
named therein or to his assigns by indorse- 
ment. (See Warehouse-keeper’s Warrant.) 

When warehouse-keepers’ receipts are 
pledged with a bank, the customer should 
sign the bank’s letter of lien. The receipts 
should be in the bank’s name, and when 
delivery of the goods is required the bank 
will sign a delivery or transfer order. (See 
Delivery Order, Transfer Order.) 

A banker should be careful to see tliat a 
warehouse-keeper's receipt states that the 
goods mentioned in the receipt are subject 
to rent only in respect of those goods, 
otherwise he may find that they are subject, 
in addition to that rent, to a general lien 
for rent and charges due in respect of other 
goods from the party to whom the receipt 
was origineilly issued. (See Bankers' Advances 
Against Produce, by A. Williams.) 

In the event of the customer’s bank- 
ruptcy, unless the goods have been regis- 
tered in the banker’s name, the property will 
vest in the trustee in bankruptcy. 

Although a receipt or certificate is usually 
regarded as a mere acknowledgment of ihe 
goods, the term “warehouse-keei)er'8 certifi- 
cate ” is sometimes used (see Factors Act, Sec- 
tion 1 (4)) to indicate a document which is 
evidence of the title of the person named 
therein or his assigns to the goods. (See 
Dock Warrant.) 

No stamp duty is exigible on a warehouse- 
keeper’s receipt. 

WAREHOUSE-KEEPER’S WARRANT. 
WAREHOUSE WARRANT. A document 
issued by the keeper of a warehouse stating 

Sugar Warehouse. 

No. 

Warrant. 

For 

Imported in the ship from 

Captain entered by 

on the 

Rent payable from the 

Examined and entered by 
Ledger Folio 

Liverpool 19 . 

Deliver the above-mentioned goods to 
or assigns, by indorsement 

hereon. 

Warehouse-keeper. 

that the goods named therein are entered 
in the b^ks and are deliverable to the 
person mentioned or to his assigns by 
indorsement. (See Warrant for Goods.) 
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A warehouse warrant may be in the form 
shown on page 652. 

This warrant must be presented at the 
ofi&ce, regularly assigned by indorsement, and 
all charges paid, before delivery of the goods 
can take place. 

On the hack : Deliver the within-men- 
tioned goods to or order. 

The expression “ w 2 irehouse-keeper’s cer- 
tificate" in the Factors Act {q.v.) refers to such 
a document as is here described as a warrant. 

The remarks made regarding a dock war- 
rant (see Dock Warrant) apply equally to a 
warehouse-keeper’s warrant. 

(See Warehouse-keeper's Certificate 

OP IRwptttpt \ 

WARRANT (HIS MAJESTY'S). By the 
Stamp Act, 1891, the stamp duty is — 
Warrant under the sign manual £ s. d. 

of His Majesty . . . 10 0 

WARRANT FOR GOODS. A document 
issued by a dock company, a warehouse- 
keeper, or wharfinger, stating that the goods 
named therein are deliverable to the person 
mentioned, or his assigns by indorsement. 
(See Dock Warrant, Warehouse-keeper's 
Warrant, Wharfinger's Warrant.) 

The expression "warehouse-keeper’s cer- 
tificate’ (as in the Factors Act, q.v.) is 
sometimes used instead of the expression 
‘ ' warehouse-keeper’s warrant. ’ ' 

Various warehouse-keepers have acquired 
statutory powers (by private Act of Par- 
liament) to issue warrants transferable by 
indorsement. Such warrants, duly indorsed, 
transfer a good title to the goods (subject 
to the pa 3 rment of rent and charges due to 
the warehouse-keeper in respect of the goods 
specified in the warrant). But where war- 
rants are issued by warehouse-keepers who 
have not obtained statutory powers to issue 
warrants transferable by indorsement, a 
bank should, when taking such warrants, 
have them issued in its own name. The 
Courts have held that a warehouse-keeper 
cannot be compelled, without his consent, 
to hold goods deposited with him for any 
person other than the original depositor. 
When, however, the above-mentioned 
statutory powers have been acquired, such 
consent is not necessary, and the holders 
of warrants can transfer the property in 
the goods without reference to the ware- 
house-keeper. (See Warehouse-keeper’s 
Certificate or Receipt.) 

When taking warehouse-keepers' warrants 
and receipts a banker should satisfy himself 
as to the relia1»dity of the issuer, if a private 
firm ca individual. 
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When these documents of title are pledged 
with a bank as security for an advance, the 
customer should sign the bank’s pledge form 
(stamped 6d.) in which he agrees, amongst 
other things, that " all bills of lading, dock 
or warehouse warrants or other documents, 
now or at any time deposited by me with 
you and all property represented thereby 
are hereby pledged and hypothecated to 
you, and shall be held by you as security 
for pa 3 rment on demand of all amounts which 
I may now owe you, or for which I may 
from time to time become indebted to you ; 
and that the bank shall have full liberty to 
dispose of the property at its discretion." 
He also undertakes to keep the property 
covered by insurance against fire. 

Documents of title to goods pledged with 
a bank may be handed back to a customer 
on his signing an undertaking to pay the 
proceeds from sales of the goods direct to 
the bank. (See Trust Receipt.) 

See under Factors Act as to the effect 
of pledges of documents of title by mercantile 
agents, etc. 

By the Finance Act, 1949, stamp duty 
was abolished in respect of warrants for 
goods. 

WARRANT OF ATTORNEY, A written 
authority given by a debtor to a solicitor em- 
powering the solicitor to appear in an action 
against the debtor and to suffer judgment 
for the debt to be entered up against him. 

The stamp duty, by the Stamp Act, 1891, 
is — 

Warrant of Attorney to confess 
and enter up a judgment given 
as a security for the pajrment or 
repayment of money, or for the 
transfer or retransfer of stock. 

See Mortgage, etc. 

Warrant of Attorney of any £ $. d. 

other kind .... 10 0 

(See Cognovit Actionem.) 

WAS’TE. (See Impeachment of Waste.) 
WASTE BOOK. WASTE SHEETS. In 
the waste book the various transactions 
which occur in a bank office during the day 
are entered and split up under different 
heading. For example, if a customer pays 
in to his credit an amount consisting of ca^ 
and cheques, the full sum is enter^ in the 
"credit current accounts" column on the 
left-hand side, and on the opposite side of 
the book, the "cash in" side, the credit is 
anal 3 rsed, bronze, silver and notes being 
plac^ in one column, and the cheques 
being separated, e.g. in a country bank, mto 
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columns for London, local, head office, years, that period is called the life of the 
country, own cheques, or such divisions as are patent. 

considered necessary. WATERBORNE AGREEMENT. An agree- 

At the end of the day, the totals of the ment of London Underwriters which came 
various columns on the right-hand side are into force on 1st February, 1938, by which 
cross-cast to agree with the total of the war risk insurance cover is confined to the 
"current accounts” and "impersonal” period whilst the interest is on board the 
columns on the left-hand side. The totals of overseas vessel, the only exception being 
the several columns in which the cheques that in the case of transhipment fifteen 
are listed, when cast form a check on the days is allowed whilst the goods are being 
total of the cash remittance to Head Office. transhipped to the oncanying overseas 
The waste book may be planned so as vessel, 
to balance with, and act as a check upon, WATERED CAPITAL. WATERED 
the day book and the various outward STOCK. The stock, or capital, of a company 
remittances, etc. The columns and method is said to be "watered” when it is added to, 
of keeping the book vary somewhat in or increased, by way of paper entries only, or 
different banks. when further shares are issued without any 

Instead of a book some banks, for con- provision being made to provide yield 
venience, use loose sheets, called waste thereon. For example, if a company with 
sheets, the sheets being bound up into book 1,000 shares on which it pays 10 per cent 
form at intervals. The waste book or waste increases the number to 2,000, the yield on 
sheet have been for the most part super- the 2,000 will only be 5 per cent unless 
seded by mechanised book-keeping. more profits are earned. 

WASTING ASSETS. Assets, such as mines WAYS AND MEANS ADVANCES. The 
or quarries, which become used up in course name given to advances made by the Bank 
of time by working them. A mine, for of England to the Treasury to meet pay- 
example, which is being steadily worked ments for the annual supply services. These 
will become less valuable year by year as advances are borrowed on the credit of 
the mineral is extracted. To meet this sums authorised by Parliament for Ways 
depreciation in the value of the property, and Means, and are to be distinguished from 
a certain sum should be provided out of "Deficiency Advances” {q.v.) which are 
each year's profits. Although it is a prudent obtained to meet permanent charges, 
and usual course for a company to adopt, WEIGHT-NOTE. A document issued by 
there is, however, no obligation upon the some dock companies giving the weight of 
company to provide such a fund. The Court certain goods in their possession, and stating 
of Appeal have held "that there is no law the amount of the purchase money which is 
to prevent a company from sinking its capital owing. The possessor of the weight-note is 
in the purchase of a property producing entitled to the warrant for the goods upon 

income, and dividing that income without complying with the conditions of sale and 

making provision for keeping up the value paying the balance of the purchase money as 

of the capital, and that fixed capital may be expressed on the weight-note on or before the 
sunk and lost and yet the excess of current expiration of the time for payment of the 
receipts over current expenses may be ap- purchase money. 

plied in payment of a dividend, though where WHARFINGER’S RECEIPT, OR CERTI- 
the income of a company arises from the FICATE. A document issued by a whar- 

turning over of circulating capital, no divi- finger (that is, the owner of a wharf) acknow- 

dend can be paid unless the circulating ledging receipt of goods committed to his 
capital is kept up to its original value, as charge, or certifying that certain goods are 

otherwise there would be a pa3rment out of ready for shipment. Such a receipt or 

capital.” ( Vernerv. General and Commercial certificate is not ordinarily a document of 

Investment Trust, [1894] 2 Ch. 239.) title and the goods named therem do not pass 

Plant and machinery wear out and become by indorsement of the receipt. To effect a 
obsolete. A liberal depreciation should delivery of the goods, a delivery order must 
therefore be written off each year and a be signed. When these receipts are pledged 
reserve fund be established for the purpose with a bank as security they should be in the 
of replacing such assets when necessary. name of the bank. The same remarks apply 

A patent worked by a company is a wasting as in the case of a Warbhousb-keeper’s 

asset, and as it can only, as a rule, be kept Certificate or Receipt (^.v.). 
alive by payment of certain fees for fourteen A wharfinger’s warrant stating that the 
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goods are deliverable to the person named 
therein or to his assigns by indorsement, does 
form a document of title. (See Warehouse 
Warrant, Dock Warrant, Factors Act.) 

WHARFINGER’S WARRANT. A docu- 
ment issued by a wharfinger which states 
that the goods named therein are deliver- 
able to the person mentioned or his assigns 
by indorsement. 

The remarks which apply to a dock war- 
rant apply equally to a wharfinger’s warrant. 
(See Dock Warrant, Warrant for Goods.) 

WILL. A writing by which an owner of 
property declares what is to be done with 
it after his death. The person making a will 
is called the testator. A minor cannot make 
a valid will, except in the case of a soldier, 
sailor, or airman on active service. These 
parties can make verbal wills in the pre- 
sence of witnesses, if written, their wills 
need not be attested [Wills (Soldiers and 
Sailors) Act, 1918.] 

A testator’s signature should be witnessed 
by two persons. The following is a common 
attestation clause: "Signed by the said 
the testator in the presence of us, 
both present at the same time, who in his 
presence and at his request and in the 
presence of each other have hereunto set our 
names as witnesses." 

A legatee, or his wife (or husband as the 
case may be), should not be a witness to the 
testator’s signature, otherwise the legacy 
will be forfeited. 

An executor (who takes no benefit under 
the will) is a competent witness. 

A will is revoked by the marriage of the 
testator. 

From 1st January, 1926, by the Law of 
Property Act, 1925, a will expressed to be 
made in contemplation of a marriage shall 
not be revoked by the marriage. (Section 177.) 

A codicil is an addition to a will by which 
some change in the terms of the will is 
effected, and it must be dated and signed 
by the testator and attested by two witnesses 
in the same way as the former part of the 
document. 

The testator and each witness must sign 
his name or initials against any alteration or 
interlineation that may be made in a will; 
but no alteration must be made after 
execution. The alterations should also be 
referred to in the attestation clause. 

The persons who are appointed by the 
testator to carry out the provisions of his 
will are called the executors, and it is their 
duty to obtain probate of the will ; that is, an 
official copy of the will issued by the regis- 


trar of the registry where the will is proved. 
If any trusts are created by the ^1 the 
persons whom the testator names to carry 
out the provisions of such trusts are called 
the trustees. A copy of a will may be seen, 
on payment of a fee of one shilling, at the 
registry where it was proved; and a copy 
of any will may be seen at Somerset House 
on pajnment of a like fee. A copy of a will 
may be obtained on payment of a fee 
regulated by the length of the document. 

The following is a form of a simple will 
where a husband leaves everything what- 
soever to his wife — 

This IS the last will and testament of me 
John Brown of Carlisle in the county of 
Cumberland, Grocer, as follows, that is to 
say, I devise and bequeath all my real and 
personal estate whatsoever and wheresoever 
and of every description unto my wife Mary, 
her heirs, executors, administrators and 
assigns absolutely for ever. I appoint my 
said wife Mary sole executrix hereof. I 
revoke all prior wills by me made. In 
witness whereof I have hereunto set my 
hand this second day of July one thousand 
nine hundred and 

John Brown. 

Signed by the testator as and 
for his last will in the presence 
of us who, at his request in 
his presence and in the presence 
of each other have hereunto 
set our names as witnesses 

John Jones, English Street, Carlisle, Draper. 
James Smith, 2 North Street, Carlisle, Clerk. 

(See Executor.) 

By the Industrial and Provident Societies 
(Amendment) Act, 1913, a member of a regis- 
tered society may nominate any person to 
receive at his death such property in the 
society as may be his at the time of his 
decease (whether in shares, loans, or deposits). 
Such nomination shall be valid to the extent 
of one hundred pounds, but not further. A 
nomination may be revoked by a subsequent 
nomination, but shall not be revocable or 
variable by the will of the nominator. The 
marriage of a member shall operate as a 
revocation of any nomination made by him 
before such marriage. 

It is recorded that the shortest, properly 
executed will known to have been proved 

was "all to L ," the name being that of 

the testator’s wife. Probably one of the 
longest is a will in Somerset House said to 
contain 95,940 words. 
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WINDBILLS. WINDMILLS. Names 
sometimes given to accommodation bills 
{q.v.). Another similar name is ‘‘kites.’’ 

WINDING UP. There are three types of 
winding up : compulsory, voluntary, and 
voluntary under the supervision of the Court. 

Compulsory Winding Up. 

Under Section 222 of the Companies Act, 
1948, a company may be wound up by the 
Court if — 

(а) The company has by special resolu- 

tion resolved that the company be 
wound up by the Court ; 

(б) Default is made in delivering the 

statutory report to the registrar or 
in holding the statutory meeting ; 

(c) The company does not commence its 

business within a year from its in- 
corporation or suspends its business 
for a whole year; 

(d) The number of members is reduced in 

the case of a private company 
below two or in the case of any 
other company below seven ; 

(e) The company is unable to pay its debts ; 

(/) The Court is of the opinion that it is 

just and equitable that the com- 
pany shall wound up 

As to (e), a company is deemed to be 
unable to pay its debts if a creditor for a 
sum exceeding ;^50 has served a demand 
for payment on the company and has had 
no satisfaction at the end of three weeks. 
Also if execution or other process issued on 
a judgment is returned unsatisfied in whole 
or in part, and also if it is proved to the 
satisfaction of the Court that the company 
is unable to pay its debts. (Section 223.) 

An application to the Court for winding up 
is made by petition presented by the com- 
pany or by any creditor or contributory. 
VViiere a company is being wound up volun- 
tarily or subject to supervision, a winding 
up petition may be presented by the Official 
Receiver. 

The effect of a winding up order is to make 
the Official Receiver provisional liquidator 
until such time as the Court appoints a 
liquidator. Where a liquidator is not so 
appointed, the Official Receiver continues as 
liquidator of the company. A statement of 
affairs must be submitt^ to the Official 
Receiver within fourteen days. 

On the making of a winding up order, 
separate meetings of creditors and con- 
trmutories are held to determine if applica- 
tion shall be made to the Court for the 


appointment of a liquidator in place of the 
Official Receiver and also to determine if a 
committee of inspection shall be appointed 
to act with the liquidator and if so, to elect 
members thereof. 

The powers of a liquidator in a compulsory 
winding up are given in the Companies Act, 
1948, as follows — 

“245. (1) The liquidator in a winding up 
by the Court shall have power with 
the sanction either of the ^urt or of 
the committee of inspection — 

“ (a) to bring or defend any action 
or other legal proceeding in 
the name and on behalf of 
the company : 

“ (6) to carry on the business of 
the company, so far as may 
be necessary for the bene- 
ficial winding up thereof : 

“ (c) to appoint a solicitor to 
assist him in the performance 
of his duties. 

“ (d) to pay any classes of cred- 
itors in full ; 

"(e) to make any compromise 
or arrangement with cred- 
itors or persons claiming to 
be creditors, or having or 
alleging themselves to have 
any claim, present or future, 
certain or contingent, ascer- 
tained or sounding only in 
damages against the com- 
pany, or whereby the com- 
pany may be rendered liable ; 
“ (/) to compromise all calls and 
liabilities to calls, debts and 
liabilities capable of result- 
ing in debts, and all claims,' 
present or future, certain or 
contingent, ascertained or 
sounding only in damages, 
subsisting or supposed to 
subsist between the com- 
pany and a contributory or 
alleged contributory or other 
debtor or person apprehend- 
ing liability to the company, 
and all questions in any way 
relating to or affecting the 
assets or the winding up of 
the company, on such terms 
as may be agreed, and take 
any security for the dis- 
ch^ge of any such call, debt, 
liabiUty or claim and give a 
complete discharge in re- 
spect thereof.’’ 
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** (2) The liquidator in a winding up by the 
Court shall have power — 

"(a) To sell the real and personal 
property, and things in 
action of the company by 
public auction or private 
contract, with power to 
transfer the whole thereof to 
any person or company, or 
to sell the same in parcels : 

“ (6) To do all acts and to execute 
in the name and on behalf 
of the company, all deeds, 
receipts, and other docu- 
ments, and for that purpose 
to use, when necessary, the 
company’s seal: 

“ (c) To prove, rank, and claim in 
the bankruptcy, insolvency, 
or sequestration of any con- 
tributory, for any balance 
against his estate, and to 
receive dividends in the 
bankruptcy, insolvency, or 
sequestration in respect of 
that balance, as a separate 
debt due from the bankrupt or 
insolvent, and rateably with 
the other separate creditors : 

“ {d) To draw, accept, make, and 
indorse any bill of exchange 
or promissory note in the 
name and on behalf of the 
company, with the same 
effect with respect to the 
liability of the company as 
if the bill or note had been 
drawn, accepted, made, or 
indorsed by or on behalf of 
the company in the course 
of its business : 

“(#) To raise on the security of 
the assets of the company 
any money requisite : 

"(/) To take out in his official 
name, letters of administra- 
tion to any deceased contri- 
butory, and to do in his 
official name any other act 
necessary for obtaining pay- 
ment of any money due from 
a contributory or his estate 
which cannot be conveni- 
ently done in the name of 
the company ; and in all 
such cases '^e money due 
shall, for the purpose of 
enabling the liquidator to 
taJce out the letters of ad- 


ministration or recover the 
money, be deemed to be due 
to the liquidator himself: 
“(g) to appoint an agent to do 
any business which the liqui- 
dator is unable to do himself : 
“ (A) To do all such other things 
as may be necessary for 
winding up the affairs of the 
company and distributing its 
assets.” 

Payments of Liquidator in English Winding 
Up into Bank. 

“Section 248. (1) Every liquidator of a 

company which is being wound up 
by the Court in England shall, in 
such manner and at such times as 
the Board of Trade, with the con- 
currence of the Treasury, direct, pay 
the money received by him to the 
Companies Liquidation Account at 
the Bank of England, and the Board 
shall furnish him with a certificate 
of receipt of the money so paid : 

Provided that, if the committee 
of inspection satisfy the Board of 
Trade that for the purpose of carry- 
ing on the business of the company 
or of obtaining advances, or for any 
other reason, it is for the advantage 
of the creditors or contributories 
that the liquidator should have an 
account with any other bank, the 
Board shall, n the application of 
the commit^ of inspection, autho- 
rise the liquidate, to make his pay- 
ments into and out of such other 
bank as the committee may select, 
and thereupon those pa 3 anent 8 shall 
be made in the prescribe manner. 

“(2) If any such liquidator at any time 
retains for more than ten days a 
sum exceeding fi^ pounds, or such 
other amount as the Board of Trade 
in any particular case authorise him 
to retain, then, unless he explains 
the retention to the satisfaction of 
the Board, he shall pay interest on 
the amount so retained in excess at 
the rate of twenty per cent per 
annum, and shall liable to dis- 
allowance of all or such part of his 
remuneration as the Board may 
think just, and to be removed from 
his office by the Board, and shall be 
liable to pay any expenses occa- 
sioned by reason of his default. 

“ (3) A liquidator of a com p an y which is 
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being wound up by the Court in 
England shall not pay any sums 
received by him as liquidator into 
his private banking account.” 

By Section 242 — 

” (4) If more than one liquidator is 
appointed by the Court, the Court 
shall declare whether any act by 
this Act required or authorised to 
be done by the liquidator is to be 
done by all or any one or more, 
of the persons appointed.” 

Where a special account is opened all 
payments out are to be made by cheque 
payable to order, bearing on its face the 
name of the company, to be signed by one 
member of the committee of inspection and 
by such other person, if any, as the com- 
mittee may appoint. If there is no committee 
of inspection, the Ofl&cial Receiver may, 
subject to the directions of the Board of 
Trade, exercise the functions of a committee 
with regard to a special bank account. See 
further under Liquidator. 

Compulsory wmding up commences from 
the date of the presentation of the petition, 
unless a voluntary winding up was pre- 
viously in progress, in which case the winding 
up dates from the passing of the resolution 
to wind up. Cheques drawn on the account 
for routme purposes of the company (e.g. 
wages, rates, etc.) and paid between the date 
of presentation of the petition and the date 
of the winding up order are usually validated 
by the liquidator. 

Voluntary Winding Up. 

” Section 278 ( 1) A company may be wound 
up voluntarily — 

(а) When the period, if any, fixed for the 

duration of the company by the 
articles expires, or the event, if any, 
occurs, on the occurrence of which 
the articles provide that the com- 
pany is to be dissolved and the com- 
pany in general meeting has passed 
a resolution requiring the company 
to be wound up voluntarily. 

(б) If the company resolves by special 

resolution that the company be 
wound up voluntarily. 

(c) If the company resolves by extra- 
ordinary resolution to the effect 
that it cannot by reason of its 
liabilities continue its business and 
that it is advisable to wind up.” 

There are two kinds of voluntary winding 
up— a creditors’ voluntary winding up and 
a members’ voluntary winding up. Both 


kinds are brought about by resolutions of 
the company which must be advertised in 
the London Gazette within seven days. Both 
types of winding up commence from the 
passing of the resolution, from which date 
the company must cease to carry on business 
except for the purpose of winding up. On 
notice of the passing of a winding up resolu- 
tion the account should be stopped. 

Creditors’ Voluntary Winding Up. 

(Sections 292-300). 

A meeting of creditors must be summoned 
for the day or the day following the day 
when the meeting of the company is to be 
held at which the resolution to wind up is 
to be proposed. The meeting of creditors 
must be advertised m the London Gazette 
and at least two local newspapers. The 
creditors and the company at their respec- 
tive meetings may nominate a liquidator, 
if different persons are nominated, the 
creditors' nominee shall be liquidator, and 
if the creditors make no nominations, the 
company's choice shall be liquidator. The 
creditors may appoint a committee of inspec- 
tion to act with the liquidator. On the 
appointment of a liquidator the powers of 
the directors cease except so far as the com- 
mittee of inspection or, if there is no such 
committee, the creditors, sanction continu- 
ance thereof. If a vacancy occurs by death, 
resignation or otherwise in the office of 
liquidator, the creditors may fill the vacancy 
If more than one liquidator is appointed, 
the resolution should state how many are 
to act; failing any such provision not less 
than two must act. 

Members’ Voluntary Winding Up. 

(Sections 283-291.) 

This occurs where the directors of a com- 
pany at a board meeting make a statutory 
declaration, within the five weeks immedi- 
ately precedmg the date of the passing of 
the winding-up resolution, to the effect that 
they have made a full inquiry into the affairs 
of the company and have formed the opinion 
that the company will be able to pay its 
debts in full within twelve months from the 
commencement of the winding up. The 
declaration must embody a statement of the 
company’s assets and liabilities as at the 
latest practicable date before the making of 
the statutory declaration. 

Any director making such a declaration 
without having reasonable grounds for 
believmg that the company will be able to 
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pay its debts in full within the specified 
period, incurs heavy penalties. 

If the company is duly wound up, but its 
debts are not paid or provided for in full 
within the stated period, it will be pre- 
sumed until the contrary is shown that the 
director did not have reasonable grounds for 
his opinion. (Section 283.) 

The company in general meeting shall 
appoint one or more liquidators, and there- 
upon the powers of the directors cease except 
in so far as the company m general meeting 
or the liquidator sanctions the continuance 
thereof. Vacancies m the office of liquidator 
may be filled by the company m general 
meeting, subject to any arrangement with 
its creditors. 

A members’ voluntary winding up usually 
occurs where a reconstruction is to take 
place or where the company is being dis- 
solved for reasons not connected with its 
solvency. 

Winding Up Subject to Supervision 
of the Court. 

(Sections 311-315) 

Where a company has passed a resolution 
for voluntary winding up, the Court may 
on petition make an order for the con- 
tinuance of the voluntary winding up subject 
to the supervision of the Court. For this 
purpose it may appoint an additional liqui- 
dator. The date of commencement of 
winding up is the date of the resolution to 
wind up voluntarily. 

Proofs and Claims in Winding Up. 

In every type of winding up the bank- 
ruptcy rules apply to the respective rights 
of secured and unsecured creditors. 

In a compulsory winding up proof of 
debt is required as m bankruptcy, but m a 
voluntary winding up a formal claim on the 
liquidator is all that is usually necessary. 

(For Liquidators' Accounts and Bor- 
rowings BY Liquidators, see under Liqui- 
dator ; see also Committee of Inspection, 
Companies, Official Receiver.) 

WINDING UP UNREGISTERED COM- 
PANIES. Sections 398-399, Companies Act, 
1948, provide for the winding up of unregis- 
tered companies. The expression "unregis- 
tered company” does not include a company 
registered under the Joint Stock Companies 
Acts, or the Compames Act, 1862, or the 
Companies (Consolidation) Act, 1^8, the 
Companies Act, 1929, or the Companies Act, 
1948, but includes any partnership, associa- 
tion or company consisting of more than 


seven members, and any foreign partnership, 
association or company, and any trustee 
savings bank certified under the Trustee 
Savings Bank Act, 1863. (Section 398.) 

All the provisions of the Companies Act, 
1948, with respect to winding up shall apply 
to an unregistered company, with the fol- 
lowing exceptions and additions — 

An unregistered company shall, for the 
purpose of determining the Court having 
jurisdiction m the matter of winding up, 
be deemed to be registered where its prin- 
cipal place of business is situate. 

No unregistered company shall be wound 
up under this Act voluntanly or subject 
to supervision. 

The circumstances in which an un- 
registered company may be wound up are as 
follows (that IS to say) — 

(а) If the company is dissolved, or has 

ceased to carry on business, or is 
carrying on business only for the 
purpose of winding up its affairs ; 

(б) If the company is unable to pay its 

debts; 

(c) If the Court is of opinion that it is 
just and equitable that the com- 
pany should be wound up. 

Section 399 (8) provides that — 

"A petition for winding up a trustee 
savings bank may be presented by the 
National Debt Commissioners, or by a 
commissioner appointed under the Trustee 
Savmgs Banks Act, 1887, as well as by any 
person authorised under the other pro- 
visions of this Act to present a petition for 
winding up a companv.” (See Companies.) 

WINDOW DRESSING. A term particu- 
larly applied to the practice of banks 
of callmg in loans when naking up their 
published statements so that their cash 
resources may make a good showing in 
relation to liabilities. The practice was 
condemned in the Macmillan Report {q.v.) 
in para. 370, which says* "We are not 
aware that these p^.tices serve any useful 
purpose. We thiiiil' -they are not creditable 
to our banking S 3 rft' ,em, and we recommend 
that they should be given up at once.” 

On the day v hen a bank made up its 
weekly statement, it increased its cash re- 
sources by callmg in day-to-day loans from 
the discount houses by arranging for its bill 
holdings to mature on that particular day 
of the week, and by postponing purchases 
of bills and securities. t£« monthly pub- 
lished statement showed the average posi- 
tion on the four weekly making-up days. 
Each bank had a different making-up day. 
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with resultant dislocation to the Money 
Market. In 1939, in order to economise 
labour, the banks reverted to the original 
system of a monthly making-up day, but 
still with a different day for each bank. 
The only value, if any, of the system was the 
disciplining of the Discount Market, which 
vms regularly compelled to get accommoda- 
tion from the Bank of England, with re- 
sultant scrutiny of its resources by that 
Institution. 

The practice did not cease, however, until 
31st December, 1946. An official announce- 
ment was made earlier in that month as 
follows — 

“On and from 31st December, 1946, the 
Monthly Statements of Balances of London 
Clearing Banks will be aggregated on com- 
mon dates synchronising with the weekly 
Return of the Bank of England and com- 
piled on the third Wednesday in each month, 
except in the months of June and December, 
when the Statements wUl be made up as at 
the 30th and 31st respectively .... Taking 
into account the general disposition of Bank 
assets now ruling, it has been agreed in con- 
sultation with the Bank of England that the 
daily ratio of cash balances to deposit 
liabilities will be maintained on the basis of 
8 per cent." 

« WIRE FATE.” (See “ Advise Fate.") 

WITHOUT DAYS OF GRACE. (See Days 
0!F GrACK.) 

WITHOUT PREJUDICE. Where an offer 
is made “without prejudice” by one of the 
parties in a dispute, it means that if the 
ofier is not accepted no advantage can be 
taken of it by either side. The phrase occurs 
mc^ frequently in the communications 
which pass between the solicitors of litigants, 
when efforts are feeing made to settle differ- 
ences without gomg into court. No letter 
that is written and headed or stated to be 
“without prejudice,” can be used at any 
time so as to prejudice either party, and the 
same rule applies to 'the reply sent to a 
letter so marked. Jl’ 

WITHOUT RECOUR^S. If the drawer, 
or an indorser, of a bill adds these words 
(or the equivalent "sans vecours") to his 
agnature, he thereby cancels ^ own 
liability to any subsequent holder, in the 
^ent of non-payment of the bill. But an 
indorser who has added the words “without 
recourse” does not clear himself from lia- 
bility if any signature prior to his own should 
prove to be a forgery. 

The Bills of Exchange Act, 1882, provides 


[WRO 

that the drawer of a bill, and any indorser, 
may insert therein an express stipulation, 

(1) negativing or limiting his own liability 
to the holder, (2) waiving as regards himself 
some or all of the holder’s duties. (Section 
16.) (See Drawer, Indorser.) 

WITNESS. (See Attestation.) 

WORLD BANK. (See International 
Bank for Reconstruction and Develop- 
ment.) 

WRIT. By the Stamp Act, 1891, the 
stamp duty is — 

Writ — 

(1) of Acknowledgment under ' 
the Registration of Leases 
Act, 1857 

(2) of Acknowledgment by 
any person infeft in lands 

in Scotland in favour of £ s. d. 
the heir or disponee of a ^ 5 0 

creditor fully vested in 
right of an heritable 
security constituted by in- 
feftment .... 

(3) of Resignation and Clare 
Constat . 

WRIT OF DISTRINGAS. (See Dis- 
tringas.) 

WRIT OF ELEGIT. {Elegxt, Latin, he 
has chosen — so called because the plaintiff 
has the choice of this writ in preference to 
other writs.) A writ issued by the Court 
directing the sheriff to take possession of a 
judgment debtor’s lands, and to receive the 
rents until the debt is satisfied. Any writ 
or order affecting land may be registered 
under the Land Charges Act, 1925. (See 
Land Charges, Writ of Fieri Facias.) 

WRIT OF EXTENT. Where moneys are 
paid into the account of a customer, which 
moneys the banker knows to belong to the 
Crown, a writ of extent may be issued by the 
Crown for the recovery of those moneys. 

WRIT OF FIERI FACIAS. Commonly 
called a writ of fi. fa. 

A writ issued by the Court directing the 
sheriff to take possession of a judgment 
debtor’s goods, in order to satisfy a debt. 
The sheriff is empowered to seize, in addition 
to “goods,” money, bank notes, cheques, 
bills, promissory notes, and other securities 
for money belonging to the debtor. (See 
Writ of Elegit.) 

WRONGFUL CONVERSION. (See Con- 
version.) 

WRONGLY DELIVERED. (See under 
Clearing House.) 
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YEARLY TENANCY. A tenancy from 
year to year and which, by a six months' 
prior notice to quit from the landlord or 
the tenant, terminates at the end of the first 
year or end of any succeeding year. For 
example, if the tenancy commenced on 
1st July, the six months’ notice must be 
given so that the tenancy may terminate on 
a Ist July. 

YEARS' PURCHASE. The value of prop- 
erty is frequently indicated as being equal 
to the rent for a certain number of years. 
For example, a house with a rental of ;£50 
at 20 years’ purchase =» ;^1,000. If ;^1,000 
is paid for the house, the investment (with 
a rental of ;^50) thus 3^elds 5 per cent. The 
percentage is ascertained by dividing one 
hundred by the number of years' purchase 
w’hich is given. (See Valuation.) 

YORK-ANTWERP RULES. (See General 
Average.) 

YORKSHIRE REGISTRY OF DEEDS. 
There are three registries in Yorkshire — 

Northallerton for the North Riding (estab- 
Ushed 1734). 

Beverley for the East Riding (established 
1707). The East Riding includes Kingston- 
upon-Hull. 

Wakefield for the West Riding (estab- 
lished 1703). 

Each registry has two distinct depart- 
ments, the one dealing with registrations 
and searches under the Yorkshire Registries 
Acts, 1884-5, and the other with registra- 
tions and searches under the Land Charges 
Act, 1925. 

There is no registration for the City of 
York proper. 

When deeds of land registrable under the 
Yorkshire Registries Acts are received, the 
banker should look to see that they bear the 
Registrar’s memorandum sealed and signed. 
When a deed is registered, a note is placed 
upon it by the Registrar as follows — 

“A copy of this Indenture" or "A 
memorial was registered at the Riding 
Registry of Dee^ at the sixteenth 

of August, 19 , at 10.0 in the forenoon in 
volume page number 

" Registrar." 

Where land is registered under the Land 
Registration Act, 1925 (see Land Registra- 
tion), it supersedes the registration of the 
deeds under the Yorkshire Registries Act. 

Instruments entitled to be registered have 
priority according to the date of registration 
and not according to the date of the instru- 
ment. 

A document may be registered under the 
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Yorkshire Registries Acts either by enroll^ 
a copy of the instrument or by a memorial. 

By the Law of Property Act, 1925 — 

"(1) It shall not be necessary to register 
a memorial of any instrument made 
after 1925 in any local deeds 
registry unless the instrument oper- 
ates to transfer or create a legal 
estate, or to create a charge thereon 
by way of legal mortgage ; nor shall 
the registration of a memorial of 
any instrument not required to be 
registered afiect any priority. 

"(2) Probates and letters of administra- 
tion shall be treated as instruments 
capable of transferring a legal 
estate to personal representatives. 

" (3) Memorials of all instruments capable 
of transferring or creating a legal 
estate or charge by way of legal 
mortgage, may, when so operating, 
be registered." (Section 11.) 

The registration of a memorial of any 
instrument transferring or creating a legal 
estate or charge by way of legal mortgage 
constitutes actual notice to all persons and 
for all purposes whatsoever, as from the 
date of registration and so long as the 
registration continues in force. The regis- 
tration of a memorial of an instrument not 
required to be registered does not operate 
to give notice of such instrument or the 
contents thereof. This Section operates 
without prejudice to the provisions of the 
Act respecting the making of further 
advances by a mortgagee and only applies 
to land within the juiWiction of the registry. 
(Section 197.) 

In relation to the making of further 
advances, where the prior mortgage was 
made expressly for securing a current 
account or other further advances, a mort- 
gagee shall not be deemed to have notice of 
a mortgage merely by reason that it is 
registered in a local deeds registry, if it was 
not so registered at the time when the 
original mortgage was created or when the 
last search by the mortgagee was made. 
(See Section 94 (2), under Mortgage.) 

A banker, therefore, can make further 
advances, and need not search the local 
registry tefore doing so, provided he had no 
notice of a subsequent mortgage when the 
original mortgage was given, or when the 
last search was made. He must not, however, 
make any further advance aftw having 
received express notice of a subsequent 
mortgage, unless such advance is made in 
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compliance with an obligation to make 
further advances. 

The land charges departments in York- 
shire are concerned principally with the land 
charges in Classes A, B, C, and D, as detailed 
in the article Land Charges. 

In the case of a general equitable charge, 
restrictive covenant, equitable easement, or 
estate contract affecting land within any of 
the three Ridings, and in the case of any 
other land charge (not being a local land 
charge) created by a document which shows 
on the face of it that the charge affects land 
within any of those Ridings, registration 
shall be effected in the prescribed manner in 
the appropriate local deeds Registry in place 
of the Registry in London. (Law of Property 
(Amendment) Act, 1926.) 

The registration of any instrument under 
the Land Charges Act, 1925, constitutes 
actual notice to all persons and for all pur- 
poses, and operates without prejudice to the 
provisions respecting the making of further 
advances by a mortgagee. (Section 198, 
Law of Property Act, 1925.) 

With regard to a memorandum of deposit 
of title deeds, some authorities are of opinion 
that it need not be registered. The registries 
however, are open to register them, as the 
registry authorities consider that the position 
of equitable securities created by the deposit 
of title deeds is probably not altered by the 
Law of Property Act, 1925, and that Section 
14 of the Yorkshire Registries Act, 1884, 
will still operate when a memorandum is 
registered in the deeds department. That 
Section provides that all assurances entitled 
to be registered under the Act “shall have 
priority according to the date of registration 
thereof, and not according to the date of such 
assurances." The undertaking to execute 
a legal mortgage which is usually included in 
a memorandum of deposit constitutes an 
“estate contract" and is registrable as 
such in the land charges department under 
Section 10, c. iv, of the Land Charges Act, 
1925, but bankers do not, as a rule, register 
it so long as the deeds remain in their own 
possession. 

A charge on land by a company requires 
registration under the Companies Act, 1929, 
and, if the land is within the jurisdiction of 
the Yorkshire Deeds Registry, a legal mort- 
gage must, in addition, be registered in the 
local registry. 

Where debentures of a company are 
secured by a trust deed creating a legal 
mortgage on land in Yorkshire, the trust 
deed requires registration under the York- 


shire Registries Act. If there is no covering 
trust deed, each debenture giving a legal 
charge on land must be registered. 

Where a banker receives deeds of property 
in Yorkshire he can ascertain from a search 
of the Register whether there are any 
charges upon the property. If a charge 
exists but has not been registered, it will 
not affect the banker’s charge when duly 
registered. 

Searches should be made for any mortgage 
or charge which has been registered under 
the Yorkshire Registries Acts, 1884-5, and 
under the Land Charges Act, 1925. Separate 
applications should be made, on the pre- 
scribed forms, to the deeds department and 
to the land charges department of the appro- 
priate local registry. (See summary of regis- 
trations and searches under Mortgage ) 

By Section 3 of the Yorkshire Registries 
Amendment Act of 1885 — 

“Subject to any rules made under the 
principal Act, a caveat may at any time be 
given with respect to any lands within any 
of the three Ridings by any persons claiming 
to be entitled to any interest in such lands in 
favour of any person named therein, and 
may be registered under the prmcipal Act; 
and every caveat so registered shall, unless 
removed or cancelled in accordance with 
any rules to be made for that purpose under 
the principal Act, remain in force for such 
time as may be specified therein in that 
behalf." 

Under the rules of the Yorkshire Registries 
Act, 1884, any person may search the Regis- 
ter and may take copies or extracts (with 
lead pencil) therefrom upon payment of the 
prescribed fees. 

Where any instrument is required to be 
enrolled, a corporation may act by any of its 
ofi&cers authorised in that behalf under the 
seal of the corporation, and a firm may act 
by any of its members. 

All documents for enrolment must be 
written or printed upon strong, wide-ruled 
demy paper of a size of 16 inches in length 
by 10 inches in breadth, or thereabouts, 
with an inner margin about 2 inches wide, 
and an outer margin about three-quarters of 
an inch wide. 

Where any map or plan is indorsed upon 
any instrument to be registered, an exact 
copy shall be drawn upon the copy or 
memorial, or upon linen cloth and attached 
thereto. 

Where any instrument is required to be 
enrolled in the Register at full length, a true 
copy of such instrument shall be presented 
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for the purpose of being actually enrolled 
and bound up in the Register, and (except 
where such instrument is a caveat or affi- 
davit), there shall be prefixed to such copy a 
statement, to be enrolled therewith, setting 
forth the following particulars — 

(а) The name and description of the 

residence and occupation of the 
person on whose behalf the instru- 
ment is to be registered. 

(б) The date of the instrument 

(c) (1) In the ca.se of a deed, the names 
of the parties. 

(2) In the case of a will, the name 
of the testator. 

{d) (1) In the case of an instrument other 
than a will the names of all the 
parishes wherein any lands 
known to be affected by such 
instrument are situate, in such 
manner as the same are expressed 
or mentioned in such instrument 
or to the same effect 
(2) In the case of a will the names 
of all the parishes wherein any 
lands known to be affected by 
such will are situate, so far and 
in such manner as the same are 
expressed or mentioned in such 
will or to the same effect. 

And such statement shall be signed by the 
person on whose behalf such instrument is 
to be registered. 

Where an official search for any instru- 
ment registered or enrolled is required, the 
registrar gives a certificate of the result of 
the search signed by him and sealed with the 
Registry seal. A certificate of an official 
search under the Yorkshire Registries Act, 
1884, “shall be receivable in evidence." 
(Section 21.) 

Where a mortgage or charge affecting 
lands within the Ridings has been registered 
and IS afterwards satisfied, any person 
entitled to any interest in such lands may 
present an affidavit of discharge with refer- 
ence thereto, for enrolment in the Register. 
Such affidavit of discharge shall be m the 
prescribed form. It must be made by the 
debtor or some person claiming under him 
an interest in the property affected and the 
consent must be given by the creditor or 
some person claiming under him. Every 
signature must be verified by the oath of 
some credible witness. Where such mort- 
gage or charge was originally created by 
de^ or writing, the original shall be pro- 
duced to the Registrar with an entry thereon 
showing that it is cancelled. 


When an advance has been repaid and the 
secunty is no longer required, the banker’s 
mortgage should, with the discharge or recon- 
veyance, remain with the deeds of the pro- 
perty as part of the chain of title. (See 
Mortgage, Reconveyance.) 

On the next page is shown a specimen form 
of Memorial of Deed. The memorial must 
be impressed with a 2s. 6d. stamp before 
bemg sent to the Registry. (See Memorial.) 

Where registration is effected by copy of 
a deed or document, the form is exempt 
from stamp duty. The Registrar must be 
satisfied that the deed submitted for regis- 
tration is duly stamped. 


Fees (Yorkshire Registries Act). 
N B. — A Folio contains 72 words. 

Registration or Enrol- 


ment of any Docu- 
ment (including 
indorsement of any 
Certificate required 
by Section 9 of the 
Act) except a Caveat 

(In the West Riding 
7s. 6d ) 

Registration or enrol- 
ment of any Caveat. 

Copy or Extract. 
Where Copy or Ex- 
tract does not ex- 
ceed two folios . 
For each additional 
folio 

If certified, an addi- 
tional fee per folio 
of 

Map or Plan. 

Copy 

If certified, an addi- 
tional fee of . 

Search, Ordinary. 

In any one name, for 
any period not ex- 
ce^ing ten years 
For every additional 
period of five years 

Search, Official (includ- 
ing Certificate of 
result). 

In any one name, for 
any period not ex- 
ceeding ten years 
For every additional 
period of five years 


Five shillings. 
Registry the fee is 


Two shillings. 


One shilling. 
Four pence. 


Twopence. 

{ From Two shillings 
to Two guineas, 
according to labour 
involved. 

Two shillings. 


One shilling. 
Sixpence. 


i Seven shillings and 
sixpence. 

Two shillings and 
sixpenu. 


43— (B.1533) 
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forfimSgtaaMheSffiS Volume^ Page No. 

WEST RIDING OF YORKSHIRE. 

REGISTRY OF DEEDS. 

2. Describe the Wnd Memorial of a* 
of deed. It wUl be 
•uffident to describe an 
indenture as an inden- 
ture, but a fuller descrip- 
tion may be given if 
desired; as. for instance, for registration 
Indenture of Lease. 


3 FUl in the date of 
the deed 


Date • 


4. Fill In the name PavHes * 
and description of the 
residence and occupa- 
tion of all the parties 
to the deed so far as , 
set out therein, begin- 
ning a new line with the 
name of each party. 


of®a/Se‘“und8*Sffl DescHpHon of Lands » 

by the deed within the 
Riding, and the names 
of all the townships, etc., 
wherein the same are 
situate in such manner 
as the same are expressed 
or mentioned in such 
deed or to the same 
effect. 


of 

of first part. 

of 

\ of second part. 

and 

r etc., etc. 

of 

) 


6 Fill in the names 
and description of the 
residences and occupa- 
tions of all the witnesses 
to the execution of the 
deed so far as appears 
therein, beginning a new 
line with the name of 
each witness. 


Witnesseses ® 

to the execution by 

of 

to the execution by 


of 


witness 


witness 

etc. 


7. Hen the memorial /CionAHl 1 
must be signed mod sealed 
by some or one of the 
partlM to the deed, or 
some or one of their or 
his hehrs, executors, ad- 
ministrators, guu^ns, 
or trustees. And If a 
description of the msi- 
denoe and occupation of 
the person executing the 
memorial does not other- 
wise appear therein such 
a description must be 
added after his sigiutun. 


8. Hem the memorial Witness* 
must be attested by one 
or mom witnesses one of 
whom at least shall have 
been a witness Ito the 
execution of Uie deed. 
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Typewritten Memorials may be received 
at the Registry under the following con- 
ditions — 

The Memorials must be typed with a pure 
black carbon record ink from ribbons 
or pads which are not exhausted, but 
give a distinct black impression and 
contain no aniline dye ; 


tYOR 

The machine used in typing the Memorials 
must not be defective, particularly with 
regard to its alignment ; 

The spacing of the lines must be of suffi- 
cient width to render the Memorial 
clearly legible. 

To satisfy the last condition the lines 
should be at least three-eighths of an inch 
apart. 
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ACCOUNTANT OF COURT. The Account- 
ant of the Court is an officer of the court 
acting under the Judicial Factors Acts, 1849 
and 1889. His position in bankruptcy or 
sequestration is a supervisory one. The 
administration and management of the 
estate is vested in the creditors who act 
through a trustee and his council of advice, 
called Commissioners. The accountant 
supervises and sees that regulations and 
statutes are obeyed. Periodical accounts, 
together with documents are lodged by the 
trustee. In addition, the duties of the 
accountant of court are annual audits under 
the Judicial Factors Department, the care 
of consignations and private references. 

ACT AND WARRANT OF A TRUSTEE 
IN SEQUESTRATION. This is a statutory 
order made by the sheriff confirming the 
trustee’s election by the creditors and trans- 
ferring the bankrupt’s estate to the trustee 
with power to sue. It is sometimes called 
the trustee’s confirmation. It is evidence 
of the trustee’s title and, if authenticated by 
the Court of Session, it is good throughout 
the British dominions. The title dates back 
to the date of sequestration and carries with 
it all the estate whether heritable or move- 
able, except property held in trust by the 
bankrupt. It includes land in England, but 
the title must be registered in the Bank- 
ruptcy Court in England. A copy is sent by 
Shenff-Clerk to the Accountant of Court 
within three days after issue. (See Bank- 
ruptcy in this Appendix.) 

ACTION. This is the legal process by 
which a legal right is ascertained and deter- 
mined. Where a creditor cannot obtain 
payment firom his debtor, he will bring an 
action against him for the amount due. The 
decision of the Court, if in his favour, is 
known as a "decree," and the next step is 
to extract the decree, that is, he obtains 
from the court an official document setting 
forth the judgment and containing the 
warrant to have it enforced. The oreditor 
will then give the debtor a charge of pay- 
ment where a charge is necessary. The edS^ 
is that the debtor is ordered, by a messenger- 
at-arms or sheriff officer, to implement the 
decree within so many days. If the debtor 
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fails to pay then, the creditor may proceed 
to do diligence. In many cases a creditor 
may proceed to do diligence without an 
action, e.g. where he holds a bill of exchange 
or cash credit bond and where a debtor is 
liable under a deed in which he has con- 
sented to registration, and the deed has 
been properly registered, e.g. a personal 
bond. (See Courts in this Appendix.) 

ADJUDICATION. Adjudication is the 
diligence whereby a creditor may attach the 
lands or other heritable property of his 
debtor in satisfaction of, or in security for 
his debt. Adjudication proceeds only upon 
a liquid document of debt, e.g. a bill of 
exchange or upon a debt constituted by 
decree. Adjudications proceed against 
debtors by way of action in the Court of 
Session. Moveable subjects cannot be 
adjudged, but it includes the following 
subjects : heritage and heritable rights, 
personal rights in lands, life rents, reversions, 
mines, fishings, heritable securities, stock 
of the Bank of Scotland, Royal Bank and 
stock of other chartered companies firom 
which the diligence of arrestment is excluded. 
The principal exception is land belonging 
to a railway company and used for the 
purpose of their undertaking. Creditors 
who adjudge within a year and a day after 
decree in the first effectual adjudication or 
at any time before it, may be ranked pari 
passu with the first effectual adjudication. 
To prevent the subjects from being con- 
veyed or dealt with to the pursuer's preju- 
dice, a note of the summons may be regis- 
tered in the Register of Inhibitions and 
Adjudications. Under the Conveyancing 
Act, 1924, an adjudication is ineffectual 
unless an extract of the decree or an abbre- 
viate, i.e. an abstract of the decree, has been 
recorded in the Register of Sasines. The 
decree gives the adjudger a redeemable right 
only and not an absolute right of property. 
If during ten years (called the legal, elliptical 
for "le^ term of redemption") after the 
date of the decree, the debt is extinguished 
by payment or by intromissions with the 
rents, the debtor is entitled to have his 


estate back. On the other hand, if the debt 
is not satisfied within the ten srears, ^he 

969 



AGE] 


DICTIONARY OF BANKING 


[ARR 


creditor has it in his power to foreclose the 
debtor from exercising his right of redemp- 
tion, this being carried out by raising an 
action of declarator of expiry of the legal. 
If the debtor does not exercise his right of 
redemption, the court will grant a decree 
that the right has expired and the adjudger 
will obtain the absolute ownership of the 
property. There is no “legal" in an adjudi- 
cation in security, e.g. in an action where the 
debtor is vefgens eid inopiam, and the subjects 
remain alwa3rs redeemable. 

AGENT. The law in Scotland is practically 
similar to that in England, and reference 
should be made to the explanations under 
Agent and Factors Act, 1889, in the Dic- 
tionary. The authority of an agent to open 
a separate bank account on behalf of his 
principal, e.g. a bank account opened by a 
law agent on behalf of a disclosed client, does 
not include authority to overdraw the ac- 
count {Royal Bank of Scotland v. Skinner, 
0. H., [1931] S.L.T. 382). 

AGRICULTURAL CREDITS (SCOTLAND) 
ACT, 1929. The Scottish Agricultural 
Securities Corporation Ltd. was established 
in 1933 under the provisions of Part I of 
the Act. Advances are made by the Cor- 
poration (a) upon the security of agricultural 
land and (6) in respect of major improve- 
ments to agricultural land and buildings. 

(a) In this case loans may be granted for 
periods not exceeding sixty years, and shall 
be repa3rable by equal half-yearly instal- 
ments of principal and interest combined. 
The following table shows the period and 
rate of repajmient — 

For a 60 year loan the half-yearly payment wiU be 
£2 per £100. 

For a 50-year loan the half-yearly payment will be 
£2 2s. 6d. per £100. 

For a 40-year loan the half-yearly payment will be 
£2 6s. 8d. per £100. 

For a 30-year loan the half-yearly payment will be 
£2 14s. 2d. per £100. 

For a 20-year loan the half-yearly payment will be 
£3 10s. Od. per £100. 

For a 10-year loan the half-yearly payment will be 
£5 19s. 5d. per £100. 

The security will be taken by way of an 
ex facie absolute disposition and the property 
will require to be valued by an independent 
surveyor, and all the expenses are biome by 
the borrower. 

(&) The Corporation is also authorised to 
me^e loans to proprietors for the purposes 
of the Land Improvement Acts, 1864 and 
1899. The purposes for which loans may 
be granted under these Acts are as follows — 

1 . Erection and reconstruction of cottages reguired 
for occupation by agricultural labourers essential for 
the proper cultivatim of agricultural holdings. 


2. Erection, replacement, and reconstruction of 
farm building (including cases where the work is 
necessary to comply with the requirements of the 
Local Authorities) essential to the proper cultivation 
of an agricultural holding. 

3. Drainage, including pipe draining and mole 
draining, and the straightening, widening, or deepen- 
ing of drains, streams, and water-courses, on agri- 
cmtmal land, in order to maintain or increase food 
production. 

4. Provision of essential water supply in connec- 
tion with an agricultural holding. 

5. Provision of fencing essential for the proper 
management of an agricultural holding and wood- 
lands. 

6. Making of farm roads and farm bridges essential 
to the working of an agricultural holding. 

7. Irrigation, warping, and reclamation of agri- 
cultural land. 

The maximum statutory period is forty 
years and the rates of half-yearly payments 
are similar to the above table for ordinary 
loans. 

Under Part 2 of the Act certain provisions 
were made for dealing with short term 
credits, but no society in Scotland has so 
far undertaken the working of Part 2 of the 
Act. The property which may be effected 
by such a charge shall be the stock of 
merchandise belonging to the society in 
pursuance of the objects which it has been 
formed to carry out. 

APPORTIONMENT. The Apportion- 
ment Acts of 1834 and 1870, of wWch the 
latter is the more important, apply equally 
to England and Scotland. Questions often 
arise with regard to the apportionment of 
the price where shares are bought or sold 
which belong to a trust estate where there is 
a tenant for life. In Scotland it has been 
held that when company shares belonging 
to a trust are sold cum dividend, the proceeds 
of the sale are to be apportioned between 
capital and income, which is contrary to the 
English practice. On the other hand, where 
shares are purchased cum dividend for a 
trust, it is thought that according to Scots 
Law there should be no apportionment 
between the capital and income. As a matter 
of practice, Scottish accountants often 
apportion such purchases. 

ARRANGEMENT (DEED OF). (See 
Bankruptcy in this Appendix.) 

ARRESTMENT. Arrestment is the dili- 
gence by which moveables which are not in 
the possession of the debtor himself are 
attached, either in security of an alleged or 
constituted debt, or in execution of the 
decree judicially establishing the debt. It 
is defined by Erskine as the “command of a 
judge by which he who is debtor in a move- 
able obligation to the arrester’s (that is the 
party who lays on the arrestment) debtor is 
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prohibited to make payment of his debt or 
perform his obligation till the debt due to 
the arrester who uses the diligence be paid 
or secured.” The person in whose hands the 
arrestment is made is known as the arrestee. 
Arrestment also serves as an inchoate 
diligence for transferring the debt or fund 
to the arrester ; but to complete the transfer 
to him a decree of forthcoming must be 
obtained. Arrestments may be either (1) 
in execution or (2) in security. 

(1) Arrestment in execution arises when 
the arrester holds a decree of court, or 
decree of registration, i.e. an extract from 
the books of Council and Session or Sherifi 
Court Books in which has been recorded, 
either a deed, e.g. bond, bearing a registra- 
tion clause or a notarial protest or a bill of 
exchange. 

(2) Arrestment in security is either (a) 
on the dependence of a summons or (&) in 
security of a liquid obligation. It is not as a 
rule competent in respect of a future or 
contingent debt unless on special grounds, 
e.g. the common debtor is on the brink of 
bankruptcy {vergens ad tnoptam) or in 
meditatione fugae. The warrant now most 
commonly used to secure a claim in an action 
in the Supreme Court is that introduced by 
the Personal Diligence Act, 1838, which 
provides that all Court of Session summonses 
concluding for payment of money may 
contain a warrant to arrest moveables, 
debts, and money, until caution be found 
that the same shall be made forthcoming. 
When the defender is resident abroad he 
must be subjected to the jurisdiction of the 
Scottish Courts, and a separate eirrestment 
may be required {ad jurisdtctionem fun- 
dandam) to render arrestment on dependence 
competent. 

Subjects of Arrestment. All personal 
debts due to the common debtor, or move- 
able property belonging to him in the hands 
of an independent tiiird person may, gener- 
ally speaking, be arrested. Among things 
arrestable are corporeal moveables, balance 
due by a bank on current or savings account 
or on deposit receipt, arrears of or current 
rents and interests, ships, shares, bonds and 
debentures of incorporated companies, bene- 
ficial interests in a trust estate and a sum in a 
policy of insurance is arrestable during the 
life of the insured, and if he dies before the 
next premium falls due, the arrestment 
is efiectual, but it is not settled what is 
the efiect after another premium has fallen 
due. 

Bills and Promissory Notes which pass 
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from hand to hand like money are not 
arrestable. Wages of "all labourers, farm 
servants, manufacturers, artificers and work 
people” are free from arrestment except in 
so far as they exceed 35s. per week. Wearing 
apparel is not arrestable. A debt is not 
arrestable if it is alimentary, except in so 
far as such a provision may be in excess of a 
fair aliment. Under the Merchant Shipping 
Act, 1894, arrestments are prohibited against 
the wages of seamen or apprentice seamen. 
At Common Law the salary, wages, or 
pensions of any public servant in the service 
of the Crown are not arrestable 

The usual procedure for serving an 
arrestment is to serve on the arrestee a 
schedule specifying the debt or other sub- 
jects arrested, and arresting generally all 
goods, gear, debts, money, and moveable 
effects in the hands or custody of the arrestee. 
The only exception to the rule that the arrest- 
ment must attach subjects in the hands of a 
third party is in the case of ships. In the 
case of companies registered under the 
Companies Act, 1948, arrestment is served 
at the registered office, although in the case 
of banks it is usual to use an arrestment both 
at Head Office and at the branch of the 
bank where the subjects are believed to be. 
Arrestments prescnbe in three years except 
in the case of debts of £20 or under where the 
period is three months. Decree of forth- 
coming completes the arrester's rights to 
the subjects arrested. 

An arrestment in security is used dunng 
the dependence of an action either at the 
raising of the action or at any time before 
decree has been obtained. When a creditor 
sues his debtor, he may not obtain decree 
immediately, because the debtor may dis- 
pute the claim and lodge defences to the 
action. The creditor may consider it desir- 
able to prevent the debtor from disposing of 
his moveable property before the final decree 
has been obtained, and accordingly when 
taking out the summons, obtains from the 
Court a warrant to arrest on the dependence 
of the action. This prevents the arrestee 
from parting with the property arrested until 
the action h^ been disposed of by the Court. 
If the creditor is successful, he can then 
proceed under his decree. 

An arrestment is not complete diligence, 
and this must be followed by an action of 
furthcoming. This is an action at the in- 
stance of the arrester against the arrestee, 
to which the common debtor is also called 
upon as a defender to make furthcoming 
payment and delivery of the sum arrested 
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or so much thereof as will pay the debt and 


expenses. 

The objects of such an action are — 

(i) To ascertain the amount of the debt 
due by the arrestee to the common debtor, 
or, where goods have been arrested, the 
present extent of the subjects. 

(ii) To have the arrestee decerned to pay 
the fund to the arrester, or, where goods 
have been arrested, to authorise a sale and 
pa3rment out of the proceeds. 

ASSIGNATION. This is a written deed of 
conveyance made in favour of another 
person, the maker is called the cedent, whilst 
the other party is the cessionary or assignee. 
This form of conveyance is used in the same 
way as the transfer of a choses in action by 
virtue of the Judicature Act. Where the 
light assigned is a debt or obligation, the 
debtor is called the common debtor, and 
the transfer is not complete until notice, 
called intimation, is given to the common 
debtor. There are few subjects which are not 
assignable, and intimation is not necessary in 
the case of a bill of exchange or bill of lading. 
Intimation is carried out by a copy of the 
assignment bemg made by a notary, and 
forwarded to the common debtor. This, 
followed by an acknowledgment, is conclu- 
sive of the assignee’s title. A certified copy 
sent by post would be sufEicient. Assigna- 
tions are preferred according to the dates 
of intimation. (See Life Policies as 
Security in this Appendix.) 

ATTESTATION. (See Deeds, Execution 
OP, in this Appendix.) 

AUTHORISED CIRCULATION. The 
authorised circulation is the amount certified 
by the Government up to which a Scottish 
bank can issue notes without holding Bank 
of England notes, or gold, and silver in 
security. A certain amount of Bank of 
England notes are earmarked at the Bank 
of England as belonging to each of the 
Scottish banks. See also under Bank of 
Issue in the Dictionary. The following are 
the authorised circulations of each of the 
Scottish Banks — r 


Bank of Scotland . 

Royal Bank .... 
British Linen Bank . 
Commercial Bank . 

Naticmal Bank 

Union Bank .... 
Cl^esdale & North of Scotland 
Bank 


39^,852 

216,451 

438.024 
374,880 

297.024 
454,346 

498,773 


Total £2,676,350 

BACK BOND OR BACK LETTER. (See 
Hbritablb Sbcuritiss in this Appendix.) 


BANKERS* UEN. In Scotland, banks have 
a general lien or right of retention over all 
unappropriated negotiable instruments be- 
longing to, and deposited with them by a 
customer in security of his balance on general 
account. In England, the lien is more 
extensive and covers securities whether 
negotiable or not. The lien does not include 
bills discounted or bills appropriated, "such 
as bills indorsed to him for the special 
purpose of negotiation.” There is no right 
of hen over securities deposited for a par- 
ticular purpose, e.g. bonds lodged specifi- 
cally for safe custody. All bills lodged for 
collection and not particularly appropriated 
come under the lien. On the b^ance of all his 
personal accounts, the customer must be 
debtor to the banker before any right of lien 
arises. Since every partner is liable for the 
whole debts of the partnership, a banker has 
a hen over a sum at credit of one of the 
partner’s accounts for advances to the firm. 
By the terms of their constitution, banks 
have usually a hen over their own stock or 
shares in security of advances made to 
shareholders. Under Scots Law, difiering 
in this respect from that of England, a 
banker has no implied power to sell the 
subjects of lien, and can only retain them 
until the claim is settled. A bank’s hen does 
not cover debts not yet due, unless the debtor 
is either bankrupt or vergens ad inopiam. 

BANKRUPTCY AND INSOLVENCY. The 
law of bankruptcy in Scotland difiers 
considerably from that which is administered 
in the English courts. Each country has its 
own statute, that in Scotland being the 
Bankruptcy (Scotland) Act, 1913. The 
expression "bankruptcy” has no technical 
meaning as in England, where a person is not 
bankrupt until an adjudication order has 
been made. In Scotland the expression 
covers almost every phase of inability to 
pay debts, from simple insolvency to the 
equivalent of English bankruptcy. Insolvency 
means the condition of a debtor where he 
cannot pay his way any longer according to 
the obli^tions he has undertaken, and it is 
immaterial whether the cause of his insol- 
vency has arisen through an excess of 
liabilities over assets (absolute insolvency) or 
through assets being unrealisable (practical 
insolvency). Insolvency, unlike bankruptcy, 
is not a legal status, but depends on the 
circumstances of each separate case. When 
a. debtor becomes insolvent, he becomes 
really a trustee holding his property on 
behalf of his creditors, and should he make 
any gratuitous alienation or make over any 
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part of his estate in further security to a 
creditor, these transactions can be challenged 
at the instance of creditors at common law or 
under statute. (See under Gratuitous 
Alienations and Fraudulent Prefer- 
ences TO Creditors in this Appendix.) 

When a person is unable to meet his obli- 
gations, and acknowledgment of his liability 
to do so is made pubhc in the method pro- 
vided by Statute (Bankruptcy Act, Section 
5), the status or condition of bankruptcy 
h^ arisen, and the debtor is technically 
notour bankrupt. In other words, notour 
bankruptcy is insolvency which is publicly 
acknowledged. 

Notour Bankruptcy. Notour bankruptcy is 
constituted in the following circumstances — 

(1) By sequestration or by the issuing of 
an adjudication of bankruptcy or the granting 
of a receiving order in England or Ireland, or 

(2) By insolvency, concurring — 

(а) (1) With a duly executed charge for 
payment, where a charge is necessary, 
followed by the expiry of the days of charge 
without pa}nnent, e.g. an extract registered 
protest of a bill of exchange. 

(2) Where a charge is not necessary, with 
the lapse without payment of the da}^ which 
must elapse before poinding or imprisonment 
can follow on a decree or warrant for pay- 
ment of a sum of money, e.g. on a decree in 
Small Debt Court granted when debtor is 
personally present. 

(3) With a poinding or seizure of any of 
the debtor's moveables for non-payment of 
rates or taxes ; 

(4) With a decree of adjudication of any 
part of his heritable estate for payment or in 
security; or 

(б) With sale of any effects belonging to 
the debtor by the landlord under an action 
called "Sequestration" for rent (Section 5). 

A partnership may be rendered notour 
banknipt in any of the foregoing ways, or 
by any of the psuimers being rendered notour 
bankrupt for a firm debt (Section 6). 

Notour bankruptcy is very much the 
same as insolvency followed by the commis- 
sion of an Act of Bankruptcy in English Law. 

Effects of Notour Bankruptcy. The chief 
effects of notour bankrupty are: (1) it lays 
the debtor’s estate open to sequestration 
without his consent; (2) it cuts down all 
voluntary transactions granted by the debtor 
within sixty days prior to the date of notour 
bankruptcy, or any time thereafter where 
they have been granted in satisfaction or 
further security of a prior debt: under the 
Qunpanies Ac^ 1947, the period of sixty 


days is extended to six months; and (3) 
it equalises arrestments and poin^gs used 
within sixty days prior to the notour bank- 
ruptcy or within four months thereafter. 

Sequestration. Sequestration has been 
defin^ as "a judicial process for rendering 
litigious the whole estate of the bankrupt in 
order that no part of it may be carried away 
by a single creditor for his own benefit, but 
t^t the whole may be vested in a trustee, 
to be administered by him and distributed 
among the various creditors in accordance 
with certain fixed legal rules of distribution." 
It also enables the debtor, under certain 
conditions, to obtain a discharge and to 
start afresh. Before the estates of a living 
person can be sequestrated, he must be 
subject to the jurisdiction of the Supreme 
Courts of Scotland. In the case of a deceased 
debtor, he must have been subject to the 
same jurisdiction at his death (Section 11). 
This jurisdiction is constituted by (1) domi- 
cile m Scotland ; (2) ownership of real estate 
in Scotland: or (3) forty days’ continuous 
residence in Scotland. It should be noted 
that an existing English sequestration, even 
though dormant, prevents the award of a 
sequestration in Scotland. 

All arrestments and poindings on and after 
the sixtieth day prior to the sequestration are 
of no effect but, the arrester or poinder is 
entitled to a preference in the ranking in 
respect of the expenses of procuring the 
warrant for and executing the diligence. 
Sequestration shall, at the date thereof, be 
equivalent to an arrestment in execution and 
decree of forthcoming and to an executed 
or completed poinding and the trustee can 
therefor rank pari passu with diligence that 
were used on or subsequent to the sixtieth 
day prior to notour bankruptcy on which the 
sequestration was founded. 

Procedure. The application for sequestra- 
tion is made by means of a petition presented 
(a) by the debtor himself vdth the concur- 
rence of a creditor or creditors whose debt 
or debts together amount to not less than 
£50 ; (l!>) by a creditor or creditors with the 
above qualification, provided the debtor has 
become notour bankrupt not mmre than four 
months before and has within a year previous 
resided or had a dwelling-house or place of 
business in Scotland or, in the case of a firm, 
has within such time carried on business in 
Scotland and any partner has so resided, 
or if the firm has had a place of business in 
Scotland. In the case of a deceased debtor 
the petition may be presented by a manda- 
tory to wluxai the deceased had granted 
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a mandate to apply for sequestration, or on 
the petition of a creditor qualified as above 
(Section 11). 

Sequestration may be awarded by the 
Court of Session, or by the Shenff of the 
county in which the debtor has resided or 
carried on business for the year preceding 
the date of the petition or, in case of a 
deceased debtor, for the year preceding his 
decease (Section 16). Hence, if the petition 
IS in the Sheriff Court, continuous residence, 
etc., for the previous year for that Sheriffdom 
is requisite, otherwise the petition must be 
presented in the Court of Session. 

Where sequestration of a deceased debtor's 
estates is applied for, it cannot be awarded 
until the expiry of six months from the 
debtor’s death, unless he was at the time 
of his death notour bankrupt, or unless his 
successors concur in the petition or renounce 
the succession (Section 13). 

The petitionmg creditor must produce, 
along with the petition, an oath or affidavit 
to the verity of the debt claimed by him, 
and also the account and vouchers of the 
debt. The affidavit must state co-obligants 
and security held for the debt. This affidavit 
may be taken before a judge, magistrate, 
J.P., notary public or commissioner for 
oaths in the High Court of Justice in England 
or Ireland (Section 21). In the case of a 
corporation, the oath may be made by the 
secretary, manager, cashier, clerk or other 
principal officer, or, in other concerns, by a 
partner (Section 24). 

Where the petition is presented by a 
creditor, the debtor is cited to appear; but 
where the debtor himself petitions, the 
award of sequestration is immediately made. 
The date of the order for citation in the 
former case, and of the award of sequestra- 
tion in the latter, is the date of the sequestra- 
tion. If the debtor in the former case does 
not pay the debt after citation, the award 
is made on the lapse of the days of citation. 

After the award of sequestration, pro- 
ceedings are in the Sheriff Court ; and, if the 
petition has been presented to the Court of 
Session, it is remitted to the Sheriff Court of 
the appropriate county for subsequent 
procedure, subject always to certain rights 
of appeal in specified cases to a judge of the 
Court of Session. 

The Accountant of Court supervises all 
sequestrations in the same manner as the 
Board of Trade supervises trustees in 
bankruptcy in England. 

When the award of sequestration is made, 
a meeting of creditors, called the first 


statutory meeting, is fixed, and notice is 
given in the Edinburgh Gazette (Sections 
63-69). A judicial factor may be appointed 
on the application of a creditor or by the 
court, pending the appointment of a trustee. 
At the first statutory meeting, creditors 
assemble and produce their affidavits and 
grounds of debt. The bankrupt produces a 
statement of his affairs and a trustee is 
appointed. The trustee is not an official of 
the court, and anyone may be appointed, 
subject to the following exceptions: {a) 
At Common Law. Personal incapacity, hos- 
tility to bankrupt, incongruity of duties, 
and personal misconduct. (&) By Statute. 
Banlonipt himself, persons closely related by 
blood or in business, interest opposed to 
general interests of creditors, and person 
out with jurisdiction of Court of Session. 

The meeting fixes the caution to be found 
by the trustee. Three Commissioners, who 
correspond to the English Comnuttee of 
Inspection, are also appointed by the meet- 
ing to superintend the proceedings of the 
sequestration, give advice and assistance to 
the trustee, decide as to dividends, and to 
ascertain the situation of the bankrupt 
estate from time to time. The commissioners 
may be creditors or their mandatories, and 
are subject to the same disqualifications as 
have just been stated for a trustee, but 
caution for intromissions is not necessary. 

Recall of Sequestration. The deliverance 
awarding sequestration is not subject to 
review, but m certain circumstances the 
sequestration may be recalled. A petition 
for recall is competent only to the Court of 
Session. The petition may be by (1) a debtor 
if he has not consented to sequestration; 
(2) successors of a deceased debtor, if they 
have not consented, unless a mandatory of 
the deceased debtor has applied for seques- 
tration; or (3) any creditor. The petition 
must be presented within forty days after 
the award (Section 30). An application for 
recall may be presented at any time during 
the course of the sequestration, provided 
nine-tenths in number and value of the 
creditors apply by petition to the Court of 
Session (Section 31). Further, if it appears 
to the court, upon a petition by the 
Accountant of Court or any creditor, or 
other person having interest, within three 
months from the date of the sequestration, 
that a majority of the creditors in number 
and value reside in England or Ireland, and 
that, owing to the situation of the property 
of the bankrupt and other causes, h^ estate 
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Laws of England or Ireland, the court may 
recall the sequestration (Section 43). 

Effects of the Award. After the appoint- 
ment of the trustee (at the first meeting of 
creditors), the trustee obtains confirmation 
of his appointment from the sheriff, the 
document evidencing his appointment being 
known as the act and warrant {q.v.) (Section 
70). The effect of the award of sequestration 
and of the act and warrant is to make over 
to the trustees for behoof of the creditors 
the whole estate belonging to the bankrupt in 
which he has a beneficial interest or of which 
he can legally dispose. Real estate in Eng- 
land, Ireland, or in any of the British 
Dominions vests in the trustee to the same 
extent as would have happened if the bank- 
ruptcy had taken place in these countries 
(Section 97). The bankrupt’s working tools 
and implements, however, are exempted from 
the sequestration. Any estate falling to the 
bankrupt before his discharge also vests in 
the trustee, who can complete a title to this 
by application to the court, which grants 
him what is known as a "vesting order.” 
In the same way a spes successionis (right 
of expectancy) also vests in the trustee, who 
may, if he thinks it necessary, for the purpose 
of realising this asset, effect an insurance 
on the life of the bankrupt. Where the 
bankrupt is in receipt of what is known as an 
"alimentary allowance” (which is peculiar 
to Scots Law), the trustee is only entitled 
to this to the excess beyond a reasonable 
provision for the bankrupt’s maintenance. 
The trustee is entitled to the portion of any 
salary, earnings or pension of which the 
banl^pt may be in enjoyment beyond what 
is necessary for his suitable maintenance 
(known as heneficium competentiae). Any 
money held by the bankrupt in trust does 
not f^l within the sequestration. 

Procedure Subsequent to the First Meeting 
of Creditors. After this meetmg, the trustee 
obtains his act and warrant, and proceeds 
to ingather the estate and to make up an 
inventory thereof and a valuation (Section 
76). He applies within eight da 5 rs of con- 
firmation to the sheriff to fix the date for 
the examination of the bankrupt and the 
date of the second statutory meeting of 
creditors. The bankrupt is examined by the 
trustee in private or, if the trustee so desires, 
publicly. The examination is made on oath 
(Section 78). At the second meeting of 
creditors the trustee submits a report with 
a statement of affairs and an estimate of the 
expected dividend. At this or subsequent 
meetings the trustee may be instructed as to 


the recovery and disposal of the estate or as 
to the management of the bankrupt's busi- 
ness, if the creditors decide to carry it on. 
If there is real property, the creditors may 
give the trustee directions with regard to its 
disposal (Section 92). 

Realisation of Estate. Personal property 
is usually disposed of by private bargain 
and the Act is silent with regard to this, 
but the real estate is usually sold by public 
roup and sale (i.e. by auction). In this case 
the subjects are exposed by the trustee with 
the consent of the Commissioners and herit- 
able creditors (mortgagees), if any. A 
mortgagee, however, if he proceeds without 
delay, may expose the property himself, but 
must account to the trustee for any rever- 
sion. A sale of real estate by pnvate bargain 
requires the concurrence of a majority in 
number and value of the whole creditors, 
and the consent of the mortgagees and of the 
Accountant of Court (Sections 108-111). 
Where any estate is sold publicly, any 
creditor may purchase, but the trustee or 
commissioners, any law agent employed by 
the trustee, or partner of such law agent, is 
not entitled to purchase. 

Claims and Payment of Dividends. To 
entitle a creditor to vote or draw a dividend, 
he must produce an oath or affidavit and 
the account and vouchers necessary to prove 
his claim. Accounts for goods supplied or 
work done must be detailed. Items such 
as "to goods” axe not sufficient. Where 
debts are founded on a written document, 
e.g. a bond, or bill or lease, the document 
must be produced. In the case of a bank 
ranking on the estate of a customer, the 
claim IS usually prepared by the bank’s 
Head Office and in order that this may be 
dealt with the branch will advise the amount 
of the overdraft, with interest to date of 
sequestration, and forward the last Confir- 
mation Letter, copy of the account from that 
date and the relative paid cheques or 
vouchers. Details of all securities held and 
values will also be given. In claiming to vote, 
the creditor must deduct the value of all 
securities held by him over the bankrupt’s 
estate, and claims on co-obligants bound 
with, but liable in relief to, the bankrupt, 
and vote only in respect of the balance 
(Sections 55 and 56). For ranking for a 
dividend, the creditor deducts only the value 
of securities held by him over the bankrupt's 
estate (Section 61). As a protection against 
under-valuations, it is provided that the 
trustee may take over the securities at the 
value placed upon them for voting purposes 
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by the creditor, with an addition of 20 per 
cent (Section ^). Where the affidavit is 
used for ranking, the trustee may take 
over the security at the specified value 
(Section 61). 

To enable a creditor to participate in a 
dividend, his claim must be lodged at least 
two months before the time fixed for the 
pa 3 rment of the dividend (Section 119). 

The trustee "adjudicates” (decides) upon 
claims, rejecting, admitting, or requiring 
further evidence as the case may 1^, his 
decision being made in writing (Section 123). 

The first dividend is payable at the expiry 
of six months from the date of the award 
of sequestration (Section 126), the second 
dividend on the expiry of ten months from 
the said date, and subsequent dividends on 
the expiry of every three months from the 
date of pa 3 anent of the preceding dividend 
(Sections 118 and 119). The trustee and 
commissioners, with the consent of the 
Accountant of Court, may accelerate the 
pa 3 mient of any dividend, while the com- 
missioners may postpone a dividend until 
the next statutory period (Sections 130 and 
131). 

Ranking of Claims. Claims are divided 
into the following classes — 

(1) Preferable claims in the following 

order: (a) sequestration expenses; {b) 

expenses of diligence done by creditors; 
(c) death-bed and funeral expenses ; ((f) 

privileged debts under Section 118, which 
include rates and taxes, wages and salaries, 
and workmen's compensation. 

(2) Ordinary claims. 

(3) Contingent claims which must be 
valued by the Sheriff or the Trustee (Section 
49). 

Ordinary and contingent claims rank pari 
passu after preferable claims. 

(4) Postponed claims, in which are in- 
cluded those by married women for funds 
lent to a husband and immixed with his 
funds, as for example on Deposit Receipt 
in joint names of husband and wife. 

In ranking on a debtor’s estate the follow- 
ing points should be noted — 

1. In the case of a bill of exchange, if 
these mature before the date of sequestration, 
int^est at 5 per cent would be added, but 
if it matured after the date of sequestration 
interest would be deducted from that date 
until the date of maturity. 

2. In the case of partnerships, as the firm 
is in Scots Law a distinct 1^;^ persona, the 
firm's estate is separate from those of the 
partners. Creditors of the firm can rank first 


on the firm’s estate to the exclusion of private 
creditors and thereafter rank, after deduct- 
ing the amount they are entitled to receive 
from the firm’s estate, along with the private 
creditors pari passu on the estates of the 
individual partners to the extent of receiving 
not more than 20s. in the £. Securities held 
by a creditor from one of the partners of a 
firm would not require to be deducted in 
ranking on the firm’s estate. 

3. In the case of a person carrying on a 
business under a firm name there is no 
distinction in ranking between trade and 
private creditors. 

4. Where a creditor has as security an 
obligant bound with, but liable in relief to 
the bankrupt, e.g. a guarantor, in claims for 
ranking unlike those for voting, he need not 
value and deduct the obligations of such 
party in ranking upon the bankrupt’s estate. 

5. Where a guarantor for the bankrupt is 
liable to the creditor and such guarantor 
holds a security over the bankrupt’s estate, 
the guarantor must account to the trustee 
for Ids security as if he had paid the creditor 
and thereafter rank under deduction of the 
security. For example, suppose a bank 
advances ;^100 to A, against a guarantee by 
B for this amount. B has received from A 
securities to the value of £60. A is seques- 
trated, and pays 6s. 8d. in the £. The bank 
will rank on the estate for ;^100, without de- 
ducting B's guarantee and will receive by way 
of dividend £33 6s. 8d. The bank will then 
call on B for the deficit of ;^66 13s. 4d. On the 
other hand, the bank may claim ;^100 from 
B and the latter will rank on A’s estate for 
;^100 less the security valued at ;^60 and 
receive by way of dividend ;^13 6s. 8d., his 
loss being £26 13s. 4d. 

Assuming that the bank ranked on the 
estate, then A’s trustee is entitled to demand 
from B the amount of the dividend paid 
by the estate to the bank on the value of the 
security held by B, viz. £60 at 6s. 8d. or £20, 
and it will thus be seen that the loss to the 
guarantor B is the same in both cases. 

6. Where the creditor has several co- 
obligants bound for the same debt and some 
of the obligants are insolvent the creditor 
may — 

(a) Rank for the whole debt on each of the 
insolvent estates, and call on the solvent 
obligants to pay any balance remaining up 
to ^e limit of ^eir obligation. 

(b) Call on the solvent obligants to pay the 
debt, leaving them to obtain relief from the 
insolvent estates. It may be noted that, 
while they may rank f cur the full amount paid 
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on the principal debtor's estate, they can 
only rank on the estates of the co-obligants 
for the excess beyond their pro rata share 
and from the point of the solvent obligants' 
method (a) is preferable. Where all the 
parties are insolvent, the creditor will rank 
on all estates for the full amount of the 
debt and in ranking on the estate of one 
obligant the creditor must deduct the amount 
of dividend already received from the estate 
of a co-obligant. 

7. Payments received by a bank from a 
guarantor before sequestration, which is in 
effect payment or part pa 3 rment of the 
principal debt and not as a kind of collateral 
security to the guarantee, must be deducted 
even ^though the amount has not been 
placed to the principal debtor's account. 
{Mackmnon's Trustees v. Bank of Scotland, 
[1915] S.C. 411.) 

8. Where a bank holds ordinary trade bills 
in security of the debt and the principal 
debtor becomes bankrupt, the creditor can 
rank upon his estate for the full amount 
without deduction and thereafter call upon 
the parties to the bill to make good the 
deficiency. In the event of the parties 
becoming bankrupt, the creditor is entitled 
to rank on their estates for the full sum 
appearing on the face of the bills irrespective 
of the amount of his debt, but not exceeding 
20s. in the £. 

9. It is a general rule of bankruptcy law 
that the same debt cannot be ranked for 
twice on the same estates. This is important 
where a pnncipal debtor and a guarantor are 
bankrupt. The creditor can rank on each 
estate but the trustee on the guarantor's 
estate cannot rank on the principal debtor's 
estate. Under the usual form of guarantee, 
the i^hts of a guarantor to rank on the 
princi]^ debtor's estate are postponed 
until ^e whole debt to the bank has been 
paid. This rule of double ranking does not 
apply where the debtor is not sequestrated 
but compounds with his creditors. 

10. Any securities pledged by third parties 
are not d^ucted when ranking on the estate 
of the principal debtor. 

Discharge of Bankrupt. The bankrupt may 
be discharged by a deed of arrangement 
which is a means by which his estate may 
be wound up. It requires a majority in 
number and three-fourths in value of the 
creditors at a meeting and involves am 
application to the Court to stay the pto- 
c^ure of the sequestration for two months 
in order that the arrangement can be cauried 
out. The deed of arrangement must be 


executed within this period amd the Court 
declares the sequestration at am end (Sec- 
tions 34 to 39). 

The bankrupt may also be dischatrged on 
pa 3 niient of a composition. The procedure is 
more complicated than in the case of a deed 
of arrangement, and requires certain statu- 
tory majorities. The arrangement must also 
be approved by the Court and is embodied 
in a composition contract. On the contraict 
being approved by the Court, the sequestra- 
tion is declared at an end and the bankrupt 
discharged and reinvested in his estate 
(Sections 134-142). If the composition under 
a composition contract is not paid, the 
original debt does not revive and the credi- 
tor's claim is for the amount of the composi- 
tion only. Such a contract binds all creditors 
whether acceding or not. 

The bankrupt may, on petition to the 
Court, obtain his discharge without com- 
position if he has paid a dividend of at least 
5s. per £, or proved that he is not responsible 
for his failure to do so. He requires the 
consent of vaiying majorities of the creditors 
according to the dates at which he presents 
his petition, up to the lapse of two years, 
after which he can obtain his discharge 
without the concurrence of creditors. It 
is always open to the Court to refuse the 
debtor's petition for discharge even although 
no creditor opposes (Sections 143-149). 

Position of Undischarged Bankrupt. All 
acts done or deeds granted by the bank- 
rupt after the date of the sequestration and 
before his discharge in relation to his estate, 
unless with the consent of the trustee, are 
null and void (Section 107). If an undis- 
charged bankrupt obtains credit to the 
extent of ;£10 or upwards from any person 
without informing him that he is an undis- 
charged bankrupt he is guilty of a crime 
and may be punished by imprisonment for a 
penod not exceeding two years (Section 182). 
He is also disqu^ified from being elected a 
member of any local authority and cannot 
sit as a Member of Parliament. 

Discharge of Trustee. After the final divi- 
sion of the estate the trustee calls a meeting 
of creditors and submits to them his accounts 
and list of unclaimed dividends and also 
the sederunt book (in which he records all 
matters connected with the sequestration). 
Following the meeting he lodges unclaimed 
dividends on deporit receipt in the bank and 
transmits to the Accountant of Court tiie 
sederunt book, accounts and deposit re- 


ceipts, after which he petitions the Court for 
his disdiaige (Sections 142 and 143). 
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Summary Sequestration. This supersedes 
the old process of Cessio Bonorum. It is 
competent where the debtor’s assets do not 
exceed ;^300. Where the bankrupt is the 
petitioner he must lodge with his petition 
a statement of his affairs and where the 
petition is by the creditors, the first deliver- 
ance contains an order on the debtor to 
lodge such a statement within six da}^^. The 
petition may be presented by the debtor 
(who need not be notour bankrupt), without 
concurrence of any creditor, or by a creditor 
or creditors whose debts in all amount to ;^10 
if the debtor is notour bankrupt within the 
previous four months. There is no provision 
for the summary sequestration of the estates 
of a deceased debtor. The forum is the 
Sheriff Court of the Sheriffdom within which 
the debtor resides or carried on business 
during the year immediately preceding the 
date of the petition. Where the petition 
is by the creditors, and they do not know 
which Sheriffdom ;s applicable, or where the 
debtor is furth of Scotland the petition is 
presented to the Bill Chamber of the Court 
of Session. At the second meeting of the 
creditors, if it appears that there are no 
funds, the trustee reports orally to the 
Sheriff, who may thereupon issue an order 
dispensing with further procedure. When a 
dividend is to be paid, the trustee must not 
less than 14 da)rs prior to the second meeting 
of creditors adjudicate on claims. The 
trustee reports periodically to the Account- 
ant of Court as to the state of the seques- 
tration and on completion of the sequestra- 
tion he issues a certificate stating that the 
trustee is entitled to be discharged. Sum- 
mary sequestrations are not common. The 
simpler and less expensive procedure under 
a Trust Deed is adopted for small estates. 

Extrajudicial Settlements. These are pri- 
vate arrangements by which the estates of 
insolvent debtors may be realised and 
divided among their creditors without 
resorting to the judicial process of seques- 
tration. They are less expensive and entail 
a more rapid realisation of the estate as 
compared with sequestration, and usually 
take the form of a trust deed or a composi- 
tion contract. 

{a) Trust Deed. By a trust deed a debtor 
conveys his whole estate to a trustee for 
behoof of his creditors who ingathers his 
estate and divides it amongst the creditors 
according to the terms of the trust deed, 
which invariably incorporates the rules of 
ranking and division of the Bankruptcy Act. 

It is an essehtial condition of the arrange- 
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ment that all creditors should be treated with 
perfect equality and also that all creditors 
should accede. In the event of any inequality, 
an acceding debtor may withdraw, which he 
may also do in the event of a non-acceding 
creditor acquiring a preference over the 
debtor’s assets by diligence. A creditor, 
however, can only do diligence against these 
assets before they are reduced into possession 
of the trustee, after which diligence by the 
creditor is precluded. A non-acceding credi- 
tor’s remedy is to apply for sequestration, 
which can always supersede a trust deed. 
On the other hand a non-acceding creditor 
may draw a dividend without acceding to the 
trust deed and wait an opportunity later 
to make good the balance of his claim. 
Acceding creditors draw a dividend and that 
discharges their claim. 

A committee of creditors is usually ap- 
pointed to act along with the trustee and it 
is their duty to audit his accounts and fix 
the commission. If this is not done by the 
Committee, it must be done by the Account- 
ant of Court. 

{b) Composition Contract. In this case the 
debtor enters into an arrangement with his 
creditors by which he is to pay them a com- 
position in full discharge of the debts. 
Differing from a trust deed, such an arrange- 
ment does not divest the debtor of his estate. 
The terms of this contract, which is a volun- 
tary one, vary according to circumstances. 
Usually the composition is payable by 
instalments, bills for these being granted to 
the creditors. Security for pa3anent of the 
composition is usually provided. On the 
failure to pay the composition or an instal- 
ment, the whole original debt revives. An 
extrajudicial composition contract does not 
bind non-acceding creditors In both of 
these ways it differs from a composition 
contract in a sequestration. 

Banks, as a rule, do not accede to Trust 
Deeds and composition contracts as by 
doing so they may discharge any guarantors 
on “^e debtor’s account. This arises be- 
cause of Section 9 of the Mercantile Law 
Amendment (Scotland) Act, 1856, which 
states — 

"From and after the passmg of this Act, 
where two or more parties shall become 
bound as cautioners for any debtor, any 
discharge granted by the creditor, in such 
debt or obhgation to any one of such cau- 
tioners without the consent of the other 
cautioners, shall be deemed and taken to be 
a discharge granted to all the cautioners; 
but nothing herein contained shall be deemed 
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to extend to the case of a cautioner consent- 
ing to the discharge of a co-cautioner who 
may become bankrupt.” 

The Act does not apply to sequestration 
as under Section 52 of the Bankruptcy 
(Scotland) Act, 1913, it is provided that no 
act of the creditor in voting and drawing 
a dividend or in assenting to the discharge 
of the bankrupt, or to a composition, dis- 
charges a co-obUgant of the debtor. In the 
case of a trust deed or other extrajudicial 
settlement, the bank should if possible 
obtain from the guarantors Letters of 
Accession agreeing to the bank’s ranking and 
drawing a dividend on the estate. If this 
consent cannot be obtained then the bank 
should state in the receipt for the dividend 
from the bankrupt's estate that all rights are 
reserved against any co-obligants. 

BILLS OF EXCHANGE. There are not 
many differences between the laws of Scotland 
and England as regards Bills of Exchange, 
as the laws of these two countries have been 
closely assimilated by the Bills of Exchange 
Act, 1882. The mam differences are as 
follows — 

In Scotland, by Section 53 (2) where the 
drawee of a bill has in his hands funds 
belonging to the drawer available for the 
pajrment thereof, the bill operates as an 
assignment of the sum for which it is drawn 
in favour of the holder from the time when 
the Bill is presented to the drawee. The 
effect of this is most commonly seen where 
payment of the cheque has been counter- 
manded by a customer. In Scotland the 
banker cannot honour the cheque till the 
dispute has been adjusted. He must retain 
the funds and cannot pay even his own 
customer until settlement. In such a case, 
failing agreement, it is the holder’s duty to 
raise an action in Court to determine to 
whom the funds properly belong Similarly, 
where a banker has insuf&cient funds in his 
hands to meet the bill or cheque the presen- 
tation of the cheque operates as an assign- 
ment on behalf of the presenter, and the 
practice of banks is to transfer the amount 
standing at the credit of the customer to a 
separate earmarked account to await a 
settlement between the parties. If, how- 
ever, the holder offers to dehver up the 
cheque, the banker must pay over the funds 
in his hands. 

A holder of a bill, but not a cheque, is 
entitled to summary ^igence {q.v.). 

Like other contracts in Scotland, con- 
sideration need not be given for a bill of 
exchange. 

44— (B.1335) ® 
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Reference should be made to the article 
Bills of Exchange in the Dictionary. 

BLANK TRANSFER. In Scots Law there 
cannot be an equitable mortgage and 
although blank transfers are sometimes 
taken, the security has certain disadvantages. 
A blank transfer is one signed by the trans- 
feror, but blank in the space for the name 
of the transferee, and usually blank as 
regards the amount of the consideration and 
the date of execution. The bank as lender 
could either fill in the name of the bank’s 
nominee company as transferee, insert five 
shillings or other nominal consideration and 
proceed to register the transfer, or sell the 
shares. The following are the disadvantages 
of accepting blank transfers along with the 
relative certificates, as security — 

(а) The customer may advise the company 
that he has lost his share certificate, obtain 
a duplicate under the usual indemnity, and 
then either sell or pledge the shares. 

(б) The company may not register the 
bank's transfer when presented, e.g. the 
company may have a lien over the shares or 
an arrestment may be lodged. 

{c) A blank transfer is not a deed, and if 
the company requires a deed, such as com- 
panies incorporated under the Companies 
Clauses (Consolidation) Act, 1845, the 
effectual right to the shares has not been 
acquired. This point was commented on in 
one Scottish case but no ruling was given. 
There are, however, many English cases 
dealing with this point. 

{d) In Scots Law, it is possible that a 
blank transfer may come under the Act of 
1696, c. 25, which declares void all instru- 
ments delivered in blank in the name of the 
grantor, although it excepts writings in re 
mercatoria. 

(e) In the event of the customer’s bank- 
ruptcy, a Trustee may intimate his title 
before the bank, but remember that a bank 
may register after sequestration and obtain 
a good title provided he does so before the 
Trustee. {Morrison v. Harrison (1876), 3 R. 
406.) 

(/) Finally, where the transfer is undated 
and the customer is sequestrated, and the 
bank registers within six months of bank- 
ruptcy, it may be held that the registration 
was reducible under the Bankruptcy Act 
(Scotland), 1696, c. 5, and the Companies 
Act, 1947. 

CAPACITY TO CONTRACT. (See Luna- 
tics, Married Women, Minors and Pupil's 
in this Appendix.) 
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CASH CREDIT BONDS. Cash Credit 
Bonds are a feature peculiar to Scottish 
banking and were introduced by the Royal 
Bank as long ago as 1728. but l^eir place is 
now being taken by the simpler and more 
modern Letter of Guarantee. A Cash Credit 
Bond is a cautionary obligation in favour 
of a bank for pa3nnent of advances made by 
it to a customer, or for the customer's opera- 
tions on a cash account, i.e. a credit allowed 
to a person named, in virtue of which he 
may draw cheques on the bank and operate 
on the account as if the customer actually 
had the money deposited in the bank. This 
engagement is undertaken by a bond in 
which the account and all the operations 
on the credit are stated to be in ^e name 
of the person for whose benefit the credit is 
provided, while he and his cautioners are 
all bound jointly and severally as principals. 
Although the customer and the cautioners 
sign the bond, the customer is really the 
principal debtor ^nd the other parties are 
cautioners for him although they have not 
all the rights and privileges of the latter. 
For instance, the cautioners have no right 
to the benefit of discussion and the septennial 
prescription does not ap^y. They have, 
however, a right of relief against the prin- 
cipal debtor and a claim for a rateable 
contribution from any co-cautioners. The 
main advantages of cash credit bonds as 
compared with guarantees is that the bond 
may be registered and summary diligence 
may be used for the amount of the balance ; 
and the death of a cautioner will not dis- 
charge his estate from liability for advances 
made by the bank to the principal debtor 
after the date of his death. In British Linen 
Company v. Monteith (1858), 20 Dunl. 557, 
it was held that there was no obligation on 
the bank to give notice of a cash credit bond 
to the representatives of a deceased cau- 
tioner. The stamp duty on a cash credit 
bond is 5s. per cent. 

CAUTIONARY OBUGATIONS. This is 
known in England as suretyship or guar- 
antee. Since Hie passing of the English and 
Scottish Mercantile Law Amendment Acts 
of 1858, there are few differences. It should 
be noted that by Section 6 of the Scottish 
Act the guarantee must be in writing and 
subscribed by the person undertaking the 
obligation or by some person duly authorised 
by Mm, whereas the English Act requires the 
contract to be signed by the guarantor 
himself. It should also noted that certain 
bonds of caution (or guarantees) may cease 
to have effect after 7 years from their date. 


This is known as the septennial prescription 
(or limitation). Cautionary obligations to 
which this septennial limitation does not 
apply are (1) those in which the term of 
payment is ^yond 7 years; (2) those in 
marriage contracts ; (3) those for pa}mient of 
an annuity or interest upon loan ; (4) mer- 
cantile or other guarantees; (5) bonds of 
caution for discharge of an office and judicial 
bonds; (6) bonds for composition m bank- 
ruptcy; (7) bonds for mutual relief; (8) 
bonds guaranteeing a sum already lent; 
(9) bonds executed in a foreign country; 
and (10) Cash Credit Bonds. 

Further, in Scotland the discharge of a 
cautioner requires to be proved by the writ- 
ing or oath of the creditor, while in England 
it may be proved by parole evidence. 

CLEARING SYSTEM. Note Exchanges. 
A note exchange is held in every place where 
there are more than two banks. The 
exchange meets daily, usually from 9.30 to 
10 a.m., except on Mondays when there is 
no exchange. 

As from 1st November, 1946, note ex- 
changes are held as follows — 

Edinburgh — on Tuesday, Wednesday, 
and Thursday mornings, and Friday 
afternoons. 

Glasgow— on Tuesday, Wednesday, 
Thursday, and Friday mornings, and 
Friday afternoon. 

Elsewhere— on Tuesday and Thursday 
mornings, and on Friday afternoon. 

In the case of the country branches, settle- 
ment is effected for amounts of ;£500 or 
upwards by exchange settlement vouchers 
on Edmburgh and, when the balances are 
below ;^500, local exchange vouchers are 
issued, these vouchers bearing the clause 
"to be accounted for at next exchange." At 
the Edinburgh note exchange the differences 
are settled by debiting or crediting the clear- 
ing house, except at the Friday afternoon 
exchange when the settling bank gives and 
receives exchange vouchers for the respective 
balances, including in the amount of the 
vouchers one day's interest at the current 
deposit receipt rate. 

Clearing House. In July, 1943, many 
fundamental changes were introduced in the 
system of clearing and negotiating Scottish 
cheques, and in the method of settlement. 
Branches of the banks in Scotland have since 
cleared or exchanged locaUy all Scottish 
cheques on other banks represented in the 
same town, no matter where payable. Where 
the paying bank is not represented in the 
same town, the collecting bank must forward 
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the bank's cheques direct to the 

principal l^inburgh olSice of the collecting 
bank. The bank, receiving through the 
clearing or from its own customers, cheques 
drawn on its own offices except local branches 
forwards such cheques to its principal Edin- 
burgh office for distribution to the branches 
drawn on, except in the case of cheques 
drawn on the principal Glasgow office, when 
these cheques are sent direct to that office. 

If for any special reason it is desired to 
remit a cheque direct to Edinburgh or 
Glasgow, this may be done. 

In every to\m where three or more banks 
are represented and there is no established 
clearing house, the banks act m monthly 
rotation as settling banks. The time of 
clearing is as mutually arranged, but must 
not be later than 12 noon. In a country 
town where only two banks are represented, 
only one collection of cheques should be 
made each day, not later than 12 noon. 

A dishonoured cheque must be returned, 
without delay, direct to the branch bank 
whose stamp it bears, and a debit voucher 
must be passed against that bank through 
the local or Edinburgh Clearing House. 

Cheques and other documents passed 
through the Clearing House or presented to 
other banks must have the name of the 
presenting branch clearly impressed upon 
them. 

Cheques negotiated for Irish banks must 
be impressed with the clearing stamp, which 
includes the date of the clearing. 

Where the amount is £500 or under, 
settlement of the note exchange and clearing 
is effected by an interim Exchange Voucher, 
to be exchanged at the next clearing; and 
where the amount is above ;^500, by an 
Exchange Settlement Draft on the bank's 
principal Edinburgh office. 

On Friday afternoons the balance, irre- 
spective of amount, should be settled by 
Exchange Settlement on Edinburgh. In 
towns having no clearing house, cheques and 
other documents presented by the tonks to 
one another shall be paid for by Exchange 
Voucher to be included in the next Note 
Exchange. Where the amount of a docu- 
ment exceeds ;^d,000, settlement should be 
effected by Exchange Settlement on Edin- 
burgh. 

Edinburgh Clearing House opens 
daily except Sal^rda 3 rs and local holidays 
at 1 p.m.: on Saturdays at 10.45 a.m. and 
local holidays at 10 a.m. The documents 
which may be cleared are: (a) demand 
documents (i.e. cheques, deposit receipti. 


drafts, clearing house vouchers and ex- 
change vouchers) payable at the banks in 
the Edinburgh area ; (6) bills domiciled with 
the chief offices of the banks in Edinburgh 
(Bills domiciled at town branches must be 
collected by messenger) ; {c) documents 

payable elsewhere in Scotland where the 
clearing bank has not a branch. Provision 
is also made for presentation to the chief 
offices of documents prior to the clearing 
hour and these are known as “packets," 
the time of presentation being 10 a.m. (9.^ 
a.m. on Saturdays). The totals of the 
“packets" are carried forward to the clear- 
ing. Rules are also provided for the returning 
of cheques, etc., the settlement of which is 
effected by passmg a debit through the 
clearing house on the following day against 
the bank receiving the returned document. 
On Tuesdays, Wednesdays, Fridays, and 
Saturda 3 rs, the settlmg bank (i.e. either the 
Bank of Scotland or the Roy^ Bank) gives 
to the creditor banks or receives from the 
debtor banks exchange vouchers which are 
brought in to the next clearing and bear 
interest at deposit receipt rate (which is 
included in the voucher) from the date of 
issue to the date of the next clearing. On 
Mondays and Thursdays a general settlement 
is held at about 12.30 p.m. Included in Mon- 
day's settlement are the notes of Thursday 
and Friday, the large notes of Saturday, and 
the Glasgow and Country Exchanges of 
Saturday and the Edinburgh clearings of 
Friday, Saturday, and Monday. Thurs^y's 
settlement includes the small notes of Satur- 
day, all notes of Monday, Tuesday, and Wed- 
nesday, the Glasgow and Country Exchanges 
of Wednesday, and the Edinburgh clearings 
of Tuesday, Wednesday, and Thursday. At 
the general settlement, the arrangement 
regarding the payment of balances is that the 
largest debtor pays the largest creditor bank 
and if the largest debtor Iramk has a surplus 
left, it is applied towards payment of the sec- 
ond largest creditor who, in turn, receives any 
remaimng balance from the second largest 
debtor. The reason for this system is that if 
any bank defaulted, the loss would be more 
equally distributed. The statement below 
illustrates how the settlement is effected. 

The debtor banks will instruct their 
London offices or their Ix^ndon corre- 
spondents to pay to the creditor banks four 
days later the sum required for the settle- 
ment. Four days' interest at deposit receipt 
rate is added to the amounts due and if the 
fourth day is a bank holiday in Lcmdon, 
pa 3 nnent is postponed until the first bnsineas 
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day thereafter, and additional interest is 
added. It will thus be seen how the intricate 
clearing system finally terminates with 
settlement in London. 

COMPANY LAW. The Companies Act, 
1948, applies alike to England and Scotland, 
and on the whole there is not much difference 
between the laws of the separate countries. 
The main differences are these — 

Registration of Charges. While it is 
necessary that the charges specified in 
Section 95 should be registered with the 
Registrar of Companies in the case of com- 
panies whose registered office is situated in 
England, it is not necessary that charges 
should be registered by Scottish companies. 
If, however, the charge comprises property 
situate in Scotland, the deed constituting 
such charge, if granted by an English 
company, must be registered with the 
Registrar in terms of this section. 

Floating Charge. This is incompetent in 
Scotland, as it is impossible to create a valid 
security over moveables unless these are in 
possession of the creditor. When, however, 
an English company has created a floating 
charge over Scottish assets, so long as the 
parties concerned are found in England, the 
English Court often decides questions relat- 
ing to such property in disregard of Scots 
Law, but this is not alwa3rs effective as an 
ordinary creditor in Scotland of an English 
company may proceed to arrest debts due 
to the Company in the hands of Scottish 
debtors to the Company in face of the English 
Receiver who may have been appointed to 
attend to the interests of debenture holders. 


Similar to the floating charge is the case of 
a charge over ordinary uncalled capital in 
favour of debenture-holders which is equally 
ineffective in the case of a Scottish Company 
except in very special cases. In these 
excepted cases, unless notice of the deben- 
tures has been given to the shareholders, 
creditors may arrest the uncalled capital. 

Trusts. It is competent to enter on the 
register of Scottish companies notice of trusts. 
This has the advantage of acting to some 
extent as a protection against fraudulent 
breach of trust. 

Liquidation. There are considerable differ- 
ences of procedure in English and Scottish 
liquidations. The liquidator is not an officer 
of the Court as the Official Receiver is, and 
he is not responsible directly to the Board 
of Trade. Liquidations are of three kinds: 
(a) by the Court, (6) voluntary, or (c) subject 
to the supervision of the Court. It is in 
compulsory liquidations that the differences 
chiefly arise. 

(a) The jurisdiction to wind up a company, 
registered in Scotland lies with the Court of 
Session, but where the amount of the share 
capital of a company paid up or credited as 
paid up does not exceed ;^10,000, the Sheriff 
Court of the county in which the registered 
office of the company is situate has concurrent 
jurisdiction with the Court of Session (Sec- 
tion 220). As in England the procedure is by 
way of a petition. The Court appoints a 
liquidator who is a private individual. The 
appointment may be at first provisional and 
this appointment may be confirmed later by 
the Court or a new liquidator appointed. The 
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Court determines the secunty to be given 
by the liquidator on his appointment. The 
liquidator is called the "ofi&cial liquidator” 
of the particular company in resjiect of 
which he is appointed and not by his indi> 
vidual name. If, and so long as, there is no 
liquidator all the property of the Company 
IS deemed to be in the custody of the Court 
(Section 243). 

In a compulsory winding up, if execution 
had been levied by a creditor within sixty 
days of the winding up, it was invalidated 
by the winding up in Scotland, but in 
England the winding up order has no such 
retrospective effect. 

The powers of the liquidator (Section 245) 
are the same in Scotland as in England, but 
the Court may provide by an order that, 
where there is no Committee of Inspection, 
the liquidator may exercise certain powers 
without the sanction of the Court. A liqui- 
dator has, subject to general rules, the same 
powers as a trustee on a bankrupt’s estate. 
Prior to 1929, it was not competent in a 
compulsory winding up to appoint a Com- 
mittee of Inspection in Scotland. This 
IS now provided for (Section 252) and the 
Committee of Inspection has, in addition to 
the powers and duties conferred upon it by 
the Act, such of the powers and duties of 
Commissioners on a bankrupt's estates 
{q.v.) as may be conferred on Com- 
mittees of Inspection by general rules. 
(Section 255.) 

The Court has power to require the 
attendance of any director or officer of the 
company at any meeting of creditors or 
contributories or a Committee of Inspection 
to give information as to the affairs of the 
company. (Section 269.) 

In Scotland the Court, on production by 
the liquidator of a list cerhffed by him of the 
names of the contributories liable in pa3rment 
of calls and of the amount due by each 
contributory and of the date when the 
amount due by each contributory and of the 
date when the amount became due, may 
immediately pronounce decree against these 
contributories for payment of the sums so 
certified with interest at 5 per cent per 
annum till payment, as if they had con- 
sented to registration for execution on a 
charge of six days of a legal obligation to 
pay calls and interest (Section 275). (See 
Summary Diligence m this Appendix.) 

(6) Voluntary Winding Up. The Court may 
direct that no action or proceeding shall be 
proceeded with, or commenced against, the 
Company exCe^ by leave of the Court and 


subject to such terms as the Court may 
impose (Section 308). 

In all windings up, the winding up has the 
same effect of cutting down diligence as a 
sequestration has in the case of an individual 
and this applies to estate in Scotland 
belonging to an English company. 

The liquidator must in the case of a 
company which is about to be dissolved, 
lodge all unclaimed dividends and unapplied 
balances in a joint-stock bank on deposit 
receipt in name of the Accountant of 
Court, to whom the deposit receipts are 
transmitted. 

COMPENSATING INTEREST. This arises 
where a customer has several current ac- 
counts, some with debtor and some with 
creditor balances, the customer paying 

interest only on the net debit balance. In 
Scotland, the following regulations are applied 
regarding the allowing of compensating 
interest — 

1 . In no case can compensating interest be 
allowed without the authority of Head 
Office. 

2. No compensating interest can be 

allowed on a creditor as against a debtor 
balance except in cases where the bank is 
legally entitled at any time and without 
notice to apply the credit in payment of the 
debit. 

3. No compensating interest can be 

allowed where the credit sum is on deposit 
receipt or savings account, except in the 
special case of (9). 

4. No compensating interest can be 

allowed where the advance is on a loan 
account for a fixed period. 

5. No compensating interest can be 

allowed between an ordinary account and one 
in the same party’s name denoting a trust. 

6. No compensatmg interest can be 

allowed between the creditor balance of a 
pnncipal and the unauthorised overdraft of 
a factor or agent. 

7. No compensating interest can be 

allowed between the accounts of a partner 
and his firm, unless the partner is a sole 
partner. 

8. No compensating interest can be 

allowed on the "dividend” or "interest” 
accounts of a limited company against an 
overdraft on its ordinary account. 

9. On advances to executors or solicitors 
of deceased customers against any balance 
at credit of deceased, no interest is charged 
if the advance does not exceed the deceased's 
credit on current account. Where the credit 
is on deposit rece^it or savings account, 
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interest on the advance is charged at deposit 
or savings account rates. On any excess 
not less than Cash Account rate is charged. 
This privilege is limited to two calendar 
months from the date of the advance, and 
thereafter not less than Cash Account rate 
is charged on the whole advance. 

10. As regards the accounts of public 
bodies, e.g. ODunty Councils, it is left to the 
discretion of each bank whether or not com- 
pensating interest should be given. 

COMP^SATION. “ Compensation ap- 
plies,” says Erskine, "where the same 
person is both debtor and creditor to another. 
The mutual obhgations, if they are for equal 
sums, are extinguished by compensation ; if 
for unequal, the lesser obligation is extin- 
guished, and the greater diminished as far 
as the concourse of debt and credit goes.” 
Compensation is in the nature of a secunty 
right in so far as it gives a creditor a right 
to receive full payment of his debt as against 
the other creditors to the extent of the claim 
for compensation. In England the equivalent 
term is known as "set-off.” The following 
are the rules of compensation which relate 
particularly to banking — , 

1. Compensation does not operate ipso 
jure. It must be pleaded by way of defence, 
and it must be pleaded before decree in the 
action has been pronounced. 

2. Each of the parties must be debtor and 
creditor at the same time and in his own 
right. Thus, a bank could not set-off a 
debit balance in name of "A.B.” against a 
credit balance in name of "A.B. as Trustee 
for C.D.,” the reason being that there is no 
mutuality of debt and credit or no concursus 
debiti et crediti between the parties. 

3. The mutual debts must be of the same 
quality, i.e. both debts must be actually 
due and exigible at the date when the plea is 
set up. Hence a future or contingent debt 
cannot be pleaded in compensation of a 
debt presently due and liquid and a banker 
could not set-off a credit balance against 
a bill not yet due. This rule only 
applies where one of the parties is solvent 
as compensation may be pleaded where 
one of the parties is bankrupt or vergens 
ad inopiam. 

4. Special rules apply where a firm is 
concerned. A debtor of a firm cannot plead 
compensation against the firm in resp^ of 
a debt due to him by a partner of the firm 
in his individual capacity. This rule also 
applies in the bankrupt^ of the firm but 
if ^e firm is jiissolved for a reason other than 
bankruptcy, each partner has a proportionate 


interest in the assets of the firm and a debtor 
of the firm who is also a creditor of one of the 
partners may plead compensation. 

5. It is a general rule that specific appro- 
priation bars a plea of compensation. A 
banker has the right, however, to set-off a 
sum on deposit receipt or savings account 
against a debit balance of a customer. It 
was decided in Anderson v. North of Scotland 
Bank Ltd. (1901), 4 F. 49, that banker who 
has granted a deposit receipt payable to 
either of two persons or the survivor of them 
cannot plead compensation in respect of a 
debt due by one of them. 

COMPOSITION CONTRACT. (See Bank- 
ruptcy in this Appendix.) 

CONFIRMATION. An executor, whether 
nominated in the will or appointed as execu- 
tor-dative, requires to have his title con- 
firmed before it is umversally good. Confir- 
mation is a sentence or decree obtained in 
the Sheriff Court of the County in which the 
deceased was domiciled at death empowering 
the executor to collect and distribute the 
estate of the deceased. Confirmation is 
always on an inventory together with the 
giving of security in the case of an executor- 
dative. Where an executor is nominated 
in the will, the property vests in him without 
confirmation, confirmation merely com- 
pleting his title. There is no proof of the 
will as in England. 

The Confi^ation, which in form is the 
same whether it is in favour of an executor- 
nominate (i.e. executor named in deceased's 
will) or of an executor-dative (i.e. executor 
appointed by the Sheriff on Petition, in case 
of intestacy or where the will makes no 
appointment), contains a full inventory of 
the moveable estate, unlike a Probate which 
refers only to a gross amount. Scottish, 
English, and property situated elsewhere are 
shown separaWy, and before a confirmation 
can be exhibited to an English company, it 
must be resealed by the English Prolate 
Office, just as an English Probate must be 
resealed in the Scottish Court before being 
utilised in connection with Scottish Estate. 
(See Executor in this Appendix.) 

If an executor discovers that any part of 
the estate has been omitted or undervalued, 
he may by an eik have the same confirmed 
in addition to the estate already confirmed. 
Where a customer dies domiciled in England 
presentation of probate or letters of adbnin- 
istration has the same effect as confirmation, 
provided that a certificate has been indorsed 
by the Commissary Clerk to the effect that 
it has been i»xxluced in the Sheriff Court ol 
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the County of Edinburgh. In the case of 
small estates (on which no estate duty is 
payable) a bank usually dispenses with con- 
firmation and pays the balance due to the 
legal representatives, taking its discharge 
(and in some cases the guarantee of an 
approved person or an insurance company) 
and an undertaking to expede confirmation 
if and when required. 

CONSIGNATION RECEIPT. In Scotland, 
when property is sold under powers con- 
tained in a "bond and disposition in 
security" (^'.i^.), the creditor who has sold 
the property must, after satisfying his own 
claim, place any surplus there may be in a 
bank upon deposit receipt, called a consigna- 
tion receipt, in the joint names of the seller 
and purchaser, for the benefit of the person 
who IS entitled to the surplus. 

COURTESY. (See Wills and Succession 
in this Appendix.) 

COURTS. The Supreme Court in Scotland 
is the Court of Session. It sits in Edinburgh 
and consists of two branches known as the 
Inner House and the Outer House, and the 
former is divided into two sections known 
as the First Division and the Second Divi- 
sion. Appeals may be made from the Court 
of Session to the House of Lords. The 
Sheriff Court, which in practice decides 
most commercial disputes, does not deal 
with questions of, say, divorce or the 
appointment of judicial factors, unless the 
value of the estate is under £ 100 , The 
Sheriff Court has extensive jurisdiction in 
the case of sequestration, and has jurisdic- 
tion to wind up limited companies where the 
paid-up capital does not exceed £ 1 0 , 000 . The 
Small Debt Court is available for actions 
where the amount involved does not exceed 
£ 20 , There is also the Justice of the Peace 
Small Debt Court which deals with cases where 
the amount involved does not exceed £$. 

DECREE. (See Action in this Appendix.) 

DEED OF ARRANGEMENT. (See Bank- 
ruptcy in this Appendix.) 

DEEDS, EXECUTION OF. In Scotland a 
deed may be either wholly written, printed, 
engraved, or typewritten, or partly in one 
or partly in another of these wa^. The 
granter must sign each page of the deed 
before two witnesses who sign only on the 
last page, each adding the word "witness" 
to hu signature. Where there are two or 
more granters, two witnesses are sufficient 
if these granters sign at the same lime, but 
where the granters sign separately, the wit- 
nesses must attest ea/^ signature separately. 


even though there be the same witnesses to 
each signature. A witness should be above 
the age of 14 years and not be interested in 
the deed. As a matter of practice, a wife 
should not witness her husband's signature. 
The witnesses must see the granter sign or 
hear him acknowledge the signature to his. 

At the end of the deed a space is left blank 
to be filled up after execution, with the 
following particulars : (1) Place and date of 
subscription; (2) names and designations 
of the witnesses; and (3) reference to any 
alteration or addition to the deed. It is also 
competent, instead of designing the wit- 
nesses in the testing clause, to add to the sig- 
natures of the witnesses, their designations. 

A granter signs by his usual signature, and 
a married woman may subscribe her maiden 
name, though this is unusual. 

Under the Companies Act, 1948, a deed 
may be validly executed according to Scots 
law if sealed with the common seal and sub- 
scribed by two directors or by a director 
and secretary. No witnesses are required. 

The provisions for the execution of deeds 
by persons who, being blind, or from in- 
firmity, or from any other reason, are unable 
to write, are governed by the Conveyancing 
(Scotland) Act, 1924, Srotion 18. If a per- 
son is unable to write, a deed may be signed 
for him by a Law Agent or Notary Public, 
or Justice of the Peace, in the presence of 
two witnesses, who attest to having been 
present when the deed was read over to the 
granter and heard or seen authority given 
to the Law Agent, Notary, or Justice to 
subscribe the deed. The docket must be 
holograph, and the witnesses also subscribe 
the docket. In testamentary writings a 
parish minister or his assistant may act as 
the Notary in his own parish. 

Any marginal additions to a deed should 
also be authenticated by the signature of the 
granter, and, like alterations, be referred to 
in the testing clause. 

Deeds signed and attested or witnessed in 
the above manner are called probative. A 
probative document is one which in con- 
sequence of its being attested or holograph 
does not require to be proved genuine by 
extrinsic evidence, as it contains within 
itself sufficient evidence of the agreement of 
parties so that a Court of Law will enforce the 
obligations therein set forth without requir- 
ing any other evidence. There are Imee 
kinds of probative writings: (a) Attested 
writings (as above), (fi) holograph writingB, 
and (c) pdvileged writings. 

A holograph writing is one which is wholly. 
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or in the essential parts, written by the 
grantor in his own handwriting and sub- 
scribed by him. It does not require to be 
attested by witnesses, but, if it is not de- 
clared in the writing that the document is 
holograph, that fact must be proved by 
extrinsic evidence. Accordingly the grantor 
of a holograph document should always take 
care to declare that the document is written 
by him in his own hand. Alterations should 
be initialed. Where a document is not 
written by the grantor, he may make the 
document holograph by adding in his own 
handwriting the words “adopted as holo- 
graph" before his signature. 

Privileged writings are those in which the 
ordinary rules of attestation or authentica- 
tion are dispensed with. They are valid if 
subscribed and include all writings in re 
mercatoria. Under this privilege are included 
orders for goods, bills, notes, and cheques, 
mandates, guarantees (but not bank guar- 
antees) receipts for money or goods, or rent, 
and, in general, all the variety of letters and 
documents required in the unlimited engage- 
ments of trade. It is obvious that solem- 
nities would be out of place in ordinary 
negotiations of trade where haste and 
expedition are so often necessary. 

Improbative writings are those which, in 
themselves, are not sufficient evidence of the 
transactions to which they refer. They must 
be supported by other evidence before they 
can be enforced by the Court. 

It should be noted that sealing is not 
required in Scotland except in the case of 
deeds executed by a corporation and trans- 
fers of shares. The latter are signed in 
Scotland before one witness in the same 
manner as in England, except where a 
Company has its own regulations. 

Where an English deed is to be executed in 
Scotland it may be done in the English 
fashion provided the contract is to be carried 
through in England, but, if the deed in any 
way relates to Scottish heritage, it should be 
subscribed before two witnesses, as in the 
Scottish manner. 

DEPOSIT RECEIPTS. This subject is 
dealt with fully in the Dictionary. In the 
event of a sum on deposit receipt in joint 
names being arrested as belonging to one of 
the parties, the bank should not pay the 
other party until the ownership of the money 
is judicially decided. 

DISPOSITION. (See Heritable Securi- 
ties in this Appendix.) 

EXECUTOR. An executor may be des- 


cribed as a judicial trustee for the collection 
and distribution of the moveable estate of a 
deceased individual, such distribution to be 
according to law and testamentary disposi- 
tion, if any. Unlike the English executor, 
the title covers the case of an administrator 
in intestacy. 

An executor appointed by will or testa- 
mentary disposition is called an executor- 
nominate, whilst one appointed by the 
courts is an executor-dative. In the case of 
an executor-nominate, his right to succession 
is complete with his appointment, and his title 
becomes universal by confirmation (q.v.). 
The persons, taken in order, who are entitled 
to administrate the estate of a deceased 
person are the executor-nominate, having 
first claim, and then (a) universal disponees, 
ip) residuary legatee, and (c) next-of-kin 
jointly in the same degree, as executor- 
dative. Executorship in Scots Law is in 
no way representation but an office, and 
responsibility extends only to the extent of 
the inventory. Further, it is not a trust 
except in relation to those having an interest 
in the executry. Creditors cannot look to the 
executor as a trustee, although beneficiaries 
may. The executor is not bound to pay 
ordinary debts until six months after the 
death of the deceased. Some debts, however, 
are privileged, and the creditors are entitled 
to payment in respect of them without 
decree or without waiting the preliminary six 
months. These debts are death-bed and 
funeral expenses ; one year’s rent ; the 
wages of servants, where paid annually then 
for one year, but usually for the current 
term, week, month or quarter. 

The office of executor is personal, and 
does not pass to the executor's executor on 
the former’s death. The Court would, in such 
case, appoint an executor-dative quoad non 
executa. At the end of the administration, 
no formal exoneration is necessary, and 
where claims are made by creditors after the 
due administration of the estate, the execu- 
tor may in an action against him plead that 
lawful payments have exhausted the estate. 
(See Confirmation, Executor-Creditor in 
this Appendix.) 

The necessary precautions when making 
advances to executors are discussed in the 
Dictionary. 

EXECUTOR-CREDITOR. As in English 
law, where those entitled to administer fail 
to respond, any creditor may apply to the 
court for permission to administer so much 
of the deceased’s estate as will be sufficient 


to discharge his liability to the creditor 
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applying. Thus, if the next of kin fail to 
apply for confirmation of title, on application 
of a creditor a decree dative will be made and 
afterwards confirmed. This type of confirma- 
tion is really in the form of a diligence. (See 
Executor in this Appendix.) 

FRAUDULENT PREFERENCES TO 
CREDITORS. A fraudulent preference is the 
preferring or favouring of one creditor over 
another. At Common Law such preferences 
may be challenged by any creditor who is 
prejudiced and also by the trustee in the 
debtor’s sequestration. The following, 
however, are exceptions — 

1 . Cash payments, made by the debtor in 
discharge of debts which are really due. It 
has been held {Carter v. Johnston, 1886, 
13 R. 698) that where a bankrupt indorsed 
cheques, on which he was the payee to a 
creditor, in pa5rment of a debt already due, 
within sixty days of bankruptcy, the trans- 
action was reducible as being neither a pay- 
ment in cash nor a transaction in the 
ordinary course of business. 

2. Transactions in the ordinary course of 
trade. A banker is entitled in the ordinary 
course of business to discount a bill up to 
the date of bankruptcy provided the trans- 
action IS bona fide. 

3. Nova Debita (New Debts), i.e. obliga- 
tions undertaken in return for some kind of 
real value received. 

In addition to the Common Law, the 
Scots Act, 1696, cap. 5, also deals with 
fraudulent preferences. This Act declares all 
voluntary dispositions and assignations 
granted by a debtor at or after notour 
bankruptcy, or within sixty days pnor 
thereto, in favour of a creditor for his 
satisfaction or further security in preference 
to any other creditors, are null and void. 
An example would be where security is 
given within the sixty day^ to a creditor 
previously unsecured. In some cases ad- 
vances are given against the deposit of title 
deeds accompanied by a letter undertaking 
to convey the subjects on the bank’s request. 
It would be a fraudulent preference if the 
bank acting on this authority called on the 
debtor to dispose the subjects. On the other 
hand, where the creditor has obtained a 
valid security from the debtor, the Act of 
1696 does not prevent the creditor from 
completing his title to the security within 
the sixty days. As Goudy sayrs, "The rule 
laid down was that where prior to the sixty 
days a conveyance, whether absolute or in 
security has been granted in fulfilment of a 


contract, and something remains to be done 
by the grantee to complete it — such as taking 
infeftment or giving intimation — ^the per- 
formance of this act within the days of 
bankruptcy will not be challengeable. The 
pnnciple on which decisions in cases of this 
kind proceeded is that the completion of 
the conveyance was a matter within the 
creditor’s own power, and cannot therefore 
be said to have been done voluntarily by 
the bankrupt.’’ 

The Companies Act, 1947, Section 115, 
alters the j>eriod of sixty days to six months. 

GRATUITOUS ALIENATIONS. At Com- 
mon Law, any donation or gift made by 
an insolvent debtor may be challenged by 
any of his creditors, prior or posterior to the 
transaction or by the trustee in the debtor’s 
bankruptcy. A creditor in order to challenge 
competently must prove (1) that the transfer 
was gratuitous or that the consideration 
was materially inadequate, (2) that the 
debtor was insolvent at and subsequent to 
the date of the alienation and at the date 
of challenge and, (3) that the alienation was 
prejudicial to lawful creditors. It is often 
difficult to comply with these essentials and 
the Scots Act, 1621, cap. 18, strikes at 
alienations of property or goods made by an 
insolvent person to conjunct and confident 
persons without true, just, and necessary 
cause, and without a just price really paid. 
Conjunct persons include near relatives, such 
as parents, children, brothers, sisters, neph- 
ews, nieces, sisters-in-law and brothers-in- 
law and the term has been held to include 
persons about to be married. A confident 
person is one standing in a confidential 
relationship with the insolvent, for example, 
a law agent, servant, partner or private 
secretary. Under the Act of 1621, the 
challenger must prove that the granter is 
insolvent at the date of challenge and 
that the receiver is a conjunct or confident 
person. The efiect is that the burden 
of proving either the onerosity of the alien- 
ation or that the granter was solvent at 
the time of the transaction rests ivith the 
debtor. 

HERITABLE SECURI'HES. In Scotland 
no security can be obtained over heritable 
property by a mere deposit of title deeds. 
It is necessary for the lender to obtain a 
legal property right either absolutely or in 
security, over the subjects, and there are 
three methods of constituting a valid mort- 
gage over heritable property in Scotland — 

(1) Bond and Disposition in Security. A 
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statutory form is provided for in the Titles 
to Land Act, 1868. It consists of an acknow- 
ledgment of indebtedness, with a personal 
obligation to repay the loan; for pa 3 ment 
of interest at a rate to be specified; and a 
disposition of the property in security of the 
personal obligations. The deed gives the 
lender power to sell the property in satis- 
faction of the debt in the event of the bor- 
rower making default in pa 5 mient. The 
Bond includes a clause consenting to regis- 
tration for execution, which enables the 
creditor to convert the Bond, without notice 
to the borrower and within a very short 
time, into a Court decree which has annexed 
a warrant enabling the creditor to do sum- 
mary diligence at once. The creditor may, 
if there are tenants, intimate his Bond and 
enforce payment to him of rents, grant 
leases up to seven years in duration, and 
generally to take over the management of 
the property. The creditor may raise an 
action of Maills and Duties, and obtain a 
decree authorising him to enter into posses- 
sion of the security subjects. The process is 
competent on default by the debtor in pay- 
ment of principal or interest, or on his 
bankruptcy. 

If the debtor is in possession himself under 
the Heritable Securities Act, 1894, he can 
be ejected as a squatter on his own pro- 
perty, and the subjects leased by the 
creditor. Moreover, the creditor has pre- 
ferential rights over his debtor’s moveable 
assets, e.g. machinery, if these can be 
attached under the dihgence poindiyig of the 
ground, which gives a preference over an 
ordinary poinding and in competition among 
various -heritable creditors, a preference 
according to the date of recording of the 
Bond. Its effect is to attach the creditor's 
preference over moveables belonging to the 
debtor or other proprietor actu^y on the 
ground of the security subjects and also the 
moveables belonging to tenants, but in the 
latter case only to the extent of the rents 
due and current. It covers the principal and 
interest due to the heritable creditor, and 
also current interest, but this cannot be 
demanded until the stipulated date of pay- 
ment arrives. Ilie creator's claim is post- 
poned to (a) Imperial Taxes and Local 
Rates, and (6) the Superior's claim for feu 
duty. Like l^e remedy of maills and duties, 
the poinding can be used even after seques- 
tration or liquidation, but the creditor's 
claim is limited by statute to the interest on 
the debt for the current half-yearly term, 
and for ariWs for one yeau: immediately 


before the commencement of such term, 
unless his poinding has been carried into 
execution by sale six months before the date 
of sequestration. 

The Conveyancing (Scotland) Act, 1924, 
provides for the manner in which the 
security is to be realised A notice calling 
up the bond must be given to the person 
infeft in the land disponed in security and 
appearing on the record as the proprietor; 
or if the person last infeft in the land or any 
part thereof be dead, then to the reputed 
substitute or person entitled to succe^ to 
the same in terms of the last recorded title 
thereto, notwithstanding any alteration of 
the succession not appearing on the Register 
of Sasines. If the last proprietor was an 
incorporated company which has been re- 
moved from the Register of Joint Stock 
Companies, or a person deceas^ who has 
left no heirs or whose heirs are unknown, 
notice must be given to the Lord Advocate. 
Where the estates of the debtor have been 
sequestrated under the Bankruptcy (Scot- 
land) Act, 1913, or any Act thereby repealed, 
notice must be given to the trustee in the 
sequestration (unless such trustee has been 
discharged) as well as to the bankrupt. If 
the proprietor be a body of trustees, it is 
sufficient if the notice is given to a majority 
of the trustees infeft in the land. After the 
expiry of three months from the date of 
giving such notice or the expiry of such 
shorter period as may have been agreed to, 
the creditor, failing pa)mient of the whole 
sums to which he is entitled, may advertise 
the land or any part thereof for sale by 
public roup. The advertisement shall specify 
the property : day, hour, and place of sale ; 
and upset price or prices, but it is unneces- 
sary to state that the sale is proceeding under 
the powers contained in a bond and dis- 
position in security. For the first exposure, 
the period of advertisement is not less than 
four consecutive weeks, when the upset 
price or the cumulo upset prices of the land 
do not exceed ;^1,000 and when such price 
or cumulo prices exceed that amount the 
period shall be not less than six weeks, in 
each case prior to the date of exposure to 
sale. For re-exposure, the period of adver- 
tisement is not less than three consecutive 
weeks. The advertisement must be inserted 
at least once a week in a daily newspaper 
published in Edinburgh or Glasgow, and in 
every case in a newspaper circulating in the 
district in which the property or the chief 
part thereof is situated, and published either 
in the county or in t^ next neighbouring 
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county of Scotland. In the case of property security to ratify, approve, and confirm the 
situated in Midlothian, it is sufficient to sale and disposition. 

advertise in only one daily newspaper pub- The notice ceases to be effective after five 
lished in Edinburgh, and in the case of pro- years from its date or from the date of the 
perty situated in Lanarkshire the advertise- latest exposure. 

ment need be in only one daily newspaper If there is any surplus, it is consigned in 
published in Glasgow. When the upset or a bank specified in the articles of roup m 

cumulo upsets do not exceed 1,000, it is names of seller and purchaser. Whether 

sufficient to advertise — there is, or is not, a surplus, a statement of 

(а) Twice a week in a newspaper circu- intromissions is prepared and signed by the 

lating in the district where the property creditor or his agent. There is then obtained 
or the chief part is situated and published from any solicitor (but not the same solicitor 
in that county, or in the next or a neigh- who signs the statement of intromissions), 
bouring county of Scotland ; or or notary, a certificate that the statement 

(б) once a week in each of two such has been submitted to him, and that it 

newspapers; or shows either no surplus, or a surplus of a 

(c) once a week in one such newspaper stated amount. If there is a surplus, the 

and once a week in a Scottish daily news- bank deposit receipt for it is presented, and 
paper circulating in the district, irre- the certfficate certifies to the fact of con- 
spective of the place of publication. signation, specifying the bank and branch. 

The date of the exposure shall be not less the date of the deposit receipt, the amount 
than forty-two days from the first advertise- of it, and the names on it. The record is 
ment if the upset price or the cumulo upset cleared by recording (1) the disposition to 
prices exceed ;^1,000; if not, not less than the purchaser; and (2) a certificate as tc 
twenty-eight days, and for re-exposure not surplus, or of no surplus, as the case may be. 
less than twenty-one da 3 rs. That joint recording has the effect of com- 

The exposure to sale may be in Edinburgh pletely disencumbering the land sold of all 
or Glasgow, or in any burgh within the securities and diligences posterior to the 
meaning of the Local Government (Scotland) security of such creditor, as well as of the 
Act, 1947, within the county in which the security and diligence of such creditor him- 
property or the chief part thereof lies, or self, save and except when the security and 
which is nearest to the property or the chief diligence of such creditor and any prior 
part, whether or not in the same county. securities and diligences shall be assigned 

The sale may be in whole or in lots, at by way of further or collateral security to 

such upset price or prices as the creditor the purchaser. 

thinks proper. There may be conditions as Another remedy available to the creditor 
to apportioning feu-duty, ground-annual, is foreclosure as provided by Section 8 of 
stipend, valued rent, and land tax; also the Heritable Securities Act, 1894. This 
providing that the proprietor of any lot Section provides that any creator who has 
shall relieve the proprietors of the other lots exposed for sale under his bond heritable 
of the whole or part of feu-duty, ground- property held in security, at a price not 

annual, stipend, and land tax, and a real exceeding the amount due under his security 

burden may be created for that purpose, as at the date of exposure, including accrued 

Further, even apart from an actual sale, the interest, and under any prior and pari passu 
creditor, after failure to comply with a security, or at any lower price, and has 
demand for pa 3 nnent, is entitl^ to obtain failed to find a purchaser may apply to the 
an allocation of feu-duty or ground-annual sheriff of the county in which the property 
with or without augmentation. is situated for decree of foreclosure. The 

The sale proceedings are vahd, notwith- sheriff may, after certain procedure has been 
standing tiiat the person to whom notice is carried out, issue the decree, and once this 
given is a pupil or minor, or legally incap- has been recorded the debtor's right of 
able; and the sale and disposition are as redemption is extinguished and the creditor 
valid to the purchaser as if made by the has the right of the property. 
proprietcH’ not under disability; and any Apart from the involved process necessary 
such disposition imports an assignation to to effect a sale of the property, there are two 
the purchaser of the warrandice contained important disadvantages of this method of 
or imiffied in the bond and disposition in security — 

security under which the land is sold, and (a) Bonds and dispositions in security are, 
also an oldigation by the granter of the in terms of an Act of 1696, c. 5, only valid 
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security in a question with postponed bond- methods and especially as a security for an 

holders or a trustee in the debtor's bank- advance on a current account, banks gen- 

ruptcy, for sums advanced on or prior to the erally insist on taking an ex facte absolute 

date of the recording of the security in the disposition, which conveys the property 

Register of Sasines. Hence, any credits to absolutely to the disponee, and the Register 

the debtor’s account with the bank auto- of Sasines (where it must be recorded) will 

matically reduce the amount secured by the not disclose that it is merely a security, 

total of such payments. This form of herit- Except for the fact that it bears a fixed 

able security can only be used to cover a stamp duty of 10s. and has the words "for 

dormant account certain good causes and considerations” 

(6) The amount of the advance is stated instead of a pnce, the document is in exactly 

in the bond along with the rate of interest, the same terms as an ordinary disposition 

because any document which effects a to a purchaser, bearing to be irredeemable. 

security on land must specify and disclose The bank have all the powers of a true 
in the Register of Sasines the limits of the proprietor in a question with third parties, 

debt secured, i.e. the amount advanced and e.g. they can deal freely with tenants and 

rate of interest chargeable. Hence the even remove the debtor himself from posses- 

security is limited to a fixed sum, unless a sion Sales may be made privately without 

second bond is obtained and recorded. going through the involved processes re- 

The bond is stamped at the rate of 5s. per quired under a bond, 
cent on amount of capital advanced. It is The bank's arrangement with the bor- 
registered m the appropriate Register of rower is set out in a Back Letter (stamped 

Sasines, and until registration the creditor at the rate of 5s. per cent on amount to be 

has no real right over the land. secured), which must not be recorded in the 

(2) Bond of Cash Credit and Disposition in Register of Scisines The Back Letter pro- 

Security. To overcome the disadvantage of vides that the security is to cover all sums 
the operation of the Act jof 1696 (see (a) due or to become due by the debtor, or for 
above), the bond of cash credit and dis- which he is responsible to the bank m any 
position in security was evolved under an way, and confirms that the bank may sell 
Act of 1856. This is a form of security the property either publicly or privately at 
introduced by statute to meet the case of any time with or without notice, the only 
a bank current account. The deed is in the restriction being a duty to account for the 
form of a cash credit bond, with the addi- proceeds and to reconvey the property if 
tion of a disposition of specified hentable the advances are repaid prior to property 
subjects m security. The creditor’s right to being sold. 

the property is completed by recording the ^^^e this is the best form of heritable 

deed (stamped as in (1) at the rate of 5s. security for fluctuating advances on current 

per cent) in the Register of Sasines. account, there are certain disadvantages — 

The Act of 1856 provides that the prin- (a) Poinding of the ground is not avail- 
cipal and interest which may be due upon able, as the bank is in position of feudal 
such cash credit "shall be limited to a cer- proprietor. 

tain definite sum, such definite sum not (S) The creditor assumes (on registration) 
exceeding the amount of the principal sum all the obhgations of a proprietor, e.g. 
and three years’ interest thereon at 5 per liabilities to superior for feu duty and 
cent.” The personal obligation in the bond neighbouring proprietors, 
can be enforced for the repayment of what- (c) The difficulty of getting rid of onerous 
ever sum is due. title obhgations. In theory, the borrower is 

It IS still necessary to state in the bond under an implied obligation to take a re- 
the maximum principal sum to be covered conveyance of the subjects (see Clydesdale 
and the rate of interest to be charged. If Bank v. McIntyre, [1909] S.C. 1405). In 
these are to be exceeded, a new or supple- this case the customer was willing to record 
mentary cash credit bond must be obtained a reconveyance, but this would not alwa3rs 
and registered. apply, e.g. in the case of a hmited company 

The security subjects can be realised in going into hquidation, such a reconveyance 
the same manner as those explained for the is not likely to be acceptable to a liquidator 
ordinary form of bond and disposition in when the subjects are valueless, 
security. icl) The effects of National Bank v. Union 

(3) Disposition ** ex facie ” Absolute. To Bank of Scotland, 1886, 14 R. (H.L.), must 
overcome the restrictions of the other two not be ignored. In that case ^e National 
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Bank had taken a security by way of an ex 
facie absolute disposition from a Mrs. 
McArthur of a property in Greenock. Later, 
the Union Bank acquired a reversion of the 
security subjects and notified the National 
Bank of their interest. Thereafter, advances 
were made to Mrs. McArthur by both banks 
In a question between the two banks, the 
House of Lords held that the National 
Bank’s security was limited to advances 
made prior to the date that the assignation 
was intimated. Any credits subsequent to 
that date, in accordance with the rule in 
Clayton’s case, are applied to the earliest 
items on the debit side of the account and 
continue so to be credited until the balance 
secured under the first disposition is extin- 
guished. 

{e) In a disposition expressly in security, 
the creditor never becomes, by prescription 
or otherwise, the absolute proprietor of the 
subjects. For instance, in the event of the 
sequestration of the debtor, the creditor 
deducts from his claim the value of the sub- 
jects disponed in security, and ranks for the 
balance (if any), and if the trustee does not 
take over the property, the creditor does not 
thereby obtam an absolute right to the 
property. 

Advances may be made in Scotland 
against the deposit of title deeds of heritable 
property situated in England, and reference 
should be made to the Dictionary under 
Land Charges and Land Registration. 

INHIBITION. Inhibition is a judicial 
process or diligence by which a debtor is 
prohibited from disposing of or charging 
his land or other heritable property to the 
prejudice of the inhibitor. It may be used 
after a decree has been obtained m Court 
against the debtor. It may also be used 
where a decree has not yet been obtained. 
As soon as a summons is taken out, the 
creditor may procure and serve upon the 
debtor an inhibition, the effect of this, when 
duly registered at the Register House in 
Edinburgh, will prohibit the debtor from 
contracting any debt or granting any deed 
by which his house or heritable property 
may be given away or sold or bonded. 
Inhibition can be used whenever the creditor 
holds a proper document of debt, such as a 
decree of the court, a bond bearing a regis- 
tration clause or a notarial protest of a bill 
of exchange. It cannot be made use of on 
a small debt decree. After authority has 
been obtained to serve the inhibition it is 
made effectual by being intimated to the 


debtor and also recorded in the General 
Register of Inhibitions and Adjudications 
or as more commonly known the Personal 
Register. The authority may be either (1) 
by letters of inhibition or (2) by inserting a 
warrant of inhibition in a signeted summons, 
and therefore can only be obtained in the 
Court of Session. The effect of recording 
the Abbreviate of Inhibitions is to render the 
land litigious. Any person purchasing the 
debtor’s property, or who has been requested 
to lend money over it, would by making a 
search at the Register House be cognisant 
that the lands were burdened by inhibition. 
All inhibitions followed by adjudication 
within a year and a day of the first adjudica- 
tion rank pan passu with the first, and hence 
other creditors adjudicating within that 
period share in the hentage with the first 
adjudicator. Thus, A owes money to both 
B and C. B uses inhibition but does nothing 
more. C uses no inhibition but adjudges 
property belonging to A. Now unless B also 
adjudges within a year and a day of C’s 
adjudication, the latter will be preferred to 
B, although his inhibition was made prior 
to C’s adjudication. 

On the debt being paid, the creditor is 
bound to cancel the inhibition and this 
cancellation is also recorded at the Register 
House, and this clears the debtor’s title and 
leaves him free to deal with his property as 
he wishes. Inhibitions lapse in five years, 
and if the creditor has done nothing to follow 
up the inhibition the debtor can ignore it 
after five years from its date. 

JUDICIAL FACTORS. These are appointed 
by the Court and are subject to the provisions 
of the Judicial Factors Acts, 1849, 1880 and 
1889, and to the supervision of the Accoun- 
tant of Court. They are of various kinds — 

1. Judicial Factor on a trust estate, e.g. 
where all trustees have died or where there 
is a deadlock between trustees. 

2. Factor loco tutor is. Appointed where a 
father and mother of a pupil are dead and no 
relation comes forward to claim the office 
of tutor. 

3. Curator bonis to a minor. A minor has 
power to choose his own curators, but in a 
case of necessity the Court will appoint a 
curator bonis to look after his estate. 

4. Curator bonis to an incapax. Ap- 
pointed where a person owing to physical 
infirmity or mental weakness is incapable of 
managing his own affairs. 

5. Factor loco absentis. Appointed where 
a person has gone abroad without having 
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made provision for the management of his 
affairs during his absence. 

6. Judicial Factor under the Bankruptcy 
Act. 

All these appointments are made by the 
Court of Session, but in the case of estates 
of which the yearly value does not exceed 
£100, the Sheriff of the County in which the 
ward resides may appoint factors loco 
tutoris and curators bonis. 

A Judicial Factor has to find caution on 
his appointment. He makes up an inventory 
and valuation of his ward's estate and 
lodges this with the Accountant of Court to 
whom he submits his accounts annually. 
The Accountant of Court fixes the com- 
mission pa3rable to the factor. In adminis- 
tration, a factor’s powers are similar to those 
of a trustee, but he has in addition to consult 
the Accountant of Court regarding important 
matters, e.g. before entering upon litigation. 
The Accountant of Court, however, takes no 
responsibihty as to advising with regard to 
investments, and the responsibility for this 
rests entirely upon the factor. If the factor 
desires special powers, it is necessary for him 
to report to the Accountant, obtain the 
Accountant’s opinion, and thereafter submit 
the matter on petition to the Court and get 
their authority. 

The factor cannot resign without leave of 
the Court, and he may be removed for mis- 
conduct or failure to discharge his duties. 

On the conclusion of his factory he obtains 
his discharge by petition to the Court, 
folloAving upon a report by the Accountant 
of Court. 

JUS RELICTI AND JUS RELICTAE. (See 
Wills and Succession in this Appendix.) 

LEGAL RIGHTS. (See Wills and 
Succession in this Appendix.) 

LEGAL TENDER. Bank of England notes, 
except for one pound and ten shillings, are 
not legal tender in Scotland. Bronze coins 
are le^ tender to extent of one shilling, and 
silver coins to extent of forty shillings. 
Scottish Bank notes are not legal tender in 
Scotland. 

LEGITIM. (See Wills and Succession 
in this Appendix.) 

UFE POUCIES AS SECURITY. There 
are two methods of taking a security over 
a life policy — 

1. An absolute assignation for "certain 
good causes and considerations" is taken 
from the assured and a Back Letter or 
certificate by the bank is stamped to cover 
the a^unt to be advanced or more often 


the ultimate yield of the policy. The assig- 
nation is stamped 10s. and the Back Letter 
5s. per cent on the amount to be covered. 

2. An assignation in security is taken from 
the assured, and this is stamped at the rate 
of 5s. per cent on the amount of the 
advance or on the estimated ultimate yield 
of the policy. 

Written notice of the assignation must be 
given to the assurance company at their 
principal place of business. In practice, two 
notices are sent to the assurance company 
along with the assignation and the statutory 
fee of 5s. (a few companies dispense with 
this fee). One of the notices of intimation 
is retained by the company, and the assigna- 
tion and the duplicate is returned, with a 
note of acknowledgment of the assignation. 
It will be necessary to ascertain whether 
the company has any prior notices and, 
if so, the writs relating to these prior 
dealings should be obtained by the bank 
and examined as to the validity of the 
assignor’s title. If age has not been admitted 
on the policy, this matter should be taken 
up at the time of the assignation. When 
policies belonging to third parties are 
assigned, an explanatory letter is taken and 
this is stamped at the rate of 5s. per 
cent on the amount required. A policy taken 
out by a husband expressed to be for the 
benefit for his wife or his children, or of his 
wife and children, cannot be assigned by 
the husband in security. 

The requisites of a valid assignment are — 

1. It must be in writing either indorsed 
on the pohcy or, as is more usual, by a 
separate deed. 

2. There must be express power to sell or 
surrender the policy. 

3. In the case of an assignation in security, 
provision should be m^e for power to 
^scharge the company on payment of the 
amount due in the policy. 

The mere possession of a policy without 
an assignation does not confer on the creditor 
any claim on the policy although it is other- 
wise in England. In one case it was decided 
that if the contract is entered into in England 
with a domiciled Englishman for a loan 
against the policy, although both the borrower 
and the insurance company are domiciled 
in Scotland, an effectual preference was 
obtamed by the lender by a mere possession 
of the pohcy and the usual intimation to the 
insurance company. (See also title on 
Life Policy in the Dictionary.) 

LOCAL GOVERNMENT (SCOTLAND) 
ACT, 1947. (1) The financial year of every 
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local authority in Scotland runs from 16th 
May to 15th May in the following year. 

(2) In regard to County Council Bank 
Accounts, there is no statutory limit to the 
number of accounts which may be opened. 
Specific instructions regarding operations on 
the accounts should be obtained in a certi- 
fied excerpt of the Minute of the Meeting of 
the Council. It is sufficient if the excerpt is 
certified by the County Clerk. 

All cheques drawn on the County Fund 
are made by an Order of the Finance Com- 
mittee, which is signed by two members of 
that Committee and countersigned by the 
County Clerk. The cheques issued m pur- 
suance of this Order must be signed by the 
County Treasurer or by such other ofl&cer of 
the County Council as the Council or its 
Finance Committee may appoint for this 
purpose. 

(3) In the case of Tovon Council Bank 
Accounts, there can be two accounts only, 
unless the Secretary of State authorises the 
keeping of additional accounts if these are 
considered necessary. The provisions re- 
gardmg the operations on the account are 
similar to those for County Councils and, 
accordingly, a Certified Excerpt Mmute of 
the Town Council Meeting making these 
directions should be obtained, the excerpt 
being signed by the Town Clerk. The cheques 
will be signed by the Town Chamberlain. 

(4) In regard to District Council Bank 
Accounts, one bank account only is allowed 
under the Act. All cheques drawn on the 
account must be signed by two members of 
the Council and by the Clerk or Treasurer 
of the Council. In this case the Excerpt 
Minute of the Council governing operations 
on the account will be certified by the Clerk 
to the District Council. 

(5) The 1947 Act does not supersede the 
borrowing powers which local authonties 
have under other statutes or statutory 
orders. The Act provides that where any 
other enactment or other statutory order 
requires the consent of a Minister for the 
exercise of borrowing powers, the authority 
cannot borrow money to meet capital ex- 
penditure, except with such consent. In 
addition. County or Town Councils may not, 
without the consent of the Minister con- 
cerned, borrow money to meet capital ex- 
penditure, unless the resolution to borrow 
has been agreed to by two-thirds of the 
members of the Council present and voting 
at the meeting at which the resolution is 
passed. A Dis&kt Council may not borrow 
to meet any expenditure of a capital nature 


without the consent of the Secretary of 
State for Scotland. 

The total amount which may be bor- 
rowed (a) on overdraft from a bank, (6) on 
cash credit account with a bank, and \c) by 
temporary loan or deposit receipt, to meet 
expenditure of a capital nature and for the 
time being outstanding, must not exceed 
15 per cent of the total amount borrowed to 
meet capital expenditure and for the time 
being outstanding. 

Temporary overdrafts for current ex- 
penditure of an annuatl nature in connection 
with any of the functions of the authority 
are permitted, provided that all sums so 
borrowed are repaid before the expiration 
of the financial year in which they are 
borrowed. 

Section 278 of the Act provides that “a 
person lending money to a local authority 
on any form of security or taking or holdmg 
any such security shall not be bound to 
inquire whether the borrowing of the money 
is or was legal or regular, or whether the 
money raised was properly applied, and shall 
not be prejudiced by any illegality or ir- 
regularity in these matters, or by the mis- 
application or non-application of any such 
money." It is suggested that this provision 
is Avide enough to cover all borrowings from 
a bank. 

LUNATICS. Where a person has been 
legally certified insane he is incapable of con- 
tracting, and his contracts are m^e on his be- 
half by his guardian, known as a curator bonis. 
Until a person is proved insane, he is pre- 
sumed to be sane and his contracia are void- 
able accordmg to circumstances. His estate 
is always liable for the price of necessaries. 

MAILLS AND DUTIES. An action of 
maills and duties is the diligence by which a 
creditor in a heritable security may attach 
rents due by the tenants of the heritable 
subjects constituting the security. The 
action is directed against the proprietor and 
a notice in statutory form (as set out in the 
Heritable Securities Act, 1894) is served on 
the tenants. This diligence is not available 
to a Superior for his Feu-duty, nor, it is 
thought, competent to a creditor holding a 
disposition ex fade absolute qualified by a 
back letter as he has a right to exact the 
rents under his title. 

The efiect of the decree is that the tenants 
must pay the rents to the creditor. The 
creditor has all the rights that the proprietor 
sessed, including power to sequestrate 
rent, grant leases, and remove tenants. 
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MARRIED WOMEN. By the Mamed 
Women’s Property (Scotland) Act, 1920, a 
mamed woman has the same power of 
disposal of her real and personal estate as 
if she were unmarried. She can enter into 
contracts and incur obligations and is 
capable of suing and being sued as if she 
were not married, and her husband is not 
liable in respect of any of her contracts or 
obligations made on her own behalf. Where 
a wife IS in minority, the husband, if of full 
age, IS her curator. If the husband is in 
minority, the wife’s father or other curator, 
if she has any, is entitled to continue to act 
as such until she attains majority or her 
husband’s curatory commences. In these 
circumstances the consent of such curators 
IS necessary to the wife’s contracts. 

While in Scotland the contracting powers 
of married women are unlimited, it is advis- 
able when taking a guarantee from a mamed 
woman or similar obligation to obtain a 
letter from a solicitor (preferably her own) 
stating that she fully understands the nature 
of the transaction entered into. 

MINORS AND PUPILS. According to the 
law of Scotland, infants, i,e. persons under 
the age of 21, are divided into two classes, 
pupils and minors. Pupils are children till 
they reach the age of 14 in the case of males, 
and the age of 12 in the case of females. 
Minors are children above these ages till 
they attain the age of 21 . The guardian of a 
pupil IS known as a tutor, and he has control 
over both the person and estates of his ward. 
The natural guardian or tutor is the child’s 
father, and on the father’s death, the mother 
alone or along with tutors appointed by 
the father. Tutors may also be appointed 
by the Court. A pupil is absolutely incap- 
able of entering into any contract, and con- 
tracts on a pupil’s behalf are made by the 
tutor himself. 

The guardian of a minor is known as a 
curator, and he, unlike a tutor, has control 
only of the estates of his ward. The natural 
curator of a minor is his father or his mother, 
and if these are dead the minor is able to 
choose curators for himself, if he so wishes, 
or they may be appointed by the Court. A 
minor, however, may have no curators. He 
has capacity to contract subject to the follow- 
ing qualifications: If he has a curator, a 
minor's contracts require the consent of this 
curator and are null if made by the minor 
alone. 

>Vhere minors have no curators they may 
act by themselves, and payments made to 
them by their debtors will be valid and 


efiectual. Even where they have curators, 
minors may validly contract without the 
curator’s consent in the following cases — 

(1) If a minor carries on a trade or busi- 
ness, contracts made by him in the ordinary 
course thereof are binding (2) Where a 
minor holds himself out to be of full age so 
as to deceive parties contracting with him, 
such contracts are binding on him ; and (3) 
where a minor contracts for necessities, he 
must pay a reasonable price for them. 

Contracts made by a tutor on behalf of a 
pupil, or by a minor with consent of his 
curator, or, where he has none, of himself 
alone, may be reduced by the pupil or minor 
after he attains majority and till the quad- 
rienmum, i.e. the space of four 5^ears after 
majority, but the pupil or minor must prove 
to the Court that he suffered considerable 
loss, and that the contract was not fit and 
proper when entered into. 

Advances should not be granted to pupils 
or minors. 

MOVEABLES. Every object capable of 
movement or of being moved and not being 
fixed in the ground, as for example, money, 
cattle, corn, furniture and commodities, is 
moveable property and in Scots Law these 
are classed as corporeal moveables while 
incorporeal moveables are those rights that 
must be transferred by means of writing, 
such a.s policies of insurance, stocks and 
shares and debts. 

No security can be obtained over corporeal 
moveables which remain in the hands or 
control of the borrower and it is necessary 
for a lender to obtain actual or constructive 
possession of the moveables. In England, 
goods may be made a secunty for a loan by 
means of a bill of sale which must be regis- 
tered but there is no analogous form of 
secunty in Scotland. 

The goods may be delivered to the lender 
or to a warehousekeeper on his behalf, or 
the key of the store in which the goods are 
deposited may be delivered into the custody 
of the lender. It is more usual to obtain 
constructive delivery by means of a delivery 
order duly intimated to the storekeeper, or 
a warehouse warrant. 

Incorporeal moveables include rights and 
claims for money or goods, debts, pohcies of 
assurance, bonds, sh^es and a beneficiary’s 
interest m a trust estate. In most cases, an 
assignation is required, and to be valid must 
be intimated to ^e debtor in order to divest 
the former creditor and to interpel the 
debtor in the obligation assigned from paying 
to the creditor. 
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NOTOUR BANKRUPTCY. See (Bank- 
ruptcy in this Appendix.) 

PARTNERSHIP. The law of Partnership 
is based on common law and the Partnership 
Act, 1890, and the Limited Partnerships 
Act, 1907. In general these acts apply to 
Scotland save that there are certain funda- 
mentals in which the Scots law of partnership 
differs from English law. (See under 
Partnerships in the Dictionary.) 

A partnership, as in England, can sue and 
be sued in the firm’s name. In Scotland the 
firm’s name would be used alone if personal, 
e.g. John Brown & Company, but if descrip- 
tive, the addition of partners would be 
necessary, e.g. Ironstone Company would 
require the partners to be joined. In Scot- 
land the firm is a separate persona, having a 
distinct legal existence apart from the part- 
ners, and the members of the firm are looked 
upon as co-obligants, that is guarantors, for 
the debts of the firm The firm may be made 
bankrupt and so may all or any of the 
partners, and where two firms exist carrying 
on two distinct businesses but consisting 
of the same partners, such firms on bank- 
ruptcy would be separately sequestrated. 

POINDING. Poinding is a diligence to 
attach the corporeal moveables of a debtor, 
with certain exceptions, which are in his own 
possession or in the possession of a third 
party. Unlike arrestment, poinding can only 
take place in execution Generally, it can 
only be used where there has been a formal 
requisition on the debtor to pay, called a 
“charge.” The mode of execution of this 
charge has to be either personally at the 
dwelling place of the debtor or edictally, 
i.e. where the debtor cannot be found per- 
sonally or has no dwelling place within the 
country. The notice is given by a Sheriff 
Officer who serves a Schedule of Charge and 
on the expiry of the days of charge without 
payment, the creditor can then proceed to 
pomd. As a general rule, all corporeal 
moveables belonging to the debtor in his 
possession, or m the hands of the poinder, 
or a third party, may be poinded. Debts or 
claims for the pa 3 mient of money cannot be 
poinded, nor can busmess books, bonds, 
bills, plans and documents of a similar 
character. Again, ships and boats cannot be 
pomded as arrestment is the proper diligence 
to attach these. The general rule is that only 
things corporeally valuable and capable of 
being sold by the Sheriff’s Warrant are 
poindable. 

Upon the expiry of the period allowed by 
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the charge, the Sheriff Officer has the goods 
poinded and valued by two sworn valuators, 
and entered in a detailed schedule showing 
their appraised value. The goods are offered 
to the debtor or any person who appears for 
him, and on his refusal to take them, the 
officer adjudges and declares the poinding 
complete and the goods to belong to the 
creditor and ordains them to remain until a 
warrant to sell is obtained. Within eight 
days after the day on which the poinding was 
executed, the Officer must report the execu- 
tion thereof to the Sheriff, giving full 
details of the transaction. In the sale of the 
poinded goods they must be offered at not 
less than the appraised value, and if no 
sale IS effected, the poinder or any other 
creditor may purchase them. If no offerer 
appears, the effects are handed to the credi- 
tor at the appraised value to the extent of 
his debt and interest. The Sheriff Clerk 
keeps a register of all poindings. The explan- 
ation already given relates to what is known 
as personal poinding but there is also real 
poinding or as it is more commonly known, 
poxndxng op the ground. This is a diligence 
available to the superior for his feu-duty or 
to a heritable creditor. The effect is that 
where the interest on the debt or the debt 
itself is in arrears, the party in right of it 
can poind the moveables on the ground, and 
those of tenants only to the amount of their 
rent due and unpaid. It is preferable to a 
personal poinding. 

PRESCRIPTION. The Statutes of Limita- 
tion do not apply to Scotland, and prescrip- 
tion differs greatly from English Law on this 
subject. The law of prescription has, of 
course, the same meaning, namely, that part 
of the law under which rights may be 
acquired or lost. The acquirement of rights 
is by positive prescription, whilst the loss of 
rights IS known as negative. Negative 
prescription is the most important branch. 
It IS based on a statute of 1469, and limits 
all rights to forty years, except m case of 
obligations relating to heritage where the 
period is twenty years, and, as in English law, 
periods of minority and disability are 
excluded. As commercial activities in- 
creased, periods of prescription of shorter 
duration known as “lesser prescriptions” 
were introduced, primarily to protect parties 
in case of loss of vouchers, forty years being 
deemed too long a period for tiie keeping 
of such documents. The period of forty 
years was reduced to twenty years under 
Section 17 of the Conveyancing (Scotland) 
Act, 1924. 
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The chief of the lesser prescriptions axe 
Vicennial, a twenty years' limitation apply- 
ing to holograph writings where there are 
no witnesses, e.g. a holograph guarantee. 
This period was introduced in 1669. and was 
followed in 1696 by the Decennial Prescrip- 
tion which applied to the inventories and 
accounts of tutors and curators. Cautionary 
engagements (see Cautionary Obligations 
in this Appendix) are governed by the 
Septennial Prescription providing for a 
period of seven years, whilst bills of exchange 
and promissory notes are actionable for six 
years from the last day of grace or where the 
bill or note is payable on demand, from the 
date thereof, under the Sexennial Prescrip- 
tion. The Quinquennial Prescription applies 
to rents on leases, whilst the Triennial, 
perhaps the most important of the minor 
prescriptions, introduced in 1579, governs 
merchants' accounts, servants' wages, house 
rents, wages of workmen, accounts of 
writers, agents and surgeons where there has 
been no written obligation. Where items are 
due periodically as in rents, wages, etc., 
each term of three years runs its course from 
the date of the item, but in other accounts 
time runs from the date of the last entry. 
Prescription may be interrupted by civil 
commotion, the oath of the debtor as to his 
indebtedness, or by citation in an action. 
Partial pa 3 nnent, particularly in the case of 
short prescriptions, will not take the matter 
out of the prescription. 

In Macdonald v. North of Scotland Bank, 
Ltd., [1942] S.C. 369, the Court held that a 
bank was entitled to plead prescription in 
respect of a claim for an alleged balance due 
to a customer. In the Macdonald case, the 
facts were as follows: On 20th November, 
1918, there was a sum of £191 18s. at M's 
credit on current account with the bank. 
M did not call upon the bank for payment 
until 1940, when the bank stated that they 
had no funds in her name, but that, in fact, 
the balance had been exhausted by cheques 
signed by her and paid by the bank during 
1918 and 1919. M stated that she had never 
drawn any cheques on her account, her 
signature on the cheques paid by the bank 
must have been forged, and that the bank 
were liable to repay the amount. In these 
circumstances the bank pleaded the negative 
prescription and the Court sustained this 
plea. It was also held that the prescriptive 
period begins from the day when it first 
became possible for the customer to take 
action to enforce her claim and not firom the 
date on which the demand was actually 


made, thus difiering from the position in 
Englsmd as stated in Joachimson v. Swiss 
Bank Corporation, [1921] 3 K.B. 110. 

PUPILS. (See Minors and Pupils in this 
Appendix.) 

REGISTER OF SASINES. This register 
is kept in Edinburgh, and there is a separate 
division of it for each shire or county of 
Scotland. Sasine is a legal term for "de- 
livery." In Scotland, prior to 1845, when 
land was conveyed, a S3nnbolical delivery 
of it took place, the seller actually handing 
over to the purchaser a handful of the soU 
to represent the land being purchased. This 
was done in the presence of a notary and two 
witnesses. The delivery, or sasine, was 
recorded in a deed, and the deed was entered 
on the Register of Sasines. Although this 
ancient method of land transfer no longer 
exists, the register is still in use, and a 
purchaser's title must be completed by the 
conveyance being recorded in tile register. 

Mortgages must also be registered. (See 
Bond and Disposition in Security.) 

Priority of right is conferred by priority 
of registration. A purchaser in good faith 
is entitled to rely upon the register and is 
protected against any mortgage or convey- 
ance which is not registered. 

RETROCESSION. A retrocession is the 
writ where a debt that has been assigned or 
transferred is reconveyed to the cedent. The 
stamp duty is at the rate of Is. per cent on 
the amount advanced, and is in some cases 
indorsed on the assignation. When the 
assignee of a debt transfers it to another 
person, the deed is called a translation. Like 
assignations, retrocessions and translations 
require to be intimated. 

SEQUESTRATION. (See Bankruptcy 
in this Appendix.) 

SHIPS. In Scotland the method of taking 
a mortgage of a ship is similar to English 
procedure and reference should be made to 
Ship in the Dictionary. 

SUMMARY DILIGENCE. This is a form 
of diligence which is peculiar to Scotland, 
and is competent to holders of bills of 
exchange, promissory notes, creditors in 
bonds, and certain other documents, which 
contain what is known as a consent to 
registration for preservation and execution. 
As a rule, before diligence can be done 
against a debtor an action must be raised 
in Court and decree obtained, but in these 
specisd cases the diligence is said to be 
summary, because the creditor is in a 
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position to use any of the appropriate forms 
of diligence without having to establish his 
claim by an action in Court. 

In the case of a bill of exchange, to obtain 
the benefit of summary diligence, it is 
necessary that the bill on being dishonoured 
by non-acceptance or non-pa}anent should 
be protested by a Notary Public. The pro- 
test must then be registered within six 
months in the Books of Council and Session 
or in the Books of the Sherifi Court of the 
County in which the debtor resides. An 
extract is then obtained which entitles the 
creditor, as it is equivalent to a decree of 
the Court, to arrest or poind his debtor’s 
effects without further delay except where, 
as in poinding, a “charge" is necessary. 

If a bill is accepted payable in England 
and some of the parties reside in Scotland, 
summary diligence is competent against 
these parties where the bill has been pro- 
tested in England by registering the protest 
in the Books of Council and Session. 

In the case of a bond containing a consent 
to registration for preservation and execu- 
tion, a similar procedure is followed, the 
bond being registered and an extract ob- 
tained. 

Summary Diligence is not competent on a 
cheque {Glickman v. Linda, [1950] S.C. 18). 

TERCE. (See Wills and Succession in 
this Appendix.) 

TRUST DEED FOR CREDITORS. (See 
Bankruptcy in this Appendix.) 

TRUSTS. The law of Trusts in Scotland 
is largely determined by the Trusts (Scot- 
land) Act, 1921, which applies practically to 
all trusts, and also to ^e offices of tutor, 
curator, or judicial factor {q.v.). 

Trustees. A minor, a married woman, a 
bankrupt, or a corporation, if so authorised 
by its constitution, may act as a trustee. A 
lunatic or incapax cannot act. 

Trustees have the power to assume new 
trustees, and this is done by means of a Deed 
of Assumption which is signed by the existing 
trustees, and conveys the property to them- 
selves and the new trustee. In the event of 
all trustees d3dng, an application must be 
made to the Court to h&ve new trustees 
appointed. 

Trustees may resign office and this is 
effected by means of a Minute of Resignation 
signed by the resigning trustee and intimated 
to his co-trustees. This deed must be re^ 
tered in the Books of Council and Session 
and an extract obtained. A trustee may 
resign by another method — ^by a minute 


engrossed in the trust sederunt book anc 
signed by himself and his co-trustees. 

A sole trustee cannot resign until he hat 
assumed new trustees or until the Court has 
appointed trustees or a judicial factor. A 
trustee may be removed by the Court wher< 
he is insane or incapable of acting through 
physical and mental disability, or where he 
is absent from the United Kingdom for sis 
months or over. He may also be removed on 
grounds of breach of trust. 

Powers. Very wide powers are given by the 
Act, and these are read into trusts where 
they are not at variance with the purposes 
expressed in the deed of trust. Even where 
they are at variance, the Court will on 
petition grant these powers if they arc 
expedient in the interests of the trust. 

As in England, trustees are, unless author- 
ised by the deed of trust, bound to invest in 
trust securities. A trustee may not invest in 
bearer securities, or hold these beyond a 
reasonable time for realisation. 

Accoimts. The Trusts Act provides thai 
on application to the Court by a trustee oi 
trustees it may order the Accountant ol 
Court to superintend the administration oj 
the trust in relation to the investing anc 
distribution of the trust funds, to audit the 
accounts, amd, if the Accountwt thinks fit 
he may report to the Court upon an) 
question that may arise in administration 
and obtain the directions of the Court. Thii 
provision has not been taken advantage o] 
to any great extent. The usual form of trusi 
accounts in Scotland is known as Accouni 
of Charge and Discharge. These account! 
must be produced for inspection to bene- 
ficiaries without charge, but only a residuary 
legatee can demand a copy at the expense 
of the estate. Other beneficiaries must pa> 
for copies. 

Discharge of Trustee. A trustee on resign- 
ing or on the winding up of the trust if 
entitled to a discharge to be granted by the 
beneficiaries. If he cannot obtain this from 
the beneficiaries, he may obtain it from the 
Court on petition. 

WILLS AND SUCCESSION. The term 
“Will" is not usual in Scots law; testa- 
mentary dispositions, however, are possible, 
one method being less formal than an 
English will, the other apparently more 
formal. The former kind known as the 
“holograjffi will" includes any writing in 
the hwd of the testator setting out hif 
wishes in relation to his property. A 
holograph will signed the teirtatoi 
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and having the essential clauses in the 
maker’s handwriting is good even without 
witnesses. (See Deeds, Execution of, in 
this Appendix.) 

If a will is not holograph, it must be 
witnessed by two witnesses. 

A more elaborate form of settlement is 
called “Trust Disposition and Settlement,” 
and it is a conveyance generally of the testa- 
tor’s whole estate to trustees to carry out 
the testator’s intentions as expressed in the 
will. 

Who may make a Will? Any person of 
full age and sound mind may make a will in 
respect of the whole of his possessions, 
subject to the legal rights of the spouse and 
children. Married women of full age have 
the right to make a testamentary disposition. 
Pupils under the age of 14 have no testa- 
mentary authority, but minors from 14 to 
21 may will moveables but not real property. 
This difiiculty can be overcome by sale of 
their heritable estate in their lifetime and 
the making of a will in respect of the purchase 
money. 

The Form of the Will. As indicated the 
will must be holograph or attested as a deed. 
It is not necessary that it should be ex- 
pressed in technical language so long as the 
testator’s intention is indicated clearly. 
Difi&culties sometimes arise from the terms 
of holograph wills. A draft in the hand- 
writing of the testator may be considered 
a real will or not according to circum- 
stances. That the will is in the form of notes 
is not necessarily fatal, and a carefully pre- 
served memorandum may be admitted as 
a will if it can be shown that it was intended 
to be final and not merely deliberative. A will 
written in pencil will be good, but pencil 
alterations to a will in ink will not be 
admitted unless proved to be final in intent. 
A will required to be signed cannot have 
substituted therefor, a stamp or seal, but 
initials will be sufficient on proof that it 
was the testator’s general practice to initial 
instead of sign such documents. 

The will should be signed at the end and 
on each page. Where witnesses are required 
they should be persons having no interest 
under the will, and they should be over 14 
years of age. (See Deeds, Execution of, 
in this Appendix.) 

It should be remembered that the Wills 
Act, 1861, applies to Scotland. 

There are other methods of making testa- 
mentary dispositions including verbal legacies 
not exceeding one hundred pounds Scots. 
If more than one hundred pounds is left as 


a nuncupative legacy, it is bad only in 
respect of the excess. Verbal direction to 
the executor with regard to larger gifts made 
in writing can be proved on oath. 

Revocation. A person can revoke his 
testamentary deed at his pleasure. As in 
English law the will speaks from death, but 
if a contract is made carrying a promise to 
make a testamentary disposition in favour 
of a given party the revocation of a will 
made m carrying out this obligation will be 
barred, and an action could be brought if 
the gift as undertaken was not provided for. 
A will may be revoked by destroying it, 
obliterating or cancelling the writing with 
intention to revoke. The act need not 
necessarily be earned out personally by the 
testator. Alterations and deletions should 
be authenticated, but such alterations in 
pencil will not be given effect to unless 
something stronger can be shown. A subse- 
quent will, inconsistent with an earher one, 
revokes the earlier one, but where each 
testamentary writing is consistent with the 
other, all will stand, and where a will is 
expressly revoked by a later writing any 
former one will be revived unless the con- 
trary is indicated in the writing. Birth of a 
child to the testator will have the effect of 
revoking the will even though the child be 
born after the testator's death unless it can 
be shown that the testator intended his will 
to stand. 

There are considerable differences in the 
laws of succession of England and Scotland. 

Legal Rights. Where a man dies testate 
or intestate there are rights called legal rights 
which the surviving widow and children 
have and which cannot be defeated. The 
widow's rights are known as terce and jus 
rehetae, and the surviving children’s right 
as legitim. A surviving husband has corre- 
sponding rights in his deceased wife’s estate, 
and these are known as courtesy and jus 
relict. Terce and courtesy are liferent rights 
affecting heritage only, while jus relicti, 
jus rehetae, and legthm affect moveable 
estate only and are rights to a share of 
capital. 

Terce is a legal liferent, and by it a widow 
is entitled during her lifetime to the free 
revenue from one-third of the real estate 
belonging to her husband. 

Courtesy is the corresponding right of a 
widower in his wife's real estate and extends 
to the whole revenue from the heritable 
estate belonging to his wife at her death, 
provided he was the father of his wife’s heir. 

By the rights of jus relictae and jus relicH 
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a widow or a widower respectively is entitled 
to a one-third share of the moveable estate 
left by the deceased spouse where there are 
children. Where there are no children the 
right is increased to a half share. 

Legitim is the right of children to a 
one-third share of their deceased parent’s 
estate where there is a mother or father alive, 
and to a half share where the deceased left 
no spouse It should be noted that only 
surviving children share in the legitim 
fund. If a child dies leaving children, i.e. 
grand-children of the deceased, these do 
not share in the legitim fund, and the 
share which their parent would have taken, 
if alive, increases the share of the surviving 
children. 

No matter how the deceased intends to 
dispose of his estate by will, the surviving 
spouse and children cannot be defeated of 
their rights. These rights can only be exclu- 
ded if the spouse or children accept some 
testamentary provision in lieu or if sufficient 
provision has been made in a Marriage 
Contract. 

The remaining part of the moveable estate, 
one-third or one-half, as the case may be, 
after widow's and children’s rights have been 
satisfied, is termed the "dead’s part,’’ and 
the deceased is entitled to dispose of this as 
he wishes. Should he have made no will 
this part goes to his heirs in moveables. 

Intestate Moveable Succession. The main 
statutes which relate to Intestate Moveable 
Succession are the Intestate Moveables 
Succession Acts, 1855 and 1919, and the 
Intestate Husbands Estate (Scotland) Act, 
1911. The first Act is important in detailing 
the order of succession to moveable estate. 
By the Intestate Husbands Estate (Scotland) 
Act, 1911, which applies only in the case of 
a husband dying intestate and survived by 
no descendants, the widow is entitled to ;{500 
payable rateably out of the net heritable and 
moveable estate. This provision is in addi- 
tion and without prejudice to her rights of 


terce and jus relictae. Under the Law Reform 
(Miscellaneous Provisions) (Scotland) Act, 
1940, the surviving husband is given the same 
rights as a widow under the 1911 Act. 

Heritable Succession. The main rules of 
Heritable Succession which are common law 
rules, are: (1) A male of the same degree 
excludes a female, e.g. if a man leaves a son 
and a daughter, the son is the heir in heritage, 
but if he leave a brother and a daughter, the 
daughter is the heir. (2) The elder of the 
same degree excludes the younger, except 
in the case of females in which case they all 
take equal shares as heirs portioners (copar- 
ceners). In the case of collaterals the next 
younger brother to the deceased is the heir, 
but if there are no younger brothers the 
next older brother succeeds, and so on. If 
there are no descendants or collaterals the 
father and his brothers and sisters succeed 
in the same order as for collaterals. (3) The 
descendants of a predeceasing heir take the* 
succession to the exclusion of others in the 
same degree, e.g. if a man die leaving two 
sons and a cMd of a predeceasing eldest son, 
the grandchild is heir. 

It should be noted that a mother or her 
relatives never take the succession, so that 
if there is no heir on the father's side, the 
heritable property goes to the Crown as 
ultimate heir {bona vacantia). 

The foregomg rules apply only to intestate 
heritable succession. A person can leave his 
or her heritage as he or she wishes, subject 
always to the rights of terce or courtesy of 
the surviving spouse. 

Collation. In intestacy the heir who 
succeeds to the hentage is barred from 
claiming a share of moveables if there are 
others in the same degree of relationship to 
the deceased as himself, unless he throw into 
the common pool his heritage and claim 
a share of the combined heritable and move- 
able estate. This is known as collation. The 
heir is not bound to collate and will naturally 
only do so when it is to his advantage. 
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The law relating to landed property in Ire- 
land is complicated and technical. To add 
to the difficulties, the law m the Republic 
of Ireland and Northern Ireland is diverging 
more widely each year as a result of legis- 
lation passed by the Parliaments of the two 
self-governing units since their separation. 

In an article of this kind, written pri- 
marily for bankers, the main consideration 
must be the position of the banker as a 
lender. When landed property is offered to 
a banker as security for a loan, he requires 
to know only sufficient of the law regarding 
title to make him aware of the more obvious 
pitfalls. He would be unwise to attempt to 
be his own lawyer. The technicahties and 
the finer points of the law are best left to 
the Bank's solicitor. 

The Landlord and Tenant Act, 1860, com- 
monly called Deasy’s Act, placed the rela- 
tion of landlord and tenant in Ireland on a 
basis of contract instead of feudal tenure as 
in England. As a result of that Act it be- 
came possible to establish the landlord- 
tenant relationship by lease or sub-lease for 
any estate from a fee farm grant downwards 
to a yearly tenancy which could be created 
by word of mouth. Very many of the Irish 
tenants were yearly tenants who held their 
lands from their landlords at rack rents 
without any fixity of tenure ; frequently the 
landlords were absentees, who threw on the 
tenants the burden of maintanance and 
improvement of the lands ; they had power 
to raise the rents or to evict the tenants on 
six months’ notice without compensation 
for the tenant’s improvements. To remedy 
these injustices, the tenants demanded what 
is known eis the “Three F’s’’; Ftee Sale of 
their interests in their holdings. Fixity of 
Tenure so long as they paid their rents, 
and Fair Rents fixed by an independent 
tribunal. 

The Land Act of 1870 met their demands 
up to a point and ameliorated their condition 
in four ways. 

(1) It made provision for State-assisted 
purchase of their holdings. 

(2) It gave compensation for disturbance. 

(3) It allowed compensation for improve- 
ments. 

(4) It gave the force of law to the Ulster 


Tenant Right Custom and extended it to the 
whole of the country. 

The Ulster Tenant Right Custom had two 
characteristics. It secured the tenant in 
possession so long as he paid his rent and 
observed his covenants, and it gave him the 
right to sell his interest in his holding. The 
Act of 1870 had, however, two principal 
defects which rendered it unsatisfactory. It 
did not provide for the fixmg of fair rents; 
the landlord could still go on raising his 
rents; and the compensation provisions it 
contained were inadequate. Consequently 
the agitation went on. 

The Land Act of 1881 at last conceded the 
“ Three F‘s.‘^ It established the Irish Land 
Commission to continue land purchase and 
to decide applications from tenants for the 
fixing of fair rents. At that time land pur- 
chase took a secondary place to the fixing 
of fair rents, which was then the most 
important work of the Commission. The 
fair rents fixed under this Act were subject 
to revision every fifteen years. The security 
conferred by the Act increased the value of 
agricultural holdings and, in consequence, 
banks were more willing to make advances 
on them. There is now no legal limit to the 
amount which the proprietor of a holding 
may borrow on his land in any part of 
Ireland. 

Even the Land Act of 1881 did not, how- 
ever, settle the land question in Ireland. 
Landlordism had failed so signally and had 
attracted to itself so much odium that even 
Conservative opinion in the House of Com- 
mons was veering towards the belief that 
the “dual ownership” compromise repre- 
sented by the Land Acts of 1870 and 1881 
was not sufficient, and that the only satis- 
factory solution would be a peasant-pro- 
prietorship scheme, whereby, with State 
assistance, the tenant would be enabled to 
purchase his holding and to become the 
absolute owner in fee simple of his own 
estate. 

The principle of State-aided Land Pur- 
chase had already been embodied in a minor 
degree in the Church Disestablishment Act 
of 1869 and in the Land Acts of 1870 and 
1881. The three Ashbourne Acts — ^the Land 
Acts of 1885, 1888, and 1889— faced the 
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problem in a more determined manner and 
sanctioned an initial advance of ;£5,000,000 
to the Land Commission for the purpose of 
assisting agreed sales by landlords to tenants, 
and enabling the Land Commission to pur- 
chase estates in the Landed Estates Courts 
for re-allotment amongst the tenants. The 
two Balfour Acts of 1891 and 1896 intro- 
duced a new method of financing land pur- 
chase, under which the landlord was paid 
the purchase money in specially created 2| 
per cent guaranteed Land Stock of an equal 
nominal amount, while the tenant repaid the 
advance at the rate of 4 per cent for forty- 
nine years if the whole purchase money was 
advanced. 

Up to this stage land purchase was, for 
the most part, carried on in respect of indi- 
vidual holdings. Under the Wyndham Act 
of 1903, which was designed to expedite 
land purchase, more attractive terms were 
allowed; but purchase by the Land Com- 
mission had to be by whole estates, or such 
portions as the Land Commission were pre<^ 
pared to regard as separate estates, and not 
by individual holdings, though tenant and 
landlord were still free to negotiate indi- 
vidual assisted sales by direct agreement. 
Under this Act the purchase money, plus a 
12 per cent bonus, was paid to the landlord 
in cash, the cash being provided by the 
issue of Guaranteed 2f per cent Stock. The 
rate of the tenants' terminable annuities 
was at the same time reduced to 3^ per cent. 
The terms were too favourable, especially 
as the 2| per cent Guaranteed Stock had to 
be issued at a heavy discount and, owing to 
the financial drain imposed by the issue of 
excess stock to remedy this defect, the 
scheme broke down under its own success 
in stimulating land purchase. The loss fell 
on the ratepayers, which caused dissatis- 
faction. The Birrell Land Act of 1909 was 
passed to relieve the ratepayers of this 
burden by transferring the loss on the flota- 
tion to the Imperial Exchequer. Under the 
Birrell Act, sales were financed by Guaran- 
teed 3 per cent Stock, and owners were paid 
in stock instead of in cash. 

Birrell’s Act marks the end of the first 
stage of land purchase. In this stage over 
316,000 holdings were bought by the tenants 
firom their landlords at a cost of £i 10,000,000 
or thereabouts. The second stage of land 
purchase opens with the Land Act of 1923, 
passed after the establishment of the Irish 
Free State. This Act still remains the prin- 
dpal Act and the pivot of the present Land 
Code. It introduced the principle of com- 


pulsory acquisition by the Land Commis- 
sion by decreeing that, with certain excep- 
tions, (1) all “tenanted” land wherever 
situated, (2) all “untenanted” land situated 
in a congested district county, and (3) “un- 
tenanted ” land situated elsewhere which the 
Land Commission certify is required for 
their statutory purposes, shall automatic- 
ally vest in the Land Commission on ap- 
pointed days to be fixed by it. “Tenanted” 
land was defined as any land which on 
9th August, 1923, was held under a contract 
of tenancy of less than sixty years, except- 
ing conaore, agistment, and temporary con- 
venience lettings. All other land was deemed 
to be “untenanted.” An automatic method 
of fixing both the “standard price,” based 
on the rent payable and the tenant’s annuity, 
was provided in the Act. In Northern Ire- 
land, the Land Act of 1925 followed on much 
the same lines as the Free State Act of 1923. 
Purchase operations in Northern Ireland 
have been practically completed under the 
1925 Act, supplemented by the Amending 
Act of 1929 and the Winding-up Act of 1935, 
and no further important Land Purchase 
legislation has been passed there. 

The most important of the subsequent 
Land Acts in the Republic of Ireland from 
the banking point of view are the Acts of 
1933, 1939, and 1946. There is also an 
important Bill going through the Oireachtas 
at present (1950). The Act of 1933 made 
important amendments in the constitution 
of the Land Commission. It also halved the 
standard purchase annuities fixed under 
previous Acts. The Act of 1939 gave the 
Land Commission power to resume pur- 
chased holdings or parts of holdings for cer- 
tain purposes, including increasing the food 
supply of the country, relieving congestion, 
and for re-sale to certain classes of people. 
The Act of 1946 tightened up the provisions 
against sub-letting in the case of purchased 
land subject to an agreement not to sub-let 
or part with possession. It also enabled the 
Land Commission to direct persons who pur- 
chased after June, 1946, to reside on ^eir 
holdings when tibie holdings included a 
dwelling-house. 

The bulk of the land law in Ireland is not 
a law of landlord and tenant, because the 
purchasers acquire their holdings in fee 
simple; but this article would not be com- 
plete without a mention of the Landlord and 
Tenant Acts of 1931 and 1943, and the Rent 
Restrictions Act, 1946, in the Republic of 
Ireland, and the Rent Restrictions Acts in 
Northern Ireland, particularly the Acts of 
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1920, 1940, and 1943. These Acts give 
tenants of house property a considerable 
measure of security of tenure and limit very 
severely the permissible increases of rent. 
Another branch of legislation which deserves 
mention is the law relating to Town and 
Regional or Country Planning, as it restricts 
the owner’s right to develop his property 
by building on it. 

As a result of the Land Acts, most of the 
agricultural land in Ireland has now been 
vested in tenant proprietors. Under Section 
25 of the Registration of Title Act, 1891, 
land which had been purchased under any 
of the Purchase of Land Acts, and is subject 
to the payment of a land purchase annuity, 
must be registered in the local Land Registry 
Office. This is true of holdings purchased 
before as well as after 1891. In the case of 
purchases under the Land Acts after 1891, 
the first registration in the Land Registry 
is effected by the Land Commission, and a 
memorial of such registration is in accord- 
ance with Section 19 (4), given to the 
Registrar of Deeds who registers it in the 
Registry of Deeds without any fee. All other 
purchasers have to effect tibe registration 
themselves. It is worth while to examine 
briefly the system of Registration of Title 
to land and to compare it with the older 
system of Registration of Deeds. It is 
important that the two systems of registra- 
tion should be clearly distinguished. 

The Registry of Deeds was established by 
a statute of Queen Anne in 1708. It pro- 
vided a voluntary system of registration of 
documents relating to dealings with land in 
Ireland. Under its provisions, registered 
deeds rank for priority amongst themselves 
in the order of their registration and an un- 
registered deed is invalid against a regis- 
tered deed; but the Courts of Equity have 
modified the strict letter of the law by hold- 
ing that if a party had actual notice of a 
prior unregistered deed, it is binding on him. 
In the Registry of Deeds, what is entered is 
the fact of the existence of a Deed and a 
83 mopsiB of its contents, whereas in the Land 
Registry it is the effect of the deed which is 
registered and not the deed itself. In the 
Registry of Deeds the documents continue 
to be the evidence of the title. In the Land 
Registry the documents cease to be the 
evidence of the title and the Register itself 
becomes the evidence. Registration of 
Deeds, though not compulsory, is very 
useful as a means of maintaining the priority 
at a charge, or protecting persons who buy 


tered or secret transfers. The Registry of 
Deeds Acts do not apply to land registered 
under the Registration of Title Acts. 

The registration of title to land is governed 
by the Local Registration of Title (Ireland) 
Act, 1891 (now known as the Reg^tration 
of Title Act, 1891), which has been amended 
by the Registration of Title Act, 1942. It 
makes compulsory the registration of firee- 
hold land purcha^ at any time under the 
Land Purchase Acts and subject to the re- 
payment of an advance under the Acts, and 
it prevents the acquisition by any person of 
any legal estate in such land under any con- 
ve 3 rance or deed executed on or after 5th 
August, 1891, until he registers. It is the 
registration, and not the execution of the 
deed, which passes the interest in land sub- 
ject to compulsory registration. Land which 
has not been the subject of Land Purchase 
may be registered voluntarily. The Register 
is not, however, meant to be a record of all 
the rights over property. Certain burdens 
mentioned in Section 47, Registration of 
Title Act, 1891, and Section 16, Registration 
of Title Act, 1942, affect the land without 
registration, and &ere are certain equities 
affecting the owner of registered land which 
cannot be registered, though the owner of 
such equitable interests may, by the entry 
of a caution or an inhibition in tbe Register, 
prevent the registered owner from trans- 
ferring the land without notice to him, and 
in this way he is enabled to safeguard his 
interests. 

The Register is conclusive evidence of 
title so far as it goes, and it is therefore un- 
necessary for a person taking a transfer to 
go behind the Register to satisfy himself 
that the Registrar has not made a mistake. 
Even an erroneous entry as to title, not 
induced by fraud, would probably be ac- 
cepted in the Republic of Ireland as con- 
clusive evidence of the title therein stated; 
but, in view of the decision in MiscampbeU 
V. McAlister, [1930] N.I. 74, this proposi- 
tion would have to be modifi^ in Northern 
Ireland in regard to certain rights appur- 
tenant to land. The Insurance Fund estab- 
lished by the Registration of Title Act, 1891, 
has been wotmd up in the Republic, but 
compensation for injmy caused by errors 
in the Register is now paid out of public 
funds on tito award of the Central Register- 
ing Authority. (Section 22, Registration of 
Title Act, 1942.) 

The fee simple estate which is vested in 
tile tenant purchaser under the Land Pur- 


a legal estate in land against all unregis- 


chase Acts, vests m him subject to all the 
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trusts and charges (if any) which affected 
his tenancy prior to purchase. In most cases 
the Registrar does not investigate those 
incumbrances before registration and, where 
not investigated, he notes that the lands are 
registered "subject to equities." It is, there- 
fore, necessary for anyone dealing with land, 
in regard to which such a note appears on 
the register or Land Certificate, to investi- 
gate what burdens affected the owner’s 
interest prior to vesting. The note "subject 
to equities" puts him on notice with regard 
to such burdens. There are other classes of 
burdens specified in Section 47 of the Regis- 
tration of Title Act, 1891, and Section 16 of 
the Registration of Title Act, 1942, which 
may affect the land without registration. 
The existence of such burdens should also 
be inquired into. Any other equitable in- 
terests which affect a transferor and which 
are not registered may be disregarded if no 
caution or inhibition appears on the Register, 
as, whether the transferee for value has 
notice of them or not, they will not affect 
his title if he gets his transfer registered. 

The Land Certificate issued to the regis- 
tered owner of land, or the Certificate of 
Charge issued to the registered owner of a 
charge, is a certified copy of the relevant 
entries m the Register, and is prima facie 
evidence of the several matters therein con- 
tained. For some years the Land Commis- 
sion was in the habit of retaining the Land 
Certificate on registration of the land in- 
stead of issuing it to the owner, but that 
practice has now been abandoned. The 
Land Certificate or the Certificate of Charge 
issued from the Registry is a certificate of 
title to the land or charge, and must be pro- 
duced on any subsequent transaction by the 
owner relating to the land or charge which 
requires registration. This ensures that the 
Land Certificate or the Certificate of Charge 
shall be kept up to date so far as dealings 
by the owner with the land or charge are 
concerned. This distinguishes these docu- 
ments from a sealed copy of the Register, 
which need not be produced for subsequent 
transactions and which is, therefore, evi- 
dence of the contents of the Register at the 
time of issue only. 

A great advantage of the Registration of 
Title system is the ease with which regis- 
tered land can be transferred. The transfer 
can literally be accomplished by filling up a 
form. The investigation of title of regis- 
tered land is ordinarily a simple matter and 
the bill of costs is proportionately lower. 

There are severe restrictions on the sub- 


division of holdings purchased under the 
Land Purchase Acts. No such holding may 
be subdivided so long as the advance is 
unpaid. There is the further restriction in 
the Republic of Ireland that no holding pur- 
chased by means of an advance from the 
Land Commission after 9th August, 1923, 
may be subdivided at any time without the 
consent of the Land Commission (Land Act, 
1923, Section 65 (1) ), whether the advance 
has been repaid or not. 

Registered freehold land sold under the 
Land Purchase Acts can be devised by 
will, but, under the provisions of Part IV 
of the Registration of Title Act, 1891, if the 
full owner dies intestate, the land devolves 
on the same persons as if it were personal 
estate ; the heir-at-law is cut out and 
tenancy by curtesy and dower are abolished. 
This rule, however, applies, in the Repubhc 
of Ireland, only to (a) registered land, (6) 
which is freehold, and {c) which has been 
sold under the Land Purchase Acts. In the 
case of unregistered freehold land or free- 
hold land not sold under the Land Purchase 
Acts, the land descends to the heir-at-law 
[Creed v. Kearney, [1943] I.R. 534. In 
Northern Ireland, since the Law Reform 
(Miscellaneous Provisions) Act, 1937, all 
land, whether registered or not, now de- 
volves as if it were personal property. The 
same Act made important changes in the 
law relating to the property rights and 
liabihties of married women, which are not 
yet apphcable to the Republic of Ireland. 
On the other hand, the Registration of Title 
Act, 1942, has made some important altera- 
tions in the Land Law of the Republic, 
which have not yet been followed in the 
North. Section 13 enables the registered 
owner of a charge to be put in possession of 
the land summarily on an apphcation to the 
Court, as a mortgagee in possession, when 
the pnncipal secured by the charge falls due. 
Section 20 enables the proving executor of 
an estate to sell or transfer registered land 
without the authority of the Court, even if all 
the executors have not been granted probate. 

When money is advanced on the security 
of land, the loan is ordinarily secured in one 
of three wa5rs: (1) by a formal mortgage 
whereby the ownership of the property is 
transferred or demised to the creator to 
secure the payment of the debt ; or (2) by a 
deed of charge whereby the borrower charges 
the lands with the repayment of the loan 
without transferring the ownership; or (3) 
by an equitable mortgage created by the 
deposit of the title deeds or the Land 
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>rtificate, whereby the borrower undertakes 
.o hold his land in trust to vest m the de- 
positee as security for the loan. If the land 
s unregistered land, the mortgage deed or 
-he deed of charge must be registered in the 
Registry of Deeds to preserve its priority, 
[f the land is registered land, the charge must 
pe registered in the Land Registry. It is the 
egistration and not the deed which creates 
-he charge in registered land It is needless 
-o point out that there should be no delay 
n registering a charge. A conveyance of the 
ee simple in registered land by way of 
nortgage will not, on registration of the 
imount secured by it as a charge on the 
and, vest the fee simple in the mortgagee, 
rhat can only be done by registering him 
IS owner of the land. 

In the case of an equitable mortgage 
:reated by the mere deposit of the title 
leeds (or the Land Certificate, in the case of 
egistered lands) without any accompanying 
nemorandum, there is no deed which could 
>e registered, but the possession of the title 
leeds makes it unlikely, though not certain, 
hat there will be any subsequent dealings 
or value with the land without the know- 
sdge of the depositee, and the security he 
lolds is therefore likely to remain unaffected, 
f, however, the deposit of title deeds of 
mregistered land is accompanied by a 
aemorandum signed by the depositor set- 
ing forth the terms of the deposit, this 
aemorandum constitutes a deed for the 
•urposes of the Registry of Deeds and, if 
ot registered, would be postponed to a 
ubsequent charge which had been regis- 
ered. For this reason the memorandum (if 
ny) which accompanies the deposit of the 
Ltle deed with a bank is not ordinarily 
igned by the depositor. It is merely read 
y or to the depositor and then signed by 
wo of the bank’s officials as evidence of the 
erbal contract entered into at the time of 
fie deposit. 

It is important to note that a mere letter 
om the borrower, promising or agreeing to 
eposit title deeds as security, may, if read 
1 conjunction with correspondence request- 
ig the security, constitute a written agree- 
lent which would be registrable under the 
Legistry of Deeds Acts in the case of land 
hich has not been purchased under the 
and Purchase Acts. Such written com- 
lunications should, therefore, be avoided 
s far as possible. The leading case on this 
pint is Fullerton and Another v. Provincial 
'ank of Ireland, [1903] A.C. 309, which re- 
srses the decision of the Irish Court of 


Appeal in Re Stevenson's Estate, [1902] 1 1.R. 
23. Incidentally, the owner in this case 
did succeed, despite the fact that the title 
deeds were with the bank, in granting a 
subsequent mortgage, which, havmg l^en 
registered, took pnority over the bank’s 
unregistered charge which should have 
been registered. 

As the Registry of Deeds Acts do not 
apply to registered land, there is no reason 
why a memorandum of the deposit of a 
Land Certificate to create a hen on the land 
should not be signed by the depositor. It 
does not require registration and it is the 
best evidence of the contract. No rights 
subsequently created by the depositor for 
value can be registered without the pro- 
duction of the Land Certificate. Its posses- 
sion by the depositee enables him, by refus- 
ing to produce it, to prevent subsequent 
rights created by the depositor from being 
converted, by registration, into legal in- 
terests that would have pnority to the hen. 
The law regarding registration of subsequent 
rights is different in Northern Ireland, as 
wiU be seen from the case Re Robert James 
Watters, [1934] N.I. 188, referred to i^low. 
It should be remembered, also, that though 
the deposit of a Land Certificate as security 
establishes a hen, which is good against all 
subsequent attempts on the part of the 
depositor to defeat it, it is only an equitable 
charge and is subject to any pre-existing 
equities that affected the registered owner 
at the time he made the deposit. In this 
connection the case of Tench v. Molyneux 
and Others (48 I.L.T.R. 48) may be referred 
to. John Sandes was the purchaser of a 
holding under the Land Purchase Acts and 
had registered his title, but had not yet 
received his Land Certificate, when on 23rd 
May, 1910, he sold part of his holding to 
Molyneux and four others. It was a condi- 
tion of the sale that, as there was a block in 
the Land Registry, the purchase money 
should be paid within fifteen days without 
waiting for the issue of the Land Certificate. 
The note as to equities was then discharged 
and the Land Commission annuity was 
redeemed, and on 13th June, 1910, Molyneux 
and the other purchasers were put m posses- 
sion. Sandes did not receive the Land 
Certificate till 13th July, 1910, and on that 
date, ignoring the rights of the persons who 
bad purchased part of his property, he 
deposited it with Mr. Gerald Tench, a 
solicitor, as security for a loan of ;^350. 
When ‘Tench learned that part of the pro- 
perty had already been sold, he took an 
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action against Mol3aieux and the other pur- 
chasers, who had not yet registered their 
title, to have the sum of ;^d50 declared well 
chained on the property they had bought. 
The Court of Appeal held that, in the 
circumstances, there was no negligence on 
the part of the purchasers in not having 
registered their titles or lodged cautions; 
that Sandes had become a trustee for them 
from the date of their purchase; and that 
their equity, being prior in point of time to 
Tench’s, should prevail. This case empha- 
sises the need of caution on the part of 
lenders in accepting a Land Certificate as 
security from a borrower of bad repute. 
It should be a routine procedure in all cases 
of a bank loan on the deposit of a Land 
Certificate to have the Register inspected to 
discover whether any burdens, cautions, or 
inhibitions have been entered in it which 
would put the bank on notice of existing 
interests. 

I have referred above to the case Re 
Watters, [1934] N.I. 188, as illustrating cer- 
tain differences between Land Registry 
practice in Northern Ireland and the Re- 
public of Ireland. In tiiat Northern Ireland 
case the registered owner had deposited his 
land certificates with the Hibernian Bank 
as security for an overdraft. Subsequently 
he execute a charge in favour of Alexander 
Ferguson, who applied to the bank to pro- 
duce the certificates before the Registrar so 
that he might get his charge registered. The 
bank refused to do this unless a note was 
made in the Register evidencing their claim 
as equitable mortgagees. The Registrar 
made an order refusing to make such an 
entry in the Register. Ferguson then applied 
to the Registrar for an order to the bank to 
produce the land certificates. The Registrar 
granted the order, and the bank thereupon 
appealed against both orders of the Regis- 
trar. The appellate Court held (1) that the 
priority of the bank's charge would remain 
unimpaired by the lodgment of the Land 
Certificates in the Registry, and (2) that the 
Registrar should not have refused to enter 
a note of the bank’s charge in the Register. 

The registration of title practice, l^th in 
the Nortibi and in the South, has changed 
considerably since the decision in Re Watters 
owing to the adoption of new Land Regis- 
tration Rules in both parts of the country. 
The rules in force in the Republic of Ireland 
are now the Land Registration Rules, 1937, 
as amended by the Land Registration Rules, 
1944 and 1946; while in Northern Ireland 
tiie current regulations are the Land Regis- 


try of Northern Ireland Orders and Rules, 

1936. The Northern Ireland Rules, following 
the decision in Re Watters, provide for the 
entry of a note of the deposit of a land 
certificate as security for an advance (Order 
8, rule 20). They also give the Registrar 
wide powers to call for the production of 
Certificates of Title (Land Certificates or 
Certificates of Charge). In the Republic of 
Ireland the new rules enable the Registrar 
to make certain entries affecting property 
without the production of the Certificates 
of Title, e.g. judgment mortgages, burdens 
against the owner in invitum, cautions, in- 
hibitions, and Its pendens. There are two 
sections of the Registration of Title Act, 
1891, which should be carefully noted in 
connection with these rules. Section 45 (2) 
provides that if the consent of the regis- 
tered owner or such other consent as may be 
prescribed is not forthcoming, no burden on 
registered land shall be registered without 
an order of the Court. Rule 100 of the Land 
Registration Rules, 1937, prescribes what 
consent may be substituted for that of the 
registered owner and in what cases. Section 
81 (2) provides that the Registrar’s powers 
to order production of Ceri^cates of Title 
be subject to general rules, and rule 160 pre- 
scribes when the Registrar may require pro- 
duction. The Irish Law Times, in an article 
on page 301 of its issue of 6th November, 

1937, writes as follows regarding the position 
under the 1937 rules — 

"In every case in which a dealing can 
be registered only if the certificate of title 
is produced, it will be necessary for a 
solicitor to consider carefully whether he 
can compel its production for the purpose 
of its registration. In this connection it 
is to be remembered that the Registrar 
has only jurisdiction to make an order for 
the production of a certificate if registra- 
tion of the dealing can be made without 
the consent of its holder (Section 81 (2) ). 
If the transaction is a voluntary one, such 
as a transmission on death, the registra- 
tion will not affect the rights of the holder 
of the certificate. His consent to the pro- 
duction of the certificate is therefore not 
necessary and an order for its production 
can be made under the section. But if the 
dealing is a transaction for value such as 
a sale or mortgage its registration would 
defeat or postpone the ' unregistered ’ 
right of the holder of the certificate with 
whom it has been deposited by way of 
lien (Section 44 (2) ) ; in these cases its 
regis^tion cannot made ’without the 
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consent of’ the depositee; and there is 
no jurisdiction to make an order for the 
production of the certificate under Sec- 
tion 81 (2). A solicitor for a purchaser or 
mortgagee must therefore always ascer- 
tain whether a certificate of title was 
issued ; and if it was, he should not com- 
plete the transaction, pay the purchase 
money, or advance the loan until the 
certificate is delivered to him for the pur- 
poses of registration or he is satisfied that 
it has been deposited in the Registry for 
that purpose (R. 166).” 

The mortgagee by deed of unregistered 
land has several remedies open to him if the 
mortgagor de&ults. He may enter into 
possession and cut and sell timber when in 
possession, or he may sell without recourse 
to the Court, or sell in pursuance of a Court 
Order, or he may appoint a receiver. He has 
also power to insure the mortgaged property 
against fire. The exercise of these powers is 
regulated by Sections 20-24 of the Con- 
veyancing Act, 1881. He may, of course, as 
an additional general remedy, sue for the 
recovery of his charge in an action for debt. 

Which of these remedies are applicable 
and which he should take will depend on the 
terms of the mortgage deed and the par- 
ticular circumstances of each case. 

The owner of a charge or an equitable 
mortgage on registered land has not a!u those 
reme^es. Not having any ownership in the 
land, he cannot enter into possession, or sell 
it without recourse to the Court, or bring an 
action for ejectment of the registered owner 
{Northern Banking Co. v. Devhn, [1924] 
I.R. 90), or cut and sell the timber, but he 
may insure the mortgaged property and 
may appoint a receiver. For other remedies, 
he must apply to the Court. In the Republic 
of Ireland, however, since the Registration 
of Title Act, 1942, came into operation, he 
can be put into possession of the land sum- 
marily by the Court with the powers of a 
mortgagee in possession. 

There is one other class of mortgage 
known as a judgment mortgage, to which 
reference should be made. It was created 
by the Judgment Mortgage Act, 1850, and 
has been extended by ^e Circuit Court 
(Registration of Judgments) Act, 1937. A 
creditor who has obtained judgment in the 
High Court or the Circuit Court may have 
the amount decreed charged on the judg- 
ment debtor's lands by registering an affi- 
davit giving the prescribed particulars in the 
Regis^ of Dee^, in the case of unregis- 
tei^ l&Dida; or, in the case of zegistea^ 


land, in the Land Registry. In this connec- 
tion the case Re Strong, reported in [1940] 
I.R. 382, is of importance. Mabd Strong 
had bought registered lands from Tevlin on 
14th October, 1939, and lllid the transfer 
registered in her name on 18th October, 
1939; but a few minutes before the regis- 
tration a judgment mortgage against Tevlin 
had been entered in the Register as a burden 
on the land. It was held by the Supreme 
Court that Strong was entitled to have the 
jud^ent mortgage entry cancelled from the 
Register, as the vendor had disposed of his 
beneficial interest in the land at the time 
the entry was made and was holding the 
land merely as a trustee for Strong. 

To complete this survey of the Irish Land 
Law, it is necessary to refer to certain 
charges on land which are given statutory 
priority. The Land Purchase annuity is one 
of those charges. If it falls into arrears, the 
Land Commission may put the holding up 
for sale, discharged from all claims and in- 
cumbrances other than the statutory lia- 
bilities of the owner of the holding in respect 
of the land, public works charges, and the 
interests of sub-tenants (if any). If the 
holding is not sold, the l^nd Commission 
may be put into possession freed from all 
charges and incumbrances, except pubhc 
works charges. To avoid the loss of their 
security, bankers should therefore insist that, 
where they have made advances on land 
subject to aimuities payable to the Land 
Commission, the annuity payments and the 
receivable order, which must accompany 
them, should pass through the bank. 

Priority is also given to certain Agri- 
cultural Credit Corporation claims. The 
Agricultural Credit Corporation ad- 

vances to registered owners of registered 
land and to tenant-purchasers of unregis- 
tered land vested in the Irish Land Com- 
mission, but not yet vested in the tenants 
as owners. In the case of registered land, 
priority is given by the Agricultural Credit 
Act, 1947, to charges not exceeding ;^400 in 
favour of the Corporation over all unregis- 
tered charges and over all burdens preserved 
merely by a note as to equities, unless pro- 
tected by a caution entered in the Land 
Registry. Priority is also given by the same 
Act to charges not exceeding ;^400 in favour 
of the Corporation on unregistered land 
vested in the Iiish Land Commission, but 
not yet vested in the tenants as OMmers, over 
all prior charges (save State or Land Com- 
mission claims), which have not been pro- 
tected by a caution entered in the Z^d 
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Register under Section 61 of the Registra- 
tion of Title Act, 1891, read with Section 43 
of the Agricultural Credit Act, 1947. No 
banker who has a charge or an equitable 
hen against such land should fail to have a 
caution entered. 

From the Bank’s point of view, a regis- 
tered charge is always to be preferred to an 


equitable hen arising from the deposit of 
title deeds or land certificates, but the desire 
for secrecy on the part of the borrower in 
what may be a purely temporary advance 
often precludes a formal deed of charge and 
registration. 

F. C. King. 
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